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MtiSXiS,     [Cafe.     Gift.  ]  FoL  105. 


(M.  c)     Fot  what  Aft  it  lies*     The  Gift  of  the 

Aftion* 


^half  of  the  corn.     *  41  £dw.  3.  24.  b.    44  £.3.  20.]  and  pi.  14. 

cites  41  £.3* 
24.  S.P.  ■■        But  feeTit.Trefpafs  (Y.  1)  pi.  [i]  10.  and  the  notes  there. 

*  Le.  109.  pL  147.  S.  P.  cites  42  £.  3.  24.  but  it  (hould  be  41  £.  3.  24.  b.  [pi.  17]  as  iu  Roll* 

[  2.  But  if  a  lord  of  a  manor  prefcribes  to  have  his  tenants  to  be  Fi^zli*  Ac- 
tdl-free  in  markets  for  buying  and  felling,  if  toll  be  taken  in  a  mar-  cafe^p[/A, 
ket  from  one  of  the  tenants,  the  lord  may  have  trefpafs  upon  the  s.  c/     ■ 
ccfe.  ♦  43  E.  3-  30.  t  adjudged.     7  H.  4.  2.  b.  per  Roy  (it  feems  as  •  7  H.  7. 
if  the  books  are  fo  to  be  intended,  for  it  is  not  a  trefpafs  vi  ^  arms  ^^^^  ^f* 

as  to  him.)  ]  brought  by 

the  king  a- 
gainft  the  prior  of  K.  and  coutited  that  he  was  lord  of  L.  and  that  thofe  of  L.  ought  not  to  pay  toll 
in  any  part  of  England,  and  that  they  of  N.  had  taken  toll  of  thdfe  in  L.  and  the  bailiffs  of  N. 
came  and  faid,  that  they  held  of  the  king,  and  prayed  aid  of  him,  and  it  was  granted,  &c.- 
f  Br.  aid  qf  the  king,  pi.  24.  cites  S.  C.  and  Brooke  fays  it  feems  it  was  for  fee-farni|  but  that  it  it 
briefly  reported. 

[3.  If  a  man  takes  upon  him  to  cure  a  horfe^  if  he  performs  the  •Fitzh.  Ac- 
cure  fo  negligently  that  the  horfe  diesj  an  a£lion  upon  the  cafe  lies  Ji°"  ^"*'  *® 
againft  him,  and  not  a  general  action  of  trefpafs.    *  43  E.  3*  33.  cites 's^c?,^' 

t  48  £•  3.  6.]  +Br*A6Ho* 

fur  le  CafCy 
pL  14.  cites  S.  C« 

[^  So  if  a  furgeon  takes  upon  him  to  cure  the  hand  of  another  Butbecauft 
that  is  wounded,  and  he  does  Jt  tarn  negligenter  that  he  is  mayhem* d^  ^ir^^^uti 
an  adion  upon  the  cafe  lies  againft  him.    48  £.  3.  6.    *  1 1  Hen^  wn/^^ubao 
6. 1 8.  by  contrary  medicines.    But  if  he  does  bis  endeavour^  the  p^""  t^  V* 
affion  does  not  lie.    48E.3.6.b.]  f;^^;" 

the  writ  vnf  abated  nocwithftanding  be  alleged  it  it  his  cowit  5  quo4  oota.    Bn  AAioa  f«r  it 
€afe,  pi.  24.  dtes  S.  C. 

*  (P.  b]  pi.  9. 10.  cites  S.  C*  bmt  not  S  P. 

vot.  n.  B  f  s-  If 


1%  aaiontf     [Cafe.     Gift.] 

M0.691.pl.       [5.  If  I  cut  down  certain  wood^  and  zjf  ranger  takes  it  out  of  my 

M^W  pofc  -      ■  -----      - 


^.Jeflion,  though  I  may  have  an  aftion  of  trefpafs^  yet  I  may  ajTo 
Maynard  v.  ^^^ve  an  aSion  upon  the  cafe  at  my  election,  rafch.  43  Eliz.  B.  K. 
BaiTet.  s.  C.  adjudged  between  BaiTet  and  Maynard.] 

adjudgedfor 

tTie  plaintiff  in  a£lion  on  the  cafe  upon  trover,  and  affirmed  in  the  exchequer  chamber,  and  that 
the  plaintiff  need  no^declare  of  taking,  &c.  vi  &  armis  in  a£lion  on  the  cafe.  .Cro.  £.819. 

pi.  14.  S.  C.  Noy.  32.  S.  C.  5  Rep.  24.  b.  Sir  Tho.  Palmer's  cafe.  S.  C« 

•Viz.trcf.       [6.  If  a  man  conns  upon  my  own  landy  and  makes  a  nutjance  /# 

^^•^*Br*Ac-  ^^y  ^^^^^'^^^^Jh  ^^  ^^  ^^  makes  a  lime-pity  &c.  I  cannot  have  an 
tlon  fur  le '  a^ion  upon  the  cafe  againft  him  for  this,  but  an  adion  of  *  trefpafs. 

Caff.pl.uj.  13  H.  7.  26.  b.] 
cites  S.C. —  • 

All.  84.  cites  S.C.  and  fays  it  is  no  law.i  In  trefpafs  the  plaintiff  declared,  quod 

[^  1  cum  be  was  feifed  of  two  clofes,  to  which  a  common  was  contiguous,  and  that  the  tifai^ 
^  J  da  fa  irah  dawn  lotsrcbts  of  htdge  of  the  fame  clofe,  &  fie  pt^firatai  forfucb  a  tiw*  cufioavU^ 
per  auod  the  cattle  dtfttjiuring  in  Ux  common  came  into  the  clojti  and  eat  the gtafs  ad  damnum,  &C« 
it  was  moved  in  arreft  of  judgment,  tteit  ic  Ihould  have  been  vi  &*  atfms,  becaufe  the  trefpafs  is 
laid  to  be  done  in  the  plainiiff' s  own  foil ;  but  adjudged,  that  the  concluding  it  per  quod,  and  the 
commencement  yuod  cum  Ihew  it  to  be  an  action  of  the  cafe ;  and  the  tauja  cauf.mi  of  tin  damages 
may  be  laid  with  or  without  vi  Sc  armis.  Allen  84.  Mich.  24  Car.  B.  R.  Cooper  v.  St.  John* 
Sty.  X30, 131.  S.  C.  &  S.  P.  as  to  the  vi  ic  armis  and  the  quod  cum. . 

Fiizh.  Tit.  f  y.  So  if  a  miller  takes  more  toll  than  he  ought  to  have^  no  a£lion 
JeCafc  ^p^    '^^  againft  him,  but  a  writ  of  trefpafs,    41  E.  3.  24.  b.] 

31.  cites  S.  C.  per  Wyche,  that  no  afUon  lies  againft  him  but  a  common  writ  of  trefpafs. 

S.  P.  and  fo  [8.  If  a  fervant  that  drives  his  matter's  cart  by  his  negligence 
'fifkawa^'  fnJP^^  ^*^  A^^J  to  perijhy  an  aSion  upon  the  cafe  lies  agamft  him, 
fwdefMitof  and  not  an  accompt,     7  Hen.  4.  15.  b.-] 

Footl  ^*P*ng» 

Xr.  At^ion  furU  Cafe,  pi.  34.  cites  7  H.  4. 14.  [and  the  cafe  is  at  7  H.  4. 14.  b.  pi.  18.  and  fo  Roll 
mifprinredk] 

Roll  Rep.  [  g.  If  a  man  delivers  money  to  my  ufe^  I  may  have  an  a£lion  upon 

i?c.  ad-"*  the  cafe  aeainft  the  bailiff.  My  Reports,  Jac.  Beckingham  and 
judged  for    Lamb  V.  Vaughan.] 

the  plaintiff. 

»— -iMo.  854.  pi.  I  x68.  Babington  v.  Lambert,  S.  C.  adjudged  for  the  pliiintiff.— '(N)  pi.  2.  S.C. 

Cra  J.265.  [  10.  If  a  merchant s  fervant  takes  his  majier*s  goods  that  arc  ar- 
fon  v.K^rk"  ^*^®^  ^^  *  P^**^  ^^  England,  and  before  paynunt  of  the  cujiom  lands 
s.  c.  The  themj  per  quod  the  goods  are  forfeited  and  feifed  by  the  king,  though 
Karons  at  the  mafter  may  have  an  a£lion  of  trefpafs'  againft  the  fervant,  yet 
ce^cdThe  ^^  ^^V  ^^^^  *"  afiion  upon  the  cafe  againft  him.  Trin.  8  Jac. 
cafe  did  not  Scaccario,  between  Levefon  and  Kirk  adjudged.] 

lie  but  tref- 
pafs vi  it  armis,  becaufe  this  matter  was  a  mere  tort ;  but  afterwards  upon  confideration,  all,  ex^ 
cept  Snig,  conceived  that  the  adlion  well  lay  for  the  fpecial  lofs,  which  the  plaiatifF  had  by  this 
'  :qaale-fe^ance,  though  the  defendant  had  been  now  taken  as  a  ftranger»  and  though  it  is  aUtged 
that  he  did  it  in  his  abfence,  the  plaintiif  being  beyond  fea,  and  jadgmem  for  the  plaintiff. -«*—^ 
Lane  65.  S.  C.  and  u  laft  Snig  agreed  that  judgment  ought  fo  to  be  given  for  the  plaintiif>  and  fo 
it  was. 

(Qj))  pi.  9.       [  1 1.  If  in  a  real  affion  Ilofehy  default  after  thefummoners^  Vi/orfy 

Afti^  fw-  ^dpimors  an  diad^  per  qupd  I  cannot  have  a  writ  of  di[ctity  I  may 

i^avc 
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have  an  adion  upon  the  cafe  againji  the  Jberiff  if  I  was  not  fum**  ie  Cafe,  pu 
moned.     i  H.  6.  i.  b.l  73- cites 

•^  .  .  S.C.  per 

June  ch.  haron,  befons  all  the  jaftices  of  England  in  the  Qxcbequer  chamber.*^— »FiC£h.  Adtiua 
fur  Ic  Cafe,  pL  i.  cites  S.  C. 

[  12.  If  a  man  that  ought  to  enclofe  againft  my  land  does  not  en^ 
cloje^  per  quod  the  cattle  of  his  tenants  enter  into  my  land,  and  do 
damage  to  me,  I  may  have  an  action  upon  the  cafe  againft  him, 
without  bringing  any  curia  claudenda.  1 1  R.  2.  Adtion  fur  le  Cafe 
36.  adjudged.] 

[13.  If  a  man  that  is  hound  hy  his  tenure  to  repair  a  certain 
caufeway  by  prefcription  does  not  repair  it,  per  quod  my  land  is  fur-- 
rounded^  I  may  have  an  a(^ion  upon  the  cafe  againft  him.  29  E.  3. 
32.  b.J 

[  14.  If  a  man  enters  upon  the  pofTeffion  of  the  king^s  farmer^  and  Fitzh.  A<> 
takes  the  profits,  per  quod  the  farmer  cannot  pay  the  king^  an  ac-  ^^^  ^"^^  ^® 
tion  upon  the  cafe  lies  againft  him  for  the  profits.     11  H.  4.  65.]      cites  sx*-i 

Br.  Adion 
fur  Ic  Cafe,  pi.  43.  cites  S.C.  but  fcems  not  to  be  very  clearly  abridged. 

[15.  But  if  a  man  enters  upon  the  hinges  grantee  of  the  land  of  a        f  7  1 

vjard^  where  there  is  not  any  rent  referved^  and  takes  the  pronts,       >  ^^  J 

the  grantee  ihall  not  have  an  a6bion  upon  the  cafe  againft  him,  but  Fitzh.  Ac« 

sui  ejeSf/nent  dc  g^d.     II  H.  4.  65.]  tion  fur  le 

Cafeipl  29* 
cites  S.C— Br.  Adtion  fur  le  Cafe,  pl.43>  cites  SC. 

[16.  Where  the  ftatute  of  3  £•  4.  enadls,  That  none  Jhall  import  ^oy- 173« 
9ny  foreign  cards  within  the  realm  upon  a  certain  pain,  if  the  king  ^^'^^^^^ 
T(ferving  a  rent  gives  licenfe  to  one  man  to  import  cards,  \i  another  S.G.  argued 
man  imports  cards,  the  king's  licenfee  Jhall  not  have  an  aiStioi)  upon  *'<"^-  ^}^y 
the  cale  againft  him  fuppofing  that  he  cannot  pay  his  rent  to  the  ^^^^^}^^^* 

1/1  »    w  I    °/t  r      T^  •  ;  f      Et  aJjorna- 

Jung,  but  the  remedy  that  the  ftatute  of  3  £..  4.  gtves^  ought  to  he  tur. - 

purfued,     Co.  1 1,  Monopolies  ii.  bJX  M0.67t.pl. 

''  919.  S.C. 

but  S.  P.  does  not  diredlly  appear. 

[17.  But  if  the  king  referving  a  rent  grants  that  none  Jhall  ufe  S-^e  the  plea 
fuch  a  thing  hut  the  grantee  (admiring  this  grant  good)  if  another  i^jo^^ot"^ 
does  ufe  it,  the  grantee  may  have  an  adlion  upon  the  cafe  againft  obfer^this 
him ;  fuppofing  that  by  this  he  cannot  pay  the  rent  to  the  king,  po'nt  either 
(It  feems  as  ifthis  might  be  coUefted  out  of  Co.  11. -Monopolies  JJJ^^^***^ 
85.)  ] 

L18.  \{  Utit  fervant  of  A.  luys  cattle  ofB.  to  the  ufe  of  A.  for  2dll  Cro.c.T4t: 

\  paid  at  a  time  after,  and  the Jervant  by  the  command  of  A.  pays  p';  18.  s.c. 

B.  the  20I.  and  after  B.  comes  to  A.andfaysj  that  his  fervant  had  not  accor^f^. 

paid  hiatf  upon  which  A,  pays  him  again^  A.  may  nave  an  a£):ioh  ly. ^jqI 

tipon  the  cafe  againft  B.  upon  this  difceit.     Mich.  4  Car.  B.  R.  .19^  p^9- 

between  dame  Grace  Cavendifli  and  Middleton,  adjudged,  being  ^J^gj^. 

moved  in  arreft  of  judgment  that  ftie  ought  to  have  account^  and  cordingly. 
Aoc  this  adion ;  the  wluch  intratur  Trin.  4  Car.  Rot.  243.] 

[19.  If  a  copyholder  hath  common  by  prefcription  in  .the  waftes  (N.b)pL9. 
•f  the  lord,  and  the  lord  Jlons  the  wajii  with  cmitSy  every  one  of  3^^;^. 
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( Ajpl.1^  the  copyholders  may  bring  an  aftion  upon  the  cafe  againft  the  lord, 
wK^o!^*  averring  that  by  this  his  common  is  impaired.  Mich.  1 1  Jac.  B.  R. 
Pafch.  II.     between  Clayton  and  Sir  Jerom  Horfy,  per  curiam  admitted.] 

CLiydon  v.  Horfey  fccms  to  be  S.  C.  but  S.  P.  does  not  appear.— «-Cro.  J.  %i^  pi.  7.  Mich.  7  Jac. 
B.  R.  Horfey  v.  Hagherton  is  about  fi\\m%  up  coney-burrowes  in  the  wafle,  but  S.  P.  as  here 
does  not  appear,  for  which  reafon^  and  likewifc  the  diiierence  of  the  year,  it  fecnu  not  to  b« 
the  S.  C.  I 

*^p^*-^  (M.  c.  2)     Cafe  or  Account. 

I.  T  F  /  deliver  money  to  a  man  to  deliver  over^  and  he  does  not, 

-^  but  converts  the  money  to  his  own  ufe,  I  may  chufe  to  have 

zSdon  of  account  againft  him  or  a£Uon  upon  the  cafe;  but  a 

fir  anger  hath  no  other  remedy  hut  a£Uon  of  account.     Per  Frowike 

Cb.  J.     Kelw.  77.  b.  pi.  25.  Mich.    21  H.  7.  Anon. 

Dal.  99.  pi.       ^-  The  plaintiiFwas  leffee  of  a  parfonage,  and  the  tithes  heing 

30.  Totten.  jtt  out^  the  defendant  carried  them  away  without  any  manner  of  claim 

diirficld^*"  ^^  intereft,  and  in  account  brought  againft  him,  Manwood  and  Dyer 

s!  C.  and      held  that  die  adion  would  not  lie ;  for  it  is  a  wrong,  and  fuch  are 

always  without  privity;  he  may  have  an  eledlione  fiiroae;  butHar- 

[  4  1        P^r  kerned  that  account  lay.     Owen  83.  Mich.     14  &  15  Eliz. 

^  Tottenham  v.  Bodington. 

Owenfeems 

CO  be  a  tranflation  of  Dal.-— **3  Le.  04.  pi.  50.  S.  C.  accordingly,  that  account  does  not  lie ;  but 

fays  nothing  of  ejediment ;  and  othtrwife  is'in  totidem  verbis  with  DaL  and  Owen. 

S.  C.  cited  J.  Cafe  will  not  lie  againfi  a  haiHff  or  h&ot  where  allowances 

by  Nottb  gnd  deeuUtions  are  to  be  made^  unlefs  the  accounTbe  adjufted  and 

Freem.  ftated.    Cited  per  Cur.     2  Mod.  312.  Trin.    30  Car.  2.  B.  R.  in 

l^ep.  230.  Sir  Paul  Neal's  cafe. 

pi.  137.  as  ^  •  ♦ 

refolved  by  all  the  jut^ges  accordingly.^^— -S.  P.  But  when  an  account  is  dated  there  is  an  end  of 
the  account,  and  tlien  an  Indeb.  AIT.  will  lie,  but  not  before  ;  per  tot.  Cur.  But  ther  inclined 
that  if  an  accmmi  was  fiafd  amd  reduced  to  afum  ctrtain^  yet  if  there  were  further  tUalingi  Ittwun  tU 
frtitt,  and  that  fum  was  to  run  on  ^i  account,  then  that  was  part  of  the  account  current,  and  an 
ad\ion  of  account  would  lie.    Freem.  Rep.  242.  pi.  254.  Hill.  1677.  in  cafe  of  Harrington  v.  Lee. 

S.  P«  per  Cur.  accordingly;  but  when  the  account  is  once  (lated,  then  an  aAion  on  the  cafe  lies, 
and  not  an  aftion  of  account.    Mod.  268, 269.  IVin.  ,29  Car.  a.  C.  B.  Farrington  v.  Lee. 

4.  Cafe  upon  zjfecialpromife  to  account^  the  plaintiiFgave  goods 
to  luch  a  val^e,  and  a  fum  of  money  to  the  defendant,  being  mafter 
of  a  fliip  then  bound  for  India,  who  promiQed  to  bring  him  the  value 
of  them  borne  in  India  goods ;  per  Holt  Ch.  J.  if  A.  takes  goods 
from  B.  to  account  for  them,  if  they  come  to  account  though  A.  gives 
n»  trui  account^  yet  if  B.  has  agreed  to  it  it  is  well.  12  Mod.  517. 
at  nifi  prius  coram  Holt,  Pafch.  13  W.  3.  Spurraway  v.  Rogers. 

5*  And  if  one  receives  goods  of  another,  and  exprefsly  premfes  to 
be  accountable  for  them,  or  to  give  an  account  of  them,  cafe  will  lie, 
if  he  will  not  account,  on  that  promife ;  but  upon  a  general  bailment 
of  goods,  without  a  particular  promife  to  account,  there  the  fole 
remedy  is  by  account*  Per  Holt  Cb.  J.  i^Mod.  517.  Spurraway 
v.Hogerit 

<M.c.3) 
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(M.  c.  3)     Cafe  or  Covenant. 

T,  f\  F  covenant  by  paroly  aAion  upon  the  cafe  lies  for  the  non-  -^^  in  dif. 
^^  feafance.     Br.  Aftion  fur  le  Cafe,  pi.  31.  cites  3  H.  4.  ?.      ccit  the  j/r- 

'  '^      *^  •*  ^   "^         fendunt  for 

it.  «9veH.rfits  Vfilh  the  plaintiff  by  P^ro!  to  enjfoff  him  of  his  Jan  J  in  ihe  county  of  H,  and  after  enfeofi 
•«*A^,  and  he  briars  writ  of  difceit  in  the  county  of  L.  where  the  covenant  is  made;  and  per 
Thim.  he  ought  to  have  brought  it  in  the  county  uf  H.  where  tlie  difceit  was.    (Quaere.  Ibid. 

2.  In  trefpafs,  if  a  man  takei  upon  him  to  caufe  y.  S.  to  releafe  to 
me  all  bis  right  in  fuch  land^  or  to  make  *me  a  houfe^  or  a  furgeon 
to  cure  a  man^  or  to  plow  my  land  and  does  not,  or  takes  upon 
him  to  do  it  well  and  fufficient,  and  does  it  ill  or  infufEcient,  adtion 
upon  the  cafe  lies,  and  he  ihall  not  be  put  to  adion  of  covenant. 
Br.  Aftion  fur  le  Cafe,  pi.  6^  cites  14  H.  6.  i8.  per  June  Ch.  J. 
and  Pafton  J. 

3.  If  a  man  bargains  with  another  for  %  pipes  of  wine  for  10  /• 
fi«i  to  deliver  them  to  the  plaintiff  at  D,  and  does  not,  a£hon  upon 
the  cafe  lies.     Br.  Action  fur  le  Cafe,  pi.  56.  cites  21  H.  6. 55. 

4*  So  of  non-fealance  of  all  other  bargains^  as  to  cure  a  wound, 
make  a  hou(e,  ihoe  a  horle,  &c.  which  is  not  byfpecialty ;  for  then 
covenant  lies.     Br.  A£tion  fur  le  Cafe,  pi.  56.  cities  21  H.  6.  55. 

5.  So  of  nds-feafance  contrary  to  his  promife,  by  the  beft  opi- 
nion.    Ibid,  cites  S.  C. 

6*  In  trefpafsy  &c.  the  defendant  pleaded  an  exchange  of  lands 
between  him  and  the  plaintifF,  and  that  it  was  agreed  between 
them,  that  the  plaintiff  Jhould  make  the  fences  and  always  maintain 
tbentf  and  that  the  fences  of  fuch  a  clofe  were  in  decay^  by  reafon  f  C  1 
whereof^  Scc.  And  upon  demurrer  the  juftices  held  this  an  ill  plea,  *•  ^  J 
becauie  this  agreement  can  be  no  bar  to  an  adlion  of  trefpafs  though 
it  had  been  by  deed ;  for  ^en  he  would  only  be  put  to  his  adtion 
of  covenant,  but  now  his  proper  remedy  is  an  adtion  on  the  cafe 
upon  the  promife  if  he  dodi  not  perform  it.  But  Popham  e  contra. 
And  judgment  for  the  plaintiff*.  Cro.  £liz.  709.  pi.  30.  Mich« 
41  &42£liz.  Nowell  v.  Smith. 

(M.  c,  4)     Cafe,  or  Detinue,^ 

J.TF  I  deliver  rhy  goods  to  a  man  forfafe  keeping j  and  he  takes  Kelw.ifit, 

^  die  cuftody  upon  him,  and  my  goods  for  default  of  his  cuftody  ^  P^*  '• 
vzlojl  or  deflroyedy  I  may  have  adtion  of  detinue,  or  upon  the  ca{e 
at  mv  pleamre}  and  (hall  charge  him  bv  thefe  words,  fuperfe  af^ 
fumpfit.  And  if  I  bring  my  adtion  of  detinue,  and  he  wages  his 
/mi;,  I  (hall  be  barred  in  adtion  uppn  the  cafe,  becaufe  I  had  liberty, 
and  bavine  chofen  an  a&ion  of  detinue,  this  was  at  my  peril,  and  I 
loft  the  advantage  of  the  adtion  upon  the  cafe;  and  this  is  adjudged 
pcrFrowike*    Kelw.  77.  b.  78.  a.  pi.  25. 

2.  The  plaintiff' had  counted  that  he  bought  20  quarters  of  malty 
flod  both  notfbeivid  that  it  was  infacks^  fo  by  the  buying  no  pro-> 
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perty  was  altered ;  for  the  plaintiff  cannot  take  this  malt  out  of 
the  garner  of  the  defendant  by  virtue  of  fuch  buying  of  malt  not 
certain,  nor  he  cannot  have  aiflion  of  detinue,  jout  if  it  was  in 
facksy  or  in  other  mzvmtr  fevered  from  the  other^malt^  there  the  buy- 
ii^^alters  the  pnoperty,  fo  that  the  vendee  may  take  or  have  a6Hoit 
ot  detinue,  and  by  the  fame  reafon  have  a^lion  upon  the  cafe ;  but 
as  the  cafe  is  here,  he  is  put  to  his  a£tion  of  debt  for  the  malt  i 
and  the  matter  was  perofed  at  the  bar,  and  after  by  all  the  bench. 
Kelw.  77.  b.  pi.  25, 

Jj;^/^^0  (M.  c.  5)     Cafe,  or  Difccit. 

Br.  Difceir,  I.  T  T  was  agreed,  arguendo  in  precipe  quod  reddat,  that  if  the 

pi.  10.  cites       A  tenant  cajis  protehion^  and  does  not  go  according  to  the  form 

of  the  proteSfiony  aiaion  of  difceit  lies  \  hut  if  he  goesj  and  returns 

within  the  time^  &c.  there  a£lion  upon  the  cafe  lies,  and  not  writ 

of  difceit.    Note  the  diverflty.  Br.  A£lion  fur  le  Cafe,  pi.  18.  cites 

44  E.  3-  4- 

2.  In  recovery  by  defaubj  if  the  tenant  was  not  warnedy  they  (hall 

not  have  writ  oi  difceit  againft  the  (heriff  to  re-have  the  land,  but 
a^ion  upon  the  cafe\  for  he  does  not  lofe  the  land  there  by  the  de<» 
fault.    Er.  Difceit,  pL  16.  cites  8  H.  6.  i« 

3.  Difceit,  inafmuch  as  the  defendant  was  his  attorney^  and  ought 
to  have  taken  obligation  of  jf,  S.  of  100  L  to  the  plaintiffs  and  he 
took  it  to  himfelf  and  it  is  faid  that  be  ought  to  confefs  that  he  took 
[it  as  for]  his  fee\  and  per  Newton  J.  a£lion  upon  the  cafe  lies, 
and  not  a£lion  of  difceit.  Br.  A£^ion  fur  le  Cafe,  pi.  117.  cit^ 
20  H.  6.  25. 

Ai  where  4.  It  feems  that  where  a  man  promifes  for  a  confideration  to  do  an 
aSly  and  does  it  noty  a£lion  upon  the  cafe  lies.     But  where  a  man 

[  6  J  does  his  promife  falfefyy  then  a£iion  of  difceit  lies.  Br.  Difceit, 
pL  2»  cites  20  H.  6.  34. 

the  defen* 

dant  had  fold  certain  iand  to  the  plaintiff  for  too/,  and  ought  to  have  infnfftd  him  'within  14  dayi^  he^ 
after  the  bargain  had,  granted  a  rent'cbatga  to  afirnngtty  and  nfur  imfeoffed  the  plaintiff  of  the  land 
charged^  where  the  land  was  difcharged  at  the  time  of  the  bargain,  action  ot  difceit  lies.  Ibid. 
1  So  if  he  infeoffi  a  firanger  after  thil  promife,  and  frjl  oufii  him,  and  infeoffs  the  plaintiff  \  but 

JKrooke  fays  it  is  not  adjudgea.    Ibid. 

5.  Cafe,  for  that  the  plaintiff  having  lOO/.  delivered  to  him  to 
fay  over  to  jf.  S.  and  the  defendant  came  to  hirn^  andfalfo  ^fraudit* 
lenter  affirmed  he  was  jf.  S,  whereupon  he  delivered  the  1 00*1.  to 
him ;  whereas,  in  truth,  he  was  not  J.  S.  A<^udged  that  an  adion 
of  difceit  lay  aeainft  him.  Mo.  538.  pi.  705^  Pafch.  **  39  £liz.  B.  R. 
Thompfon  v,  Gardiner, 


(M.  c.  €) 
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(M.  c.  6)     Cafe  where,  and  where  Trefpafs.        sce(M.c) 

4.  5.  6.  7. 

1.    A  Man  fliall  not  have  genera]  trefpafs  of  mifujing  a  licence  in  »o«  »4- 

^^^  faa,  as  of  riding  a  horfe  20  miles,  where  he  borrowed  to  ^^  if  elf" 

ride  but  10  miles ;  and  contra  of  licence  in  lawj  as  to  enter  a  tavern,  pL  ioi.cit<i 

&c.  in  the  one  cafe  a£lion  upon  the  cafe  lies,  and  in  the  other  2i£.4-76* 

trefpafs.     Br.  A£Hon  fur  le  Cafe,  pi.  95.  cites  12  E.  4.  8.  ^'^' 

2.  The  plaintiff  had  a  cellar,  over  which  the  defendant-had  a  2Le.9j.pl. 

warehoufe,  in  which  he  laid  fo  great  a  burthen  that  the  floor  broke,  '»'>•  ^*'c.h* 

and  fell  into  the  cellar,  and  fpoiled  three  buts  of  wine.     8  Mod.  t^he  Exchl" 

274.  Arg.  cites  it  as  adjudged,  that  an  aftion  on  the  cafe,  and  not  quer,s.cr 

an  a(9ion  of  trefpafs,  lay  againft  the  defendant.     Edwards  v.  Hal-  — Cro.  E. 

obferve  exadlly  S.  p.— Poph.  46.  S.  C.  but  I  do  not  obferve  exadlJy  S.  P. 

X  3.  One  cannot  have  trefpafe  for  breaking  another  man*s  fence  \ 
hut  if  he  be  damnified  by  the  breakings  he  may  have  adiion  upon 
the  cafe  againft  the  party  that  broke  it;  per  Bacon  J.  Sty.  131. 
Mich.  24  Car. 

4.  Cafe,  for  entering  upon  the  pojfejfion  of  a  term^  which  the  plains 
tiff  bad  recovered  by  verdi^  given  for  him  againji  the  defendant. 
It  was  moved  that  the  adlion  (hould  have  been  trefpafs,  and  not 
cafe.  But  per  Roll  Ch.  J.  A.  may  have  an  a6lion  on  the  cafe^  or 
trefpafiy  againft  B.  at  his  election.  Sty.  427.  Mich.  1654.  Jones 
v.  Graves. 

5.  A^on  on  the  cafe,  ^are  aquteduStum  fuum  fregity  &c.  lies  Cafe,  for 
well,  unlefs  it  appears  that  tt  was  broken  in  the  plaintiff* s  ownfoily  ^^2-^ J'J  7** 
and  then  trefpafs  lies.     Hardr.  61.  Arg.  cites  Pafch.  12  Car.  2.  fu/m'wg^,^,^ 
B.  R.     Rot.  427.  Forber  v.  Hayes.  0/  2  d^t 

smA  ^f  a  river  rnnnins;  near  ihnjc  c!»feSi  and  that  the  d'frn,^ant  tfiri  at  S.  in  a  certtun  meadow  totre^  dig 
djo  f',^:ituy  By  v^ii.b  :U  -M.,t:y  into  lot,  ditches  did  rU7i,  Jo  that  prodivvjii  diebui  be  Ujl  the  bent  fit  o^  it  for 
his  cattle.  It  ws  moved  in  arreft  of  jmlgment,  that  he  ought  to  have  brought  treCpafs,  anU  noc 
aa  aAioa  upon  the  caCc  ;  tor  ihe  diverting  the  water  is  trefpafs ;  for  inafmuch  as  the  plaintiff  in- 
tittes  himielf  10  the  river,  it  is  a  trefpafs  in  its  nature.  Holt  Ch.  J.  faid  the  diverjion  mufi  be  in  the 
flautiijpi  own  Lxnd  to  mike  it  a  trejp.tji,  and  judgment  for  the  defendant.    Halt's  Rep.  24.  Mich* 

8  Ann.  Leveridge  v.  Hoficins. 1 1  Mud.  257.  pi.  12.  S.  C— -»S.  C.  cited  by  Ld.Cb.  J.  RaymwuU 

2  Ld.Rayxn.Kep.  1402, 1403.  accordingly. 

• 

6.  Cafe  doth  not  lie  for  breaking  a  wall,  in  which  the  plaintiff 
bad  no  property^  aiid  which  was  betwixt  the  plaintiff* s  houfe  and  an 
alley  9r  Jireety  and  making  a  common  pajfage  through  the  wall;  for 
if  it  be  the  plaintiff's,  trefpafs  lieth ;  apd  if  it  be  not,  this  adion 
doth  not  lie^  for  his  being  difturbed  in  profit,  guefts,  or  of  his 
reft,  without  particular  damage,  as  that  the  plaintiff's  houfe  is  un- 
dermined or  worfted ;  per  Windham  J.  to  which  the  court  agreed,  [  7  ] 
and  judement  for  the  defendant.    Keb.  577.  pi.  38.  Mich.     15 

Car.  2.  B.  R.  Hill  v.  ICirkman. 

7«  Cafe  for  a  nufance  for  making  a  lime-kiln^  without  laying  it 
to  be  upon  the  defendant's  own  foily  was  held  bad ;  becaufe  if  it 
were  upon  the  loil  of  the  plaintiff,  trefpafs  were  the  proper  re- 

B  4  me^Xn 


:)  aaioniaf    [Cafe.    Gift.] 

fnedy,  and  not  cafci  though  a  confequential  damage,  viz.  the  lofii 
of  a  watcr-courfe,  was  laid.    Are.  I2  Mod.  382.  in  Qafc  of  Mikes 

8.  Cafe  was  againft  a  fervant  for  taking  away  goods^  for  which 
toll  was  dufy  without  paying  toll,  whereby  the  goods  were  ferfigited* 

.  and  there  it  was  queilioned  whether  that  were  cafe  or  trefpafs ;  but 
held  to  be  proper  for  cafe,  becaufe  it  was  by  a  fervant  who  had 
authority.    Arg,  12  Mod.  382.  in  cafe  of  Mikes  v.  Caly. 

9.  Cafe  was  brought  for  entering  intq  wajle^  and  driving  cattle^ 
Vihenby  they  were  damaged^  and  judgment  was  arrefted ;  for  that 
trefpafs  lay,  and  not  cafe,  Arg,  12  Mod.  382.  cites  Pafch.  5  W,  3* 
entered  Hill,  4,  Rot.  105.  Thornton  v.  Auftinc. 

10.  Cafe  for  cutting  the  plaintiff* s  corn^  and  judgment  arrefted ; 
for  it  fhould  have  been  general  trefpafs,  and  if  every  trefpafs  were 
turned  to  cafe,  the  king  would  lofe  his  fines.  Arg.  12  Mod.  ^Zo^ 
cites  Pafch.  9  W.  3.  Gill  v.  Darle. 

T^.  Raym.        II.  Cafe^  for  that  he  was  mafier  of  a  Jhip%laden  with  corn  in 

fi*c  **^5^'    -Z^^*  ^  t^^^"*  ready  to  fail^  &c.  and  that  the  defendant  entered  and 

judged  for  f^^^^^  the  faid  Jhip^  and  detained  her^  per  quod  he  was  hindered  in 

fhe  plait)-     his  voyage.    Upon  a  demurrer  it  was  objected  that  it  (hould  have 

lifff  been  trefpafs,  and  not  cafe ;  but  adjudged  for  the  plaintiff;  for 

per  Holt  Ch,  J,  the  plaintiff  has  no  property  in  the  Ihip,  for  that 

is  the  owner's,  and  he  only  declares  as  a  particular  officer^  and  can 

only  recover  for  his  particular  lofs ;  but  he  might  have  brought 

trefpafs.  as  a  bailee  of  goods  may ;  but  then  he  muft  have  declared 

upon  his  poffcffion  only,     i  Salk.  10.  pi.  4.  Pafch.  12  W.  3.  B,R, 

Pitts  V.  Gainee. 

12.  In  an  a£tion  on  the  cafe,  for  caufing  him  tu  be  arrefled  and 

carried  to  prifon  without  a  caufe^  exception  was  taken,  that  this 

ought  to  have  been  trefpafs,  and  not  cafe;  that  a  man  cannot  change 

the  nature  of  the  a£bion  by  laying  it  with  a  per  (|uod,     The  true 

difference  is  this,  trefpafs  is  where  there  is  an  immediate  injury ; 

fofij  where  tb^  injury  is  collateral^     Powel  J.  faid  we  muft  keep 

vp  the  difference  of  actions,  and  it  will  be  hard  to  maintain  this ; 

but  if  a  man,  by  being  imprifoned,  fhould  have  a  fpecial  damage^  as 

forfeiting  a  recognizance^  or  that  he  could  not  appear  at  fuch  a  day, 

fer  quod  he  was  damnified^  ice,  there  it  muft  be  cafe ;  and  Powis  of 

the  fame  opinion.     Gould  faid^  this  is  coupled  with  fpecial  matter, 

and  laid  to  be  done  malicioufly;  ergo,  cafe  lay.     But  Pengelly 

(aid,  you  may  as  welF  fay  a  man  may  malicioufly  afllault  and  wounc^ 

and  therefore  cafe  lies,    Adjornatur.    1 1  Mod.  1 80,  Trin,    j  Ann. 

B.  R.  Bourden  v,  AUoway. 

J^jufticeof       13-  Cafe,  for  caufing  the  plaintiff  to  be  arrefled  by  a  conftable, 

peace  has      and  falfely  and  malicioufly  charging  her  ivith  a  felony  before  a  jufiict 

\vami^^to   ^fP^^^^i  ^«^  caufme  her  to  be  committed  to  Bridewell^  and  put  to  hard 

^iTcft  i|       labour.     Per  Holt  Ch.  J.     It  doth  not  fct  forth  that  he  arrefted  her 

man,  and  if  by  his  own  authority,  neither  doth  it  appear  to  be. a  felfe  imprifon- 

wronrfiJ.    ro^n^  jnd  therefore  it  is  not  an  aSion  of  trefpafs,  but  an  afkion  upon 

ly,  cafe  lies  the  cafe;  and  judgment  accordingly,    {Jolt's  Rep.  22.  pi.  20,  Trin, 

againft  him  y  Annae,  ,,,.,>.  Slater. 

(hat  malici- 

f^^  (inrff  (his  iq  \i%  done.    Arg.  x  i  M^d.  \%^ 

1^  Whew 


(4*  Where  the  complaint  is  not  of  a  bare  trejpafsy  but  for  form  ♦  ■-*  the 

>cialdamaftei  fuffired  by  the  arreft  and  impriionment,  which  are  -^Z"**^  ^ . 
mt  the  conjtquencei  of  everfssxm  and  impriionment,*  [or  other fuch  is  trefpafs; 
etifi  cafe  lies.     Arg,  Holt's  Rep.  22.  in  cafe  of  • .  .  •  v.  Slater.        but  if  it  u 

-*  or  fet  forth 

that  the  frwuni  «ai  Jj^Ua^  it  is  cafe«    Ar;.  Holt's  Rep.  n  Trin.  7  Ann.        And  fee  (K«  c) 


15.  A  perfon  that  had  a  right  to  enter  into  the  backfide  of  his  ^  Mod.27a. 
neighbour  for  certain  purpofes,  entered  thereinto,  and  fixed  a  ipout  J'^^'^'o' n 
to  his  houfe,  by  which  the  w^ter  froip  the  (aid  houfe  was  con-  adjudged  * 
vcyed  into  his  neighbour's  backfide,  by  which  his  faid  neighbour's  according- 
buildings  received  great  damage.     Refolved  per  Cur.  abfente  Powis,  J^  *  ^.^?^ 
that  trefpals  vi  ic  armis  would  not  lie,  but  it  ou^ht  to  be  cafe.    The  ans  call  * 
diftindHon  in  law  is,  where  the  immediate  a^  itfelf  i$  injurious  to  trefpafTes 
the  plaintiff's  perfon,  houfe,  land,  &c,  and  where  the  adt  itfelf  is  ^q^^j"^* 
not  an  injury,  but  by  a  confequence  from  the  a£l,  that  in  the  firft  juriarumT'- 
cafe  trefpafs  lies,  but  not  in  the  laft;  but  in^at  the  proper  re«  and  intho 
Hiedy  is  cafe.     2  Ld.  Raym«  Rep.  1399.  '♦^^*  ^^^"^    ^^  G^*  p^"*^*p^ 
Reynolds  V.  Clarke.  •     ji^rJ^aT* 

done  by 
coafequeoce  of  a  lawful  afl,  and  therefore  this  aQion,  being  founded  on  a  damage  refulting  from 
fach  aidl,  is  the  proper  aclion  for  the  plaintiif  in  this  cafe,  and  not  an  adUon  of  trfffof:. 
Hull's  Rep.  22.  S.  P.  Arg.  in  cafe  of  . . » .  •  v.  Slater. 


(N.  c)     [Cafe.]     For  what  Things  it  lies, 

£  I.  T  F  the  beadle  of  an  hundred  oughtj  by  virtue  of  his  place,  /# 
-*•  have  by  prefer! ption  certain  gallons  of  beer  of  every  brewer 
at  a  pertain  prife^  if  the  brewers  will  not  fulter  him  to  have  it  ac- 
cordingly, an  adion  upon  the  cafe  lies.  19  R.  2*  Action  fur  le 
Cafe,  51.  adjudged.] 

[2.  If  a  man  ought  to  have  toll  upon  the  buying  of  cattle  in  a  •Br.  Ac- 
market,  if  one  buys  cattle^  and  does  not  pay  the  toll,  an  action  upon  Ji°?  ^"F  *^ 
the  cafe  lies  for  diis.    ♦  7  H.  4.  44.  b.    9H,  6'.4S.b.]  dt«scV' 

Fitzh. 

AAion  fur  le  Cafe,  pi.  26.  cites  S.  C.-^See  (K.  c)  pL  s« 

[  3.  If  tbofe  that  are  coming  to  my  market  are  difturbedj  or  beat,  *  Fitzh* 
per  quod  I  lofe  my  toll,  an  adtioil  up6n  the  cafe  lies.     ♦  11  H.  4.  ^^^?  ^"f 
47.  b.  t9Ht6,46.  J  41  E.  3.  24.  b.  l|Pitz.Na.Bre.i24.c]    is-dSs^ 

,  S.  C.  per 

Skrcne.        Br.  A^on  fur  le  Cafe,  pi.  42.  cites  S.  C.  Accordingly,  becaufe  the  plaintiff  has  intereft 
certain  in  the  thing ;  per  Skrene. 

So  in  cafe  d for tjf ailing  a  market,  whereby  toll  is  loft ;  per  PoV^el  J.  6  Mod.  49.  Mich.   %  Ann* 
B.  R.  in  cafe  of  Alhby  v.  White. 

+  S.  C  cited  by  Wy Ide  J.  %  Vent.  26.  and  allowed  by  Vaughan  Ch.  J.    Ibid.  a8. 

f  Br.  Aftloo  fur  le  Cafe,  pi.  14.  cites  S.  C.-.«-Fitzh.  Action  fw  le  Cafe,  pL  31.  cites  S.C.  fc 
Sr.  byBeL 

I  F.  N.  B.  S24.  (E)  is  not  clearJy  S.  P. 

[  4«  A  if  upon  a  (ale  in  a  fair,  a  Jiranger  dijiurbs  the  lord  in 

ptUnf  $b4  toU^  an  a^oa  upon  tb^  cafe  lies  for  this*    9  H.  6. 45O 


5t  aafoniBt     [Cafe.]' 

Br.  Aawn        [5.  If  a  man  hath  the  am  of  bread  and  heer^  finet^  amercmmt^ 
pi^4.  cSS  ^^.  ^^^  niatters  of  frankpledge  by  the  king's  grant^  and  be  dif^ 

s.  c trains  for  an  ameroement,  and  ^Jirangtr  mgkes  a  refcue^  an  a^ticn 

Fitrh.  Ac-    upon  the  cafe  lies  againft  him.     38  H.  *.  0.  b.l 

tion  fur  le  •*         ,       ^       j 

Cafe,  pi.  14.  cites  S.C. 

r  9  1  [  6.  If  a  man  dtjlurhs  my  Jleward  in  holding  ng  Uet^  an  a£tioit 

upon  the  cafe  lies  againft  him.    ♦  38  H,  6.  i6.     19  R.  2.  A£lion 

•  Br.  Ac-   Hipon  the  Cafe,  52.  ] 

tion  fur  Ic        '^  »  J     J 

Cafe,  pi.  75.  cites  S.  C— Fitzh.  Adlion  fur  le  Cafe,  pi.  15.  cites  S.  C— -F.  N.  B.  94.  (G)  in  * 

|be  new  notes  there  (a)  cites  Trin.  16  £.  3.  S.  P. 

[7.  If  a  man,  time  out  of  mind,  bath  bad  a  leet^  ^nd  other 

court,  &c.  within  a  manor  and  town^  and  there  hath  not  been  any 

courts  in  the  town,  if  a  Jiranger  holds  a  court  in  the  town^  and 

dt/trains  the  tenants^  and  them  Jby  many  diftrelles  does  impoverifliy 

fer  fuod  they  cann^  pay  their  rentSy  an  adion  upon  the  cafe  lies 

againft  him.     13  H.  4.  ii.J 

C  l^*  "^       [ 8.  If  my  tenants  within  a  certain  feigniory  ought,  time  out 

roi.  107.  of  mind,  to  go  free  to  every  market  and  fair,  to  fell  and  buy  goods 

»     -^  without  payment  of  tolly  and  one  takes  toll  of  my  tenants  in  his 

fair  or  market,  an  a£tion  upon  the  cafe  lies  againft  him.    43  £• 

3- 30-] 

[9.  If  a  man  dljiurbs  the  fervants  and  tenants  of  a  lord  in  the 

€oUe£iing  of  his  tithes  due,  &c.  an  a<Slion  upon  the  cafe  lies  againft 

him.     19  R.  2.  Aftion  fur  le  Cafe,  52.] 

Br.  AAjon        [  lo.  Where  there  is  damnum  abfque  injuria^  no  a<^on  upon  the 

far  le  Cafe,  ^afe  lies.      1 1  H.  4.  47.] 
pi.  41.  cites  T-  -r/  J 

S.C.'  ■         Fitzh.  Aftion  fur  Cafe,  pi.  aS.  cites  S.  C.  per  Hanke.  Injuria  fine  damno,  or 

damnum  fine  injuria  will  not  bear  au  a£ti:>a,  but  both  muft  neceffarily  concur  for  that  pui-pofe  ; 
for  things  muft  not  only  be  done  amifs,  but  it  muft  redound  to  th^  prejudice  of  him  that  will 
bring  his  action  for  it;  per  Gould  J.  Arg.  6  Mod.  46.  but  Holt  Ch.  J.  ibid.  54.  fays,  he  thought 
it  impoffible  the)prlbould  be  au  injury  without  damage ;  for  irjut  y  in  its  nature  infwts  damage, 
though  it  cofts  not  the  party  injured  a  farthing ;  for  damagti  do  not  cotTjifl  in  things  pecuniary,  but 
m  difiurhoHce  tf  right.  If  words  are  fpoke  of  one  whofe  repuLition  ih  <o  very  undoubted  tnat  no 
body  believes  them,  fo  that  he  lofes  nothing  by  them,  yet  becaufe  it  is  an  injury  to  one  to  be  ill 
fpoicen  of,  he  (hall  recover  damages ;  Or  fuppofe  one  gives  another  a  cuff  on  the  ear,  but  doet 
not  hurt  him,  yet  for  the  indignity  offered  his  perfon  action  lies;  So  if  another  rides  in  a  path- 
way in  my  land,  I  (hall  have  adion)  becaufe  it  is  an  invafion  of  roy  property,  and  an  injury  to 
my  right. 

♦  Br.  Ac-  [11.  jfs  iF  zfchool  be  fet  up  itithe  fame  town  where  an  ancient 
Cafe^"l  ^\  fif>^i  *^J  been  time  dtit  of  mind,  by  which  the  old  fchooi  receives 
cites  s.  c.  <lamage,  yet  no  a£tion  ypon  the^cafe  lies,  becaufe  it  is  lawful  for  a 
and  a  fchooi  man  to  teach  where  he  pleafes,  and  this  is  for  the  eafe  of  the  people. 
Soft    •"  H.  4- 47- adjudged,    t  22 H.  6.  14.  b. ] 

fants  is  fpiritual  matter,  per  Thim ;  tfuaere  inde.—- — S.  C.  cited  Arg.  Noy.  1S4.— S.  C.  cited 
Arg.  a  Brownl.  143.*— The  fetting  up  another  fchooi  is  damnum  abfque  injuria;  perTwifden 
J.  Mod.  69.  Mich.  22  Car.  2.  B.  R*  in  pi.  19.-.— f  F.  N.  B.  95.  (A)  in  the  new  notes  there  (b) 
cites  S.  C.  accordingly. 

Fitzh.  Ac-  [  12.  [5tf]  if  I  refain  a  mafier  in  my  l)oufe  to  inJlruHmy  children^ 
Cafe  ^"[  aS  ^'^  '^  ^^  ^^^  damage  of  the  conunon  mafter,  yet  no  aAion  lies, 

cites  S.C.*    XlH.  4.  47.] 

but  S.P.  does  [  13*   ^^ 

not  appear. 


aaiOlUf    [Cafe.]  9 

1 13.  So  if  1  'have  a  millj  and  my  neighbour  builds  another  mill  •F-  N-  B. 
opon  his  own  ground,  per  quod  the  profit  of  my  mill  is  diminifhed,  ^jjj  ^^  "* 
yet  no  adion  lies  againft  him  \  for  every  one  may  la\vfully  ereft  a  notes  there 
mill  upon  his  own  ground.  11  H.  4.  47.  *  22  H.  6.  14.  adjudg-  (b)  cites  s. 
«d.    24H.8.  Fitz.+6.]  ^^^'It- 

Cafe,  pi.  II.  cites  S.  C. Noy.  184.  Arg.  cites  S.  C.    ■    S.  P.  Br.  Aftion  fur  le  Cafe,  pl.4£« 

cites  1 1  H.  4.  47.  but  contm  if  the  miller  difturbs  the  water  to  come  to  ray  mill,  there  I  (hall 
have  a<tlion  upon  my  cafe;  per  Hank,  quod  non  negatur,  and  fowas  the  ufe  about  44  H.  8.  j 
S.P.  ibid.  pi.  57-  cites  22  H.  6. 14.  and  per  Newton  the  plainti^has  no  remedy  but  againft  them 
who  ought  to  grind  at  bis  mill* 

[  14.  So  if  a  man  hath  a  houfe  upon  his  own  ground  byprefcrip^      F  10  T 
tion^  yet  if  J  build  a  houfe  upon  my  own  ground  next  adjoining^  no  ac- 
tion lies  againft  me.     22  H.  6.  14.  b.]  Fitzh.  Ao 

tioa  fur  lo 
Cafe,  pU  I  x«  cites  S.  C.  but  I  do  not  obferve  S.  p.  there*  • 

[15.  So\f\  have  100  acres  ofpaflure  in  a  town^  and  before  this  S*  P«  per 
time  no  man  hath  ever  had  any  pajture  within  the  fame  towQ,  and  Sr  ^A^oii 
tbofe  of  the  town  have  ufed  to  agift  their  cattle  in  my  paflure^  and  fur  le  Cafe, 
another^  that  has  freehold  within  the  town,  converts  his  arable  land  pi*  57-  cites 
into  pajlurcy  fo  that  thofe  of  the  town  agift  their  cattle  there^  per  quod  !l^o^/,g^ 
this  is  a  damage  to  me,  yet  I  cannot  have  any  remedy  againft  him ;  Arg.°sVp!* 
for  it  is  lawful  for  him  to  make  the  beft  advantage  he  can  of  his  and  feems 
own  land.     22  H.  6.  14.  b.]  '°  ^'^  S.C. 

[  16.  If  I  have  had  a  mill  by  prefcription  in  my  land,  If  another  S.  P.  Br. 
ert6fs  a  new  mill  upon  his  own  land^  if  this  draws  away  the  Jiream  ^^^^  ^^, 
from  my  miUy  or  flops  ity  or  mates  too  great  a  quantity  of  water  to  run  ^y,  cites^ 
tomgf  mil/j  by  which  I  receive  damage,  fo  that  my  mill  cannot  grind  s.c.  but 
as  much  as  it  was  ufed  to  do,  I  fliall  have  an  adion  upon  the  cafo  ^^^'^  '^  < 
againft  him.     22  H.  6. 14.]  S^lgt  % 

Cuch  means; 
per  Newton  ;  but  per  Pafton  the  action  lies^  Fitah.  A^ion  fur  le  Cafe,  pi.  u.  cites  S.  €• 

md  S.  P.  by  Markham. 

f  17.  If  I  have  had  a  hbufe  by  prefcription  upon  my  ground,  ^w-  See  more  oP 

ther  cannot  ere£l  an  houfe  upon  his  own  ground  next  adjoining  thereto  ^^^  ^.  ^^ 

fo  mar  to  it  that  he  flops  the  light  of  my  houfe*     ♦  22  H.  6.  15.  per  ijght:. 

Markham.    Co.  9.-  Bland's  cafe,  58.  refolved.]  *  For  if  he 

does,  I  may 
have  aflife  of  nufance.     Br.  Action  fur  le  Cafe,  pi.  57.  cites  aa  H.  6. 14.'  Fitxh.  Action 

fur  le  Cafe,  pU  xi.  cites  22  H.  6.  14.  S.P.  by  MarJ&ham.  [but  it  «  15.  a.  pi.  a3.]  S.  C. 

cited  9  Rep.  58.  a.  in  Aldred^s  cafe,  and  then  cites  Trin.  29  Eliz.  B.  R.  Bland's  cafe.  a  Le.  93* 
pi.  f  i6.  Arg.  cites  Bland  t.  Mofely,  adjudged. 

[  i8«  So  he  cannot  build  an  houfe  upoa  his  own  ground,  fo  near  Br.  Aaion 
my  ground  as  to  caufe  the  rain  to  fall  and  drop  upon  nty  houfe.  22  ^"^^t^j^ 
H.6.  15.  per  Markham.]  aaH.6. 14. 

_iF.N.B» 
JS4  (D)  S.  P.  S.  C.  cited  Arg.  2  Le.  93.  in  pL  xi6. 

[19.  If  I  am  a  freeman,  and  2XicAitx  Jays  I  am  his  villain,  and%  Br.  A6kioii 
Ua  in  wait  to  take  and  imprifon  me^  &  tantis  infultibus  &  aiFraiis  ef-  pj|^^o.^2 
fecit  per  quod  circa  negotia  mea,  &c.  palam  intendere^  &c.  an  ac-  s.c.         ■ 
li<m  upon  the  cafe  lies  againft  him.     2  £•  4.  5.]  *  ^'^^'l*  ^^ 

Coft,  fU  x6.  dtes  5m  C.«*<^Kelw.  26.  b.  27.  a.  Arg.  S.  P.*— Ibid*  40.  a.  pL  i.  Mich.  17  H.  y 

AAon« 


* 


to  Z&iong    [Cafe.] 

Anoii.  it  w3$  clearlf  agreed  by  ill  the  bar  and  the  court*  that  if  I  threaten  to  feife  on«  artny 
vUleiny  this  is  no  caufe  of  a£Uon  without  more,  viz.  an  zt\  in  fadt,  as  lying  in  wait  to  take  him« 
or  the  like*  &c« 

Br.  Aaion  [  20.  But  if  he  does  not  allege  that  he  in  tantis  infultibus  W  tf/^ 
pirol^ttes  A^"^  effecitper  quod  circa  negotiafua^  &c.  falam  intendercy  &c.  na 

Fitzh.  Ac- 

|ion  fur  le  Cafe,  pi.  z6.  cites  S.C. 

^m^K^m^       [21-  If  a  man  fnenaus  my  tenants  at  will  of  life  and  member^  per 

Fol.  108.  quod  they  depart  from  their  tenures,  an  action  upon  the  cafe  lies 

^     '^1  "^  againfthim.     9  H.  7.  8.] 

Son^fuMe         f  ^^  ^^  threatning  without  their  departure  is  no  caufe  of  ac* 

Cafe,pi.*i,  tion.    9  H,  7.  8.] 

cites  S.  C. 

^  S.  P»  by  Fairfax ;  for  the  departure  is  the  caufe  of  the  a5lIon|  which  Keble  agreed. 

fill  [  ^^  ^^*  copyholder  prefcribes  to  have  the  toppings  of  trees  grow- 
ing upon  his  copyhold,  and  the  lord  cuts  down  the  trees,  and  carries 

Mo»  546.  awav  the  body  of  the  trees,  and  leaves  the  toppings  to  the  copy- 

S^  bb'^"  holaer,  yet  the  copyholder  fhall  have  an  a£tion upon  the  cafe  againfl 

V.  GofoelJ,  ^c  lord ;  for  he  ought  to  have  not  only  the  prefent  toppings,  but 

S.  C.  ad.  alfo  tbofe  that  fhall  grow  hereafter,     Mich.  3  Jac.  B.  R,  cited  per 

tht^*?-^^'^  Coke  to  have  been  fo  adjudged  in  B.  R.  between  Stebling  and 

tiff.  ^  ^*""  Gofnold,  which  was  adjudged.     Mich.  40.  41  Eliz.  B.  R.] 

Cro.  E.  629.  pi.  24.  S.C.  adjudged  by  Popham  and  Fenncr,  (abfente  Gawdy)  but  Clench  doubted^ 
becaufe  by  this  means  the  lord  who  had  interei\  in  the  timber  Ihould  never  have  any  profit 
thereof,  and  fo  lofe  his  inheritance,  and  therefore  it  is  reafon  that  he  take  his  timber,  and  leave 
the  loppings  to  the  copyholder,  otherwife  they  (hould  never  be  cut  down,  and  fo  the  timber  da- 
cay,  to  the  pi-ejudice  of  the  commonwealth.— >^—S.C.  cited  Roll.  Rep.  196,  in  pi.  37.  by  Coke^ 
Ch.  J.  hut  dates  it  that  the  copyholder  flirowded  tlie  trees  firft,  and  then  the  lord  cut  down  the 
bodies,  and  adjudged  that  the  a^ion  lay  ;  for  the  (hrowds  are  renewing  annually  ;  and  Haughtoo 
aind  Geo.  Crooke  remembered  the  cafe  S.  p.  Arg.  Bruwnl.  i97.-...^2  Brownl.  149.  S. 

F*  cited  by  Coke,  Ch.  J.  as  adjudged  in  one  Whit6hand's  cafe. 

S'  23.  If  the  lord  in  ancient  demefne  wUl  not  hold  his  court  out  of 
.    ice,  5rc.  the  demandant  in  a  writ  of  right  there  fhall  have  an 
a£bion  upon  the  cafe  again(l  the  lord  5  for  otherwife  by  fuch  means 
the  lord  at  any  time  might  make  it  frank-free,     i  {  E.  2«  Adion 


Cro.J.  368.       ['24.  But  if^tbe  cuflom  of  a  copyhold  manor  be  that  a  copyholder 
1*1. 1,  s.c.  p^  ii^g  jnay  name  his  fuccejfor,  and  that  the  lord  ought  to  admit  him. 


lur  le  Cafe  46.] 
[24.  But  if^l 
'•  for  life  may  ^  _ 

hcldTheac  ond  a  copyholder  for  life,  according  to  the  cuflom  names  his  fuc* 
tion  lay  net,  ceffor,  who  after  the  death  of  the  copyholder  comes  to  the  lord  ac- 
and  judg.  cording  to  the  cuftom,  and  prays  to  admit  him,  and  the  lord  refufes 
thede^  /tf  admit  him,  yet  no  action  upon  the  cafe  lies  for  him  againft  the 
feniiant.  lord,  becaufe  this  was  but  an  eliate  at  will  at  common  law,  and 
1— «-Roll.  though  cujiom  hath  fixed  the  eflate,  yet  ih^tjhall  not  enure  to  fuch 
^1**7."  C.  collateral  purpofes  as  this  is,  adjudged.  My  Repoits,  12  Jac.  be- 
Ljoroatur!  tween  Ford  and  Hofkins,  13  Jac.  ^judged.] 

Roll.     ^ 

Rep.  I9|.  pU  37.  5.  C.  adjudged  per  tot.  cur.  againft  the  plaintiff.  1  >  Me.  842.  pi.  1137* 
S.  C.  rwolved  that  the  action  does  not  lie.— *x  Bulft.  336.  S.  C.  adjudged  accordingly. 

Roll  Rep.        [25.  Ar  if  a  copyholder  furnndcrs  to  thf  ufe  of$ne^  and  die  lord 


afttoniai    [Cafe.]  XI 

frfiifes  U  admit  binu  no  a£Hon  upon  the  cafe  lies  againft  him.    My  Coke,  Ch. 
Reports.  12  Jaa]  PI.7.S.P. 

accordingly. 4  Rep.  18.  b.  8.  P.  rcfolved  Trin.  ^3  Eliz.  pi.  17.  in  cafe  of  Wcftwickr. 

Wyer.         S.  P.  arg.  SiJ.  34.  in  pi.  2. 1  Vent.  27.  S.  P.  by  Tyrrel  ]• 

[  26.  So  iffucb  a  copyholdir^  that  is  to  be  admitted,  prays  the  lord  Roll  Rep. 
to  hold  a  courts  and  he  will  not^  yet  no  adion  upon  the  cafe  lies  "?' ^«  « 
againft  him.     My  Reports,  12  Jac.J  per  Coke 

Ch.  J.  quo4 
fuit  conccffura  per  Cur.  in  pi.  7.  %  Bulft.  336.  S.  P.  accordingly  by  HaUghton  J. 

t 

[  27.  If  cefty  qui  ufe  at  common  law  had  requejled  his  feoffees  to  RoW  Rep* 
make  a  feoffment  to  J.  S.  and  they  had  refufed^  yet  no  aftion  upon  s!c.  and' 
die  cale  lay  againft  him,  but  his  remedy  was  in  chancery  only,  s!  p!  b^ 
My  Reports,  12  Jac.  per  curiam.]  CokeCh.  J. 

'  quod  fuit 

concefTam  perCur.»— 2  Bulft.  337.  S.  C.  and  S.  P.  by  Coke  Ch.  J.  — S.  P.  by  Tyrrel  J. 
s  Veou  27. 

[  28.  If  it  be  the  cujiom  of  a  copyhold  manor  that  furrenders  Jhall  Roll  Rep. 

hi  made  to  one  of  the  tenants  of  the  manor,  if  he  will  not  takefuch      ^        . 

furrender,  yet  no  a£tion  upon  the  cafe  lies  againft  him.     My  Re-      L  ^  ^  J 

ports,  12  Jac] 

Z16.  m  pi. 
7.  S.  C  and  S>  ^  by  Haughcon  J.  quod  fuit  concefTum  per  Coke  Ch.  J.  Arg. 

[  29-  But  if  a  man  brings  a  bargain  andfale  to  an  officer  to  be  in^  Roll  Rep. 
rolled^  according  to  the  ftatute,  and  he  will  not  inroll  it  within  6  '~j'c^p^' 
mgntbsy  an  atStion  upon  the  cafe  lies  againft  him.     My  Reports,  pokeCh./ 
12  Jac.  per  Coke.]  Arg.  in  pi.  . 

7— 

a  Bulft.  336.  S.  C.  and  S.  P.  by  Coke  Ch.  J.  Arg.— S.  P.  by  Tyrrel  J.    a  Vent.  27. 

[  30.  If  feoffees  to  my  ufe  at  the  common  law  would  not  have  joined  ♦  This 
in  voucher  where  they  mighty  per  quod  judgment  paffed  again/}  them^  ^^^'^J^ 
yet  I  could  not  have  an  a£lion  upon  the  cafe  againji  them ;  but  my  b.  pi.  2. 
.emedy  was  in  chancery  only  i  contra  14  H.  *  4.  24.  b.]  wiiich  fays 

tlie  ivmcd/ 
was  by  fubpoenai  or  by  adlion  on  the  cafe  againft  the  feoffee. 

[31.  If  an  archdeacon  will  not  indu^  a  clerk j  who  is  admitted  f  Roll  Rep. 

and  inftituted,  an  action  upon  the  cafe  lies  againft  him  for  that  j  "5;  Pj- 7- 

becaufc  he  had  jus  ad  rem,  and  the  church  is  full  by  inftitution.  *  F.  s.  P.'agrccd 

N.  B«  46  H.     t  My  Rep.  21  [12]  Jac.  per  ciu-iam.]  per  Cur. 

obiter.  1 
*  This  flimild  be  F.  N.  B.  47  (H)  tvhere  Fitzherbert  fays,  he  conceives  the  clerk  (ball  have 
aAioo  OQ  Uie  cafe  againft  the  archdeacon  bccaufe  the  induction  is  a  temporal  adl;  hut  that  fome 
ba?e  £aid  he  ftiall  have  citation  in  tlie  fpirltual  couit  and  puniOi  him  there ;  for  perhaps  he  m.-^y 
aU«f  e  a  fpecial  caufe,  why  by  tlie  fpiritual  law  ho  ought  not  to  be  induced,  and  wliich  cannot  be 
decamtiMd  in  the  temporal  court ;  Ideo  Quaere.-^— S.  C.  cited  Cro.  J.  369.  at  the  end  of  pi.  i. 
^i— A^ioQ  on  the  cafe  well  lies ;  per  Doderidge  J.  Arg.  2  Bulft.  265.  Mich,  iz  Jac.  cites  7  £.  4. 
21.  &  18  £.  4.  14.  &  17.  and  yet  he  liath  remedy  in  the  fpiritual  court. ■  .Ibid.  266.  Coke  J. 

agreed  that  cafe  lies  $  for  till  indu^ion  the  party  cannot  make  a  leafe  nor  have  any  of  the  tern- 
pond  profits  of  the  land,  which  is  a  wrong,  and  therefore  cafe  lies.'  S>  P.  agreed  per  Cur. 
Obiter  RoU  Rep.  64.  Mich.  12  Jac  in  pi.  9.«— S.  P.  affirmed  per  tot.  Cur.  for  good  law,  12  Rep. 
t2S.  and  fays  that  with  this  agrees  26  H.  8.  3.  and  that  though  it  is  held  38  H.  6. 14.  that  be  Ihiill 
bate  remedjT  againft  the  archdeacon  to  puniOi  him  [in  the  fpiritual  court]  yet  faving  the  opi- 
aioa  there,  thev  cannot  award  him  damages  in  fuch  cafe^  bat  he  fluU  recover  them  at  common 
Vw#— 5.  P.  by  Archer  J.  Arg.  2  Veau  a6i 

[  32-  If 


t2  9{ti0n]$     [Cafe.] 

Cro.  J.  478.  [  32.  If  a  manjiyid  in  fie  makes  a  leafefor  years^  and  aftet  oukes 
pL  I  a.  Hunt  ^^  ^j^^  j^j  ^yj^  if  any  wajk  he  there  commitfedy  and  endeavours  t<t 
•Fol  ioo'  ^'''^'"  upon  the  land  *,  i«^  ^  granger  di/iurbs  him  and  will  not  let 
^  .09.  j^.^  enter  to  view  the  wajie^  the  leflbr  may  have  an  adion  upon  the 
Dowinan  ^^^  againft  him ;  for  the  law  allows  him  to  enter  and  fee  whether 
S.  C.  and  any  wafte  is  committed,  and  for  want  thereof  he  may  be  prejudiced 
allthe  court  for  want  of  knowing  for  what  or  when  to  bring  his  action;  and  fo 
tioifm**!'  *^'^  *^  damnum  &  injuria.  Pafch.  16  Jac.  B.  R.  between  Hunt 
uinable,  '    and  Todner  adjudged,  the  novelty  of  this  a£lion  being  {hewed  in 

andjudg-      arreft  of  judgment.] 

nenc  for 

the  plaintiff.— 2  Roll  Rep.  21.  Hunt  v.  Dad  vert  S.  C.  adjudged  accordingly.—*  Roll  Rep.  311. 

S.  p.  cited  by  Chamberlaine  J.  to  have  been  adjudged. 

[  33.  Mich.  10  E.  3.  B.  R.  Rot.  27.  An  a£Hon  brought  by  the 
fatron  againft  the  parfon  for  fuing  in  courf  chrijiianfor  the  advowfon 
of  the  church,  and  tithes,  againft  the  ftatute,  and  damage  recovered 
to  40I.] 

[  34.  Hill.  9  E.  3.  6.  Rot.  58.  A  man  recovers  60  marks  da- 
mage againft  the  prior  of  Lewis^ir  profecuting  an  excommunication 
in  the  court  chrijiian  upon  afuit  therefor  rent,  and  the  profecution 
•  The  fcnfc  was  after  a  prohibition^  and  fomething  was  there  rafed  afterwards.* 
of  this  docs    ^ji(j  there  immediately  after  pnedi£tus  prior  conviflus  eft  pro  pro- 
very  clear.    fec"tione  de  tranfgreffionibus  contra  pacemTregis  in  curia  chrifti- 

anitatis,  &  fimiliter  rafum  eft  judicium.] 
r  J  ^  1  [  35.  If  it  be  the  cu/bm  of  a  parifh  that  the  parfon  of  the  parifh 

^  r  •*  ought  yearly  to  find  one  bull  and  one  boary  within  the  fame  parifli,  for 
Mo.  355.  the  increafe  of  cattle  for  the  maintenance  of  hofpitality,  and  that,  in 
48i.Trin.  conftderation  thereof  ^t,  tarfon  Jhall  haye  the  tenth  of  the  increafe j  ice, 
Yii.D%o  ^^c  parfon  does  not  find  a  bull  and  a  boar  according  to  the  cuf- 
V.  Fay,  ad-  tom,  every  parifliioner  that  receives  damage  thereby  by  the  want  of 
judged  that  increafe  of  his  cattle,  and  in  decay  of  his  hofpitality,  may  have  an 
tbeaaion     ^qiq^  ^pQ,,  ^hg  ^afc  againft  the  parfon.     Trin.  39  Eliz.  B.  R, 

Cro.E.        per  Curiam.] 
569.  pl.4- 

Trin.  39  Eliz.  B.  R.  Yielding  v.  Fay,  adjudged  for  the  plaintiff.  S.  P.  but  upon  demurrer 

to  the  declaration  thefe  exceptions  were  taken*  viz.  That  he  did  not  fhew  whether  the  defendant 
vfas  obliged  to  keep  them  by  cudom,  prefcription,  or  otherwife;  neither  hath  be  alleged -anjr 
particular  lofs  or  dannage  by  his  cattle  not  increafing,  nor  that  the  defendant  being  redtor  of  a 
church  ought  to  find  them  in  conftderation  of  paying  him  tythes ;  and  for  thofe  reafons  the  de* 
^ration  was  held  ill.  4  Mod.  241.  Mich.  5  W.  ^  M.  in  B.  R.  Waples  v.  BaiTet^  Skinn* 

399.  pi*  33*  S.  C«  and  the  court  flrongly  inclined  that  it  was  not  good. 

Palm.  341.        [  36.  \f  z  parijhioner  fets  out  his  tithes  of  hay  duly,  and  requires 

Arg.  cites  the  parfon  to  carry  them  off  his  landj  but  he  does  not  carry  them  off  in 

f  d'  dia  ^  convenient  time^  per  quod  his  grafs  where  the  hay  lies  is  impaired 

c.  B.  f  6  by  the  hay's  lying  upon  the  grafs,  an  a£^ion  upon  the  cafe  lies  againft 

Tac.  stuke-  the  parfon.    Mich.  13  Car.  B.  R.  between  Chafe  and  Ware,  per 

ly  V.  New-  Q^J.^  adjudged  in  a  writ  of  error,  and  fuch  judgment  given  in  bancQ 

Pa*m.  381.  afl&rmcdT  accordingly.    Intratur  Trin.    13  Car.  B.  R.  Rot.  564* 

Arg.  cites    Mich.  1 5  Car.  B.  K.  between  Lee  and  RufTel.  per  Curiam.]  > 
S.  P.  to 

have  been  adjudged  accordingly  in  a  Cornifh  cafe ;  and  Doderidge  J.  faid  he  remembered  thi| 

cafe  and  agreed  to  it. Cafe  lies  for  not  carrying  away  the  tiihc-corn  in  convenient  time. 

2^ov.  31.  m  Dr.  Bridfmaa'f  cafct    ■■  1  ■   S.P*  per Cur«  Hil«  i  Car.  z.  fi.R,  Lat»  $.  Arg. 

».P. 


S.  P:  and  the  court  held  that  the  plaintifF  c«uld  not  put  in  his  cattle  and  eat  the  corn,  for  that 
would  fuhvert  the  foundation  of  his  action  for  thtf  other  party  which  has  been  often  adjudged 
maintainabiey  and  it  is  iinrealbnable  that  the  plaintiff  liimfelf  fhould  judge  what  is  time  conve- 
nient ;  and  permitting  him  to  put  in  his  cattle  and  eat  all  the  corn  would  be  a  mucii  greater  lofs 
to  the  parfon  than  what  the  plaintiff  hath  fuflainefl  %  the  corn's  continuing  on  the  land  ;  buc 
*tis  more  reafonable  to  allow  an  adlion  and  fo  the  coiflt  to  judge  of  the  reafonablenefs  of  the 
lime,  and  that  the  rccompence  be  proportionable  to  the  lofs  fuflained  ;  and  therefore  judgment 
was  given  for  ilie  plaintiff.  Ld.  Raym.  Rep.  187.  Pafch.  ^\V,  ^.  C.  B.  Shapcott  v.  Mugford* 
—Ibid.  189,  Arg.  cites  tlie  S.  P.  to  have  been  adjudged  for  the*pbintiff,  Mich.  %%  Car.  2.  B.R. 
Rot.  249.  Lutfcdmbe  v— Porter.        Ld.  Raym.  187.  Siiapcott  v.  Mugford. 

[  37.  But  in  the  faid  laft  cafe  when  the  tithes  are  fet  out,  and 
notice  thereof  given  to  the  parfon,  and  he  fends  his  fervant  to  carry 
them  away,  and  tiht  partfiione^then  threatens  the  fervant  and  will 
notfuffer  him  to  carry  them  away^  and  after  the  parfon  leaves  them 
there  a  long  time^  to  the  damage  of  the  grafs  of  the  parifhioner,  yet 
^parfon  is  excufed^  if  no  new  requejt  was  after  made  to  the  parfon 
to  carry  them  away.  Mich.  15  Car.  B.  R.  between  Lee  and 
RuiFel,  adjudged  a  good  plea  in  bar  of  the  action  of  the  pariihioner 
againft;the  parfon,  no  new  requeft  being  alleged,  and  this  upon  de* 
miurer.     Intratur  Trin.  15  Car.  Rot.  691.] 

[38.  If  a  man  makes  2^  feoffment  ^certain  lands  by  indenture,  aBulft-iac. 
referving  a  way   over  the  land  from  fuch  a  place  to  fuch  a  placiy  ^  ^-^^  "jcor* 
though  this  way  commenced  by  refervation  and  *not  by  grant  or  s.  c.  ad- 
prefcription,  yet  if  it  be  flopped  he  may  have  an  a£lion  upon  the  judged  for 
cafe,     Trin,  ii  Jac.  K  R.  between  ChoUocombe  and  Tucker,  ^^V!^^^"^ 

,.,,-,•'  1.  ^  and  held 

adjudged.  J  that  the 

plaintiff 
need  not  come  to  the  defendant  and  (hew  him  that  he  had  occafion  to  make  ufe  of  the  waf* 

39.  If  an  owner  fuiFers  beafts  in  agijhnent  to  continue  beyond 
dieir  time,  aflion  lies.     Palm.. 341.  Arg.  cites  45  £.  3.  6. 

40.  Adion  upon  the  cafe  lies  for  a  thing  which  lies  infeafance^ 
*  as  for  burning  of  goods  or  deedsy  &c.  Br.  A£i:ion  fur  le  Cafe,  pL  iii. 

cites  2  £.  6. 

41.  The  plaintiflFyiA/  certain  truffes  of  hay  to  the  defendant  in      f  14. 1 

fuch  a  meadmV'i  to  ht  carried  away  within  fuch  a  time  \  but  die  de-      ■■     ^  "*' 

fendant  let  it  lie  then  till  it putrified  the  meadow^  fo  that  the  plaintifF  S.  C.  cite<l 

loft  the  profit  of  the  meadow  for  a  long  time,  and  thereupon  brought  ^}^'^\  "* 

adion  on  the  cafe  againft  the  defendant,  and  adjudged  maintainable*  L's.c.dt^ 

Fitzh«  Adion  fur  le  Cafe,  pi.  48.  ciXs^s  Hill.  13  H.  4.  Palm.  381. 

Arg— s.c 
cited  a  Roll  Rep.  328.  Arg.— -Ibid.  329.  S.C.  cited  by  Doderidge  J.«^-»S.  C.  cited  Godb.  329. 
in  pL  424.  Arg.  and  Ibid,  by  Doderidge  J*  331. 

4a.  If  I  have  a  way  over  your  land,  and  you  make  a  honfe  a-thwart 
the  wayy  I  fhall  have  aiSfe  of  nufance  \  but  if  a  Jlranger  makes  it,    . 
or  a  trench^  &c.  adion  upon  tlie  cafe  lies.    Br.  A<5tion  iitr  le  Cafe, 
pi.  57.  cites  22  H.  6.  14.  per  Markham. 

43.  If  z  fmith  refufes  to  fhoe  my  horfe^  aftion  on  the  cafe  lies  P:N.'B.94.! 
againft  him.     Agreed  by  the  whole  court.    Keilw.  50.  a.  pi.  4.  (^)  *"  ^^*  > 
fafch.  18  H.  7.  Anon.  '  ^Z^'^^  . 

cites  S.  C. 
»d  21  H.  6.  55.— Ld.  Raym.  Rep.  654.  S.  P.  by  Hoh  Ch.  J.  For  if  a  jnan  takes  upon  him  a 
pQblick  erapJoymenr,  be  is  bouad  u>  ferve  the  pubhck  a&  far  as  the  employment  extcnJ.s,  and 
fflr  ref  ufal  an  ai^iun  lies. 

2  44*  A^on 
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44*  A£Hon  upon  the  ca(p  lies,  where  no  other  remedy  isproviJeJy  &c« 
Br.  A£tion  fur  le  Cafe,  pK  61^  cites  14  H.  8.  31.  per  Brooke  J. 

45.  h  feoffment  was  made  to  B*  to  the  intent  that  he  Jhould  convey 
the  lands  to  Q  and  afijp^rds  B.fold  the  lands  to  J.  S,  and  refufed 
to  convey  it  to  C.  whereupon  C.  brought  an  a&ion  on  the  cafe. 
Wray  Ch.  J.  andtjawdy  held  that  the  adion  lies;  for  a  truft  to 
convey  the  la§(f  to  another  is  a  good  confideration  in  equity;  but 
Schute  J.  held  e  contra.  Godb.  64.  pL  77.  Mtkh.  28  &  29  Eliz. 
B.  R.  Megot's  cafe. 
S.  p.  bf  46.  If  one  has  the  nomination^  and  another  the  prefentation  to  an 

J^*"shton     advowfon,  and  be  that  has  the  prefenyxtim  xviU  not  prefent  the  party 
conccffumr  nominated,  no  aftion  licsj  per  Cur.  obiter.    Mo.  842.  Pafch. 
per  Coke  &   13  Jac.  in  pi.  1137* 
boderidge. 
Arg.  RoU  Rep.  196. 

S.  P.  »  47,  If  7k  f coffer  feals  a  deed  of  feoffment,  and  afterwards  reMes  i9 

b  "^"^    iiw/t^  livery^  no  aftion  lies  j  per  Cur.  obiter.    Mo#  842-  trafch. 
,  ridge  J. '      13  Jac;  in  pi.  1 1 37. 

Arg.— 

S.  P.  %  Vent.  17.  per  Tyrrel  J.  Roll  Rep.  196.  in  pi.  37.  S.P.  byDoderidge  J.  and  agreed 

bj  Coke  Ch.  J.         .  • 

S.P.  a  48.  If  the  tenant  will  not  attorn  to  the  grant  of  a  reverfion  en 

by  Hku|hl   P^^  "^  a£Uon  li^s*    Mo.  842.  per  Cur.  obiter.  Pafch.  13  Jac.  ift 

ton  J.  Arg.    pl«  1137* 
bjr  Tyrrel.  J.  1  Vent.  27. 

49,  A.  was  feifed  of  a  houfe  newly  built,  and  B.  was  feifed  of  a 
houu;  next  adjoining,  and  B.  in  digging  a  cellar  16  near  the  houfe 
of  A.  that  he  undermined  it,  by  reafon  whereof ^^r/  of  A*s  houfe 
fell  into  the  hole  Jo  digged^  a£Hon  on  the  cafe  lies  xox  A.  Adjudged. 
Roll  Rep.  430.   pi.  24.  Mich.  14  Jac.  B.  R.  Slingsby  v.  Bar- 
nard. 
'^"»' 34t-        50.  Cafe,  for  that  there  is  a  cuftom  that  every  parijhimer  Jhall 
man  v.**"   P^y  ^^  '^^  parfon  the  i^th  cheefe^  and  that  at  the  time  he  tendered 
Denham,      them  to  the  parfon^  who  refufed  them^  and  let  them  remain  in  bis 
M2.  but  no  houfe^  without  taking  them  away.     Ley  Ch.  J.  and  Haughton  held, 

^    ^?Roil   ^*^  ^"  ^^^^  ^^^  ^^  aSion  well  lies;  but  Doderidge  e  contra. 
Rep.  318.     Ley  68.  69.  Trin.  20  Jac.  Anon. 

8.  Cad. 

jornatur.        ■  .Godb.  319.  pi.  414.  S.  C.  adjomatur.    But  the  reporter  fays^  that  he  had  heari 
it  was  afterwards  adjudged  for  the  phuniiff. 

[15]  5''  ^^^  agalnft  the  parfon,  for  not  carrying  away  his  tythe-cheefe^ 
amounting  to  fo  many,  and  which  he  oflFered  to  him,  but  he  let  them 
Palnu  )8t.  bide  half  a  year  in  the  plaihtifFs  houfe  againft  his  will,  to  his  da«- 
Trin.2i  mage,&c.  The  court  feemed  to  agree  that  a£lionlayi  but  on 
ia^*^  fome  doubt  as  to  the  place  of  tender,  as  it  was  pleaded,  (viz.  That 
Ch.  J.  and  it  was  at  L.  which  was  the  parifli,  and  not  faid  to  be  at  the  houfe) 
Haughtoo  and  the  a£fcion  not  being  favoured  by  the  court,  the  judgment  was 
iSfoi**  ftayed.  Palm.  341.  Hill.  20  Jac.  B.  R.  Wifeman  v.  Denham. 
iQiu&dttnable,  bccauf<9  the  property  was  altered  by  the  teadcTi  sad  Uiea  the  coatxnoaAce  la  his  houfe 
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lihs  a  ^mage ;  but  Doderid^e  feeroed  e  contra.  And  as  to  the  p1eadln^>  Lea  thought  the 
tender  Ihoold  be  intended  at  the  boufe  ;  hut  Doderidge  and  Haughton  e  contra.  No  judgment 
tvas  pyen.i  a  Roll  Rep.  3a8.  S.C.  adjomatur.--'*— Godb.  329.  pi*  424.  S.  C*  and  Lea  and 
Haugbron  held  the  aAion  lay  ;  but  DoderiUge  e  contra*  And  as  to  the  pleading  and  intendment^ 
Ley  held  it  good  enough ;  but  Doderidge  and  Haughton  t  contra.  The  Reporter  adds,  that  he 
had  besrd  that  judgment  was  after^vards  gi^'en  for  the  plaintiff.— —Ley's  Rep.  69.  yot 
Aooa.  S.  C«  accordingly  ;  but  no  judgment  mentioned.— S.  C«  cited  Koy  7.  31* 

52.  Hfc  obtained  a  judgment  in  debt  againjl  A.  as  executor^  and  »  Roll  R«p« 
takes  out  a  Fi.  Fa.  but  before  the  (herifr  could  execute  it,  A.fecrete  *^c^rdl^* 
'<^  fraudulinter  jells^  removes^  and  difpofes  of  all  the  teJiator*s  goods ^  fa  ingiy. 
that  the  Jheriff  ts  forced  to  return  Nulla  Bona^  &c'.     An  action  upon 

thc<afe  lies  agair^  A.  For  the  IherifF  could  not  return  a  Devaftavit  5 
fbr  he  could  not  tell  what  became  of  the  goods,  nor  can  the  plain- 
ti/Thave  remedy  by  any  other  a£lion,  per  tey  Ch#  J.  to  which  Do- 
deridge agreed;  but  Haughton  e  cbntra,  &  adjornatur.  Godb* 
284.  pi.  408.  Pafch.  21  Jac.  B.R»  Yates  v.  Alexander. 

53.  If  a  man  feifed  of  land  in  fee  contrails  to  make  a  leafe  for  yearSy 
and  to  deliver  quiet  pojfejfwn^  and  Tijiranger  diffcifes  him,  he  may  have 
a£llon  on  the  cafe,  ihewing  this  fpecial  diflurbance ;  per  Ley  Ch.  J« 
1  Roll  Rep.  354.  Trin.  21  Jac,  B.  R.  per  Ley  Ch.  J.  obiter. 

54.  Cafe  for  killing  cattle  infected  with  the  murrain^  and  throwing  Sty.  50. 
the  entrails  into  the  plaintiffs s  field,  per  quod  feveral  beajls  of  the  ?•  ^'  ^- 
plaimifs  died',  adjudged  for  the  plaintiff,  and  that  this  declaratioa  {^e^pij^^. 
was  certain  enough.    All.  22.  Mich.  23  Car.  B.  R.   Lodge  v.  tiff  Nift, 
Wccden.  &c. 

SS-  Whenever  there  is  malice  and  damage  z  man  may  have  ac-  •  it  feemt 
tion  on  the  cafe,  Arg.  1 1  Mod*  cites  *  3  Keb.  753.  and  Vent.  348.  that  it 
Trin.  32  Car.  2.  Anom  •  zkH!^ 

755.  Stowers  v.  Dennip^on.      ■  .But  Holt  Ch.  J.  faid  he  was  not  fatisfied  with  this  cafe.    11 
Mod.  74.  Paifih.  5  Ami.  B.R. 


(O.  c)     Spiritual.  Fol.iio. 

[U  TF  A.  and  his  predeceflbrs  have  ufed  time  out  of  mind  to  find  See  (N.  c) 
*•  a  chaplain  tofing  divine  fervice,  and  to  perform  the  facrament  pitfh' ac- 
ind  facramentals  in  the  chapel  of  B.  within  the  manor  of  D. /ir  B.  tion  fur  le 
hhfervants  and  family,  and  he  does  not  find  a  chaplain  according  to  Cafe,  pi. 
the  cuftom,  B.  may  have  an  aftion  upon  the  cafe  againft  him.  s*c!!^ 
•22  H.  6.  46.  b.    Co.  5.  Williams  73.]     '  Br.jurif- 

di^ioo,  pl« 
4^  cites  la  H.6.  ca.  S.  P.  ■  Br.  Aftion  fur  le  Cafe,  pi.  6r.  cites  S.C.  and  S.  P.  accordingly* 
ind  that  the  dgfendam  baitg  required  bad  refrtj'ed^  ad  dtfrnum,  &c.  Markham  faid,  this  is  reiit-fervice^ 
lodtbe  Dlaint'tff  may  diixrain;  ic  non  allocatur ;  and  a  good  count,  though  the  plaintiff  £d  m>t 
ih'vft-jUiA  himftif^  mor  in  bis  ante/ton,  and  notwithftaniling  that  the  plaintiff  did  not  fay  tbat  bt  was 
t*frt  vbtrn  the  dsfendoMi  rtfuftd ;  hut  becaufe  the  plaintitf  did  not  count  what  4  diyi  in  Lent^  nor  what 
Ji9i  after  Lot  thg  fttv'ta  fiwtd  be  done^  the  writ  was  abated,  and  the  plaintiff  brought  other  writ, 
^  alleged  all  in  certain.  It  was  obje£ted,  that  before  the  ftatute  the  plaintiffs 
A^Keftor  enfeoffed  the  defendant's  predeceifor  of  fuch  bud  to  find  a  chaplain  ut  fupra»  f  T  ^  1 
^  which  the  plaintiff  may  bttvt  ccffuvit^  and  not  this  writ  1  judgment  of  the  writ;     L  J 

*  non  allocatur ;  becaufe  he  did  not  travcrfe  thepfefcripticn^  and  by  this  way  he  may 
fin<J  a  chaplains ;  whereupon  he  traverfed  the  prefcnption,  and  the  others  e  contra.  Br.  Adlion 
for  le  CaTe^  pi.  6j.  cites  aa  H.  6.  46.— 5  Rep.  73.  a.'  Mich.  34  it  35  Eliz.  B.  R.  Williams  v. 
Jooes.— — .S.  C.  cited  Arg.  Litt.  Rep.  9<.  tlie  ferviccs  being  to  be  performed  in  his  private 
ebipel,  and  that  with  this  accords  Mich.  11  £.4.  Rot.  a6a.  where  Littleton,  then  a  jeJgtv 
VojL.II.  C  ^^«"S^^t 
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brought  an  a^Uon  againil  the  %\hot  of  Hull  in  Yorklhire,  for  not  ftading  a  c)ia|Jlain  to  celeWaMf 
divine  fervice  in  a  chaple  within  his  manor,  and  prefcnbed  that  he  and  ail  tboie  whofa  eftatv  b9  * 
had  in  the  manoi'i  &c«  and  recovered  againft  tb^'abbot. 

'•  ^\i'^^^         r  3t.  If  the  vicar  of  B.  hath  ufed  time  out  of  mhid,  either  by  him- 
bioU  14?^  felt  or  another  chaplain,  to  ctUbrate  divine  fervice  in  the  chapel  of 
'  D.  within  the  manor  of  S.  which  is  within  the  parifh  of  B,  every 

Sunday  and  Hoty-day  throughout  the  year,  before  the  noon  of  the 
fame  day,  and  to  adminifter  the  (acrament  to  the  lord  tli  the  faid  ma- 
nor of  S.  his  men^  terfants  and  fervants  tt/ithin  the  precinif  of  the 
•  farm  manor  inhabiting  and  commorantj  and  the  vicar  does  not  perform 
ity  yet  the  lordlhsil  not  have  an  a£tion  upon  the  cafe  againft  hint 
for  this,  but  he  ought  tofue  him  in  the  Spiritual  courts  to  compel  him 
to  perform  it\  for  if  the  lord  might  have  this  a£tion,  then  mighe 
every  tenant  of  the  manor  have  the  fame  adion,  of  which  perhaps 
there*  are  many,  and  fo  there  fhould  be  an  infinite  number  of  ac* 
tions  for  one  default,  for  this  is  not  a  private  chapk  as  it  is  in 
22  H.  6.  Co»  5.  Williams's  Cafe  72,  refolved.] 
This  be-  [  3*  If  ^be  inhabitants  of  a  town  have  by  cujiom  bad  a  watering-' 

longs  not     place  for  their  cattle^  if  this  be  flopped  by  another,  any  inhabitaht  of 
1^*'         the  town  may  have  an  a6lion  upon  the  cafe  againft  htm  that  ftops 
it,  for  otherwife  he  ihould  be  without  remedy,  in  as  much  as  fuch 
nufance  is  not  prefentable  in  a  leet  or  turn.     Co.  Litt.  a  cafe  cited 
to  have  been  adjudged  fo  between  Weftbury  and  Powel  for  the 
inhabitants  of  Southwark,  in  B.  R.J 
9.  C.  cited        4.  If  a  man  be  excommunicated^  and  offers  to  obey  and  perform 
Kayra.2a6.  the  Jentenciy  and  the  bijhop  refufes  to  accept  itj  and  to  affotle  himj 
'^*  he  mall  have  a  writ  to  the  bifhop,  requiring  him,  upon  the  per-« 

formancp  of  the  fentence,  to  aflbile  him,  &c.  and  the  reafon  thereof 
iS|  for  that  by  the  excommunication  the  party  is  difabled  to  fue  axnr 
action,  or  to  have  any  remedy  for  any  wrong  done  unto  him,  (o 
long  as  he  (hall  remain  excommunicate.  And  alfo  the  party 
grieved  may  have  his  aftion  upon  his  cafe  againft  the  bifhop,  in 
like  manner  as  he  may  when  the  bifhop  doth  excommunicate  him  for 
fi  matter  which  belongeth  n&t  to  eccleftaflical  conufance,   2  Inft.  623. 

5.  For  a  non-feafance  of  a  fpiritual  matter,  no  action  on  the  cafe 

lies ;  but  otherwife  it  is  where  the  party  receives  a  wrong ;  but 

be  it  for  a  mxf-feafarue^  or  a  non-fcafance,  if  no  damage  comes  to 

the  party  by  it,  no  a£iion  on  the  cafe  lies  for  it ;  per  Coke  Ch.  J^ 

2  Bulft.  266.  Mich.  12  Jac.  in  the  cafe  of  Pool  v.  Godfrey. 

Kcb.  947.         6*  An  a<Stion  on  the  cafe  was  brought  for  refufing  to  admk  A. 

pi.  9.  HiU«    to  ^cfacranunt.    Judgment  i/ras  ftaid  for  a  fault  in  the  pleadihgs  ; 

Caf'i^B.R.  ^"^  ^  court  delivered  no  opiniqn  as  to  the  gift  of  the  ai£tioiu 

in  cafe  of  '  Sid.  34.  pi.  2.  Fafch.   13  Car.  2.  C.  B.  Clovell  v.  CardinalL 

Sir  Andrew 

Henly  v.  Dt-  Burftow,  fays  tl)e  court  agreed  that  an  a^ion  on  the  cafe  lay  for  refufing  tht  fa- 

cranieut^  becaafe  by  the  ilatuce  of  z  Eliz.  cap.    the  party  is  bound  to  receive  on  a  penalty. 

navm.  23.  y.  A£tion  on  the  cafe  does  not  lie  for  a  legacy^  but  the.  parties 
^d^^f*  ^'ug'^^  ^o  ^^^  fo^  ^^  ^^  ^^  fpiritual  court,  and  though  fuch  actions 
the'de-  ^^'  ^^^  latelv  [viz.  in  the  time  of  Cromwell^s  rebellion]  allowed,  yet 
fendantnifi,  it  w»  wly  propter  necd&tatcm  leaft  there  jQiould  be  a  failure  of 
^^^'"'^  #  jufticc. 
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jttftice^  &ere  being  then  no  fpiritual  courts ;  refol^d  per  tot.  Cur.  K^^*  i'^- 
Sid.  45.  pK  4*  Mich.  13  Car*  2.  B.  R.  Nicholfon  v*  Shirman.         ft^g^^' 

for  the  defeudanr^  nifi* 

8.  Cafe  ty  aparfinfor  dilapidattons  againft  his  predecelTor  who  f  17  1 
had  accepted  another  benefice,  and  left  the  houfes  out  of  repair, 

and  fetfnihy  that  by  the  cufiom  of  thi  realm  he  ought  to  pay  to  the  Carth.  224. 

Jucciffor  tantas  denarierum  Junonas  as  are  fufficient  ad  reparand^'^  and  ^^li?*-^^' 

that  the  repairs  amount  to  fo  much,  &c.    It  was  moveti  in  arreft  3,  §.  c.  and 

of  Judgment  that  this  z&ion  does  not  lie,  and  of  that  opinion  was  afier  lon^ 

Poilesaen  Ch.  J.  who  tried  the  caufe,  and  was  of  the  fame  opinion  <icbate  thp 

now,becaufe  it  was  nurelyfuable  in  the  eccleftajiical  courts  and  though  had  judg- 

the  cafe  of  Day  v.  Hollikoton  was  cited  as  adjudged,  Mich.  ment«— -• 

3  Jac.2.  C.  B.  for  the  plaintiff  on  a  demurrer,  yet  the  court  now  ^•^"  "P?'* 

inclined  to  PoUexfen's  opinion,  but  the  cafe  being  in  the  paper  to  ^£^At 

be  argued  again,  and  Pollexfen  and  Veiuris  dying  in  the  mean  ^fr€deccjfor^ 

time,,  and  the  cafe  being  argued  again  before  Powell  and  Rooks-  ^"^  ^^  ^^t 

by  J.  thev  gave  Judgment  for  the  plaintiff.     3  Lev.  268.  Pafch.  "^^l^lt 

a  W.  &  M.  in  C.  B.  Jones  v.  Hill.  judgment, 

that  the  re- 
itpiatkn  uras  allfied  tte lemraUy  ftod rtji^ajftty  'wUbout J.iymg  in  manus  epifcopi  as  it  ought  to  be,  and 
withnot  which  it  does  not  appear  that  the  plaintiff  is  legal  fuccelTor,  and  for  that  reafon  the  de- 
claration was  held  ill,  notwitbftanding  it  fet  forth  ihsupjlui  the  piuintiff  iv.ts  prefinteJ^  kc,  it  frit 
ieptiiiMi  & pffximusfvccejforficc  whereupon  the  plaintitf  for  a  fmall  matter  coropouaded  the 
natter  with  tl^e  defendaau  Lutw.  115.  Mich,  xi  W.  3.  Reynolds  v.  Hewett. 


(P.c)  InNatureofa*Confpiracy.  [AndPIeadirtgsJ\  l^^l^^^ 
[And  in  what  this  ABion  differs  from  Conjpinacy^     "^  **» 

[i.  TF  in  an  iffue  between  two  a  ftranger  gives  fa^e  evidence  iheuitfliall 
^  againft  onc^J>er  quod  the  verdiSi  panes  againft  him,  yet  no  ^  \^^'nj 
confptmcy  lies  aeainit  him,  becaufe  that  which  is  given  in  evidence  ^Ui!^^ 
is  mt  upon  record*     39  £.  3.  13.  adjudged*]  '-  '  con/piracy  i 

but  if  it  be 
brought  againft  one  perfon  only,  then  it  is  but  an  aflicn  on  the  cafe  upon  the  falfity  and  difceit  dooe, 
becaufe  one  perfon  cannot  confpire  with  himfdf.    F.  N.  B*  110.  (L.) 

In  a  writ  of  confpiracy  it  muft  be  befutm  2,  but  in  an  oilier  oh  the  cafe  it  is  othenvife*  Arg.  % 
Sb<>w.  50.  faid  this  difference  has  often  been  allowed  in  this  court. 

lY^dijf'rtnce  between  cafe  mui  ccm/piracy  iSf  that  it  is  only  properly  an  action  of  confpiracy 
^'hcre  Indielmem  is  for  treafbn  or  felony,  and  cites  a  In(l.  562.  and  therefore  if  fuch  adtion  be 
Wooght  againft  2,  and  i  only  is  found  guilty,  no  judgment  can  be  given ;  for  this  is  properly  a 
coqfpitacy,  it  being  to  indi^  a  man  for  a  criminal  mutur  i  but  where  it  is  only  to  indidt  a  man 
k€  z  n^dtmtamry  though  the  action  be  againft  2,  and  i  only  is  found  guiltyj  yet  judgment  ftiaJl 
be  againft  him  as  in  the  cafe  of  trefpafs ;  fur  really  it  is  an  a<5lion  on  the  cafe,  and  not  an  adlion 
of  coafpiraqr ;  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court.  5  Mod.  407, 408,  Pafch. 
9  W.  3.  Roberu  v.  Savill.  1  AU  other  cafes  of  confpiracy  mentioned  in  the  old  books  wer^ 

bat  a^ons  on  the  cafe,  and  not  properly  writs  of  coufpiiacy  ;  per  Holt  Ch.  J.  Carth.  4x7.  S.  C* 
*^fa  M6d.  109.  S.C.  k  S.P. 

[  2.  If  a  man  brings  a£Uon  upon  the  cafe  in  nature  of  a,  confpi-  ?^**.H 
racy,  and  that  he  malicioufly  procured  him  to  be  indiSfed  of  an  of-  y^'  .^^ 
fence,  and  profecuted  till  fuit  iegitimo  modo  acquietatus,  if  the  //i-  ihnjudg- 
diitment  was  not  good^  the  aAion  does  not  lie,  for  he  'was  not  legiti'  ^*^i^[^ 
mo  modo  acfuietatus  ^  and  this  aftion  is  all  one  with  a  confpiracy  as  T^'^^^**" 
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but  betakes  to  this.    HilL  SX^ar.  B.  R.  in  Hunt  and  Line's  cafe  refolred  per 

ii,but%rt</x  [  3-  ^J  in  an  a£tion  upon  the  cafe,  if  the  plaintiff  declares  that 
the  central  the  dcfcndznt  fa  If cfy  ofid  malidoujly  procund  him  to  be  tndi£fed  for 
^^Z'ttteShe  ^^^'^  '"  the  fait  to  him  of  one  //i  Jockingj  (and  the  wor A  pair  is 
£^1  never    9/n<V/^^  between  the  word  one  and  lillc)  after  verdid  for  the  plain-* 

tiff,  adjudged  that  the  a£^ion  does  not  lie,  becaufe  the  indiSlmfnt 
r  1 8  1      ^^^  ^°*  S^^  ^y  I'^afon  of  the  omiilion  of  the  word  Pair«  Hil.  8  Car. 

between  Hunt  and  Line,  per  curiam  adjudged.] 

after  have  a 

writof  confpiracy,  &c.  per  Coke ;  Arg.  Le.  279.  ii\  pi.  377.  cites  9  E.  4*  12.  by  Lrttleton. 

It  has  been  often  aUowed  in  B.  R.  that  in  conspiracy  it  muil  he  alleged,  that  the  party  was  /<p'- 
timo  acjuietattts,  and  (hew  that  it  was  a  fair  acquittal ;  but  cafe  will  lie  for  foch  a  malicious  profe* 
cutlon  where  the  jury  find  an  ignot,wws,^c,  and  judgment  for  the  plaintiff,  a  Show.  fo.  pL  37. 
Pafth.  31  Car.  2.  B.  R.  Pollard  v.  Evans  Se  al'. 

In  action  on  the  cafe  for  malicioufly  procuring  J.  S.  to  be  indited  for  exercifmg  the  trade  of» 
bddger  without  Uctnetf  per  quod  he  was  pat  to  great  expence,  (but  the  indictment  was  infufficient.) 
It  was  refolded,  per  Parker  Ch.  J.  and  the  whole  court,  upon  great  confideration,  that  there  was 
ro  reafonfdr  tbit  diverjity  Ifcfatetn  a  mttliehui  projecution  on  a  good  iMd'uVmentj  and  on  a  had  ont,  and  that 
this  action  lies  as  well  for  damage  by  expence,  as  by  fcandal  or  imprifonment)  tboufrb  the  indifhueng 
le  infufUient,  I  Salk.  1 5.  Marg.  Cites  12  Annae  B.  R*  Tones  v.  Gwynn.— — 10  Mod.  148. 149^.  S.  C* 
Hili.  II  Ann.  B.R.  the  court  were  of  opinion  that  tuch  diverlity  was  good ;  but  ibid.  217.  Hill* 
11  Ann.  Parker  Ch.  J.  in  detiveiing  the  opinion  of  rhe  court,  faid  that  his  opinion  at  firfl  was, 
that  where  the  indictment  was  neither  fcandalmu  nor  fuflUcient,  this  a^ion  would  not  lie,  but  that 
«pon  further  confideration  he  had  changed  his  mind  ;  for  imprifonment,  vexation  and  expencey. 
Stf-e  the  fame  upon  a  groundleis  and  infuflicient  iAdidlment  as  upon  a  good  one. 

t 

fi^M^i-iw^  [  4«  In  an  a£Hon  upon  the  cafe  in  nature  of  a  confpiracy  againjt 
Fol.  Ill,  J*  and  B.  his  wife^  for  that  they  malicioufly  conipired  to  indid,  and 
did  indi£i  him  accordingly  yir  thejiealing  of  a  ruff,  Anglice  a  wo- 
man's rufF  de  bonis  W  catalis  de  n.  the  wife^  and  upon  Not  Guilty 
pleaded  a  verdi£l  was  found  for  the  plaintfiF,  though  a  woman  being 
a  feme-oovert  can  have  no  goods,  yet  af^er  a  verdz£l  it  fhall  be 
intended  to  have  been  as  it  might  be,  fcilicet,  that  this  was  the 
goods  of  the  wife  dumfolafuity  and  that  the  fiealing  was  then^  and 
not  when  fhe  was  covert.  Hill.  9  Car.  B.  R.  between  Skimier 
and  Parker,  and  Mary  his  wife,  in  camera  fcaccarii  in  a  writ  of  error 
per  curiam  adjudged,  and  the  firft  judgment  affirmed  accordingly. 
Trin.  8  Car.  Rot.] 

[  5.  If  an  aftion  upon  the  cafe  be  brought  againft  three^  for  that 
they  confpiratione  inter  eos  habita  malicioufly  andfalfely  did  accufe 
the  plaintiff  of  a  certf  in  felony  y  and  did  procure  him  to  be  bound  to 
the  afEzes,  and  did  there  prefer  a  bill  of  indi^ment  againft  him,  of 
which  an  ignoramus  was  founds  and  two  of  the  defendants^/ftfrf  Not 
Guilty^  and  the  third  jufiifieSy  and  they  who  pleaded  Not  Guilty  are 
found  Not  Guilty^  and  the.  iffue  as  to  him  whojuflified  is  found  for  the 
plaintiffs  the  plaintiff  fhall  have  judgment ;  for  this  aSion  upon  the 
.cafe  differs  from  a  writ  of  confpiracy^  Mich.  9  Car.  B.  R.  between 
Palke  and  Dunning,  adjudged  per  curiam,  this  being  moved  in 
arreft  of  judgment ;  but  after  judgment  was  ftaid  per  curiam,  for 
another  exception,  and  after  the  parties  agreed,  and  fo  no  judgment 
was  entered.    Intratur.  Trin.  9  Car.  Rot.] 

[6.  In  an  aftion  upon  the  cafe,  if  the  plaintiff  declares  that  th^ 
defendant  did  procure  hiiu  to  be  brought  before  J.  S.  a  juftice  of 
peace,  and  there  accufed  him  for  thejhaling  of  a  bull  dc  homine  ig^ 
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rafo',  and  after  examination  the  juftice^  as  much  as  in  him  lay, 
d'tfcharged  himy  and  after  the  defendant  procured  him  to  be  brought 
hefure  y,  D.  another  jujiice'i  ^^^  there  accufed  him  of  the  fame 
felony,  and  malicioufly  procured  him  to  be  bound  by  the  faid  jujiice 
to  anfiver  this  at  the  next  ajTtfes  5  at  which  aflifes  he  appeared,  and 
the  defendant  falfo  &f  malitiofe  ambiit  i^  conatus  fuit  to  indi£i  him 
pf  the/aid  felony^  the  adlion  does  not  lie  upon  this  declaration, 
becauie  all  that  is  laid  to  be  done,  befides  the  laft  part  of  the  en- 
deavour, is  not  laid  to  have  been  done  falfo  ^  malitiofe^  but  only 
to  be  done  ordinarily  by  legal  procefs ;  and  though  the  procurement 
of  him  to  be  bound  to  the  next  aflifes  is  laid  to  have  been  done 
malicioufly,  yet  this  is  not  laid  to  have  been  do(ie  falfely ;  and  that 
which  is  laid  in  the  end,  that  he  ambiit  &  conatus  fuit  falfo  &  ma- 
litiofe to  indt£t  him,  this  is  not  any  tlA  done,  but  an  endeavour  onfyj 
for  which  no  a£lion  lies.  Pafch.  11  Car.  B.  R.  between  Palke  F  10  1 
and  Dunning,  per  curiam,  refolved  after  a  verdid  for  tlie  plain- 
tiffy  and  after  judgment  for  him,  and  this  ftaid,  and  a  fupetfedeas 
granted.] 

[  7.  If  A.  and  B.  prefer  a  bill  of  indiSfment  of  felony  againft  B, 
[D.l  before  the  juftices  of  gaol-delivery  to  the  grand  inqueft,  by 
conspiracy  beforehand  had,  and  in  an  ad^ion  upon  the  cafe,  in  na- 
ture of  a  confpiracy,  for  this  malicious  profecution,  if  the  plaintiff 
docs  not  aver  that  he  was  then  in  the  gao/y  or  that  the  faid  jujlices 
had  power  ad  audiend*  far  terminand^  feloniasy  yet  it  fecms  the  ac- 
tion lies ;  for  though  they  had  not  power  to  take  his  indid^ment, 
vet  this  is  a  great  flanaer  and  de&mation.  Mich.  Q  Car.  B.  R. 
between  Palke  and  Dunning,  after  a  verdidl  for  the  plaintiff  upon 
fuch  a  declaration,  this  matter  being  moved  in  arreft  of  iudgment, 
and  the  Poftea  ftaid  per  curiam ;  and  the  court  feemed  to  incline 
that  the  declaration  was  not  good\  but  after  the  parties  agreed,  and 
fo  no  judgment  was  given.     IVin.  9  Car.  Rot.] 

[  8.  In  an  a£lion  upon  the  cafe,  if  the  plaintiff  declares  that  the  -^  f 
defendant  A.  being  a  woman,  to  the  intent  to  defame  him,  &c.  and  ..       "^1 
to  hinder  his  marriage  with  any  woman,  exhibited  quemlam  fanwfum  1"  (jy  if 
l^fcandalofum  libellum  in  the  confjlory  of  Norwich  againft  the  plain-  p^  ^^^  §,  c. 
tiff,  in  which  it  was  contained,  that  the  plaintiff  did  often  in  the 
night  refort  to  her^  under  colour  of  being  a  fuitor  to  her,  and  lay 
with  her^  and  had  a  child  by  her,  and  after  falfo  &  malitiofe  pub^ 
lijbed  and  affirmed  all  the  faid  matter,  per  quod  all  honefl  perfonsy 
Dcum  pra?  oculis  habentes,  have  refufcd,  and  yet  do  refufe  to  give 
any  of  their  daughters  or  relations  in  marriage  to  him ;  and  upon 
Not  Guilty  pleaded,  the  jury  found  a  fpecial  verdid,  fcilicet,  that 
the  defendant  did  prefer  the  (aid  libel ;  and  that  after,  at  the  general 
fei&ons  of  the  peace,  the  defendant  being  examined  in  open  feflions, 
who  was  the  &ther  of  the  faid  child,  on  her  body  out  of  wedlock 
begotten,  flie  laid  and  affirmed,  that  the  plaintiff  was  the  father  of 
the  (aid  child,  and  the  jury  find  that  the  defendant  faid  the  words 
of  the  piaintifir/27^  l^  injuriofe,  and  that  by  reafon  thereof  all  honeft 
perfons,  Deum  pne  oculis  habentes,  have  refiifed,  hucufque,  to. 

£'ve  in  marriage  to  the  plaintiff  any  of  their  daughters  or  relations. 
this  cafe  this  matter  found  is  not  fufficient  to  maintain  the  ac- 
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tieh ;  fdr  the  lofs  of  his  marriage  is  too  generally  laid^  ini^finuch  as 

he  does  not  mention  any  communication  of  marriage  with  anywo* 

man,  or  lofs  of  marriage  with  any  particular  woman  \  and  it  is  nH 

alleged  or  found  that  the  libel  was  preferred  falfo  ^  malitiofe^  but 

only  a  legal  proceeding  in  the  fpiritiial  court,  for  which  no  a/ftioa 

lies ;  and  ihe  finding  of  the  jury  thatjhefaid  before  the  jujlices  th«| 

be  was  the  father  cf  the  child^  and  that  me  faid  it  falfo  ^  injuriofe^ 

wiU  not  maintain  the  aftion;  bccaufe  every  profecution,  chough 

without  malice,  if  it  be  h\it  is  injurious^  and  yet  no  action  lies, 

and  this  is  none  of  the  matter  mentioned  in  the  declaration,    Mich. 

ID  Car.  in  camera  fcaccarii,  between  Norman  and  Symons,  ad« 

judged,  and  the  judgment  given  in  B.  R.  e  contra  reverfed  per 

curiam  in  a  writ  of  error.] 

^•C.  cited    '     ^g^  An  a&ion  upon  the  cafe  lies  a^inft  church-^wardens^  for 

jf  in  dliu    ^^  ^^7  ^ely  and  malicioufly>  to  the  intent  to  draw  the  plaintiff 

-vcring  the    within  the  cenfures  of  the  ecclefiaftical  court  for  adultery,  pre-^ 

opinion  of  fented  him  there,  upon  a  fame  of  his  living  in  adultery  with  A*  S* 

cMod^JoQ.  P^f^^-  1 6  Car.  B,  R.  between  Damont  Ruddock  and  Sherman,  ad- 

Pafch.  10.    judged  per  curiam,  this  being  moved  in  arreft  4>f  judgment ;  and 

W.  3.  chough  the  declaration  was  that  they  two  confpired  to  do  this,  and 

the  one  found  guilty^  and  the  other  not  guilty,  yet  this  being  but  an 

'a<Stipa  upon  the  cafe,  the  a£Uon  lies,  and  adjudged  accordingly ; 

r  20  1     snd  though  it  was  alleged  that  they  made  the  prefentment  before  tbt 

^  archdeacon  of  ^udbury^  and  did  not  aver  that  it  was  within  the  jurifa 

diStion  of  the  archdeacon^  yet  the  aSion  lies ;  for  though  it  is  not 

within  his  jurifdi45tion,  yet  the  vexation  is  the  greater.] 

Br.  ConfpU       [  10.  A  writ  of  conspiracy  lies  for  him  that  is  indiSied  (fa  cam^ 

dS*s^c!il  ^^^  *^^fP^fh  ^^  acquitted^  notwithftanding  it  was  not  of  felony, 

Br.Biii,^^  3  Air.  13.  adjudged.] 

17.  ciies 

S«  €,-— --S.  P.  Pafch.  ^  E.  3.  19.  a.  pi.  34.  For  the  party  is  as  mucli  "damaged  by  imprifonnient 
in  cafe  of  trefpafs  as  of  felony>  chough  not  in  fo  great  peril ;  and  the  law  wills  in  every  cafe  where 
i  man  is  damaged,  tlut  he  have  remedy  without  regard  to  the  quantity  of  the  damages.  ■■  %  » 
Raym.  176.  Arg.  fays  that  before  the  (tatute  33  £.  i.  of  confpirators,  an  a^ion  of  confpiracy  lay 
tely  for  indictments  of  treafon  or  felony ;  but  by  this  {latute  il  lies  for  trefpafs,  and  fo  againft 
«me  only,  and  cites  Trin.  1 1  H.  7. 15.  [26,  a]  pi.  7.  [Per  Fairfax.}— S.  P.  Arg.  Vent,  t8.— • 
S.  C.  cited  Mod.  52.^— Vent.  86.  Trin.  ta  Car.  ft.  B.  R.  Arg.  fays  it  has  been  lately  held  that  na 
adlion  will  lie  for  an  indiAment  of  trefpafs,  though  falfe. 

Cafe  for  indidtn^  him  of  a  common  trefp^Ji,  of  which  he  was  acquitted.  The  Ch.  J.  held  the  aiftioa 
will  lie  for  the  charges  and  expences  in  defending  the  profecution,  which  the  acquittal  proves  to 
be  falfe,  and  the  inditing  him  proves  to  be  malicious ;  for  if  he  had  intended  any  thing  fbr  his 
own  benefit  oy  recompence,  he  might  have  brought  a  civil  a^idu ;  and  then,  if  he  had  been  found 
not  guilty^  he  would  have  had  his  cods  allowed.  Tiytugb  the  profecution  |)e  for  a  trefpafs,  for 
which  ther<  is  a  probablt  caufty  ytt  afttr  acquittal  it  Jhitll  be  accounted  m.ilicious ;  the  difference  only  it 
where  the  indi^ment  is  for  a  criminal  matter ;  but  where  it  is  for  fuch  a  thing  for  which  a  civil 
aAion  will  lie,  the  party  can  have  no  reafon  to  profecitfe  an  indi^meat ;  it  is  only  to  pnt  the  de* 
fendant  to  charges,  and  to  make  Iiim  pay  fees  to  the  clerk  of  the  aififes.  z  Mod.  306.  Pafch.  50 
Car.  2.  in  (5.  B.  Anon.— Ld.  Raym.  Rep.  381.  S.P.  cited  by  Holt  Ch.  J.  as  adjudged  Hill.  34^6 
35  Car.  a.  B.  R.  in  Shutter's  cafei  and  in  the  cafe  of  Dobbins  v.  Sir  Richard  Kewdigate^  at  the  end 
of  Che  reigq  of  king  Charles  II. 

But  if  A,         [  ii«  If  A.  caufcs  B.  to  be  indiSled  for  a  common  harntor^  upon 

biU^orin-  ^^^^^  indiament  B.  is  acquitted^  he  may  have  an  a<93on  upon  the 

diament  Cafe  againft  A.     Mich.  10  Jac.  B,  R*  between  Meffenger  ari4 

agatntt  B.  Read,  admitted.] 

mon  Wrc.      [  '^*  *^*  *f  »  "^^  mdicioufly  caufes  another  to  be  indifted  for  a 

common 
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common  barretor  witbaut  coleury  though  he  be  not  acquitted,  yet  an  '<""»  =>"J  A. 
adion  lies.     Vide  Mich,  lo  Jac.  B.  R.]  ^  l^/re  aTuf-' 

t'lce  of  peace  that  the  matter  of  the  bilt  is  true,  and  the  jury  find  againfl  B.  ^nd  he  brings  cafe  in 
naiure  of  a  coofpiracy,  pretending  that  by  reafon  of  A.'s  uatli  the  jury  fuund  tke  iiidiclment  ngitiolt 
hina,  the  adtion  does  not  lie ;  per  tot.  cur.  clearly,  and  judgment  for  the  defendant.  Bulft  185* 
Pafch.  fo  JacWillins  v.  Fletcher.— And  in  the  above  cal'c  it  was  faid,  Arj.  that  in  a  like  cafe 
it  was  aidjudsed  lately,  in  cafe  of  Porter  v.  Griffith,  In  this  court,  that  fiich  a<^iion  would  not  lie  ; 
for  then  no  man  would  dare  complain,  if  thereby  he  fhould  be  liable  to  an  adion  ;  and  if  a  juror 
or  a  wknefe  come  ia  upon  his  oath,  cafe  lies  againft  him  for  this. 

[  I  J.  So  if  2L  man  procures  another,  falfely  and  malicioufly,  to  t^^  cafe  in 
be  inaicled  upfffi  the  Jiatute  for  a  recufanty  by  which  he  Jhotdd  he  "onfpfracy 
made  a  trapor^  Sec.  yet  no  action  upon  the  cafe  lies  againft  him ;  ^-,  _*,  ^ 
for  no  *  confpiracy  in  fuch  cafe  lay  againft  2,  for  trealon,  is  fedret  ♦F0.113. 
in  the  mind,  and  where  no  confpiracy  lies  agairji  2,  no  a^ion  upon  u  ^^mm  ,/ 
the  cafe  lies  againjl  one.     Mich.  12  Jac.  B-  R.  between  f  Lovet  for  procur- 
and  Fawkner,  per  curiam,  though  this  be  treafon  by  ftatute,  and  J,"/„XVvV 
not  by  common  law,  the  which  intratur  Mich.  11  Jac.  Rot.  464,  trtojol,  \t 
Mich.   20  Jac^B.  R.  between  J  Smith  and  Craihaw,  adjudged  in  wasinfjfted 
arreft,  where  it  was  for  treafon  in  words  \  and  the  (ame  caie  was  '^^'•^^  ^y^^ 
after  adjudged  accordingly  between  the  fame  parties  in  a  new  ac-  bound  to 
tion,  though  it  was  there  laid  that  it  was  Aontfalfa  confpiratione  difcover 

Pnebabita.l  treafon,  and 

*  '*  ought  not  to 

coDCeal  it  for  tlie  lead  time,  becaufe  it  is  againft  the  (late  of  the  commonwealth.  Coke  Ch.  J. 
conceived  that  the  action  lies  not ;  and  the  court  faid  they  would  well  advife  whether  fuch  adioa 
lies,  and  ftaycJ  judgment  quoufqne.  And  fays  no  judgment  was  ever  given.  Cro.  J.  357.  pi.  i6* 
Mich.  11  Jac.  B.  R.  Lovet  y.Falkner.— 1  Bulft.270.  S.C,  The  court  inclined  to  be  ail  clear 
of  opiaiiin, that  no  action  lies  in  this  cafe;  but  for  a  fuiU  in  the  declaration,  and  for  thatcaufo 
only,  the  jodgmeat  was  Quod  querens  nil  capiat  per  billam.— Roll  Rep.  109.  pi.  49.  S,C.  and 
Coke,  Dodcridge,  and  Haughton  thought  that  no  action  lies,  but  no  judt;ment  appears. '  S.  C« 
citfcf  2  Roll  Rep.  237.  Arg.  and  fays  it  w:is  adjudged  iz  Jac.  that  it  docs  not  lie,  be- 
caufr:  it  ii  dangerous  to  the  commonwealth.  But  Ibid.  258.  Arg.  cites  S.  C.  as  fhe^^  n  f  ^  t  *f 
lh,5t  judgment  was  never  given,  as  appeared  by  the  roll.   ■     Ibid.  260.  Doderidge  J.     L  J 

faid  he  thtmgt'ii  the  judgment  was  ftayed  for  mifrecital  of  the  ilatute,  on  which  the 
action  was  fonnded.  • 

t  t  Roll  Rep.  zjhf  x^7.  S.  C  held  Iw  Cliamberlain  J.  that  it  did  not  He  1  but  Flaughton  J.  o 
rontn.— Tbid.  258.  S.C.  The  indiament  w.is  fouiul  Ignoramus.  [See  260.  by  Doderide^e.] 
The  Ch.  J.  held  that  cafe  does  not  lie  in  nature  of  confpiracy,  for  inditing  another  of  high  treafon. 
Hau^hton  J.  held  tttni  if  the  malice  be  proved,  and  the  party  acquitted,  confpiracy  would  lie.  Do- 
dciidge  J*  took  it,  rhar  wl>e(i  either  c.ife  or  confpiracy  is  brought  for  accufmg  another  for  trai> 
terous  word*:,  he  may  by  ple«  difch-trpje  himfelf,  as  to  fay  that  he  heard  the  plaintiff  fpeak  fuch 
words,  and  h -,  as  his  duty  was,  revcaWd  it,  and  the  juftices  caufed  him  to  he  indicted.  But  when 
be  ^'ioJs  the  f^encrai  i0uf*  as  in  this  cafe,  then,  if  the  party  was  indited,  and  found  not  guilty,  the 
fabomer  is  parulhable  io  this  acliou  ;  but  here,  it  being  found  Ignoramus,  is  no  acquittal  by  ver. 
di^,  but  is  ftill  fiihl*-^  to  another  indidlment.— ^-Palm.  315.  S.  C.  ft^tes  the  bill  found  Ignora- 
mus; and  by  3  jiiftic*-?  ^.ibfentc  Chamherlainc)  the  judgment  was  aiTcftcd.— Cro,  C.  i^.  pi.  6. 
Mich.  I  Car.  B.  R.  the  S.  C  Refolvcd  after  divers  motions  that  tlie  a^ion  lies ;  for  it  beini^ 
aUegCii  to  be  falfely  and  malicioufly,  and  by  confpiracy  exhibited,  and  this  being  found  by  ver- 
dtet,  it  otiirht  to  be  pnnifhable,  otherwife  none  would  be  f.ife.  All  the  judges  delivered  their 
optoiods leriatim,  and  they  gave  judgment  for  the  plaintii£— -Lat.  79.  S.C.  Pafch.  i  Car.  ad- 
juLlged  that  the  action  was  maintainable.— 2  Bulft.  271,  271.  S.  C.  cited  .ns  adjudged  Mich. 
I  C.<r.  B.  R.  by  all  the  judges  for  the  plaiiitiff.*— Jo*  95.  pi.  6.  Hill,  i  Car.  B.  R«  S.  C.  adjudged 
ibr  the  plaintitf. 

[14.  But  Pafch.  I  Car.  between  the  fame  parties,  fcilicet,*  Smith,  •Secpi.13. 
plakitifF,  and  Crawfliaw,  Spurie,  and  Ward,  defendants,  per  curiam^  ^'  ^* 
ao  s£tion  lies,  where  laid  that  they  malicioufly^^  and  by  confpiracy 
among  them  beforehand  had,  preferred  a  bill  of  indi£bne?2t  againft 
him,  for  Jpeaking  treafonable  words^  and  this  found  by  verdi6t,  and 
?f(er  (bis  jiattcr  ai9Y^  in  arreft  of  judgment,  tha  wmch  is  entered 

C  4.  Trin* 


2r'  Sftiontf    [Cafe.    Conrplracy.] 

Trin.  2i  Jac.  B.  R.  Rot  651.  and  this  was  after,  fcilicel,  Mielu 
I  Car.  at  Reading  tcrir.  Adjudged  per  totam  curiam,  that  the 
aQjon  lies.] 

15.  A  man  recovered  damages^  and  took  execution  by  elegit-^  and 
E,  by  confptracy  caufed  the  jury  to  extend  the  land  too  loWj  and  caujed 
them  topnd  that  the  defendant  had  more  land  than  he  had  in  fa5tyf% 
that  the  plaintiffs  who  recovered^  had  all  the  land  rf  the  defendant  /«» 
execution^  by  name  of  the  moiety ;  and  yet  becauie  it  is  by  verdiS 
that  it  is  fo  extended,  therefore  confpiracy  upon  the  cafe  does  not 
lie  againft  the  offender  who  caufed  it  ^  by  award.  Br.  A6Uon  fur 
le  Cafe,  pi.  8r.  cites  27  A/T.  7;^. 
IBr.  ConfpU  16.  Confpiracy,  in  nature  ot  a£tion  upon  the  cafe,  was  brought 
ciS's!  c!*  ^I^^'^ft  three^  who  confbired  to  make  the  plaintiff  make  one  of  them 
its  attorney  J  by  which  he  Jhould  plead  as  thes  pleafed^  and  fo  to  caufe 
the  plaintiff  to  be  found  a  villein  to  one  of  the  dejendants  in  another 
county,  where  the  defendant  had  many  friends,  and  the  plaintiff  was 
a  ftranger,  and  this  was  put  in  ore  accordingly.  The  writ  of  con- 
fpiracy may  be  brought  in  the  county  where  the  confpiracy  was. 
See  Br.  Confpiracy,  pi.  6.  cites  42  E.  j.  14.  and  Br.  A6Hon  fur  le 
Cafe,  pi.  16.  cites  S.  C.  and  Br.  Lieu,  ccc.  pi.  12.  cites  S.  C. 

17.  -</.   complained  to  J.  5.   a  jujlice  of  peace^   that  B.  bac( 

Jiolen  his  hogs^  whereupon  he  iffued  out  hts  warranty  and  A.  wai 

brought  before  him  and  examined^  and  bound  aver  to  fejjionsy  v^ere 

he  appeared ;  but  upon  proclamation  made,  that  if  any  one  would 

inform  againft  the  plaintiff,  &c.  none  came  to  give  evidence  again/l 

A.  and  fo  he  was  difcharged.    In  a£^ion  for  this,  brought  by  A. 

he  had  judgment.    3  Le.  loi.  pi.  146.  Pafch*  26  Eliz.  B^  R.  Fuller 

V.  Cook. 

Aaion  up.       18.  The  court  took  a  difference  where  one,  whofe  goods  are 

S^oaTuicof  ^^^^"5  comes  to  a  juftice  ofpeace,  and  (hews  him  the  matter,  and 

a  confpira.  t^o^^  ^^(^^  ^he  matter  be  examined,  and  that  Juch  a  one  is  examined 

cy,  lies  not  upon  it ;  here  in  this  cafe  no  aftion  lieth.     But  if  fuch  a  perfon  in 

agaijift  any  fy^h  cafe  will  exprefsly  fay,  that  fuch  a  one  hath  Jiolen,  &c.  and 

an  inMa-     procures  a  warrant  from  a  juttice  of  peace,  upon  lucn  hirmiie  to 

m€Ht,md      arreft  the  party,  upon  fuch  matter  an  a£lion  upon  the  cafe  will 

■^'  '""f    lie.     3  Le.  lOi.  pi.  146.  Pafch.  26  Eliz.  B.  R-  in  cafe  of  Fuller 

he  true',  for,         r^  ^i  r        t 

it  is  for  the  V-  V^OoJc. 

kiag  and  the  commonwealth,  and  if  it  fliould  be  allowedy  no  indiffcment  would  be  preferred. 

Cro.  £.  734.  pi.  57.  Mich.  41  5c  41  Eliz.  B.R.  Sherrington  v.  Ward. 

r  22  1  '9*  Action  lies  for  malicioujly  outlawing  of  a  man,  whereby  he 

7  Rep.  1. 4.  became  very  much  damnified^  though  the  proceeding  were  erroneous, 
b.  Buiwer's  4  Le.  52.  pi.  1 37.  Mich.  26  Eliz.  B.  R.  Bulwer  v.  Smith. 

cafe,  S.  C. 

y«r  he  havij^  been  imprifoned  by  it,  is  good  caufe  of  adliou. 

20.  Cafe  does  not  lie  where  a  man  purfues  the  ordinary  courfe  of 
juftice,  per  Crooke  J.  Bulft.  151.  in  calc  of  Wale  v.  Smith,  cites 
4 Rep.  146.  [i4.b.J  Cutler  v.  Dixon. 

21.  An  a£lion  upon  the  cafe  lieth  not  for  confpiracy  where  an 
indictment  is  preferred  for  felony  by  the  party  grieved,  and  he  purfues 
it  according  to  the  law^  and  the  ftatutc  of  W,  2.  which  givcth  da- 
mages 
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inages  where  the  party  is  acquitted,  proves  this,  and  this  cafe  re^ 
maiiieth  at  the  common  law.  Per  tot.  cur.  Cro.  £.  70.  pi.  25. 
Alich.  29  &  30  £liz.  B.  R.  Knight  v.  German. 

22.  A  writ  of  confpiracy  does  not  lie  before  he  is  acquitted  of  Cafe  fof 

the  indidhnent,  or  before  it  be  traverfed  or  otherwife  avoided  by  KT^^^f  "^*"£ 

error ;  for  if  it  fhould,  it  might  prevent  the  trial  at  law.     Golds.  51.  ^^^^  lu\t$ 

pi.  14.  Pafch.  29  £li^.  Hurlftone  v.  Glaftour.  and  malici- 

ous w.Vi^- 
mtfnt  for  battery^  whereof  he  was  legitime  roodo  acquietatas ;  upon  the  trial  it  appeared  tliat  the 
fLir-'iff  tvM  m  e:h.  rujift  acquitted  than  by  a  mile  frofejui,  aiul  this  being  made  a  point  for  the  opinion 
of  the  court,  ic  was  held  that  this  evidence  did  not  fupport  the  decUration,  becaufe  the  nolle  pro* 
fequi  was  only  a  difcharge  as  to  the  indidlmenty  but  no  acquittal  of  the  crime,  i  Salk.  ax.  pi.  ii# 
Mich.  3  Ann.  Goddard  v.  Smith.— 6  Mod.  261.  S.  C.  the  court  all  feemed  clear  that  the  ailion 
did  not  lie,  but  gave  no  rule^  1  1 1  Mod.  56.  pi.  32.  Pafch.  4  Ann.  S.  C.  that  the  non-pros  ii  onlf 
a  difcharge  of  the  indictment.  ■  3  Salk.  245.  S.C.  the  court  held  that  it  ought  to  be  an  acquittal 
upon  the  merits  of  the  caufe,  which  was  never  tried  in  this  cafe,  and  the  noC  trying  it  was  no  dc* 
fault  of  the  defendant ;  And  per  Holt  Ch.  J,  this  is  no  difcharge,  but  is  only  putting  the  dcfcndanC 
Ibe  die;  for  the  attorney  may  cake  out  new  procefs  if  he  will.  * 

23.  If  one  comes  to  a  juftice  of  peace,  and  complains  that  J.  S.  ifajv^^/ 
is  a  felon,  and  hath  ftole  certain  goods,  and  Acjufiice  commands  the  ^"''' ''%' 
fdrtyy  who  complains^  to  be  at  the  next  Jejjtons  and  prefer  a  bill  of  Ufrjoran 
indUfment  againji  the  felon^  and  give  evidence  againji  htm^  who  dotn  o^iv/.v  to  be 
accordingly  i  in  Ais  cafe  neither  he  nor  the  juftice  ihall  bepunifhed  11^^^^^^ 
in  confpiracy,  although  the  felon  fo  indiSed  be  acquitted.    Per  auhough*'' 
Mountague  Ch.  J.  Mo.  6.  pi.  22.  Pafch.  3  E.  6.  Anon.  the  accufa. 

tion  be 
falCc,  yet  he  If  excufabic ;  but  if  the  pa'ty  be  never  accufed,  but  the  juftice  of  his  malice  and  own 
Jiead  cAufe  him  to  be  arrefled  it  is  oihcrwifc.    Per  Clench  and  Gawdy.    Cro.  E.  130.  pi.  2.  Pafch. 
31  Eliz.  B.R.  in  cafe  of  Windham  v.  Clerc.— — Lc.  187.  pi.  263,  S.  C.  and  S,  P.  by  Gawdy  and 
Clench. 

Ill  caTe  for  malicioufly  profecutin?;  an  indifhnent  againft  the  plaintiff  of  which  he  was  acquit* 
red ;  it  appeared  upon  the  evidence  thai  the  defendant  was  a  jujUce  cf  ^eace^  and  procured  ion$e  wit* 
f  fls  to  appear  aguinfi  the  phintlff'y  and  h:i  <nvn  name  rvai  irdorf-d  upon  /be  i/idiriment  to  ^iv  evidirce* 
The  court  agreed  that  this  docs  not  make  him  a  profecutor;  for  if  a  juflice  of  peace  knnws  any 
that  can  give  evidence  againll  o  le  indidledj  he  ought  to  caufe  him  to  do  it.  Vent.  4*  •  \Iich«  21 
Car.  t.  B.  R.  Girhngton  v.  Pitfield.— a  Keb.  573.  pi.  85.  S.C.  fays  it  was  alleged  tl.at  he  leli.fcd 
bail,  and  that  by  hearfay  he  paid  the  fees  of  the  profeculion;  but  the  refufal  of  bail  not  being 
proved,  nor  any  p»fiiive  avern>ent  of  his  profecution  or  payment  of  fees,  the  plaiatilf  was  non. 
Tutted «  And  per  cur.  (Irict  proof  of  m.ilice  in  this  cafe  of  a  julUce  is  requifite^  and  procuring 
witoefles  is  no  profecution. 

24-  If  one  juror  labours  another  unduely^TSi  afilon  lies  becaufe  it  Ca^e  n^ainfi 
is  in  nature  of  a  confpiracy;  cited  by Doderidge  J.     Palm.  143,  as  V*"^^"' 
34  Eliz.  Jerome  v.  Mafon.  cW/ndify'y 

the  plaintiff 
ef  hierreff  y.    RefoWed  that  the  a^lion  doe*;  not  lie  though  it  he  faid  malitiofe ;  and  judgment  agninft 
the  pl;)iiUiflF.    Comb.  1 16.  Tnn.  i  W.  &  M.  in  B.  R.  Stou  ball  v.  Anfell.— —  Ibid,  the  court  cited 
the  cafe  of  lord  Macclesfifld  v.  Giiosvf.nor  in  the  exchequer  in  action  of  the  cafe,  wher» 
the  defendant  ple.ided  that  he  was  a  juryman,  and  made  his  prefentment  as  a  juryman  on  his  oath, 

and  though  the  declaration  was  malitiofc  yet  the  plea  was  held  good. 3  Mod.  41.  tl)e  earl  of 

Macclesfield's  cafe.    Pafch.  36  Car.  s.  B.  R.  the  S.  C  but  S.  P.  does  not  appear. 

25.  Cafe  in  nature  of  confpiracy  for  a  flander  is  only  for  damages,      f  2 1  1 
and  lies  well  though  the  indi£inunt  is  erroneous^  or,  as  has  been  ad-      ^     ^  ^ 
judged  (as  Yelverton  J.  faid)  if  a  bill  be  offered  and  Ignoramus,  when  an 
found.     Yelv.  46.  Trin.    2  Jac.  B.  R«  indiamenc 

of  rreafon 
•  preferred  and  fgnoreumit found,  the  defendant  maybe  guilty  notwithftandinj  ;  fo  that  a^oa 
oot  he.    Lac.  So.  Ai^g.  cites  Mich,  i  x  Jac.  Falkner's  cafe  [alias,  Lovet  v.  Falkoer.] 

26.  A^OA 


as 
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Telv,  46. 
S.  C.  ad- 
judged  ac* 
•ordingly. 


1$odb.4o6» 
in  pi.  4S6. 
the  like  dif* 
ference 


a6.  AAion  upwi  the  cafe  in  nature  of  confpiracy,  for  that  Ae 
defendant  procured  the  plaintiff  to  be  indiSfed  fir  a  common  har^ 
retory  hefin  J.  S.and  %  D.  ju/lices  of  the  peace^  mc  mm  ad  diverfas 
filoniasy  &r.  audundf  &  termtnafuf  and  (aid  that  he  was  acquitted. 
But  in  the  record  they  are  mentioned  as  juiKces  of  peace  only. 
Refolvtd  bjr  all  the  juftices,  contra  Williams,  that  becaufe  the  juf- 
tices  of  peace  have  authority  to  inquire  and  hear  it  without  any 
commiiSon  of  oyer  and  terminer,  there  vi^as  no  failure  of  the  record^ 
and  the  adion  did  lie.  Cro.  J.  32.  pi.  4.  Trin.  2  Jac.  B.  R»  Barnes 
V.  Conftantine. 

27.  In  cafe  for  confpiring  to  indi^  one  for  a  felony^  Crooke  J. 
took  this  differ enu^  where  a  felony  was  done  revera,  and  where  not\ 
if  it  be  a  mere  falfe  allegation,  and  no  felony  done,  yet  if  fuch 

tak«a.  Arg.  a  matter  is  laid  to  his  charge,  and  he  acquitted,  there  this  adioa 
well  lieth ;  but  otherwife  where  in  hSto  tc  in  veritate,  fuch  z 
felony  was  done,  and  this  laid  to  his  charge,  and  he  acquitted^ 
he  ihall  not  for  this  profecution  have  this  a&ion,  becaufe  this  is 
in  advancement  of  juftice,  and  for  the  finding  out  and  due  punifh- 
ing  of  oflFenders.  2  Bulft.  331,  Hill.  12  Jac.  in  cafe  of  Hercot  v» 
Underbill. 

28.  A.  indi£bd  B.  for  a  robbery  of  him,  but  die  bill  was  fbund 
ignoramus.  B.  brought  an  a£Hon  and  fets  forth  all  die  matter, 
that  A.falfo  &  malitiofe  charged  him  with  felony,  &c.  and  falfo  & 
malitioie  exhibited  a  bill  of  indifiment,  &c.  whereby  he  was  put  to 
great  charge  for  defence  of  his  good  name.     The  defendant  jufii'-^ 

fed^  and  found  againfl  him.  And  adjudged  for  the  plaintiff.  Upon 
error  brought  in  the  exchequer-chamber,  it  was  affigned  that  thi^ 
exhibiting  a  bill  of  indiSfment  is  no  caufe  of  adion.  But  adjudged 
by  all  that  the  adHon  lies ;  for  though  the  exhibiting  a  bill  upon 
true  and  juft  prefuinptions  be  excuTable,  and  no  aiSion  lies,  yet 
when  it  is  alleged  that  he  falfo  &  malitiofe,  without  any  fuch  caufe^ 
had  accufed  him  of  felony,  and  exhibited  this  bill  falfo  &  malitiofe, 
it  is  great  caufe  of  flander  and  grievance,  and  juft  ground  of  adlion; 
the  defendant  having  alfo  made  his  juftification,  and  all  his  caufes 
of jufiipcaiion  found  falfe.  Cro.  J.  490.  pi.  10.  Trin.  16  Jac.  B.  R. 
rains  v.  Porter. 

29.  An  a£lion  upon  the  cafe  will  lie  for  malicioufly  bringing  an 
a£^ion  againfl  one  where  he  had  no  probable  caufe^  and  if  fuch  ac- 
tions were  ufed  to  be  brought  it  would  deter  m&n  from  fuch  mali^ 
c^pus  courfes  as  are  fo  often  put  in  pra£tice.  Per  Roll  Ch.  J.  Styh 
379.  Trin.  1653.  in  cafe  of  Atwood  v.  Monger. 

30.  Cafe  for  caullng  2^  falfe  prefentment  to  be  made  againfl  the 
^hxntiS  before  the  confervators  of  the  river  Thames  ^  after  a  verdi6l 
for  the  plaintift'  it  was  moved  that  the  confervators,  &c.  had  no 
authority  to  take  fuch  prefentment.  ItoU  Ch.  J.  held  it  aU  one 
whether  here  was  any  jurifdiftion  or  not ;.  for  the  plaintiff  is  pre* 
judiced  by  the  vexation,  and  the  confervators  took  upon  them  to 
have  authority  to  take  the  prefentment.     Sty.  378.  Trin.  1653; 

fthcnnan.      Atwood  V.  Monger. 

An  a^ion  upon  tlie  cafe  lies  for  hinging  an  apptal  againft  one  in  C.  B»  though  it  be  etram  mm 
judicc  by  reafon  of  the  vexation  of  the  party.  Per  Roll  Ch.  J.  Sty.  279.  Trin.  1653.— S.C.  cite4 
by  Parker  Cbf  J.  iu  delivtrips  the  opinion  of  chexourt.    10  Mod.  3x9.  Hill.  1 2  Ann.  fi.  R. 

31.  Goods^ 


And  it  )s 
there  cited 
to  have 
been  ad- 
judged 9c- 
cnrdingly. 
Trin.  16. 
Car.  B.  R. 
in  cafe  of 
Damon  ▼. 


Sftiontf     [Cafe.     Confpiracy.]  24. 

31.  Goods  were  imported  by  merchants  denizen^  who  paid  ihi 
cujiwi  as  fuch^  and  afterwiurds  B.  feifed  the  goads  as  the  goods  of 
purchants  aUen^  the  cuftom  being  paid  as  for  the  goods  of  mer* 
chants  denizen  only,  and  then  frofecuted  an  information  in  tht 
fxchequerj  fuggejHng  as  above^  whereby  the  goods  were  condemned 
as  forfeited.  1  hereupon  the  merchants  brought  an  adion  on  the 
cafe  againft  B.  and  it  was  found  that  B.  falfely  and  maltcioufly  ex- 
hibited the  information.  The  queftion  was  whether  the  a£Uon  liea» 
the  goods  being  condemned  as  forfeited  by  the  judgment  of  the  court^ 
which  the  party  might  have  prevented  by  coming  in  before  judg- 
ment upon  proclamation,  and  claiming  property,  as  HaleCh.  Baron 
iaid,  and  that  if  fuch  adion  fhould  be  allowed  the  judgment  would 
be  blown  ofF  by  a  fide-wind,  that  the  mifchieis  are  great  on  both 
fides,  ami  the  cafe  is  of  great  concernment.  The  cafe  was  after- 
wards argued  for  the  defendant  and  exceptions  taken  to  the  plead<» 
ings.  And  in  Hill,  term,  14  &  15  Car.  2.  judgment  was  given 
for  the  defendant  [but  whedier  on  the  point  of  law  or  on  the  plead- 
ings non  conftat.]  Hard.  194,  &c«  200*  Trin.  13  Car.  2^  Vander- 
bergh  v.  Blake. 

32.  If  a  man  be  profecuted  with  all  poffiUe  violence,  and  with  if  there  bo 
apparent  malice  exprefled  in  words  or  otherwife,  yet  if  fuch  pro-  *  /":o^*»^^ 
fecution  were  for  a  juft  caufe,  and  the  party  be  condemned^  fuch  ^ce?s°not 
action  lies  not;  for  the  law  takes  no  notice  of  malice  where  the  roaceriai, 
cauf€  of  profccution  is  notfalfe.    Arg.  Hard.  io6.  in  cafe  of  Van-  ^^^  j5  "^ 

^     V  r%\  \  DC  diredt 

tferbcrg  V.Blake.  ^^^^ 

without 
any  colour  of  caufei  per  ciir.    6  Mod.  25.  Mich.  %  Anns  B.  R.  Anon* 

33.  Cafe,  &c.  for  falfely  and  malicioufly  Inditing  the  plaintiff  Sid.261.pl, 
for  a  refcous ;  it  was  moved  in  arreft  of  judgment  that  this  a£lion  *';  \'^' 
would  not  lie,  becaufe  this  indl(ftment  was  only  for  a  bare  trefpafs ;  agreed  that 
the  court  inclined  that  the  aftion  would  not  lie  j  but  no  judgment,  no  aciion 
Raym.  135.  Trin.  17  Car.  2.  Low  v.  Beardmore.  y."^**'"^"- 

'  •'-'  '  didtmg  one 

of  a  trrfp.  li  or  refcous.  For  if  it  fhould  it  would  be  a  great  difcouragement  to  profeculors ;  but 
Tvrifd^nJ.  thought  that  if  fcienter  &  malitiofe  be  in  the  declaration,  and  the  intent  to  vex  him, 
and  ail  this  proved  upon  the  evidence  as  it  ought,  that  then  the  a6lion  would  lie ;  but  judgment 
was  ftayed  tiU  moved  again.*— -Lev.  169.  S.  C.  and  S.  P.  by  Twifden,  but  it  not  being  fo  laid,  h» 
and  Wicdham  only  in  court,  held  tliJt  the  adlioo  did  not  lie,  and  ftayed  the  judgment. 

34.  CsSc  for  maXicxoM^j  IndiSfing  a  jufiice  of  peace  for  delivering  Vcnt.«j. 
»  vagrant  out  of  cufiody  without  examination^  contrary  to  law  j  ad-  ^  ^'  ^^^ 
judged  an  adtion  will  lie  for  that  the  indidlment  contains  matter  of  dined  that 
imputation  and  flander  as  well  as  crlmcy  and  it  is  not  like  an  in-  ^  aaion 
diament  of  forcible  entry,  &c.  where  the  indidbment  contains  crime  *  j? '  ^?* . 
without  flander.    Raym.  180.  Pafch.  21  Car.  2.  Sir  Andrew  Henly  LibW-asT 
T.  Dr.  Burftai.  s.  c.  ad. 

judged  for 
the  plaintiffi  «z  ICeb.486.  pi.  29.  S.  C*  the  court  inclined  againft  the  action;  fed  adjonia- 
tor.— ..Ibid.  494.  pi.  48.  S.  C  judgment  for  the  plaintiff,  nifii  &c.-i— S.  C.  cited  by  Holt 
Ch.  J.  Ld»  Raym.  Repb  379.  Mich.  10  ^7.  3.  that  the  opinion  of  the  judges  in  the  cale  of  Henly 
▼•  BorilaU  was  that  no  a^ion  will  lie  for  falfely  and  malicioufly  procuring  one  to  be  indided  vf 
•  irtj^ff^  and  faid  he  remembered  they  were  of  fuch  opinion,  and  denied  the  cafe  of  7  H.4.  31* 
But  he  iM  tfaaC  tbough  be  had  great  regard  to  what  the  judges  then  did,  the  court  being  thea 
canpofed  of  very  leanied  mcp*  ye^  that  opinioa  wai  not  judicial,  iiich  matter  not  being  th«o  ia 

35.  la 
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35.  In  cafe,  &c.  in  the  nature  of  a  confpiracy,  for  indl£fing  ihs 

plaintiff^r  barntry^  one  of  the  defendants  only  was  found  guilty.     It 

was  moved  in  arreft  of  judgment,  that  one  cannot  be  guilty  of  sT 

confpiracy  alone ;  but  adjudged  that  this  being  an  z&xon  on  the 

cafe  it  is  well  enough*  Raym.  180*  Paich.  21  Car.  2.  B.  R.  Price 

V.  Crofts. 

Kaym.  176.       36.  A  bill  in  nature  of  a  confpiracy  againft  3,  for  caujing  the 

^'a'  d**'      plaintiff  to  be  arrejied  in  London  on  purpofe  to  vex  and  imprtfon  hinty 

totfcur?**^    Jtntwing  that  he  was  not  able  to  find  batlj  when  in  truth  they  had 

for  the         MB  cai^e  of  a&ion'y  upon  Not  Guilty  pleaded,  only  one,  of  them 

pUinti£^--    ^i^ag  found  guilty.    It  was  moved  in  arreft  of  judgment,  that  the 

Jl^a'.s^C.  pI^ntifF  ought  to  have  ihewed  that  he  was  acquitted,  for  a  bill  of 

Kljudsed   '  confpiracy  will  not  lie  till  acquittal ;  but  becaufe  this  bill  is  in 

nature  of  an  aftion  on  the  cafe,  and  the  confpiracy  alleged  is  by  way 

r  2  C  1     rf  aggravatioTi,  the  ground  of  the  zBXoxk  being  the  caufelefs  troub-' 

fing  the  plaintiff  to  put  in  bail,  and  in  this  cafe  the  a£tion  does  not 

for  the        iai^  though  one  only  was  found  guilty ;  for  the  title  of  the  a&ion 

pUintiiFi      here  is  In  placito  tranigreffionis  (uper  cafum,  and  therefore  all  the 

fUnwVf**^  court  were  of  opinion  for  the  plaintiff.    Vent.  13.  18.  Pafch.  21 

the  a^iion     Car,  2t  Skinner  v.  Gunter. 

was  the  tin*  * 

<hie  arreftinK  the  plainti/f,  and  not  the  coofpirac^ ;  but  Morton  J.  was  of  opinion  that  this  w» 
an  action  of  confpiracy,  and  that  two  being  acquitted,  the  plaintiff  cannot  have  judgment  againft 
the  third.  The  reporter  adds  a  nota,  that  it  feems  to  him  that  the  plaintiff  ought  not  to  have  judg- 
ment, becaufe  it  feems  to  be  a  forinod  a^on  of  confpiracy  by  the  words  in  the  declaration,  viz. 
ftr  €onff>irattonem  inttr  ees  ^a^i/om,  and  the  verdiA  has  falfiiied  tlie  declaratfon  ;  for  by  the  acquittal 
of  air  the  defendants  but  one>  it  is  found  in  elfedt  that  there  was  n«  confpiracy  as  the  plaintiff  has 
•ounted. 

37.  Cafe  for  falfely  indi£);ing  the  phintiff  of  perjury^  infiuearhtg 
in  afuit  between  the  father  and  J,  S.  tried  before  Wylde,  that,  &c. 
Exception  was  taken,  that  it  was  not/hewed  in  whatfuity  whether 
in  debtj  or  an  action  upon  the  cafe^  fsTr.  fed  non  aUocatur ;  for  per 
curiam  were  the  firft  indiftmcnt  ill,  though  no  confpiracy  will  lie, 
yet  an  a&ion  upon  the  cafe  will  lie,  and  judgment  for  the  plaintiff* 
3  Keb.  141.  pi.  10.  Pafch.  25.  Car.  2,  B,  K,  Smithfoii  v.  Simp* 
fon. 

38.  In  adion-on  the  cafe  for  falfely  and  malicioufly  indicting  the 
plaintiff  for  a  deceitful fale  of  hair 'y  it  was  moved  in  arreft,  that  this 
was  only  a  mere  trefpafs,  and  no  matter  indi<^ble ;  fed  non  aUoca- 
tur; for  it  is  a  matter  criminal,  flanderous,  and  fraudulent,  and 
judgment  for  the  plaintiff.  3  Keb.  837.  pi.  75.  B'righam  v.  Bro- 
cas. 

39.  Cafe  lies  for  a  malicious  profecution  of  an  information  in  the 
clerk  of  the  crown's  name  for  ill  words  and  a  battery,  of  which  the 
now  plaintiff  was  acquitted  by  verdid.  2  Show.  295.  pL  292^ 
Pafch.  35  Car.  2.  B.  R.  Moor  v.  Shutter. 

Aseafe  for  40.  An  zQixoti  lies  for  a  malicious  profecution,  though  the  judges 
*uintiffb«-  proceedings  are  erroneous.  2  Show.  145.  pi.  121.  Mich.  32  Car.2« 

Vi%cbur€b-      B.  K. 

warJtn^  and 

having  given  an  accotmt  at  the  end  of  the  year  to  his  faccefibr  and  the  parifhioners^  the  defmilmf 

f^iftiy  and  malici<m/Iy  cited  bim  in  the  fpintuai  coktt  tQ  rtndtr  am  actomgy  aud  that  tbeJHdgft  ^'  ^^  ^f*t^ 

•f  $ht  dtfendantf  fxcoM/nunicattd  Urn  for  not  giving  a»  eccouttt*    It  was  moTCA  in  M'Ttn  of  jiidgin^t« 
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tKat  thtCAOit  was  to  blame,  aad  not  the  clererMlant,  for  the  fentencc  was  given  by  the  courti  Hut 
a(Sj;i<)srdy  that  the  action  lies  againd  the  Uefendant  Raym.  418.  Mich.  32  Car.  z.  Grey  v.  Day* 
^— a  Jo.  r;2.  Gray  v.  Decce  S.C.  fays  nothing  of  the  excommunication,  but  adjudged  for 
the  plaiDti/f ;  for  the  malicious  profecution  is  a  temporal  injury,  which  ought  to  be  recommenced 
in  damages.— -ft  Show.  144.  pi.  I2i,  Grav  v.  Dioht.  S.C.  adjudged  for  the  plaintiff  by  cbs 
whole  court  on  a  folemn  debate,  though  thcydid  not  fhcw  the  caufe  upon  wliich  he  was  pro- 
feruted,  but  only  to  account  generally  ;  and  to  cite  a  churchwarden  to  account  that  has  accounted 
before  is  ackioTrahle,  though  he  goes  no  farther,  and  tbouvh  n-nbin^  mfiud  but  an  excornimtnication^  and 
mo  cjf:af  Kor  any  txprtfi  damuge  lMd\  for  the  court  wiii  confuler  of  the  coofequences  oi  ao  cjuxmo- 
aooic^ion. 

41.  A.  brought  cafe  againft  B-  for  felfely  and  malicioufly  pro- 
curing him  to  be  indi5ledfor  cmfpiring  to  lay  a  baftard  child  U  B.  of 
which  indidfanent,  upon  trialy  A.  was  acquitted  \  after  verdi£t  for  the 
plaindfi^  upon  Not  Guilty  pleaded,  adjudged  that  the  action  well 
iaj',  for  the  confpiracy  was  a  thing  punifhable  at  common  law  by 
iine  and  imprifonment,  &c.  Ld.  Raym.  Rep.  8i«  Pafch.  8  W.  3, 
Pedro  V.  Barret. 

42.  Cafe  ki  nature  of  confpiracy  for  malicioufly  caufmg  him  to 

be  indi£ted  ^f  a  riot  of  which  he  was  acquitted  by  verdiiS^ ;  upon  a  Cauth.  41^ 
motion  in  arreft  of  judgment  the  court  held  that  aSion  lies  for  ?-^*  *"'^ 
malicioufly  caufmg  A.  to  be  indided  whereby  he  is  damnified  I.  Im  ^^^^ 
his  perfon^  as  by  imprifonment,  ^  In  reputation^  as  by  fcandal,  3.  In  —-5  Mod. 
property^  as  by  expence.     But  in  the  laft  cafe  the  indi£hnent  niuft  394- J.  a 
be  found  or  ignoramus  returned,  though  it  needed  not  in  the  2  firfl:,  ^,f  j,  ^^ 
But  if  the  Mi^menf  be  found  by  the  grand  jury,  defendant  (hall  s.  c.  the 
not  be  obliged  to  fhew  a  probable  caufe,  but  the  plaintiff  muft  prove  refoiutioa 
exprefs  malice  and  rancour ;  and  fo  it  muft  be  where  the  indift-  °^^^  ^^ 
ment  contains  fcahdal,  or  the  party  has  been  imprifoned,  though 
Ignoramus  be  returned;  for  innocence  is  not  fufEcient ;  judgment  f  26  1 
affinned.  i  Salk.  13.  pi.  5.  Mich.  10  W.  3.  B.  R.  Savil  v.  Ro-  "^        ^ 

bcrtS.  judgment 

affirmed— i 
12  Mod.  xc%.  S.  C.  jind  uidtrmcnt  affirmed.— -Ld.  Raym.  Rep.  374.  S.C.  and  judsmeot 
aflumed>        S.C.  cited  by  Parker  Ch.  J.  10  Mod.  217. 

43.  There  is  a  great  difference  between  bringing  «n  a£lion  ma- 
licioufly, and  profecuting  an  indi^ment  malicioufly  \  and  that  notion^ 
that  i»o  a£Hon  doth  lie  for  bringing  an  aSiion  malicioufly  is  not  to  be 
taken  largely  and  univerfally,  but  with  feme  rejlri^ions ;  for  if  a 
jnan  brings  an  a^lion,  he  either  claims  a  right,  or  complains  of  an 
injury  ;  and  the  law  always  allows  him  to  take  his  courfe  of  law 
to  obtain  his  right,  or  to  oe  fadsiied  for  his  injury;  and  this  is  al* 
lowed  in  all  courts.  4  Co.  16.  If  a  man  fays  to  another  who  is 
heir  at  law,  and  feifed  of  lands.  You  are  a  baftard,  thefe  words  are 
adion2ble ;  but  if  he  fays.  You  are  a  baftard,  and  I  am  heir  to  the 
eft^e,  the  addition  of  the  latter  words,  though  felfe,  make  them  not 
aftionable,  becaufe  he  claims  a  righx.  The  hiw  hath  provided  that 
no  man  fhould  profecute  without  finding  pledges,  and  that  was  a 
fecurity  againft  troublefome  a&ions ;  then  if  the  plaintiff^s  fuit  be 
vexatious  and  eroundlefs,  he  ihall  be  amerced  pro  falfo  clamore, 
and  chough  die^  amerciaments  be  now  matters  of  form,  and  there- 
fore feveral  aAs  of  parliament  have  given  cofts  to  defendants,  yet 
we  muft  judge  by  the  reafon  of  the  Ia\r«  as  it  ftood  anciently ;  but 
ui  die  &tt  yf  aA  indidbncn^  there  is  no  provifion  or  reniedy  but 

by 
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by  brinring  an  adion ;  but  if  it  appears  the  a£tion  is  broughC 
merely  for  vexation  and  oppreffion,  the  party  erieved  in  fome  cafes 
ihall  have  adion  fur  cafe ;  he  ihall  not  indeed  fay  generally,  that 
he  ialfely  and  malicioufly,  Ivithout  probable  caiife,  did  bring  an 
aiSion)  cic.  but  if  he  (hews  any  fpecial  matter,  whereby  it  ap- 
pears to  the  court  that  it  was  frivolous  and  vexatious,  he  mail  have 
an  a&ion,  as  in  the  cafe  of  Daw  v.  S  waine.  i  Sid.  424.  i  Saund.. 
oaS.  Skinnbr  v.  Gunton.  Per  Holt  Ch.  J.  In  delivering  the 
opinion  of  the  court.  12  Mod  210,  211,  Mich.  10  W.  3.  B.  R. 
Savill  V.  Roberts., 

44^  There  is  no  arguing  from  anions  on  the  cafe  to  a£lions  of 
€9nfpiracv.  Actions  otconlpiracy  are  the  worft  fort  of  anions  in 
the  world  to  be  argued  from,  for  there  is  more  contrariety  and 
repugnancy  of  opinions  in  them  than  in  any  other  ipecies  of  actions 
whatfoever  \  per  Parker  Ch.  J.  in  delivering  the  opinion  of  the 
4Court.  10.  Mod.  218,  219.  HilL  i  a  Annas  B.R.  in  cafe  of  Jones 
¥•  Gwynn* 

45.  Cafe  lies  not  unlefs  the  indtSImnt  be  either  determined  qt 
i£krted\  per  Parker  Ch.  J.  in  delivering  the  judgment  of  the  court. 
Alt  cm^iracy  lies  not  without  acquitta^^nd  the  only  reafon  is,  be«- 
caufe  it  is  2l  formed  aSiiotiy  and  the  form  of  the  writ  in  the  regifter  is 
Soy  whereas  action  on  the  cafe  is  tied  down  to  no  form  at  all,  and 
lies  on  an  indi£bnent  on  which  no  acquittal  can  be  $  as  where  Ig^ 
nfframus  is  found,  or  it  was  coram  nonjudice^  or  the  indidment  was 
inftifficient,  10  Mod.  219.  per  Parker  in  delivering  the  opinioa 
ot  the  court.  Hill.  12  Annse  in  cafe  of  Jones  «v.  Gwynn. 

46.  Nor  as  to  die  bringing  an  a^ion  on  die  cafe  is  it  neceflary 
that  the  party  fhould  have  been  in  danger',  for  it  is  not  the  danger, 
but  itis  the  expence  which  is  the  ground  of  the  damage  ;  for  ^en 
an  indi£bnent  is  returned  Ignoramus,  or  is  coram  non  judice,  the 
party  is  in  no  danger  at  all  s  yet  this  i^on  lies.    Ibid.  220. 


[  27  ]  '  (Q:.c)   [In  Nature  of  a  Conjpiracy  .1    In  what  Cafes 

it  lies.    Where  no  Felony  is  committed.    [And  what 
Jhall  be  good  Caufe  of  Sujpidon.l 

[  I.  TF  a  man  hath  good  caufe  offkfpicion  that  a  felony  is  commit^ 
-*-  tedj  and  that  y,  S,  isguiUy  thereof,  and  diereupon  takes  the 
ordinary  courfe  of  law^  and  caufes  him  to  be  indi^edy  diough  no  fe- 
lony was  in  truth  committed,  yet  no  a£tion  upon  the  cafe  lies 
againft  him,  becaufe  be  did  it  in  profocudon  of  juftice ;  for  other- 
wife  every  one  will  be  deterred  from  profecudng  in  fuch  manner. 
My  Reports,  14  Jac.  B.  R.  Wells  and  Wells.] 

iSf.  S.  C.  ■    ■    (R.  c)  pL  s.  S.C. 

[  2.  jfs  if  die  daughter  ffj*^  S,  complains  to  him  that  y.  Z>.  bath 
ravified  h&r^  upon  which  he  complains  to  ajufiice  of  peace,  and  upon 
his  binding  him  over  indicts  him^  though  no  rape  was  committed, 
^et  BO  tOxga  upon  the  caic  lies  againft  himi  insuinuch  as  be  being 

X  the 


RoU  Rep* 
418.  pi.  4, 
Webb  V. 
Weils.  S. 
C.  ai^sued 
ic  adjoma- 

Bridgm. 
60.  Weal  V. 
Weils.  S.C. 
- — aBulft. 

Cro.  J.  193* 

gl.  r9. 
lich.  t5 
Jac.  S.C. 
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die  fadier  Iiad  good  caufe  <^  fufpicion  upon  the  complaint  of  hi^  ti€er,concFa 
daughter.  My  Rep,  14  Jac-  is  cited,  Hill,  14  Jac  B.  R.  Cox  and  ^^^JLd 
Wirraly  Rot.  886.  adjudged.]  been  al- 

leged chat 
there  had  not  beea  any  DviOiment,  an<I  that  the  clefendant  knew  as  muchy  itiiii^t  peradTentort 

he  othcrwife  ;  but,  as  it  is,  it  was  adjudged  for  the  defendant Yd  v.  105.  Mich.  5  Jac.  S.  C. 

adjudged  accordingly.— Roll  Rep.  439.  Arg.  cites  S.C.  Hill.  4  Jac.  B.R.  adjudged  accordingly. 
.—Built  1 50.  Arg.  cites  S. C.  Hill.  5  Jac  B.  R.  ruled  accoidingly,— -Ibid.  aS6.  Axg.  dies S. C 
accofdingly. 

[3.  If  a  man  taltes  mj  goods^  and  fells  them  to  a  broker  in  London,  Cro.  E. 
and  1  fuppoluie  them  to  be  ftolen,  and  finding  them  in  the  poflef-  irc.'ad^ 
fion  of  the  broker,  demand  of  him  how  he  came  b v  them,  if  he  gives  judged  for 
en  uncertain  anfwer^  which  gives  me  good  caufe  of  fufpicion^  for  which  the  dcferw 
I  cvmblain  of  \k\mto  a  jufticey  andy  upon  his  binding  of  him  over,  /«-  ^^'j^JJ^^ 
di^  iim^  though  the  goods  were  not  ftole,  smd  fo  no  felony  com-  re^alved, 
mitted,  jdt  no  adion  lies  againft  me.     My  Rep.  14  Jac.  cites  44  that  the  dU 
LViz.  B.  R.  Chambere  and  Taylor,  adjudged,]  IhSJ.* 

ration  thac  the  defendant  falfo  k  malltiofe  procured  him  to  be  indi^led,  is  not  traverfable  whea 
the  defendant  alleges  the  fpectal  m^itter  of  .procnring  the  indi^ment,  which  the  plaintiff  has  cen-. 
feffed  by  the  demurrer,  which  if  falfe,  the  plaintiff  might  have  traverfed  it.— S.  C.  cited  as  a4* 
judg^  accordingly.  Arg.  RoU.  Rep.  439.  pl.4<        3  BulA.  z86.  Arg.  cites  S.  C.  accordingly. 

f  4.  If  a  man  cafually  lofts  2  jheep^  and  after  he  finds  J.  S.  driving 
20  ihecp  by  the  highway,  nmrked  with  i2  feveral  marksy  and  upon 
this  fufpeos  him  to  have  ftole  them,  and  that  his  2  Jheeb  were 
armmg  them^  and  procures  the  conjiable  of  the  town  to  arreji  him^  an 
adion  upon  the  cafe  lies  for  J.  S.  againft  him,  if  he  does  mt  aver 
that  his  2  Jheep  werejloUn^  for  if  no  Ifelony  Mras  committed,  the 
arreft  was  ivat  lawful,  or  at  leaft  a  greater  caufe  of  fufpicion  that 
the  2  iheep  were  ftolen  than  the  cajual  lofing  of  them.  Mich,  10 
Car.  B.  R.  between  Ley  and  Webb,  adjudged.]  % 

[  5.  If  A.  impofes  the  crinu  offelonj  upon  B.  where  no  felony  is  r""^^ 
committed,  and  malicioufly  caufes  him  to  be  arrejiedfor  ity  ♦  an  ac-   •F0L114. 
tion  upon  the  cafe  lies  upon  fuch  a  declaration,  without  alleging  any  ^-^V"""**^ 
particular  felony  of  which  he  was  accufed.     Hill.  XI  Jac*  B.  R.  be- 
tween Beft  and  Aier,  adjudged.] 

6.  A  man  may  encourage  another^  who  was  robbed^  to  caufe  thi      f  28  } 
felon  to  he  indifled^  and  accompany  him  to  the  afffes  in  order  to  tro'^ 

fecute  hinty  and  no  adion  on  die  cafe  upon  a  confpiracy  will  lio 
againft  him  9  but  otherwife  if  he  knew  that  he  was  not  robbed. 
&ownl.  9.  Pafch.  12  Jac.  Stone  v.  Bates. 

7.  A.  had  goods  taken  from  him  by  B.  which  taking  he  fuppifeth  tB 
befelonyy  but  it  is  not.  A.  complains  toajuftice  ofpeace^  who  commits 
B»  and  binds  A.  to  profecute.  AcconUngly  A.  preferred  a  bill  at 
the  ieffions,  and  B.  is  acquitted.  The  opinion  of  Button  was, 
that  adion  upon  the  cafe  lies  not  againft  the  proiecutor ;  for  fuch 
adioo  (hall  never  be  maintained  without  apparent  malice  in  the 
proiecutor.  Win.  73.  Pafch.  22  Jac.  C.  B.  Mankletoa  v.  Al- 
kn. 

8.  Cafe,  for  caufing  him  to  be  indUled  offelonyy  as  acceffary  in 
fyfftring  aprifoner  conviSled  to  efiape  \  After  judgment  for  the  plain*  ^ 
of  it  was  amgned  for  error,  that  the  indidment  was  for  a  matter 

vvhich  was  o«ly  treipais,  and  not  felony  \  but  the  court  anfwered, 

that 


^S  3ftioniE(    [Cafe.    Confpiracy-] 

that  though  the  matter  with  which  the  defendant  is  charged  i^ 
Bot  felony,  yet  there  is  a  charge  of  felony  in  the  indidfanent^  and 
the  platntiiF  was  fcandalized  bv  it,  and  therefore  the  adion  lies* 
Sty.  157*  Mich.  1649.  B.  R.  Gardiner  v.  JoIIey. 

(R.  c)   In  what  Cafes  it  lies,  though  a  Pelony  was 
committed.     For  Profecution  upon  Malice. 

^^  (0:^0  [  I.  T^O  a^on  lies  for  procuring  one  to  be  indified  of  felony 
^''iFthc  «-  without  more,  as  without  averment  that  this  was  mak'- 

SOmmtbo'  cioujiy  dorUy  tfr  withont  fhewing  that  he  was  acquitted  thereupon; 
fairtv  proje-  for  it  may  be  that  he  is  euilty,  and  an  indidment  is  the  ordinary 
^r^,  no  ac.  proceeding  of  the  law.    Mich.  5  Jac.  B.  R.  between  ^lyn  and 

tion  lies.        ir-i^-jj-i  ' 

60  if  the       Taylor,  adjudged.  J 

court  hns  a 

jurifUi^ion,  dv>ugh  the  matter  be  fcandalous,  yet  if  there  be  no  malice,  no  a^ion  lies }  ptr  Hole 

Ch.  J.  ia  JeUvering  the  opinion  of  the  court,    zi  Mod.  iii.  SaviU  v.  Roberts. 

KoU  Rep. 

Webb  v^    an< 

Wells, sic.  malice  I  impofe  on  him  the  crime  of  felony,  and  cauTe  him  to  be  ar- 

Zc  S.  P.  refted  and  indiSfedj  upon  which  an  Ignoramus  is  founds  an  aAion 
agreed  per  ^p^^^  ^^^  ^^  jj^  againft  me  for  my  falfe  and  maliciou^^ofecution* 
V^^'     Mj  Rep.  14  Jac.  Wells  and  WeBs,  adjudged.] 

ceptions  -  -* 

taken  to  the  plcadlogSi  adjornatur^«-»3  Bulft.  284.  S. C.«— -Bridgm.  60.  S.  C  .i    See  {Q^c) 

pL  I.  S.  C* 

*  Cro.  J.  [  3.  If  one  man  falfo  (^  malitiofe  procures  another  to  he  arretted 

l^^jP^'  and  indiHed for  felony^  though  he  was  never  acquitted  thereof^  yet  this 

V. Pefcod,  aftion  lies;  for  a  malicious  profecution,  without  an  acauittal^  is 

s'.C.  ad.  fufficient  to  maintain  this  a£Uon,  though  no  writ  of  confpiracy  lies 

judged  and  ^fhout  an  acquittal    Mich.  4  Jac.  B.  R.  between*  Marfliam  and 

cfro^.'"  Pefcodd,  adjudged.  agEIiz.  B.  between  Knight  and  Jerom,  ad* 

cording}/,  judged.  Paich.  II  Jac.  B.  R.  between  Horwo^  and  Corders,  ad- 

■—-^oy  '  judged,  an  Ignoramus  being  found.] 

cod  V.  Marfami  S.  C.  and  the  court  held  it  good,  without  faying  legitimo  roodo  acquietatus* 

f  20  1  r  4*  ^^  ^"^  ^^^  ^  malitiofe  impofes  the  crime  of  felony  upon 

^  another,  upon  which  he  is  committed  to  gaol,  and  indi£ted\  and  aiter 

alfo  falfo  ic  malitiofe  fwears  and  gives  evidence  againft  him  to  the 
petit  jury  J  that  hejiole  a  certain  diing,  and  yet  he  is  acquitted^  anf 
a^on  upon  the  cafe  lies  againft  him  for  this  malicious  profecution. 
Mich.  12  Jac.  B.  between  Philips  and  Shale,  per  curiam.] 

[5.  If  a  man  falfo  &  malitiofe  prefers  an  indi^hnent  of  felony 
againft  J.  S.  to  the  grand  jury^  and  gives  evidence  thereupon  to  the 
grand  jury  upon  oathj  that  the  matter  of  the  hill  was  true^  and  yet 
the  jury  find  an  Ignoramus^  an  a^on  upon  the  cafe  lies  againft  him, 
ibewine  all  this  matter,  how  he  gave  evidence  upon  his  oath,  thfs 
being  blfcly  and  malicioufly  done.    Mich.  9  Car.  in  a  writ  of  error 

in 
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in  camera  fcaccarii,  adjudged,  and  the  iirft  judgment  given  in  B. R. 
affirmed,  between  Bbckman  and  Trunket.  j 

[  6.  In  an  ai^on  upon  the  cafe,  if  the  plaintifF  declares  that 
the  defendant  falfely  and  malicioufly  charged  him  with  the  crime 
Qi  fufpicion  of  felony^  for  the  felonious  Jiealing  of  certain  goods  ^^  and 
thereupon  dta  procure  him  to  be  brought  before  a  jujiice  of  peace^ 
who  did  bind  him  over  to  the  nextaflizes,  \^ere  he  did  alu)  falfely 
and  malicioufly /r^r  a  bill  of  indi£fment  againjl  him  to  the  grand 
jury^  who  found  an  ignoramuSy  and  the  defendant  pleads  to  this  de- 
claration, a^id  juftifies  that  the  plaintiff  did  fteal  the  goods,  and 
thereupon  he  profecuted  him,  and  preferred  the  bill  as  in  the  de- 
claration ;  upon  which  the  plaintiff  replied  De  injuria  fua  propria 
fine  tali  caufa,  and  this  was  found  for  the  plaintiffs  the  aftion  lies  j 
for  the  crime  offufpicion  of  felony  is  intended^  according  to  com- 
mon parlance,  that  he  accufed  him  of  fufpicion  of  felony^  and  he 
explains  this  by  the  words  fur  the  felonious  taking  of  goodsj  and  |».  — ^^i.*^ 
the  *  defendant  has  juftified  this  alfo;  and  if  a  man  might  accufe  •Fo].ii5. 
and  profecute  others  for  fufpicion  of  felony  malicioufly  and  falfely 
without  punifhment,  any  man'  might  be  fcandalized ;  and  the 
maintenance  of  fuch  a£lions  for  malicious  profecutions,  -will  not 
hinder  any  man  firom  profecuting  without  malice.  Mich.  9  Car. 
B.  R.  between  Palke  and  Dunning,  per  curiam,  in  2  adions,  in 
one  of  which  the  defendant  pleaded  Not  Guilty,  and  was  found 
guilty;  and  in  the  other  he  juftified  as  before,  but  no  judgment 
was  given;  but  the  parties  agreed.  Pafch.  10  Car.  B.R.  between 
Shapcott  and  Rowe.*  Intratur  Trin.  9  Car.  Rot.  1312.  in  which 
the  defendant  upon  fuch  a  declaration  juJUfied^  and  fuch  an  iffue  di 
injuria  fua  propria^  and  this  was  moved  in  arreft  ofjudgment,  and 
judgment  was  given  by  all  the  court  for  the  plaintiflfT] 

[  7.  In  an  ^ion  upon  the  cafe,  if  the  plaintiff  declares  that  ^ 

the  defendant  intending,  ex  malitiafua  fropriay  to  take  away  his  ^ 

good  name  and  hmtyfalfo  isf  invidiofe  crimen  feloniae  ei  impofuit,  j 

(and  it  is  not  malitiofe)  but  after  tt  is  alleged  that  he  malicioufly  ' 

caufed  him  to  be  indi^edj  and  upon  this  to  be  tried ;  a?id  then  Tna^  1 

hcjoujly  gave  evidence  againjl  him  to  the  grand  jury  y  andzn,  ignoramus 
was  diereupon /02^n^4  &ough  it  is  that  he  invidiofe  crimen  feloniae 
ci  impofuit,  and  not  malitiofe,  yet  all  the  declaration  being  laid  to^ 
getbery  it  is  well  alleged  that  the  profecution  was  malicious.  Mich. 
14  Car.  B.  R.  between  Moore  and  Rock,  this  bein^  moved  in  ar- 
reft of  Judgment.  But  Hill.  14  Car.  adjudged  a  good  declaration.] 

8.  Cafe,  for  that  the  defendant  intending  to  detract  from  his  ^^  ^o'-  p'* 
name  and  fame,  and  to  put  his  life  in  jeopardy,  malicioufly  caufed  ]^^yJ^^ 
a  bill  ef  indi£bnent  of  felony  to  be  written  before  he  came  into  court j  sc.  ac* 
which  is  not  the  office  of  a  witnefs.     Per  Gawdy  J.  to  which  cordingly,  * 

Wray  agreed,  if  the  defendant  did  it  upon  good  prefumptionSy  he  ought  *"j  mc^j 
to  plead  tbenty  as  that  he  found  him  in  the  houfe,  or  the  like  caufe 
of  fufpicion;  but  no  fuch  thing  is  pleaded  in  this  cafe,  therefore    '  f  ')0  1 
conceived  the  action  did  lie,  otherwife  every  one  will  be  in  danger 
of  his  life  by  fuch  malicious  prances.     Cro.  £.  134.  pi.  12.  Pafch.  was  affirm. 
31  £liz.  B.  R.  Knieht  v.  Germin.  ^ »"  «ri^»^' 

^  .—But  if 

fcc  bad  done  it  by  command ^ftbt  tmrt^it  bad  been  Otherwife*  Adniitted  Arg.  aod  cites  21  £.  3.  n« 
f9  H .  6.  5.— <:ro.  £.  1 34<  accorditigl/  in  S.  C. 

Voi,  II.  D  9.  Cafe, 


3<^  9&tOnt!     [Cafe.     Confpiracy,] 

Hutt.  49.  g.  Cife,  for  indi£fing  the  plaintiff  yjr  ravijbtng  the  defendanft 

Cordcroy,  daughury  and  giving  it  in  evidence  to  the  grand  jury,  who  found 

s.  c.  cited,  it  ignoramus  \  notveithftanding  which  it  was  adjudfged  that  the  ac- 

and  Hot-  tion  lies.     Win.  54.  cites  Hill,  10  Jac.  B.  R.  and  that  it  was  af- 

faw  the  re-  ^^^^^  ^^  *^  cxchequer-chamber.     Whorewood  v.  Corderoy. 

cord,  and  th''t  it  is  well  and  fully  averted  thai  be  did  not  favifh  /i&tf/rnr^.— — -Tenk.  300.  pi.  64.  S.C. 
ad-iidged,  and  alTirmed  in  error;  for  it  is  a  flander  of  record.  Jenkins  ^ys  if  there  was  a  pro- 
bable c.'iufe,  an  nftion  docs  not  lie,  otherwife  the  ordinary  coarfe  of  juftice  would  be  obftrudted. 
•»-*^S.C.  cited  Win.  28.  Arg. 

S.  c.  cited         10,  A  bill  oi  indiSIment  was  brought*  for  y7/tf//«^  of  a  horfe^  but 

name^)f  ^^  ^^^  ^^^  not  found;  and  yet  adjudged  that  an  adion  on  the  cafe 

Dcncy  v.  would  lie  for  it.  Arg.     Win.  29.  cites  14  Jac.  B.  R.  Rot.  236» 

RidgcWin.  Demey  v.  Ridge. 
54* 


(S.  c)     Pleadings. 

J  r  f  !•  f^  A  S  E,  for  caufing  the  plaintiff  to  be  indited  for  a  robbery^ 
indiaing  ^^  and  doth  notjhew  that  he  was  legitimo  modo  acquietatus.    Per 

the  plain-  Chnch  J.  The  plaintiff,  both  in  confpiracy  and  in  cafe,  ought  to 
^^Ix^  ihew  that  legitimo  modo  acquietatus  fuit.  Godb.  76.  pi.  91.  Mich* 
ihwp"wi^  28  &  29  Eliz.  B.  R.  Shotbolt's  Cafe. 

9  tt  faying  , 

tihit  he  was  aejuittedy  or  that  ignoramus  was  foundf  was  held  good  by  Twifdcn  J.  the  jury  havin|r 
found  it  to  be  falfo  &  malitiofe  ;  but  that  it  feems  otherwife  upon  demurrer.  Sid.  15.  pi.  7. 
Mich,  iz  Car.  x.  B.  R.  Wijie  v.  Ware. 

Cafefort«-  2.  Cafe  for  that  he.  procured  the  plaintiff  to  be  indtSfed  before 
dtfhngthe  juflices  of  the  peace  in  'the  county  ofW.  as  a  common  barretor,  and 
'  lAf  r«Kw/  that  afterwards  he  was  acquitted  before  jfnderfon  and  Qench  jufiices 
Jefftons  of  the  of  ajjife  there.  Per  tot.  cur.  The  declaration  is  not  good  ;  tor  he 
jp^rt«  coram  cannot  be  acquitted  before  them  as  juftices  of  aiHfe  but  as  juffices 
fociis  fuis  of  Oyer  and  Terminer.  Cro.  E.  563.  pi.  24.  Pafch.  39  Eliz, 
tuncjufti-    C.  B.  Throgmorton's  Cafe. 

ciariis  fuis, 

&c.  mal  tiofei  &c.  for  breaking  his  houfe  and  dealing  wheat.  It  was  moved  that  tt  did  not  ap« 
pear  that  the  juftices  before  whom,  &c.  were  juftices  of  Oyer  and  Terminer;  but  per  cur.  the 
'  <leclaracion  is  good  ;  for  the  laying  it  to  be  ad  gcneralem  fcffionem  mull  he  intended  to  be  befora 
juftices  as  had  fufficient  authority,  efi)ecially  as  in  this  aAion their  authority  cannot  come  in  qaef* 
tion.    Yelv.  ii6.  Mich.  5  Jac.  B.R.  Arundel  v.  Trcgono. 

In  cafe  the  plaintiif  declared  that  defendant  caufed  him  to  be  indiSed  for  ftealing  a  mare,  and 
lliat  upon  preferring  the  bill  to  the  grand  jury  tliey  found  an  ignoramus ;  and  all  the  proceedings  ar© 
expreffid  to  be  before  the  judges  aS  commiffioners  for  the  gaol  delivery y  and  not  as  commffioners  of  Oyer  emd 
TetmiitfT,  But  per  Roll  Ch.  J.  we  will  intend  it  was  before  them  as  juftices  of  Oyer  and  Terminer, 
\i\\i  it  is  not  material  before  what  authority  he  was  indited  ;  for  the  trouble  the  party  is  put  to 
by  this  indiiSlmcni  is  the  caufe  of  the  action,  and  not  his  trial  upon  it ;  neither  is  it  material  whether 
the  ini'iftment  be  good  or  no,  and  the  words  are  to  be  conftrucd  according  to  common  intendmentf 
\\%.  That^ie  w>s  indited,  though  only  an  ignoramus  was  found,  and  fo  no.indiAment  in  law 
whereon  he  could  be  tried  and  brought  in  danger  of  his 'life.    Sty.  372.  ^7  ^  Trin.  1653.  Anon. 

— <«— See  Sty.  10.  11.  Pafch.  23  Car.  B.  R.  Anon,  feems  to  he  S.  C.  and  the  court  faid 
r  _  "1  that  the  aAion  might  be  as  well  grounded  upon  the  fcandal  which  grew  to  the  part^ 
(.  3      J    indicted  as  upon  the  trouble  which  might  have  befallen  him  by  reafoii  of  preferrioB 

the  bill  againft  him.  *     •  ^ 

Exception  was  taken  that  the  declaration  was  that  the  defendant  indidled  the  pbintifT before  A. 
B.  andC  and  other  pcrfwns  juftices  of  Oyer  and  Terminer,  and  that  it  does  not  appear  that  ihoft 
jutli(»es  vvere  any  of  the  judges  of  the  one  bench  or  the  other  as  the  ftatute  x  £.  3.  cap^  z.  ordains, 
yi%.  That  in  every  commiflion  of  Oyer  and  Terminer  there  muft  be  named  fonie  of  the  juftices 
0f  (he  ^np  bcacU  or  the  oth^r,  or  julU^  erraaCt    But  per  cuTi  U)<  words  (other  juftices  in  tho 

*  county  J 
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Aountv)  lb  ill  he  intended  fome  of  the  jiidices  of  the  bank,  Sec,  and  thereupon  the  plaintiff  had 
judgment.    Sitl.  15.  pi  7.  Mich.  12  Car.  a.  B.  R.  Wine  v.  Ware.  The  reporter  adds^ 

nora,  T"i.i£  the  juflices  feeined  that  admitting  the  commilTioti  to  be  erroneous,  the  pUinciff  might 
nocwirhilanding  have  his  adtion^  bccaiife  it  was  the  malice  and  the  indicting  him  which  was  the 
frri>uml  tiicreot',  but  they  faid  nothing  thereof  pofitively  ;  lUeo  Quaere  ;  for  00  the  other  iiUe  iS 
fcems  that  the  p-^riy  indicted  might  in  fuch  cafe  have  pleaded  to  the  jurifdi(Slioai 

3.  Confpiracy  againjl  2,  who  pleacl^d  Not  guilty,  one  wai  found 
guilty  and  the  other  not  \  per  tot.  cur.  adjudged  that  the  writ  mould 
abate  \  for  it  ought  to  be  againft  tvvo,  aiid  one  cannot  confpire 
alone ;  but  cafe  in  nature  of  a  confpiracy  would  lie  in  fuch  caic» 
Cro.  £.  701.  pi.  18.  Mich.  41  &  42  £liz.  B.  R.  Marih  v. 
Vaughan. 

4.  Plaintiff  declared,  that  the  defendant  falfely  and  malicioufly  at 
A.  charged  him  with  felony^  and  there  caufed  him  to  be  brought 
bifore  7.  S,  a  juflice  of  the  peace^  and  procured  him  to  bind  th« 
plaintiff  to  appear  at  the  gaol  delivery  in  the  county  of  D.  and  there 
exhibited  a  bill  of  indiSlmenty  which  was  found  minime  vera.  The 
defendant  pleaded  that  he  had  divers  Jheep  flolen^  and  miffed  others^ 
Mihich  were  found  in  the  plaintiff^ s  po£ej}ion-i  going  with  12  Jheef 
which  were  Jiolen^  whereupon  he  complained  to  the  faid  J,  S.  who 
examined  bimy  and  finding  him  variant  in  his  examination  bound  him 
to  appear  at  the  next  gaol  delivery^  and  the  defendant  to  give  evidence^ 
whereupon  at  £•  at  the  gaol  delivery,  he  exhibited  his  bill^  which  is 
the  fame  confpiracy.  The  plaintiff  replied,  Defon  tort  demefne.  It 
was  found  for  the  plaintiff,  and  adjudged  for  him ;  for  he  having 
laid  it  to  be  falfely  and  malicioufly,  and  the  jury  having ^ffiii/  it  to 
be  without  fuch  cauje,  it  is  therefore  punifhable.  Cro.  J.  190.  pL 
j6.  Mich.  5  Jac.  fi.  R.  Do^gate  v.  Lawry. 

5.  In  a<ttion  on  the  cafe  tor  indi£ling  the  plaintiff  malitiofe;  it  In  cafe  for 

did  not  appear  what  was  done  upon  the  indihment^  whether  the  plain-  *  "naiiciout 
^'ir         '*       s      »  •       J  -         1    t        r  *        ^    profecunoo 

tiff  was  acquitted  or  arraigned  upon  it  or.noty  and  therefore  per  tot  for  an^. 
cur.  judgment  was  entered  againfl  the  plaintiff;  for  if  nothing  was  ing  him  for 
done  on  the  indi£hnent  the  plaintiff  would  clear  himfelf  too  foon,  *°®^"  ®"^ 
viz.  before  the  fa£l  tried,  which  would  be  inconvenient,    Yclv,  hoWhini  to 
Jl6«  117.  Mich.  5  Jac,  Arundel  v.  Tregono.  fpeciaibai), 

where  not 
one  penny  was  due.  Defendant  demurred  fpf  cially  becaufe  the  declaration  did  notjhtnu  ^bat  be- 
ijmg  0/  iUs  mtUkicats  frofnution.  It  w<>s  admitted  that  this,  objedled  after  a  verdidl  for  the  ^intii^ 
wo\dd  not  be  good.  Refolved  that  the  declaration  was  naught ;  for  as  it  now  ftands  the  firft  fuic 
Riay  either  be  determined,  and  that,  by  what  appears,  cither  for  or  againft  the  plaintiff^  or  it  ma/ 
be  deferted,  •  r  it  may  be  (till  regularly  going  on,  a  verdi^  or  a  plea  in  bar  admitting  and  confe(iing 
th«1&rfta£Uon  falfe  and  hqpelefs  mi^ht  cure  this  defeat ;  bnt  tlie  admitting  this  declaration  good,  as 
it  U,  woald  introduce  inconfUlent  verdicls  in  different  adtions.  Indeed  if  xhs  frft  ofHwt  goes  off  by 
ni!^,  it  may  be  faid  that  in  another  a<flion  for  the  fame  caufe  a  verdiA  m.'iy  be  given  inconfifleuC 
with  the  verdidi  in  the  prcfent  cnufe ;  thor-ph  this  may  be,  yet  the  poffibility  of  fuch  verdiA  io 
a  fxjtm  and  not  exifting  action,  fhall  not  hinder  the  bringing  fuch  z6t\on  as  this ;  per  Parker  Cb. 
J.  in  delivering  the  refolution  of  the  court.  And  judgment  for  the  defendant.  10  Mod.  145.  Hil|. 
z  Ana.  B.R.  and  269.  HilL  12  Ann.  B.  R.  Parker  v.  Langley. 

< 

6.  Confpiracy,  for  that  the  defendant  caufed  the  plaintiff  to  be  •Yetv.iSi, 
Indited  for  a  felony ,  and  in  prifona  detineri  quoufque  before  fuch  (i^cri  jt^fj 
juflices  legitimo  modo  acquietatus  fuit.     It  was  moved  in  arrefl  of  ofanindia. 
judgment,  becaufe  it  is  not  faid  that  he  was  (inde)  acquietatus  *  *"«"«  of 
[9r  de  pramij^l  acquictat'  and  that  it  was  fo  adjudged  in  cafe  of  ^^^7* 
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judged  for  Pricket  V.  Stvle;  and  the  court  at  firft  were  of  the  feme  opinion^ 
tiff;^for'the  ^"^  afterwards  held  it  well  enough;  for  it  cannot  be  intended  of  any 
writ  never  Other  acquittal  than  that  whereof  he  was  indited.  Cro.  J.  230. 
toa»  the        pi.  8*  Mich.  7  Jac.  B.  R.  BeU  v.  Fox  &  Gramble, 

D(Ford(inde,) 

and  the  precedents  are  both  ways.— Cro.  C.  286.  pi.  33.  Mich.  8  Jac.  B.R.  Hitchman  v.  Porter^ 
S.  P.  in  action  on  the  cafe  in  nature  of  confpiracy.  •  Adjornatur.— Cro.  C.  315.  pi.  7.  Triii, 
9  Car.  B.  R.  Porter  v.  Hutchman,  S.  C.  &  S.  P.  and  eked  the  CAle  of  Bell  v.  Gamble,  and  aifct 
Pricket's  cafe.  Sed  adjornatur.— —Ibid.  419*.  pi.  9.  Mich,  xi  Car.  B.R.  the  S.C.  and  rcfohed 
per  tot.  cur.  in  error  of  a  judgment  given  for  the  plaintiff  in  C.  B.  that  the  judgment  was  good, 
and  affirmed  it  accordingly.  Jo.  367.  pi.  9.  S.C.  but  S.  P.  does  not  appear.— S. P.  agreed 
accordingly,  Cro.  J.  131.  pi.  3.  Mich.  4  Jac.  B.  R.  in  cafe  of  Marham  v.  Pcfcod,  and  cited  to  have 
been  fo  adjudged  ^x  Kliz.  B,  R.  in  cafe  of  Knight  v.  Jerome  j  and  Tanfield  faid  be  well  knew 
|his  difference  to  be  fu  agreeo  in  that  cafe.  After  long  debate  and  advifement  in  that  cafe^  it  was 
agreed  per  tot.  cur.  that  (mde)  ought  to  be  in  confpiracy. 

7*  Cafe  for  confpiring  to  indi6l  the  plaintiiF  for  the  fuppofed 
counterfeiting  a  letter,  and  malicioufly  profecuting  him  for  it  at  the 
affizes,  where  he  was  acquitted ;  the  defendant  made  a  fpecia]  jufti* 
iication,  that  a  ftranger  brought  the  letter  to  him,  with  which  he 
cheated  him  of  30 1,  that  there  were  three  perfons  with  the  defen- 
dant when  the  letter  was  delivered  to  him,  who  faid  that  the  plain- 
tiff was  very  like  him,  and  diat  they  believing  him  to  be  the  peribn, 
he  complained  to  a  juilice,  who  upon  examination  found  caufe  of 
fufpicion,  and  bound  him  over  to  the  afTizes,  and  there  he  was  ac« 
quitted.     By  3  juftices  this  juftification  is  not  good,  for  the  profe- 
cution  \vas  upon  fufpicion  of  other  perfons^  when  it  ought  to  be  upon 
his  own  fufpicion,  and  probable  cau(e,  but  no  judgment  was  given 
becaufe  the  court  was  not  full,  and  the  parties  were  upon  agreeing, 
fiulft.  149.  Trin.  9  Jac.  Wale  v.  Hill. 
ftBulft.170.       8.  In  cafe,  for  that  at  the  general  gaol^elivery  at  IV*  before  A* 
a.  C.  and  for  and  B»  juJUcei  of  C,  B.  and  of  the  peace^  nee  non  ad  diver/as  felo^ 
the  fame      „/^^  audtend^   6^  terminant   aJRgnati^   the   defendant  fiufo,  &c, 
Tud^gm^^        caufed  the  plaintiff  to  be  indided  of  treafon^  &c.     But  becaule 
^as  given     the  indi£tment  did  not  Jhevf  that  A,  and  B,  were  jujticis  ad  gaolam 
V^}^^^'  deliberand'  ajpgnati^  the  court  held  the  declaration  not  good,  not- 
T^intif^'-^   withftanding  it  be  (hewn  that  they  were  juftices  of  peace,  and  of 
HoU  Rep.     oyer  and  terminer,  and  though  diey  were  in  truth  juftices  of  affifew 
j09.pi.49.  Cro,  J.  357.  pi.  16.  Mich.  12  Jac,  B,  R.  Lovct  v.  Fawkner. 

€.C.bi|tthe    -      '^   ^^f    *^  r'      '     • 

point  if  the  pleadings  does  not  appear  there..       S.C  cited  Palm.  315.—$.  C.  cited  Lat.  8o« 

3tridgm.6o.  9,  In  cafe,  &c.  for  confpiring  to  indi^  the  plaintiff  of  felony  for 
tha^  Pafch.  fi^^^H  5  f\^^^h  who  was  acquitted ;  the  defendant  pleaded  that  he 
1^  Jac.  wai  pofjejjed  of  ^  fleers^  which  were  flolen  from  him^  and  that  upon 
Judgment  frefi>  purfuit  they  were  found  in  the  poffejjion  of  the  plaintiffs  and 
r^n^the  ***  ^^  defetidant  demanding  the  fight  of  them^  the  plaintiff  Jaidi  he 
-plaintiff  by  ^^^  killed  four^  but  refufed  to  Jhew  the  jkins^  upon  which  he  jufpe£ied 
the  opinion  biin^  and  by  warrant  was  brought  before  a  jufllcc  ofpeace^  and  bound 
tic4  ^hel  '^'^  ^  ^^  feffions,  and  the  defendant  to  profecute  him,  and  there 
c-rSc  all  he  was  indi£led  and  acquitted ;  the  plaintiff  replied^  and  confejfed 
that  was  that  they  were  Jiole  and  brought  to  market  at  B.  where  he^  being 
^T^  *^T  t  *"'^^^^J  bought  and  tolled  them,  and  afterwards  was  indifted  for 
■w^^cgal"  ftealing  them,  and  acquitted,  abfque  hoc  that  he  refufed  to  /hew  th$ 
%is.  tbey     Jkinf  to  the  difendant^    I'he  court  fcemed  of  opinion  that  this  was 
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ft  good  travcrft,  but  would  advifc ;  but  the  fame  was  never  moved  J»srccd  that 

apin,  and  faid  ta  be  compromifed.     3  Bulft.  284,  HiU.  .14  Jac.  [jJf.Kvf 

WeaJc  V.  Wells.  aaton  for 

the  charg- 
ing him  with  fc!ony,  and  for  all  thni  was  done  before  the  warrant.    But  Hau5;htoh  J.  dil"ag:reed, 
and  conceived  that  judgment  (himld  be  given  for  the  plaintiff,  becaufe  the  plea  of  the  defendarfC 
was  no  juftificacion  for  what  was  done  before  the  warrant;  but  at  length  judgment  was  given  for 
the  defendaoc— -Roll  Rep.  438.  pi.  4.  S.C.  adjornatur. 

10.  Cafe  for  that  the  defendant  caufed  him  to  be  indl^fed  at,  &c.      f  'J  7  1 
for  ptrjury^  upon  the  ftatute  of  5  Eliz.  cap.  17.  and  that  he  was 

arraigned  for  the  fame,  &c.  on  thfc  i8th  of  September,  in  the  year, 
2cc.  and  that  he  was  debito  modo  acquietatus  on  the  faid  indi(5lment 
remaining  in  the  court,  &c.  And  it  was  objedled  that  the  plain- 
tiff ought  to  have  alleged  that  he  was  legittmo  modo  acquietatus  j 
but  Mountague  and  Doderidge  argued  ftrongly  that  the  aftion  lies, 
and  faid  that  cafe  differs  much  from  confptracy,  and  that  the  in- 
didhnent  is  not  the  caufe  of  the  a6lton,  but  the  fcandalous  words 
which  may  occaiion  the  lofs  of  his  reputation,  and  the  damage 
received  by  him  is  caufe  fufficient,  though  the  jury  had  found  ig» 
noramus,  out  that  confpiracy  is  a  ^x\&  a6lion  in  which  he  ought 
to  be  debito  modo  acquietatus  by  verdidl.  And  this  was  the  opi* 
nion  of  the  court  at  this  time.  Palm,  44.  Mich.  17  Jac.  B.R* 
Taylor's  cafe. 

11.  Cafe  for  malicioufly  preferring  an  indi£fment  againftthenow 
plaintifF  for  felony .^  and  inciting  y,  o.  to  give  evidence  that  it  was 
true,  by  which  the  plaintifF  was  bound  to  anfwer  it  the  next  affifes, 
and  there  he  was  acquitted.  It  was  argued  that  though  it  was  not 
Ihewed  in  the  declaration  that  the  bill  was  found;  yet  Hobart  Ch.  J. 
held  it  was  a  great  fcandal  to  give  this  matter  in  evidence  to  a  jury< 
for  which  the  adion  lay.  m)  judgment  was  then  given ;  but  the 
reporter  (ays  he  heard  the  judgment  was  afterwards  given  for  the 
plaintiff;  but  fays  qusre  better  of  that.  Win.  28.  54.  Mich.  20 
Jac.  C.  B.  Wright  v.  Black. 

12.  A£tion  on  the  cafe  in  nature  of  a  confpirajcy  is  not  hound  ta 
any  precife  form  as  a  writ  of  confpiracy  is^  but  is  to  ht  formed  as  the 
matter  requires^  and  therefore  lies,  though  one  only  does  it ;  and 
though  no  acquittal,  but  an  endeavour  falfo  &  malitiofe  to  indidt 
one  by  which  he  is  grieved  by  iniprifonment,  or  otherwife,  though 
there  was  an  ignoramus  upon  it ;  per  cur.  Jo.  94.  Hill,  i  Car^ 
B.  R.  in  cafe  of  Smith  v.  Cnmfliavv. 

13.  Cafe  for  that  the  defer,  dant  ex  malitia  (but  did  not  fay  falfo) 
impofedflony  on  the  plaintiff*  s  wife^  and  before  a  jujlice  of  peace  falfo 
l^  mahtiofe  charged  her  with  floiiy.  It  was  moved  in  arreft  of 
judgment,  that  it  was  not  faul  that  he  falfo  impofed  upon  her  the 
crime  of  felony.  Sed  non  allocatur;  for  having  faid  that  the  de- 
fendant ex  malitia  impofed  on  her  the  crime  of  felony,  that  implies 
he  did  it  falfo.  Cro.  C.  271.  pi.  6.  Mich.  8  Car.  Manning  v. 
Fitzherbert. 

14.  Cafe  in  the  nature  of  a  confpiracy,  for  that  the  defendant 
fclfo  &  malitiofe  caufed  fuch  an  indiStment  of  perjury  to  be  written^ 
^^taiaing  banc  faliam  nuterismi}  &c.  reciting  it  verbatim,  and  ex- 
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hibited  it  to  the  grand  jury,  ahd  procured  it  to  be  found,  and  that 
aflirwardsi  S,  one  of  the  jujflices  of  the  peace  of  Aftddlefex^  delivered 
It  with  his  own  hands  to  the  jujUces  of  gaol-delivery ^^  t^c,  whefeby 
he  was  brought  to  the  bar^  and  arraigned^  and  acquitted.  After 
judgment  for  the  plaintiff  in  C.  B.  it  was  affigned  for  error,  that 
the  declaration  was  not  good,  becaufe  it  is  only  by  way  of  recital  of 
the  indidhnent;  fed  non  allocatur,  for  it  is  fcribi  fecit  talem  falfam 
materiamy  which  is  a  direct  affirmative.  2aly,  Becaufe  he  doth  not 
Ihew  that  he  was  in  the  gaol,  and  then  the  juftices  of  gaol-delivery 
cannot  meddle  with  him;  fed  non  allocatur;  for  du£la  ad  barram 
fub  cujlodia  Jhews  him  to  be  in  the  gaoL  Cro.  C.  553.  pi.  8.  Paich.^ 
15  Car.  B.  R.  Bagnal  v.  Knight. 

15.  In  cafe  for  preferring  a  bill  of  indi£bnent  of  felony  againft 

him ;  it  was  moved  in  arreft  that  falfo  was  not  in  the  declaration^ 

nor  was  it  faid  that  the  indiftment  was  delivered  to  the  grand  jury 

but  to  the  court.     But  it  being  faid  to  be  malitiofe^  Roll  Ch.  J.  faid 

it  cannot  be  malitiofe  unlefs  it -be  alfo  falfo,  befides  VJ?^  is  exprejfed 

in  the  beginning  of  the  record^  and  it  is  not  neceflary  to  repeat  it 

throughout  the  record ;  for  the  words  fubfequent  are  coupled  to 

the  precedent ;  and  a  bill  of  indldlment  is  to  be  delivered  to  the 

court,  and  the  grand  jury  receives  it  from  thence.     Sty.  374.  Trin. 

1653.  Kitchinmaii's  cafe. 

r  i^j^  1  16.  In  cafe  for  that  the  defendant  crimen  feloniae  ei  impofuit, 

the  defendant  as  to  the  impofition  of  felony,  otherwife  than  by  fpeak- 

Sid.  95.  pi.  ing  of  fcandalous  words,  pleaded  not  guilty;  and  as  to  fpeaking  the 

ai.s.c.and  ^ords  that  it  was  not  infra  duos  annos.     Per  Twifden  J.  if  the 

Keb.  3S9.     'words  arc  a<^ionable  at  firft  then  the  damages  after  do  not  give 

pi.  90.  s.c.  Caufc  of  aftion,  and  the  firft  pica  is  a  full  bar  and  the  other  fruit- 

and  S.P.      jcfg^     ^j^j  Qf  ^^^  opinion  was  the  whole  court,  and  fa  judgment 

for  the  defendant  nifi,  &c.     Raym.  61.  Mich.  14  Car.  2.  B.  R. 

Saunders  v.  Edwards. 

1 7.  In  a£tion  upon  the  cafe,  quod  falfo  &  malitiofe  crimen  feloni^t 
ei  impofuit  l^  quandam  billam  indiBamenti  fcribi  fecit  continens  hanc 
falfam  materiam  fequentcm^  viz.  &c.  Wild  excepted  in  arreft  of 
judgment,  in  that  the. malitiofe  is  not  added  to  the  latter  part  of  the 
preferment  of  the  indi£lme;it.  Sed  non  allocatur ;  but  malitiofi 
being  in  the  beginnings  goeth  to  the  whole  fequel^  although  one  part 
.  do  not  depend  on  tl:^  other,  as  here  it  doth.  Judgment  for  die 
plaintiff,  nifi.  i  Keb.  697.  pi.  20.  Pafch.  16  Car.  2.  B.  R.  At- 
kins V.  Down. 

,  18.  In  cafe  for  falfely  indicting,  it  was  moved  in  arreft,  ift.  That 
the  plaintiff  declares  quod  juratorcs  dixerunt  quod  ignorabant^ 
(injlead  of  ignoramus)  &c.  The  whole  court  (abfente  Wild)  held 
this  a  good  declaration ;  and  It  was  agreed  by  the  prothonotarics 
to  be  the  common  form  cither  to  fay  Quod  ignorabant,  or  fuerunt 
ignorantes.  2dly,  That  the  exhibiting  this  indiftment  is  in  courfe 
of  juftice,  and  it  would  be  great  difcouragement  to.  the  execu- 
tion of  juftice  on  malefa(Slors,  if  aftion  Inould  lie  upon  every 
Ignoramus  returned,  and  that  falfo  &  malitiofe  are  words  of' 
form.  Judgment  was  arretted,  2  Jo,  20,  Cafes  in  C.  B,  Paulin 
V.  Shaw. 

19-  la 
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'19.  In  cafe  the  plaintiff  declared  that  the  defendant  maUtloJe  Sid.  95.  in 
trhnen  feloni^  ei  tmpojuit^  and  did  not  mention  any  felony  in  parti-  fhe^endli 
euJar^  and  yet  held  to  be  well  enough*     Vent.  264.  Mich.    26  the  cafe, 
Car.  2.  B.  R,  Anon.  '  ^^ys  it  has 

»   •  been  ad- 

Jadged  that  fuch  decbu^lon  is  good ;  but  tbat  the  plaintifF  ought  to  prove  the  fpecial  matter. 
But  the  reporter  fays  Qnacrc,  becaufe  it  fecras  it  would  be  mifchievcu';  j  for  that  the  defendant  oa 
inch  declaiation  could  not  know  how  to  defend  liimfelf^  fince  he  is  not  particularly  charged. 

20.  Cafc^  for  a  felfe  and  malicious  profecution  of  a  fuit  in  an  in^  I"  ^^f  <Jc- 
ftrior  court  J  and  feith  only  abfque  cauja  jujla ;  and  held  naught,  ap^^^j^^ft^the 

becaufe  it  might  be  with  a  probable  caufe,  and  if  there  were  a  defendant 

probable  caufe  for  the  fuit,  then  it  could  not  be  malicious,  and  this  fo»"  maiici- 

zStxon  will  not  lie ;  abfque  aliqua  caufa  will  do,  or  fme  caifa  jujia  ^^^^l^^^ 

vel  prohabtli  \  but  afque  caufa  jufta  is  not  good  for  the  reafon  afore-  muft  be  al- 

£iid;  and  judgment  for  defendant,     2  Show.  154.  pi.  139.  Hill.  %^tobe 

32  &  33  dr.  2.  B.  R.  Box  V.  Taylor.  t^J^;; 

per  Holt  Ch.  J.     6  Mod.  170.  Pafch.  3  AiioXi  B.R.  Mnriell  v,  Tracy  &  al'. 

In  the  cafe  of  an  intlidfnat  the  laying  it  faljo  &"  malltiofe,  without  ahj'jue  probuLlH  cavjaj  is  enough, 
Bta  in  a^ltftn  for  a  malicious  profecution,  thofe  words  muil  he  in.  Refolved.  10  Mod.  148.  Hill, 
II  Ann.  B.  R.  Jones  v.  Gwtnu,  cites  Cro.  J.  193.490.    2  Mod.  51.  Jo.  93.  94. 

The  words  akffn  ratioftahiJi  ^  proi>abili  caufj,  are  not  always  neceflTary  to  be  ufcd  ;  and  no 
totbority  has  been  cited  to  prove  them  necelHiry,  though  many  have  been  cited,  in  which  they 
^re  wanting;  and  the  v/ord  malltiofe  intpUa  it  to  be  abfque  rarionabili  ic  probabili  caufa,  and  a' 
great  deal  more ;  per  Parker  Cb.  j!  in  delivering  the  judgment  of  the  court.  10  Mod.  a  I4«  215. 
JoaeST*  Gwynn. 

21.  Cafe,  for  that  the  defendant  tali  die  &  loco  falfo  (ff  malitiofe 
it  crinun  felonia  in^ofuit*  It  was  moved  that  it  was  too  general 
and  uncertain;  and  per  cur.  no  other  a£l  is  neceffary  to  be  alleged. 
But  vet  words  importing  a  charge  of  felony  will  not  be  proof  of 
it ;  there  muft  be  proof  ofjome  a&.  Judgment  for  the  plaintiiF. 
Show.  282.  Mich.  3  W.  &  M.  Haynes  v.  Rogers. 

22.  Cafe  for   malicious  holding  to  fpecial  bail  without   caufe*      [  25^ 
The  fum  for  which  he  was  arretted  fhould  be  (hewn.     It  was  ob- 

jeiEtea,  that  this  matter  could  not  be  fpecially  (hewn,  becaufe  the  'w  ^j  ^J' 
tt;rit  remains  in  the  hands  of  the  ojpcer.     It  was  anfwered,  that  ands.p.ac- 
thc  plaintiff  might  have  moved  the  court  that  the  fherifF  might  cordingly 
have  returned  me  writ,  and  then  all  would  appear;  befides  the  ^y^o'^Ch* 
warrant  under  the  hand  of  the  fherifF  to  the  bailiff  vfouXd  be  good  thiTadiion 
evidence.     12  Mod.  273.  Hill.  11  W.  3.  Robins  v.  Robins.  is  a  tender 

%  a6lion,  and 

Kef  not  till  the  original  a6^ion  is  determined.— —Ld.  Rnym.  Rep.  503.  S*  C.  and  S.  P*  accordingly 
per  cur.    But  judgment  was  ordered  to  £by,  on  account  of  the  new  manner  of  pleadings  &c. 

23.  In  a£tion  on  the  cafe  for  a  malicious  profecution,  the  plain-  The  plain- 
tfff  muft  Jbew  what  became  of  the  former  aifion.     10  Mod.  145.  j^f^^^^"^^^ 
Hill.  II  Ann.  B.R.  adiornatur.    Ibid.  209.  Hill.  12  Ann.  B.R.  upo^n  the 
S.  C.  adjudged  for  the  defendant,  Parker  v.  Langley.  cafe  agninfl 

the  defen- 
dant>  for  malicionfly  profecutinjr  bim  iti  the  fticriff  of  London's  COUit,  tvitlioui  any  trut  or  prokibU  cauft 
mi/ing  luithin  tbi  fiirifdi*iion  of  the  fume  court  i  but  did  not  J^xw  ivLtt  was  become  of  t kit  a^H'Jtt.  The 
defendant  dcfnurrcd  generally,  and  judf^mcnt  was  given  mr  the  defendant ;  and  the  couit  faid  that 
it  bad  been  refolved,  upon  great  confideration  in  the  cife  of  Parker  v.  Lang  lev,  that  it  is 
neceflary  for  the  plaintiff,  in  an  a^ion  for  a  malicious  profecution,  to  fct  forth  what  is  become  of 
that  profecution,  and  diiallowed  the  entry  in  ^*  Lutw.  68^  69.  M^.  Rep.  Mich.  4'Ceo.  B.  R.  j^lack* 
grave  v.Odcn. 
•  Tbe  safe  of  Phtclurd  t.  Papilljon^  Pafch.  36  Car.  a. 

D  4  24.  But 
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t4  But  a  verdi<9^  or  a  plea  in  bar,  admitting  and  confefEng  the 
firil  a£iion  to  be  fiaJfe  and  hopelefs,  may  cure  this  defe£i  in  a  de-* 
claration.     lo  Mod.  210.  per  Parker  Ch.  J.  in  cafe  of  Parker  v. 

Langlqr,  cites  Raym.  418.  2  Keb.  456.  753.  3Keb.78i. 5» 

if  the  nrft  a&ion  goes  ofF  by  nonjuit^  though  it  may  be  faid  that  in 
another  adion  for  the  fame  caufe,  a  verdi^  may  be  given  incon- 
flftent  with  die  verdidl  given  in  the  prefent  cafe ;  yet  the  poffthility 
of  fuch  a  verdi^f  in  a  future^  and  not  exi fling  aSfion^  fhall  not  hin* 
der  bringing  fuch  aftion  as  this;  per  Parker  Ch.  J.  10  Mod.  210, 
in  cafe  of  rarker  v.  Langley,  cites  Afhton,  40.  Brownl.  Rediv.  61. 
Robinfon  £nt9i. 

(T.  c)     Pleadings,  &c.  in  Anions  on  the  Cafe  in 
general.     Nonfeafance,  Misfeafance,  &c. 

X.  'TpRESPASS  upon  the  cafe,  that  the  defendant  held  2  houfes 
^  and  20  acres  of  land,  &c.  in  B.  by  reafon  of  which  he  and 
all  ter-tenants  thereof  have  ufed,  time  out  of  mind,  to  repair  and 
amend  all  rivers  and  banks^  and  he  has  not  done  it,  by  which  JO 
acres  of  the  plaintiff  are  furroundedy  ib  that  he  loft  the  profits  pf 
it  for  5  years,  to  the  damage  of  30 1.  and  the  writ  was  -contra 
pacan^  and  therefore  abated.  Br.  A6lion  fur  le  Cafe,  pi.  20.  cites 
45  E.  3. 17. 

2.  IVefpafs  upon  the  cafe,  inafmuch  as  the  defendant  holds  cer- 
tain land  in  R.  by  which  he  ought  to  cleanfe  and  repair  the  ditches 
and  banks,  and  did  not  Jl)ew  where  he  ought  to  cleanfe  the  ditches 
land  banks,  nor  in  what  vill,  and  therefore  the  writ  ilL  Br.  A6lioa 
fur  le  Cafe,  pi.  2i.  cites  46  £.  3.  8. 

3.  If  the  plaintiff  recovers,  [in  trefpafs  on  the  cafe  for  not  re- 
pairing a  W2JI,  by  which  die  laud  of  the  plaintiff  is  furroundedj 
the  defendant  Jball  be  dijlrained  to  repair ;  per  Thirne.     Quod  non 

r  ^g  1      negatur.     But  Brooke  fays  mirum  in  this  aSlion\  but  that  it  feenxs 
^     ■'      to  be  law  in  affife  of  nufance.     Br.  Adlion  fur  le  Cafe,  pi.  32.  cites 
7  H.  4.  8. 

4.  Trefpafs,  inafmuch  as  the  defendant  and  thofe  whofe  eflate 
he  has  in  3  acres  of  land  in  B.*  ufed  to  repair  certain  banks  of  the 
fea^  and  for  not  repairing^  the  Jea  has  furrounded  his  land\  and 
the  defendant  demanded  the  view  of  the  land^  by  which  he  Jhall  he 
hound  to  repair  \  &  non  allocatur,  by  which  the  defendant  faid  that 
he  himfelf  has  nothing  in  this  land^  by  which  he  Jhall  be  charged  txy 
repair,  &c.  unlefs  in  jure  uxoris^  who  is  not  named  \  judgment  of 
the  writ,  by  which  it  was  awarded  that  the  plaintiff  fhould  take 
nothing  by  nis  writ.  Quod  nota.  Br.  Aftion  fur  le  Cafe,  pL  36. 
cites  7  H.  4.  31.  # 

5.  In  cafe  of  laches  of  nonfeafance^  or  non-repairing,  &c.  by 
which  the  land  is  furrounded,  there  the  writ  (hall  not  be  vi  ik 
armis*     Br.  Aflion  fur  le  Cafe,  pi.  46.  cites  12  H.  4.  3. 

S.  P.  Br.  6.  Trefpafs  upon  the  cafe  was  brought  againft  the  mafter  of  St, 

Preicrip'     Mark  iii  Briftol,  that  the  faid  mafter,  by  reafon  of  bis  tenure,  $ught 

tion,  pi.  i6«  '  '    '  ^ 

t9 
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tn  chanfe  a  ditch ;  and  he  and  all  other  tenants  aforefaid  having  the  jites  %% 
ik\A  ditch,  ought  and  ufed  to  -cleanfe  and  repair,  and  ufed  to  do  it  bo'thboolu^ 
time  out  of  mind,  the  faid  majler  had  not  cleanfed  the  ditch ^  by  which  arc  mif- 
the  iuater^  which  ought  to  have  its  courfe  there^was  turned  out  of  its  ^^^\  . 
direR  courfe^  and  hasfurrounded  20  acres  oflandfown^  Skrene,  We  *j^  h.  4.*  f  • 
and  our  predeceflbrs  have  been  feifed  of  the  tenure,  &c.  time  out  pi.  13. 
of  mind,  by  which  the  writ  Jhould  he^  that  we  and  our  predecejjhrs 
have  cleanfed  the  ditch ^  by  reafon  of  fuch  tenurcy  time  out  of  mtnd\ 
judgment  of  the  writ,  and  becaufe  it  was  not  in  fuch  form,  or  that 
another  and  bis  predecejfors  or  ancejiors^  time  out  of  mind,  whofe  eflatg 
the  defendant  has ;  therefore  the  writ  was  abated  by  award.    Quod 
nota.    Br.  Aftion  fur  le  Cafe,  pi.  47.  cites  12  H.  4,  *  7. 

7.  Adion  upon  the  cafe  lies  as  well  for  non-feafance  of  a  thing, 
as  for  mff^afance.  Br.  A£tion  fur  le  Cafe,  pl«  71*  cites  21  H*  7. 
30. 

8.  Trefpals  upon  the  cafe  by  the  bi(hop  of  Sarum,  and  counted 
that  king  U.  2.  granted  to  y.  his  predecejfor  view  of  frankpledge j 
^ffifiy  and  ajfay^  £c.  and  feveral  other  things  in  all  bis  lands  and 
feesy  and  counted  further,  that  J,  the  predecejfor  was  feifed  ofth§ 
vUlofNevf  Sarumy  and  that  this  plaintiff'  is  alfo  feifedy  andtiizt 
the  defendant  dijiurhed  him  to  colleh  fines  and  amerciaments  there^ 
and  becaufe  it  is  an  adion  upon  the  cafe,  and  that  the  certainty 
ought  to  he  comtrifed  in  the  writy  and  not  only  in  the  count,  and  he 
has  not  exprejfedin  the  writ  that  the  faid  y.  to  whom  the  grant  was 
made  was  feifed  of  S.  whercy  Vc.  at  the  tifne  of  the  grant  made, 
therefore  ill  s  per  cur.  Br.  Action  fur  le  Cafe,  pi.  74.  cites  38 
H.  6.  o. 

9.  Fory  per  Prifot,  the  writ  in  a£tion  upon  the  cafe  Jhall  he  as 
certain  as  the  county  and  Jhall  have  all  that  the  count  has  except  the 
year  and  the  dayy  and  quantity  or  certainty  of  the  landy  but  the  writ 
ihall  iay  that  die  place  where,  &c.  was  parcel  at  the  time  of  the 
grant,  and  ib  was  the  opinion  of  the  court.    Ibid. 

10.  Adion  upon  the  cafe,  where  the  plaintiff  delivered  goods  i$ 
the  defendanty  and  the  defendant  for  10  j.  promifed  to  keep  themfafely^ 
and  aid  noty  ad  daomum,  &c.  Non  habuit  ex  deliberaf  is  a  good  plea; 
per  Fitzherbert  and  Shelly  J.  Br.  A6iion  fur  le  Cafe,  pL  103, 
cites  26  H.  8.  • 

11.  And  in  zdoion  upon  the  cafe  that  the  goods  ef  the  plaintiff 
came  to  the  bands  of  the  defendanty  and  he  wajled  theniy  the  defendant 
faid  that  they  did  not  come  to  his  handsy  and  a  good  plea,  zvAgave  in 

evidence  that  they  were  the  proper  goods  of  the  plaintiff^.    Ibid,  cites^ 
Pa(ch.34H«8. 

12.  Cafe,  for  that  H»  being  feifed  of  an  houfe  in  L.  let  a  cellar  Cro.K.zf  ;• 
to  the  plaintiff^  and  a  warehouje  over  it  to  the  defendanty  who  laid  P*^  3-  ^  J- 
jo  great  a  burthen  in  the  warehoufey  that  by  the  weight  thereof  the  ^Jg,  s!c. 
JUor  broke  and  feU  into  the  cellar y  and  beat  to  pieces  3  buts  of  wine  \ 

d&e  defendant  pleaded,  that  the  faid  floor  had  fuftained  as  great  a      F  '^y  1 
wetffht,  and  that  for  want  of  repairing  by  thofe  to  whom  the  ware- 
botile  did  belong  it  was  fo  ruinous  that  the  pofl  of  the  cellar  broke,  the  princi* 
&C.  Adjudged  upon  demurrer,  for  the  plaintiff,  and  affirmed  in  the.  ^f  t^^^^. 
Exchequer  chamber,  for  the  plaintiff  had  exprefsly  alleged,  that  {he  murrcr 

floor 
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wasi  thtt  fl^r  hr$ki  by  the  weighty  which  Jhould  have  been  confejjei  and  avoided^ 
loa^ng  was  ^  traverpd  \  and  the  defendant  pleading  that  it  bore  as  great  a 
laid  to  he  weight,  IS  only  argumentative.  Poph.  46.  Pafch.  36  Eliz.  Ed* 
roalitivfe,     wards  V.  Hallender. 

Jcc*  and 

Gent  and  Clerk  held  ftrongly,  that  the  plea  was  not  good  for  want  of  a  traverfe,  becaufe  he  i^* 
charged  with  a  male-feafance  ;  but  Man  wood  Ch.  B.  e  contra  ftrongly ;  for  the  defendant 
confelTed  that  it  fell,  and  fliewed  bow.  But  Gent  ami  Clerk  fatd,  that  here  being  an  ill  aft  ex- 
prefsly  fuppofcd*  ought  txprefsly  to  be  traverfed,  and  they  faid,  that  fo  was  the  opinion  of  ttic 
other  judges  with  whom  they  had  conferred,  and  therefore,  againft  the  opinion  ofManwood,  gavo 
Judgment  for  the  defendant.— 2  Le.  93.  pi.  11 6.  S.  C«  adjudged  accordingly,  and  afterwards  af- 
firmed in  the  Exchequer  chamber. 

S.C.  cited         I  J,  In  cafe  for  hindering  an  officer  to  exercife  his  office  and  take 

j6^',  I^d^'  *"  /^'»  *^  ^^^  ^^  ^  ^  f"'''"^»  *^  ^°"^^  refolved  the  writ  and 
ibid.  171.  count  good,  and  took  a  diverfity  between  non-fea(ance  and  mif- 
cited  by  feafance ;  that  for  non-feafance  or  negligence  it  never  (hall  be  (aid 
j!°and*faid  ^*  ^  annis,  it  being  Oppofituniin  objefto  5  But  when  there  are 
to  be  good  ^'  cau/es  of  an  a£Uon  on  the  cafe,  the  one  caufa  caufansj  and  the 
law. — — -  other  caida  cat^atay  the  caufa  caufans  may  be  alleged  Vi  &  armis. 
Arc  Raf  m  ^^***^^  "^**  ^*  ^^^  ^^^  immediate  caufe  or  point  of  the  action,  but 
72^.  c.  cauia  caufata,  as  12  H.  4.  3.  a.  the  putting  the  dung  into  the  river 
cited  Palm,  was  caufa  caulkns,  and  therefore  may  be  Vi  &  armis,  but  the 
nLd  ^'d^  caufa  caufata,  viz*  the  point  of  the  adtion  on  the  cafe,  was  the 
and  jone?J.  drowning  of  the  jpIaintifTs  land  -,  for  in  the  principal  cafe,  the  hin- 
faid,  that  driofi;  the  exercile  of  the  office  is  caufa  caufans  by  which  he  loft 
*™®  A-^  *^  ^*  ^^^»  which  lofing  the  fees  is  caufa  caufata,  and  the  point  of 
by^whiST     the  aftion.    9  Rep,  50.  b.  Trin.  8  Jac,  the  Earl  of  Shrewfbury*s 

tlie  nufance  cale* 

is  done  be  a 

trefpais  to  the  owner,  it  (hall  be  Vi  ft  armis.— S.C.  cited  2  Roll.  Rep.  24S.-.-.S.C.  cited  Oro. 

C.  325.  in  pi.  7.  Arg.— S.  C.  cited  Cro.  C.  577,  378.-2  Brownl.  337.  fame  diverfity  by 

Coke  Cb.  J.  Pafch.  8  Jac.  iift  the  £arl  of  Rutland's  cafe,  which  feems  to  be  S.  C.  as  the  principad 

mSc  of  9  Rep.  50. 

14.  Cafe,  for  that  he  had  a'meadow,  &c«  and  that  the  defendanf 
Vi  (2f  armii  ereSled  a  hanky  per  quod  the  water  overflowed  and 
dmvmd  his  nuadow.  Upon  a  demurrer  it  was  obje^ed,  that  he 
fliould  not  have  declared  Vi  &  armis  in  an  a£tion  on  the  cafe  \  be* 
fides,  he  could  not  cvcSt  a  bank  vi  &  armis  on  his  own  land ;  fed 
per  cur.  the  Vi  fcf  armis  goes  to  the  ere^fing  the  hanky  which  was 
only  an  inducement  to  the  a£lion,  and  the  overflowing  was  the  point 
of  the  aHiony  which  is  not  alleged  vi  &  armis.  It  was  adjudged 
good.    2  Rdl  Rep.  248.  Mich.  20  Jac.  B.  R.  Whiting  v.  Been* 

way. 

15.  A  difference  was  taken  by  Jones  J.  that  where  the  a£f  is 
'^            a  trejpaji  and  a  nufanccy  there  it  nmy  be  laid  to  be  vi  (sT  armis^ 

but  if  it  be  a  nufance  only  and  not  a  trejpafsy  it  is  otherwife ;  ^x  if 
I  have  a  way  over  another  man's  land,  if  a  ftranger  digs  in  the  land 
ib  as  I  cannot  have  die  way,  now  becaufe  it  is  a  trefpafs  to  the  owner 
of  the  foil,  in  my  a£tion  on  the  cafe  againft  a  ftranger  I  may  have 
Vi  &  armis,  but  if  the  owner  ftops  the  way,  there  Vi  &  armit 
ihall  not  be  in  my  action  on  the  cafe.    Poph.  170.  Pafch.  2  Car. 

B.R. 
x6.  In  cife  for  keeping  a  dog  that  bit  his  fow;,  &c.  the  mttal  rf 
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the  htU  Wtfj*  i«  placlto  tranfgrejfionh^  and  the  declarailm  was  i«  *  See  Tit. 

flacsto  tranfgrejjionis  ftiper  cajum^  but  upon  exception  taken  it  wks  JyI^^^x 

held  good.     Cro,  C.  254.  pi.  5.    Pafch.  8  Car.  B.  R.  Boulton  v.  [6J  15,^^4 

Banks.  ^i^<5  notes 

there. 

17.  The  record  was  ^erttur  in  placlto  tranfgrtjjionis  pro  eo  quod  s.  c.  cited 
vi  »  armis  cepit  &  cbajeavit  his  cattle  into  the  clofe  of  J.  S.     It  ^°^-/^^ 
was  moved  in  arreft,  that  the  bill  recites  it  to  be  placitum  tranf-     *  - 
grelBonis,  and  the  declaration  is  vi  &  armis,  and  therefore  (hould      L  3^  J 
have  concluded  contra  pacem ;  but  it  was  anfwered,  that  this  is  an  theend^aod 
a£llon  on  the  cafe,  it  not  being  brought  merely  for  the  takine  or  f^^*?  *^^**® 
chafing  of  his  cattle,  but  for  an  efpeclal  wrong,  viz,  for  chafing  mto  nersd^aril 
another's  (oil,  fo  that  they  were  trefpafibrs  there,  and  he  forced  to  ther  faying 
compound  for  the  damage ;  And  the  vi  &  armis  does  not  prove  it  v*  3c  armi% 
to  be  an  a&ton  of  trefpafs ;  for  they  may  be  in  an  a£Uon  on  the  cafum^fro- 
cafe;  and  the  recital  of  the  bill  being  in  placito  tranfgreffionis  ciaiiy/the 
does  not  necefiarily  make  it  trefpafs  only,  but  may  fervc  for  treipais  plaintiff . 
on  the  cafe ;  and  per  tot,  cur.  adjudged  for  the  plaintiff!     Cra  C.  JJ*^,^tS«.'' 
313.  pL  7.  Mich.  9  Car.  B.  R.  Tyffin  v,  Wingfield; 

18.  In  trefpats  on  the  cafe  for  falfe  imprifonment^  it  was  moved 
in  arreft,  that  the  declaration  wanted  vi  ^  armis ^  this  not  being 
a  mere  a6Uon  on  the  cafe,  but  is  in  its  nature  an  a6)ion  of  trefpafs* 
Roll  Ch.  J. .  alked  what  they  laid  to  the  cafe  Quare  fregit  fuum 
mlU-dam,  which  had  been  adjudged  good  without  vi  &  armis  as 
well  as  with  it.  And  faid,  that  with  vi  &  armis  it  is  trefpafs,  and 
without  it  it  is  an  a£lion  on  the  cafe,  and  that  it  is  a  plain  adioa 
on  the  cafe,  for  in  ^e  record  it  is  with  an  et  quod  cum  j  and  Ba* 
con  J.  feems  to  agree.  Sty.  1 30,  Mich.  24  Car.  Sir  A.  A.  Cooper 
V.  St.  John. 

19.  In  action  on  the  cafe  for  indi(%ng  the  fdaintilF;  if  the  in* 
diiiment  was  found  by  the  grand  jury^  the  defendant  jhall  not  ht 
obliged  to  Jbew  a  probable  caufe^  but  it  (hall  lie  on  the  plaintiiPs  fide 

to  prove  an  exprefs  rancour  and  malice;  per  cur,     i  Salk.  15.  * 

pi.  5«  Mich,  10  W.  3.  B.  R.  Savil  v.  Roberts^ 

(U.  c)     Where  feveral  Matters  may  be  joined  ia 

one  A6lion. 

I.    j4SSISE  was  brought  of  two  feveral  efiovers  in  two  places f  S.P.  ac* 
•^  and  well.  Br,  Joinder  in  Aftion,  pi.  49.  cites  7  Aff.  i8.       ^^^^J^f^ 

is  at  the  common  law,  and  the  other  by  lUcuce.    Br«  Plaint,  pi.  29.  cites  11  ASL  13. 

2.  So  of  one  and  the  fame  affife  of  land  and  cawfey.  Br,  Joinder 
in  Adion,  pi.  49.  cites  7  AiT.  18, 

3.  So  of  one  and  the  fame  aiTife  of  two  feveral  rents  j  and  one  and  Br,  Plaitsty 
the  (ame  plaint  fliall  fervej  quod  nota,     Br.  Joinder  in  Aftionj  pi-as-c^t* 
pL  49.  kites  7  Aff.  18.  WvHul^ 

rent-fcrviccs,  and  tlie  like  of  two  rents  in  groft. 
fir.  Jmoderln  Action,  pi.  iiS.  cites  14.  E.  3.  that  a  man  may  have  one  and  the  fame  aflSfe  of 
ftrtfal  rcats^  but  cbat  there  fliall  be  feveral  plaiiu^^  and  not  one  and  the  fame  plaint  of  botb* 

4,  A  man 
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4*  A  man  (hall  n»t  have  in  one  writ  EjeSiment  of  ward  and  ^loi 
Uadafua  afud  B,  nuper  crefcerC  rmjfuity  ^c.  £t  blada  &  alia  bona, 
&c.  cepit,  &c.  For  proclamation  lies  in  the  one,  and  not  in  the 
other.  The].  Dig.  io6.  lib.  lo.  cap.  15.  S.  i.  cites  Pafch.  11 
£.  3.  471.  Contra  Trin.  29  £.  3.  48.  in  oyer  and  terminer,  and 
29Afl:3S. 

5.  If  land  of  gavel'iind  defcend  to  twofons^  and  they  enUr,  and 
are  diffeifedj  the  one  dies  without  ijfue^  and  the.  dijfeifor  dies  f^ifidy 
and  his  fon  enters  and  dies  feifed^  and  his  heir  enters ;  and  the  V^w, 
whofurvivedy  brings  writ  of  entry  fur  dijfeijin  againft  the  heir  of 
the  fon  of  the  diffe'for^  he  {hall  have  feveral  writs,  the  one  of  his 

r  ^Q  1  own  moiety,  and  the  other  of  the  moiety  of  which  the  right  is  de* 
fcended  to  him  by  his  brother ;  and  othcrwife  the  writ  (hall  abate. 
Nota.    Br.  Joinder  in  Aftion,  pi.  37.  cites  24  E.  3.  13. 

6.  A  man  ihall  have  one  writ  upon  the  ftatute  of  labourers 
againft  the  majler  for  the  retainer^  and  againft  the  Jervant  for  his 
departure  out  of  his  fervice.  Thel.  Dig.  106.  lib.  10.  cap.  15. 
5.  2.  cites  Hill.  29  E.  3.  7.  and  Mich.  28  E.  3.  97. 

7.  Where  one  is  outlawed  at  the  fuit  of  divers  perfons  in  feveral 
adions,  he  t>ught  to  fue  feveral  fcire  facias' s.  Thel.  Dig.  io6, 
lib.  10.  cap.  15.  S.  4.  cites  Pafch.  29  £.  3.  J^J* 

.  8.  One  fcire  facias  lies  upon  the  recognizance^  for  the  good 
behaviour  entered  into  by  the  principal  and  his  furety ;  for  though 
they  are  bound  feverally,  yet  it  is  but  as  one  recognizance.  2  Roll 
Rep.  200.  by  Mountague  Ch.  J.  Mich.  18  Jac.  B.R.  cites  29 

^-  3-  33-       . 

But  ibid.  9*  One  writ  of  attachment  upon  a  prohibition  was  maintained  by 

107.  s.  20.  feveral  pone  per  vadios*Sj  the  one  againft  the  official  for  holding  the 
iQ*H.6.  C4.  P^^^^  ^^'  ^^^  ^^'  fl/A^r  againjl  the  party ^  becaufe  he  had  fued  con-r 
vrhere  trary  [to  the  prohibition]  &c.  Thel.  Dig.  106.  lib.  10.  cap.  15. 
Newton      S.  5.  cites  Hill.  33  £.  3.  Brief  912. 

iloubt  if  fuch  writ  was  good. 

10.  Falfe  imprifonment^  for  that  he  took  him  at  S*  in  the  county 
of  E,  and  carried  him  to  O.  in  the  county  of  S,  and  there  detained 
him  till  he  had  made  fine  of  10  L  and  the  a£):ion  was  brought  in  the 
one  coimty,  but  it  did  not  appear  in  which.  Chelr.  iaid  he  ought 
to  have  two  a£tions  in  this  cafe ;  but  the  defendant  was  awarded 
to  anfwer.    Quod  nota.     Br.  Lieu,  pi.  23.  cites  38  £.  3.  34. 

11.  Writ  of  trefpafs  was  quare  parcum  fuumfregit^  aivd  after- 
wards quare  arbor es  fuas  fuccidit  &  afportavity  &c,  and  adjudged 
good,  notwithftanding  the  2  quare* s,  Thel.  Dig.  107.  lib.  lo, 
cap.  15.  S.  23.  cites  Trin.  38  E.  3.  19. 

Several^/'-  12.  It  was  agreed  that  a  man  may  have  as  many  trefpaffes  in  one 
fejfttai  com-  ^^^  the  fdnu  Writ  as  he  will^  and  if  vi  &  armis  be  at  the  com- 
^y  be        mencement,  it  ihall  refer  to  all  the  matters  enfuing.    Br.  Treipafg, 

joined  in       pi.  HZ.  cites  38  £.  3.    15.  16. 

one  wriCy 

but  n«t  where  common  law  gives  one,  and  ftatute  law  gives  another^    Jenk.  24.  pi.  45. 

As  an  adUon  of  trtfj^afs  hy  n^atutt^  and  an  a^oa  of  dtunue  at  common  /.lit;,  cannot  be  joined.  3  K* 
6'  53.  XX  Aflife,  pi.  13.  But  mair)/  trejp^tjfis  at  i«mtmn  law  may  lie  joined  in  one  wri(>  and  many 
d$finmsjwa/le,9(,c*  Jenk.  aii.  pi. 46/ 

13.  But 
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13.  iiit  it  feems  Aat  trefpafs  vi  &f  armis  and  frefpafs  upon  the  '^'Iffi 
tafe  iball  not  be  joined  in  out  and  the  fame  writ,  tor  they  are  of  ^f^iM^up^ 
diveiie  natures*     Br.  Trefpafs,  pi.  112.  cites  38  £.  3.  15.  16.        thecajs 

may  be  in 
one  and  the  fame  writ.    Br.  Double  Plea,  pi.  108.  cites  F.  N.  B.  in  writ  of  trefpafs. 

A  ^<Ker£tI  m^i^nof  trejpafk  and  afpeciai  aJiion  on  the  cafe  may  be  joined  in  one  a6tion  ;  as  tfefpafil 
n  ill  Ii3  for  cntring  the  houfe  of  the  plaintiff  and  breaking  his  chefts  and  carrying  away  his  goo^s* 
a  id  for  beating  bis  fervant,  per  quod  fervitium  amifit.  A(;reed.  All.  9.  Pafch.  23  Car.  B.  R» 
Vincent  v.  Furfy.— Sty.  43.  S.  C.  where  S.  P.  was  moved  but  notrefolved. 

Trefpafs  t/i  &  armsfv  erdrin^  bis  chfe  and  hui/'mg  dcnun  bis  booths  fin  a  fair)  and  for  bindcring  him 
t<i  crc/i  HCM  bootbij  by  reafon  whereof  the  plaintiff  4o(l  the  profits  of  piccage  and  ftallage.  It  was 
moved  in  arreft  that  the  hindering  the  building  new  booths  founds  wiiolly  in  cafe,  and  therefore 
is  incompatible  with  the  firft  part  of  the  declaration  which  is  vi  &  armis,  the  judgment  in  the 
iirft  cafe  being  a  capiacur,  but  the  laft  is  only  a  mifericordia.  Sed  non  allocatur  ;  for  tb^  bindering, 
fe*i.  is  Liid  only  im  conje^ufnce  of  tbfjirft  trefpafs^  Csfu  and  of  tbe  jciim  tfft^  as  a  per  <juod  In  a  declar^tloOy 
which  is  often  ufed  in  a6^ions  of  trtfpafs  vi  k  armis,  to  let  in  the  confequential  d^images,  &c  aAd 
one  plea  goes  to  the  whole ;  for  if  the  defendant  had  pleaded  a  licence  from  the  plaintiff  to  enter 
the  clofe,that  would  have  been  a  good  juftification  of  the  trefpafs.  And  judgment  for  the  plain- 
i\^,  Carth.  113.  Pafch.  2  VV.  &  M.  in  B.  R.  Drake  v.  Cooper.— S.  C  cited  Ld.  Raym.  Rep, 
273.  in  cafe  of  Courtney  v.  Collet. 

TrefpafSy  for  breaking  bis  clofcy  tiMding  down  tbefrrnfiy  and  laying  nets  ontbtfoily  and  for  r  ^  T 
tarryinv  anujiy  of  bis  fijh  ;  nee  non  eo  quod  the  d.Jendant  vi  CSf  armis  did  break  down  certain  [^  4  J 
«w*ir<iy  xabereby  tbe  luutcr  overAvwedtbe  pifcary  of  the  plaintiff  adjoining)  pC}-  quod  tbe  fjh 
ej.up  dout  mj tbe  pifcary,  and  the  plaintiff  zn^  his  fervants  were  bindired  (rom  f/hing  tberc.  Verdi6l 
pro  quer.  And  moved  in  arrefl  of  judgment,  tiiat  here  trefpafs  and  cafe  werejoined  together,  which 
could  nocbe;  but  it  was  urged  on  the  other  fide  that  it  was  all  trefpafs,  and  that  the  per  quod  wot 
only  im  aggravation  of  damagee,  and  this  term  the  court  was  of  opinion  that  it  was  all  trefpafs ;  and 
judgment  was  pro  quer*  12  Mod.  164*  Hill.  9  W.  3.  Courtney  v.  Collet*  Carth.  436.  S.  C* 
adjudged  accordingly.-— ~Ld.  Raym.  Rep.  272.  S.  C.  The  court  thought  this  a  plain  trefpafs ; 
for  tbe  caufmg  a  fapei'iluit^  of  water  to  overflow  the  plaintiff's  fifhery  is  a  plain  trefpafs^  and  the 
per  q\iod  the  fi(h  efcapedy  is  but  in  aggravation  of  damages.    Sed  adjomatur. 

A£tiopS  can  never  be  joined  that  bave  different  judgments^  as  trefpafs  and  trefpafs  on  tbe  cafe  are  two 
diflinA  things  of  differect  natures ;  and  though  if  vi  8c  armis  is  put  in,  in  trefpafs  on  the  cafe  for 
roaJe-fcafance,  it  will  not  vitiate,  yet  tbe  judgments  in  trefpafs  and  cafe  are  diffeient ;  for  in  tref* 
pafs  the  judgment  always  is  quod  capiatur ;  but  in  trefpafs  on  the  cafe,  though  vi  Sc  armis  be  in« 
ferted,  yet  the  judgment  is  quod  fit  in  mifericordia ;  per  cur.  Ld.  Raym.  Rep.  275.  Mich.  9  W. 
J.  in  c2Lfe  of  Courtney  v.  Collet. 

14.  ASion  upon  the  Jlatute  of  Marlebridge^  that  the  defendant  Br.lffueB 
Aiftrained  in  the  highjlreet^  and  detained  them  till  plaintiff  made  ^^^"^^^^ 
fine^  where  tbe  one  of  them  is  by  the  common  law  and  the  other  by  s.  C.— 
thejiatute^  and  yet  good  becaufe  the  one  is  purfuant  upon  tbe  otheVy  Br.  Tref- 
Br.  Joinder,  pi.  42.  cites  39  E.  3.  20.  J^^*;  P^^ 

S.  C.— S.  p.  For  a  roan  may  have  feveral  trefpaffet  in  one  and  the  fame  writ.  Br.  Double  Plea^ 
{H..X44..  cites  S.  C.— Thell  Dig.  106.  lib.  10.  cap.  15.  S.  10.  cites  39  £.  3.  25.  that  it  is  noc 
double,  notwithitanding  the  one  is  prohibited  by  the  ftatute,  and  tbe  other  by  the  common  law* 

15.  A  nian  (hall  have  one  writ  of  debt  where  parcel  of  the  debt  Heath's 

is  due  by  obligation^  and  parcel  by  contrail.     Thel.  Dig.  106.  lib.  s^c'^'suid* 
10.  cap.  15.  S.  9.  cites  Pafch.  41  E,  3.  Damages  75.  i  H.^^. 

accord* 
ingly,  becaufe  there  debt  is  the  only  caufe  of  afUon, 

16.  Scire  facias  to  execute  2.  fine  levied  of  one  manor  and  %  parts  Tbeol-Dig* 
of  another  manor  to  one  for  life^  the  reverfion  in  tail  to  R,  D.  if  one  ^^:^^^^* 
part^  and  of  another  part  to  A.  for  lifcy  the  reverfion  in  fee  to  K,  and  u.  cites 
the  heir  of  R.  brought  fcire  facias  to  execute  the  tail.     Judgment  Pafch.  43 
of  the  writ,  becaufe  he  demanded  divers  ejlatesy  therefore  he  ought  f'J*  "•- 
to  have  feveral  writs ;  &  non  allocatur,  becaufe  it  was  by  one  s.  p1 

^  the  fame  fine  \  <juod  nota»    Br*  Scire  Facias,  pi.  2^.  cites  43 

xjr.  In 
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17.  In  \mt  of  audita  quarela  was  comprifed,  diat  he  had  per^ 

fomtid  all  the  covenants  of  the  defeafance^  and  alfo  badreleafed  aU 

a£lions,  &c.  yet  the  writ  fliall  not  abate ;  for  he  may  hold  him- 

felf  to  one.    Thel.  Dig.  io6.  libr  10.  cap.  15.  S.  13.  cites  Mich, 

44  E.  3.  36. 

Heath's  18.  But  a  man  fhall  have  detinue  of  charters  and  of  chattels  in  one 

sfp^iw-      ^^^  Thel.  Dig.  io6.  lib.  lo.  cap.  15.  S.  j6.  cites  Mich.  44  E.  3. 

ciufe  there    4I.  Brief  583. 

one  thins 

b  the  ground  of  the  adtion. 

Br.  Joinder  jg.  Detinue  of  a  chejl  and  a  certain  fum  of  moneys  and  certaim 
**!  ^'dte«  ^^^^^^^h  2Uid  (hewed  fpecially  the  contents  of  them,  and  what  land 
S.  c.  they  concerned,  and  both  in  one  and  the  fame  writ,  where  the 

one  demands  proce(s  by  capias,  and  of  the  cheft  and  money,  and  of 
the  charters,  fpecial  lies  only  in  diftrefs,  and  not  capias  or  exi- 
gent, and  yet  good.    Br.  Detinue  de  Biens,  pi.  14.  cites  44  £•  3. 

Br.  Joinder  ao.  A  man  (hall  not  make  tide  in  one  writ  of  the  fcijin  or  djring 
inaaion,     ^r  ^^g  anccflors.    Thel.  Dig.  106,  lib.  10.  cap.  14.  S.  11.  cites 

pi.  17.  cites   tS/-i_ot:^  ®  r-r- 

S.C.  ac      Pafch.  48  t.  3.  14. 

cordingly. 

■       Nor  upon  dijffffit  done  to  two  ancfflors,    TheL  Dif.  io6.  lib.  to.  cap.  14.  S.  ir.  crtes  Pafch. 

31  H.6.  15. 

[•«  If  t'Vf)  enparrenen  me  dijfrfeelf  and  the  me  hat  ijfue  and  dies,  and  the  other  dies  toitbomt 

4>I   J     iff*^^*  tl^  >^ue  (hall  not  have  one  and  the  fame  wiit  of  entry  of  the  whole  againlt  tht 
dilfeifor  but  feveral  writs.    Br.  Joinder  in  A^ion,  pi.  loi.  cites  31  H.  6.  8. 

Heath's  21.  One  writ  upon  the  cafe  was  maintained  for  diflurhance  to  hold 

k^S^C.  ^  ''^^^^  ^^^  difturbing  of  his  tenants  and  fervants  from  (;olle£fing  titheSy 
andfaysi  for  menaces  made  that  the  people  durji  not  come  to  the  chatel  of  the 
that  in  plaintiff  to  pay  their  devotions  and  offerings^  and  -for  taking  of  his 
theUke  na.  fi^^^^  ^^  chatties.  Thel.  Dig.  107.  lib.  10.  cap,  ts*  S.  15, 
tureonede-  cites  Hill.  19  R.  2.  A£tion  fuT  le  Cafe,  52. 

daration 

may  contain  divers  fevtral  torts  as  tbefe  are  in  the  principal  cafe. 

Thel.  pig.  ^2.  A  man  may  luve  debt  and  detinue  in  one  and  the  lame  writ 
107.  lib.      ^  feveral  tracipes^  for  they  are  of  one  and  the  lame  nature.     Br. 

10.  cap.   15.       //       ,  .     '  A    Q.'  1  '  -^  T¥ 

S.  16,  s.  i».  Joinder  m  Achon,  pi.  97,  cites  3  H.  4.  13. 

cites  Pafch. 

5  £.  3. 181.  and  1 1  H.  6.  60.  and  fays,  th»t  by  the  new  Nat.  Brev.  152.  it  lies.  [But  I  do  not  ob- 
serve it  there^]  Bat  ibid.  S.  6.  fays  the  opinion  of  Hill.  33  £.  3.  Brief  913.  iS|  that  a  man  fliall 
fiot  have  one  writ  of  dtbt  and  detinue  ofcbattie  upon  baiimtnty  &c.  and  cites  3  H.  4.  13.  and  32  E.  3. 

Brief  288.        S.  P.  accordingly,  L.  P.  R.  16.  cites  Raft.  Ent.  150.  pi.  13.  174.  pi.  15. 5  Mod. 

91.  Trm.  7  W.  3.  B.  R.  the  cbutt  faid  if  feemed  ftrange  that  debt  and  detinue  ihould  be  joiiiedy 
^caufe  thofe  actions  have  different  judgments. 

23.  Contra  of  a£lion  of  feveral  natures,  as  debt  and  trefpafs^  debt 
and  accountyScc.    Br.  Joinder  in  Adion,  pi.  07.  cites  3H.4.  13. 

24.  Debt  upon  an  obligation  of  20  L  and  demanded  the  fame  fum 
and  certain  chatties  by  one  and  the  fame  pracipe ;  Tirwit  faid  the 
writ  Ihall  abate,  becaufe  all  is  demanded  in  one  and  the  lame  prae- 
cipe ;  but  it  was  agreed^  in  the  time  of  H.  8.  that  a  man  may  nave 
dibt  and  dttinuc  by  one  and  the  fame  writ,  by  feveral  praecipes  j  for 

the 
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tke  (me  JbaS  be  debet^  and  the  other  detlnet.    Br.  Several  Prsclpe^ 
pi.  5,  cites  3  H.  4-  13. 

25.  In  a  replivin  the  plaintiff  counted  of  4  oxen  taken  at  divers  ♦Thgiuj- 
days  and  places^  and  that  the  deliverance  was  made  of  2,  &c.  and  io6.  lib.  lo. 
that  he  yet  detains  the  other  2,  ad  damnum  40  f,  and  did  not  fever  cap.15.  tj, 
the  damage^ TLTxd  yet  good;  and  fo  fee  a  replevin  of*  feveral  takings,  ^^^  '°g 
and  feveral  days  and  places,  and  one  entire  damages,  fir;  Reple-  %^e,^,^ 
vin,  pi.  13.  cites  7  H.  4. 11. 

26.  Trefpnfs  hs  executors  of  breaking  tejlator^s  clofe^  and  carrying 
away  a  certain  jum  of  money ^  and  admitted  that  it  lies  for  the  fum 
of  money,  but  not  for  the  breaking  of  the  clofe,  and  fo  it  lies 
in  part,  and  in  part  not.  Br.  Joinder  in  A£tion,  pi.  26.  cites  11 
H.  4.  3. 

27.  Audita  querela  containing  2  matters,  the  one  performanct 
of  conditioKSy  and  the  other  of  deceiij  for  delivering  of  the  JlatutCf 
contrary  to  his  promifcj  and  the  writ  was  againft  a  ft  ranger  to  the 
ftatute,  and  held  good  ;  per  opinionem.  Thel.  Dig.  106.  lib.  10* 
cap.  15.  f.  14.  cites  Hill.  12  H.  4.  15. 

28.  If  a  pnecipe  quod  reddat  be  brought  of  landy  parcel  in  guild'*  ^"*  »n  P«*- 
ablcy  and  parcel  in  franchifcy  the  writ  fhall  abate.     Br.  Privilege,  f^ji^^"^ 

pL  12.  cites  14  H.  4.  21.  inguildable 

,    and  land  in 
fraachife  the  writ  (hall  oot  abate>  but  the  common  law  iball  have  jurifdlAion.    Br.  FriyUegey 

pLi2.  cites  14  H.  4.  21. 

• 

29.  In  praecipe  qliod  reddat  of  2  acres-^  whereof  one  is  ancient 
demejne^  the  writ  fhall  abate  as  to  liiat,  and  ftand  as  to  the  other, 
Br.  Privilege,  pi.  12.  cites  1411.4,21.  perHuls. 

30.  A  man  brought  fcire  facias  to  have  execution  out  of  a  fine 
as  heir  to  2  parceners.  Thel.  Dig.  24.  lib.  2.  cap.  i.  f.  38.  cites 
Micb.  9  H.  5.  12. 

31.  One  writ  of  trefpafs  comprehended  refcous^  entry j  and  chafing     f  ±2  1 
in  a  warren^  and  affault  of  his  fervants.     Thel.  Dig.  1 07.  lib.  10. 

cap.  15.  f.  17.  cites  Trin.  3  H.  6.  53.  Farcofraa^ 

'^     •  '  J  jj  andr«/fl>M 

maf  be  joined,  adjudt^ed  per  tot.  cur.  though  at  firft  they  inclined  otherwife.     a  Lutw.  1259^ 
1260.  Trio.  7  W.  3.  Alwayes  v.  Broom.— Ld.  Raym. Rep. 83.  S.  C.  adjudged  accordingly* 

32.  In  relcous  the  plaintifF  counted  that  y.  held  of  him  certain  Br.  Joinder 
land  in  D,  by  certain  fervicesy  and  other  certain  land  there  by  other  !J.  ^  cit<» 
fervicesy  and  for  the  rent  and  fervices  arrear  he  dijirainedy  and  the  s.C.  accord* 
defendant  made  refcous,  and  oroke  his  warren,  and  beat  his  fer-  ingiyj  P«** 
vants,  and  the  defendant  demanded  judgment  of  the  writ,  becaufe  c^fc^Jjie^ 
he  Joined  the  refcous  of  feveral  tenures  in  one  and  the  fame  writ,  refcous  i^ 
and  yet  well;  per  tot.  cur.  Quod  nota.     Br.  Refcous,  pi.  i.  cites  intiro. 
3H.  6.  52. 

33.  One  writ  upon  the  cafe  contained,  that  the  plaintiff  for 
a  certain  fum  had  retained  the  defendant  to  do  a  certain  thingy  and 
that  the  defendant  for  the  fame  fum  had  ajfumed  to  do  this  thingy  ice, 
and  it  was  held  good,  and  not  double.  Thel.  Dig.  107.  lib.  io« 
cap.  15.  f.  18.  cites  11  H.^.  21.  29.  69. 

34.  A  man  fhall  have  feveral  ajfump/its  in  one  and  the  fame  At  a  mm 

#i7;V9  upon  the  cafe,  and  the  defend&nt  mall  anfwcr  to  alU  and  di-^  maydcdai^ 

*  '  ygj5  uponono 


36. 
paml 
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writ  Jitht  vers  iflues  may  come  upon  dtem.    Br.  A^on  fiir  le  Cal^)  pi.  idS» 

XD  the  fame  manner  he  may  have  a6lion  upon  the  cafe  for  all  masters  agrted  in  one  and  the  fame  af- 
Juwiffit%  pcrUcwton.  QuoJ  non  t^egatur,  and  fo  it  is  ufcd  now.  Br.  A6Uon  fur  le  Cafe,  pi.  10^. 
cites  II  H.  6.  55.  AJfumfJit  exprrfi  and  implied  may  be  joined.  Jcnk.  331.  pi.  62.— The  cafe 
was  this :  goods  were  (old  by  A.  to  B.  for  100 1.  whereof  50 1.  was  to  be  paid  at  Lady-day,  and  the 
other  col.  on  Mav  i.  The  firft  50 1.  was  duly  paid,  and  then  B.  aiked  A.  to  uke  his  bill  off  his 
hand  n)r4ol.  part  of  the  other  50 1.  to  be  paid  at  Chriflmas  after,  which  A.  did;  but  neither  the 
40 1.  nor  the  other  zo  1.  was  then  paid ;  whereupon  A.  brings  alfumpfit,  and  declares  on  the  pro- 
inife  to  pay  the  40 1.  which  the  defendant  made  on  A.*s  accepting  the  faid  bill,  and  that  A.  had  not 
paid  the  faid  40 1.  nor  the  10 1,  refidue  of  the  faid  50 1.  and  held  good.  Cro.  J.  544.  j^l.  4*  Miclu 
17  Jac.  B.  R.  Heath  t.  Dauntley. 

Thci.  Dig.  3^.  Trefpafs  for  hunting  in  2  parks^  and  good,  thougH  fevcra! 
cap.  15.  '°'  punifliments  are  given;  for  a  man  cannot  have  writ  of  ravifliinent 
i,  22.  cites  of  2  wards,  nor  one  quare  impedit  of  2  churches,  and  yet  hy  the 
*«C.  juftices  the  writ  is  good;  for  land  of  20  titles  maybe  well  joined 

in  one  writ  of  trefpafs.    Br.  Joinder  in  A&ion,  pi.  I20.  cites  13 

p.  A  man  cannot  join  in  one  and  the  fame  writ  things  of  which 
'  of  the  procefs  jhall  he  dijirefs  infinite^  and  of  the  reft  exigent^ 
and  if  this  be  apparent  in  the  writ,  the  writ  ihall  abate  clearly,  and 
the  fame  law  where  it  appears  in  the  declaration,  per  Pafton ;  but 

Jusere  of  his  opinion ;  for  this  is  permitted  eUei^ere  often,    Br* 
Irief,  pi.  236.  cites  14  H.  6.  i. 
37.  If  a  man  forges  a  deed  concerning  land  in  the  county  of  W. 
and  in  the  county  of  D.  he  (hall  have  one  and  the  fame  writ  of 
forger  of  deeds,  though  the  land  be  in  two  counties.     Br.  Joinder 
in  Adion,  pi.  75.  cites  21  H.  6.  51. 
Br.  Patents,       38.  Where  the  king  grunts  to  me  the  office  of  parherjhip  in  D. 
pi.  17.  cites  and  S,  and  I  am  dijeifed^  I  /hall  have  two  ajjifes ;  for  this  is  a 
*^  ^*c.&  ^^^^^^  g^"^  i^  i^c^'     Br.  Joinder  in  ASion,  pi.  34.  cites  21 

C.'p.  by        H.  6.  10. 

Danby  and  Fortington.  i 

Br.  Patents,  jg.  So  where  he  grants  to  me  a  fair  in  D,  and  S,  And  fo  fee 
flcVand*^  that  both  fliall  not  be  joined  in  one  affife,  or  in  one  a£Uon«  Br» 
s!p.  by       Joinder  in  A6lion,  pi.  34.  cites  22  H.  6.  lo. 

3>anby  and 

Portington ;  quod  nemo  negavit. 

lUandtad  40.  It  was  faid  that  one  writ  of  formedon  lies  of  divers  gifts* 
^TircilT  '^^^''  •'^'S- 106.  lib.  10.  cap.  14.  f.  li.  cites  Pafch.  31  H.  6.  15. 
Wa^.r,    Quaere. 

emd  tbebein  of  their  1  bodies  begotten,  the  remainder  over  in  fee  \  if  the  brother  dies  without  ijfue^  now 

[..  '  the  filler  has  an  eftate  for  life  in  one  moiety,  the  remainder  over  in  fee;  and  for  tlie 
43  J  ^^^  moiety  (he  has  eAate  tail,  ihe  remainder  in  fee ;  and  after  the  fjler  has  iJTutf 
and  dies,  and  a  firangrr  abates,  now  for  her  one  moiety  the  remainder  commences^ 
and  after  the  ijfue  £es  vntbou't  ijfue,  though  the  remainder  happened  at  feveral  times,  yet  be  in  re- 
mainder ihall  have  one  formedon ;  for  both  remnindtrs  winch  deftnd  npon  one  and  the  fjme  eftatr,  art 
gome  to  on*  and  the  fame  perfon,  8  Rep.  87.  a.  (c)  cites  17  £.  3-.  .51.  a.  78.  a.  b.  and  utys  that  fo  the 
31 H.  6. 14.  b.  is  to  be  intended,  where  it  is  faid  that  Thii.  7  Jac.  B.  R.  a  roan  may  have  fonnedoQ 
of  divers  gifttf. 

But  fee  formedon  in  reverter  conveying  the  defcent  by  the  count  to  1  dau^bterSf  and  that  they  died 
nvitbout  ijfufy  by  vfbich  the  land  reverted  to  the  demand^t*  TheL  Dig.  Xo6.  tib.  10.  capw  14.  f.  11.  cites 
jmi,  29  £.  5.  5.    Qu9ere» 

4x.  A 
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41.  A  man  (hall  have  aftion  of  debt  upon  divers  cbntraffs*  CndiWat 
Thel.Dig.  106.  lib.  10.  cap.  14.  cites  Pafch.  31  H.  6,  15.  'ri/byA.' 

to  B.    The  ^yydi  fi*ft  fold  were  pMAforat  the  time  agreed.    In  an  aflion  for  the  reft  of  the  money  A. 
dj^clared  upon  one  contract  for  all  the  goods  ;  but  it  was  held  that  it  ought  to  hive  been  a  fdverai- 
action  upon  the  ftveral  Qwtmfli.    Godb.  244.  pi.  339.  HilL  11  Jac  C.  B.  Laiiib3i-c*s  cale. 

42.  Debt  lies  for  felling  of  cloathsy  and  for  f alary ^  in  one  and 
the  (ame  writ;  per  cun  Br.  Joinder  in  A6tion,  pi.  86.  cites  16 
£•  it.  io» 

43.  A  man  {hall  have  trefpafs  tarn  contra  pacem  regis  H,  6.  quam  the  jufticesl 
iontra  pacem  regis  nunc  E,  4.     Quod  nota,  and  (hall  recover  da-  Br.Trcf- 
mages  for  both  times,  and  otherwife  not.     Br.  Trefpafs,  pi.  301.  P^^s,  pi. 
cites  2  E.  4.  24.     ...                                      ,  IttT^ 

44.  If  A.  has  plaint  of  replevin  againji  f.  C.  and  B.  has  another  5-,  j^  j^  ^^ 
plaint  of  replevin  againji  hint,  they  cannot  have  one  and  the  fame  removed  sa 
recordare  to  remove  thofe  two  plaints^  and  cailnot  declare  feverally ;  ^^-fj*'!  °f 
for  everyone  of  them  ought  to  have  a  recordare  in  this  cafe*     Bn  anVnota?* 
Joinder  in  Ai^on,  pi.  62.  cites  3  H.  7.  14*  the  fuit  oC 

*■         the  plain- 
tiff; for  per  cur.  if  there  arc  divers  plaints,  they  (hall  not  be  removed ;  and  therefore  the  plaioiUfik 
Buy  proceed  in  pais  in  their  plaints.    Br.  Joinder  in  A6tion>  pi.  62.  cites  3  H.  7. 10. 

45.  In  debt ;  a  man  fold  a  piece  of  cloth  and  leafed  an  acre  of  land  *  Br.  Join- 
for  40  J.  at  Michaelmas  ♦  [the  money  for  the  cloth  and  alfo  the  tiln^pLoo. 
rent  to  be  paid  at  Michaelmas]  and  after  the  feaft  oi  Michaelmas  cites' s.c. 
he  brought  debt.     Keble  demanded  judgment  of  the  writ;  for  the  accordiag- 
dcbt  for  the  leafe  and  the  buying  of  the  cloth  cannot  be  joined  in   ^' 

one  contrail  \  for  they  are  of  feveral  natures ;  for  the  one  is  a  duty 
immediately,  and  the  other  is  no  duty  till  Michaelmas  that  the  de- 
fendant has  had  the  occupation  of  the  land  demifed ;  for  by  releafe 
of  all  a£Uons  before  Michaelmas  the  debt  of  the  cloth  is  determined, 
but  not  the  debt  of  the  land.  But  per  Fifher,  the  aftion  does  not 
lie  till  Michaelmas  for  the  one  nor  for  the  other,  for  it  is  the  day  of 

Eyment ;  by  which  the  defendant  was  awarded  to  anfwcr.     Br» 
ctte,  pi.  143.  cites  7  H.  4. 

46.  One  writ  of  raviji^ment  of  ward^  for  the  ravlfliment  of  2 
daughters^  was  adjudged  good.  'I'hel.  Dig.  106.  lib.  10.  cap.  15. 
f.  7.  cites  Pafch.  41  E.  3.  Brief  541.  But  fays,  fee  that  it  is  faid 
the  contrary  Hill.  13  H.  7.  12. 

47.  Land  was  given  to  father  andfon^  and  the  heirs  of  their  two  ^*  ^*  ^'^^^ 
hodies  begotten^  the  remainder  over  in  fee.    The  father  died  without  ^jt^Jut  Inr 
any  other  ifTue  than  the  fon,  and  the  fon  died  without  ijfue\  and  a  qua:  e,and 

Jlranger  abates^  or  the  [fon  who  was]  uirvivor  made  difcontinuance.  fays  t^^t 
Qiuere,  per  Prideaux,  if  remainderman  Jhall  have  one  formedon^  or  \^^^^  [..-^ 
feveral ;  and  it  feemed  to  Saunders,  Brooke,  and  Brown,  that  one  we  e  feve- 
writ  would  be  fufficicnt.    Tamen  quaere  bene.    D.  145.  a.  b.  pi.  64.  "^»  y*^^ '"- 
Pafch.  3  &  4  P.  &  M.  Anon.  f^^^^^^ 

cftates  in  tail,  as  the  remainder  alfo  depends  upon  one  pirtt  ef.ite  in  the  ftthtt  and  for.  for  tb  :>  nv^Sf 

and  ali  noufumed  at  One  ihne,  therefore  one  /jr/ned^n  in  retf^aindtr  lies. 5.  C.    cUe.l  Arg. 

Lf.  213. 

48.  In  debt  on  2  M.  6.  i^*  for  not  fetting  out  tythes^   plaintiff     [  44  J 
fliewed  that  tb^  rciior  of  M,  had  2  parU  and  the  vicar  tfji  third  ^     ,      * 
Vot^II.  E  part 
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Champion  part  of  Ac  tythes,  and  laid  it  to  be  by  prrfcriptlm  a$  \o  the  mart- 
rBfoWeda&!  ^'^^  ^^  taking  them  by  the  parfon  and  the  vicar;  and  alfo  that  the 
conlinsly.  forhn  and  vicar  had  by  feveral  Uafis  demifed  the  tithes  to  himj 
«*>Mo.9i4.  and  he  fo  being  pr^rutariuf  of  the  tithes,  the  defendant  carried 
S^C^al-  ^^^^7  his  corn  without  fetting  out  the  tenth  part.  It  was  found 
judged  ac.  for  the  plaintiff,  and  moved  in  arreft  of  judgment  that  in  this  writ 
cordtngly ;  were  comprifed  feveral  adUons  upon  this  ftatute,  as  appears  by  his 
Ibrthefutt  ^^^^j^  (hewing,  he  claiming  under  the  feveral  titles  of  the  parfon 
upon  the  ^^  vicar,  and  that  as  the  parfon  and  vicar  could  not  join,  fo 
t6rt  as  well  neither  can  the  plaintiff;  and  if  all  the  tithes  had  belonged  to  the 
as  upon  the  parfon  he  could  not  have  this  adtton  againft  feveral  tenants,  for 
BrQwnl.86.  not  fetting  forth  their  feveral  tithes,  becaufe  he  cannot  comprehend 
Campion  two  adions  in  one;  which  Fenner  granted,  but  all  the  other  juf- 
^'^!!i''*'^  tices  contn«  For  thoueh  parfon  and  vicar  in  this  cafe  cannot  join> 
J^IjuJ"*"  becaufe  they  claim  by  divided  rightj  feverally^  yet  when  both  their 
feems  to  be  titles  are  conjoined  in  one  perfon^  as  here,  then  the  matter  of  the 
taken  from  title  is  conjoined  alfo  in  one,  and  it  fuffices  generally  to  Jhew  that 
CroTj.  68.  '^^  'plaintiff  is  firmarius  or  proprietariits  of  the  tithes,  without 
pL6. s.c.  laying  of  what  title;  for  this  is  not  a  perfonal  adion,  founded 
adjudged  merely  upon  the  contempt  againft  the  ftatute  in  not  fetting  forth 
iSatnt^.      ^^  ii^t% ;  nor  does  he  by  this  aSion  demand  any  tithes,  fo  as  the 

title  may  come  in  debate ;  but  the  defendant  is  only  to  excufe  him- 
felf  of  the  contempt.    Yelv.  63.  Pafch.  3  Jac.  B.  R.  Champernon 

V.  Hill. 

49.  In  debt  on  the  Jlatute  of  tfury^  2  feveral  ufurious  loans  may 

be  fued  for  by  the  fame  writ.     Cro.  J.  104.  pU  40.  Mich.  3  Jac. 

B.  R.  Woody  v 

^.rcifeUof  ^o.  Where  a  gift  which  is  the  foundation  of  a  writ  is  diftin£t, 
^UdiTu?*^  and  feveral  in  fuch  cafes  upon  the  feveral  foundations,  feveral  writs 
daulhtetit  ought  to  be  founded;  and  to  make  one  writ  fufficient,  (even  if 
B.c.atiHD.  they  were  the  fame  parties  or  donets)  iht  foundation  ought  to  be 
^'yf^^fj^  ^fig  and  at  one  time^  and  out  of  one  root,  o  Rep.  87.  Trin.  7  Jac. 
in  taU,  the     m  Buckmer  s  cafe* 

remaindtr  of 

9m  hmlf  to  C.  in  ttnlf  the  remauiJer  of  the  ot^tr  half  to  D.  in  trtil,  and  if  C.  tCfJ  wJibomt  ijie,  tbg 
rtmniHtUr  of  Ur  wRuVry  to  D.  and  her  heirs  of  her  My,  with  like  remainder  to  C.  for  default  of  lifue 
of  D.  Afterwards  .9.  ifies  ami  C,  Aits  without  ilfuc,  fi.  having  firft  difcontinued,  (as  appeared  by 
tYfc  manner  of  pleading)  and  afterwards  D.  died.  In  a  formedtn  in  remainder  brought  by  the  heir 
of  D.  it  was  refolveilj  that  the  whole  being  deviK:J  to  B.  in  tail,  notwithftanding:  that  the  devifor 
divided  tfie  remainder  by  moieties,  yet  when  zU  the  land  remained  toD.  and  all  the  reminders 
depend  upon  one  eftate,  and  commenced  by  devife  at  one  tinie^  the  heirs  of  the  body  of  I>.  (hall 
have  a  formedon  in  remainder  in  the  fame  manner  as  if  tlio  remnindei*  had  been  hmited  to  C.  ai\d 
X>,  and  the  heirs  of  their  two  bodies,  the  remainder,  for  default  of  iiTue  of  C.  toD-  and  to  her  heirs 
for  ever.  8  Rep.  86,  87.  h.  Trin.  7  Jac.  B.  R.  Buckmer's  cafe*-  1  Brownl.  274*  Buckmer  v« 
Sawyer,  S.  C  and  it  feemed  accordingly  to  all  tlie  juflices. 

And  in  5  j.  There  is  a  diflTerence  between  aliens  real  and  adions  per^ 

^Ms!^fivc^  yjff^?/,  and  between  anions  real  which  are  founded  on  a  title  in  the 
r.7/  torts  and  tvrit  and  adions  real  which  ixc  founded  on  wrong  or  deforcementy 
cautesofac-  and  contain  no  title  in  them;  in  this  laft  cafe  the  demandant  may 
cnnpre^  **  demand  in  one  writ  «Hverfe  lands  and  tenements  which  came  to 
heiided  ia  i^i^n  by  diverie  feveral  titles.  As  if  diverfe  manors  deicended  to  me 
the  fame  irom  oiverfe  feveral  anceftorsy  and  lam  diifcifed  or  deforced  of 
^^'^  ^       tfaeiD)  I  0iay  have  writ  of  right  or  entry  in  Mture  of  an  affife^ 

or 
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tt  writ  of  aJiy^j  ^d  comprehend  all  thofe  rights  in  orte  and  the  Trefrafsfir 
fame  writ,  becaufe  in  thofe  cafes  no  title  is  made  in  the  writ.  But  X'£^']f/^v,^ 
if  I  bring  writ  of  entry  fur  diffiijin  done  to  my  mother  and  to  my  ralpiaccs^  * 
aunt^'coparceners  in  fee  (imple,  the  writ  (hall  abate;  for  here  title  attdatfe- 
is  made  in  the  writ;  and  it  appeared  that  there  were  feveral  caufes  ^ndVo  for* 
of  a£tion,  becaufe  the  title  is  by  feFeral  anceftors*  i  Rep.  87.  b*  }Kz/ie  upom 
Trin.  7  Jac.  in  Buckmer's  cafe.  '  fivsrai 

leafeu    Ibid* 

■  And  fo  of  dilt  on  feveral  leafes*    Ibid. 

52.  The  Ujiator* 5  promfe  for  hii  debty  and  the  executor's  pro--      f  4?  1 

mfefor  his  own  debts j  cannot  be  joined  in  one  aftion  againft  the  jj^^^  ^^^ 

executor,  for  they  require  different  judgments.    Jcnk.  296.  pi.  49.     pi.  116.* 

Hill.  1% 
Tac  S.C.  adju<lged  for  the  plaintiff,  but  judgment  reverfed ;  for  he  ought  to  be  charged  b/  s 
uveral  a^ooSy  one  cliarge  being  in  his  own  rights  and  the  other  as  executor. 

53.  Dcht  lies  Upon  2  f^^i^^l  obligations  \n  one  2L&ioTU     See  Hob*  Brownl.4f. 
178.  pL  zos.  Andrews  v.  Delahay.  jlcl's!  C- 

that  it  was  brought  on  2  bonds.  ■      S.  C.  cited  5  Mod.  21? 

54.  Eje^ment  and  trefpafs  for  affault  and  battery  were  brought  BrownU 
againft  the  defendant ;  upon  Not  Guilty  pleaded  the  plaintiff  had  yf  l^fiunfo 
a  verdid  both  for  the  ejedbnent  and  battery,  and  entire  damages  s.'c.  fays 
afTefled  ;  the  court  took  time  to  advife  what  judgment  fhould  be  the  da- 

fivcn,  becaufe  it  was  without  precedent,  but  the  damages  for  the  ]^f,n"fovjt 
attery  could  not  be  releafed,  becaufe  they  were  entire  with  the  ejeft-  rally,  and  * 
ment;     It  is  (aid  there,  that  it  feems  to  be  holpen  by  the  verdi£l4  the  plain- 
Hill.  16  Jac.  Hob.  249.  Bird  v.  Snell.  "^^l^x^ 

damages  for  the  battery,  and  prayed  judsrment  for  the  ejedlnient,that  Winch  held  the  writ  naughty 
ba:  jadgmenc  was  given  for  the  plaintiif  notwithllanding. 

55.  Cafe  for  that  the  plaintiff  had  lent  to  the  defendant  a  gelding 
to  rid£  from  L.  to  £.  arid  there  to  be  delivered  to  the  plaintiff,  the 
defendant  intending  to  deceive  the  plaintiff^  rode  upon  the  faid  geld- 
xia^from  L.  to  E.  and  from  E.  unto  L.  again^  and  tlicreby  fo  much 
abufed  the  faid  horfe,  that  he  became  of  little  value,  and  though  the 
plaintiff  at  E.  required  a  re-delivery,  yet  the  defendant  then  did, 
and  yet  does  rcfufe  to  deliver  him,  and  the  fame  day  at  E.  con- 
verted him  to  his  own  ufe,  &c.  It  was  moved,  that  the  non-delivery 
according  to  the  contraiSl  at  E.  t7:id  the  mifufmg  him  in  the  journey, 
are  feveral  caufes  of  adion,  and  ihould  not  be  joined  in  one  a6lion« 
Bat  per  tot.  cur.  when  he  denied  the  re-delivery,  and  afterwards 
converted  him  to  his  own  ufe,  the  plaintiff  may  well  have  a<Stion 
for  both,  and  together ;  and  though  perhaps  the  defendant  might 
have  demurred,  (as  Ld.  Hobart  conceived)  for  the  doublenefs  of 
the  declaration,  yet  he  having  pleaded  Not  Guilty^  and  being  found 
eoiky,  that  makes  the  declaration  good.  Cro.  C.  20.  pi.  13* 
Mich.  I  Car.  C.  B.  White  v.  Ryfden. 

56.  In  cafe  the  plaintiff  declared  upon  the  cufiom  of  the  reabtty  Kel>.  85*. 
Aat  the  defendant,  10  May,  was  a  common  carrier ^  and  that  th^  Mafthciw 
pbiotifi^  6  May,  was  poffeffed  of  50 1,  which  on  d)e  fame  day,  &c.  v.Hopriof, 
be  deUrcrod  to  the  defendaat  to  carry,  which  he  did  fo  negligently,  s.  c  adjor« 

£  a  tlvit 


45  aftlOnjS     [Joinder.] 

naiur—  that  it  was  loft,  and  alfo  declared  in  trover  for  the  feme  fiiili-  It 
dI  iq.  S?C.  ^'^^  moved  in  arrcft  of  judginenti  that  cafe  and  trover  could  not  be 
and  by  *  *  joined,  becaufe  one  is  founded  on  a  cuftom,  and  the  other  on  a 
Twifden  J.  wrong,  to  which  it  was  anfwered  that  the  plea  of  Not  Guiltjrgoes 

wWch  Tro-  ^°  '^^^ »  ^^^  P^^  ^^^'  ^^^  declaration  is  ill,  Sid,  244,  pi.  5.  Pa^Tch. 
^r  may  be  1 7  Car.  2.  Matthews  v.  Hopkin. 

joinedy 

muft  be  fuch  as  implies  force  and  arms ;  but  what  is  genernlly  called  Tert,  as  where-ever  any 
parlance  is  of  malice  and  frauds  or  negligeuce»  is  not  fufficicnt  tu  be  joined  with  a  trover  f  and 
judgment  for  the  defendant. 

Plaintiff  declared  in  cafe  upon  the  cuftom  of  the  realm  ag.iinji  a  comtmn  carrier^  and  alfo  upon  trover 
mnd  convirJioH.  Hale  Ch.  J*  held  it  well,  becaufe  Not  Guilty  anfwers  both.  Vent.  223.  Mich* 
14  Car.  %,  B.  R.  Owen  v,  Lewyn. 

5  Mod.  91.  cites  the  cafe  of  Matthews  v.  Hopkins,  and  fays  the  judgment  was  arrefted,  be- 
caufe the  plaintiff  had  alleged  that  the  defendant  was  a  carrier  on  the  loth  of  May,  and  that  he  was 
pofTeflfed  of  goods  on  the  6th  of  May*  on  which  day  he  did  deliver  them,  fo  that  it  did  not  appear 
that  he  was  a  canier  on  the  day  of  the  delivery ;  and  the  S.  C.  was  cited  ibid.  92.  per  cur.  and  faid 
it  was  hsld,  ttiat  thefe  are  different  actions,  and  ought  not  to  be  joined,  and  the  principal  cafe  being 
on  the  fame  point,  they  gave  judgment  for  the  defendant.  Trin.  7  W.  3.  Dalilon  v.  Janfon.— -• 
z  Salk.  10.  pi.  z.  in  S.  C.  of  Dalilon  v.  Janfon,  judgment  was  arref^ed,  becaufe  the 

tjtfi  *]    afTumpfit  is  Ex  quafi  contractu  and  a  amir  of  I  and  a  tort  cannot  be  joined ;  and  Hole 
n*      J    Ch.  J.  faid  he  had  feen  tlie  record  of  Matthews  v.  Hopkins  i  Sid.  244.  in  which  cafe 
the  judgment  'was  arrefted.         laMod.  73.  Dalflon  v.  Eyenfon,  S.  C.  accordingly, 
^nd  judgment  arrefted.      ■  Comb.  333.  Darlflon  v.  Hianfon,  S.  C.  fays,  that  upon  the  whole 
the  court  feemed  to  incline  for  the  plaintiff  i  fed  adjornatur.— 3  Salk.  204,  pi.  10.  Dalfoa  v. 
TyioDy  S.C.  adjudged  ilL 

1 

57.  In  aftion  fur  cafe  on  two  promifes  for  not  delivering  two 

bonds,  the  latter  promife  being  aggravated  bv  delivery  of  two  forged 

bonds  inftead  of  them,  to  which  the  defendant  demurred,  here  be« 

ing  promife  and  difceit^  which  cannot  be  joined,  which  the  court 

agreed ;  but  here  the  difceit  being  not  the  matter  of  the  promife, 

but  aggravation,  it  is  well  enough,  and  may  be  helped,  however, 

by  a  nolle  profequi  as  to  one ;  and  judgment  pro  plaintiff,     2  Keb. 

803.  pi.  52.  Trin.  23  Car.  2.  B.  K.  Vere  v.  Hillam". 

fttev. tez.       5g.  jMiimpJit  and  trover  in  one   declaration;   the  defendant 

Ta^^ior^      pleaded  Non  Aflumpfit  as  to  the  aflumpfit,  and  Not  Guilty  as  to 

s.  c.  that     the  trover.     The  jury  found  for  the  plaintiff  upon  the  aiTumpfit,  and 

they  were     for  the  defendant  upon  the  trover ;  a  writ  of  error  was  brought 

'neaalon     ^^^  the  joining  the  aftions  was  afEgned  for  error;  fed  adjornatur ; 

by  feveral     but  the  reporter  fays  it  feems  not  to  be  good.     Raym.  233.  Mich, 

dcciara-       25  Car.  2.  B.  R.  Tailour  v.  Holmes. 

f  ions,  and 

Hale  Ch.  J.  held,  that  though  by  the  verdi6l  the  caufes  were  fevered,  yet  fmce  no  fuch  aAion  iie$» 
the  declaration  is  ill  ab  initio,  and  tlie  judgment  ought  to  be  void  ;  but  Twifden  doubted  if  tht 
feverance  by  tlie  verdiCt  has  not  made  it  good,  though  ill  at  firfl ;  adjornatur.— ~Freem.  Rep. 
360.  pi.  462.-S.C.  adjornatur.— ^Ibid  367.  pi.  471.  The  court  feemed  to  incline  they  would 
not  lie  together ;  but  advifare  volunt. 

Trma  and  ajfumpfit  lie  not  together,  and  though  the  jury  found  the  trover  for  tlic  defendant,  and 
the  aifumpfit  for  the  plaintiff,  and  fo  had  fevered  them,  yet  the  declaration  being  ill  at  firft,  tb« 
•plaintiff  cannot  have  ^y  judgment ;  per  tot.  cur.  3  Lev.  99.  Pafch.  35  Car.  1.  C.B.  Bage  v. 
Bromuel. 

jKeb.  331.  60.  An  a£tion  was  brought  for  battery  of  a  fervant^  per  qucd 
botham  v!^  fi^^^^  amijftj  and  for  taking  9  pounds  of  butter;  after  verdi£l  tb^ 
Baiiy,  S.  C.  court  held,  that  the  one  was  cafe,  and  the  other  trefpafs,  and  there* 
but  ob-        fore  they  could  not  be  joined.     Arg.  Ld.  Raym.  Rep*  273..  cites 

Su/'"    "^-  ^5  &  26  Car.  2.  B.  R.  Robinfou  v.  Bail/. 

64,  Del» 
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64.  Deit  on  a  bond  and  a  mutuatus  may  be  joined,  though  there  Where  fe-^ 
TOuii  be  fcveral  picas ;  for  Nil  debet,  which  is  proper  for  the  one,  ^^"53^^ 
will  not  ferve  for  the  other.     Per  cur.  Arg.     Vent.  366.  Mich,  broni^htfor 
24.  Car.  2.  B.  R.  i^^tvH 

cifQie&y  the 
court  may  a  ;  /  to  /V*:  /'v»«  ;n  o;?/-,  where  they  may  be  joined  ;  b>it  where  feveral  pleas  arc  requi- 
fuc,  as  ii.  tfjf^  ff-t  mxd  tro^-.r,  they  cannot  be  jointd.     Per  Molt.  Cumb.  244.  Pafcb.  6  W.  3e  M.  ia 
t,R.  Sjr-.i:ii  v.  KiL.cr- 

64.  In  cafe  the  plaintifF  declared  on  an  aflumpfit  to  deliver  pot-  The  war- 
2S^^^  mcrchantablii  commodities,  but  that  defendant  deUvered  dirty  ?!?!?L^5™ 

«i««ir  1  I'lii  rr       /    ingoi3per« 

ones,  and  Jjclared  alio  on  a  warranty;  but  adjudged  that  ajfumpjtt  fonal thing 

and-jLananty  are  of  feveral  natures,  the  one  in  the  tort  and  the -•spot- 
other  in  the  right,  and  fo  cannot  be  joined.     2  Show.  250.  pi.  256.  if^^'^u^ 
Mich.  34  Car.  2.  B.  R.  Beningfage  v.  Ralphfon.  of  a  con- 

tra^  as  well 

as  MieafTtim;  f.t,  ami  To  the  court  tool^  time  to  aUvife,  and  afterwards  the  plaintiff  ftriKk  out  that 
part  rclar'nr  to  the  warranty.  Skin  66.  pi.  iz.  Bcvingfay  v.  Ralflori,  S. C— Vent.  365.  Dc- 
Bifon  T.  Raiphfon,  S.C  and  the  court  were  of  the  fame  opinion  that  the^  could  not  be  joined  % 
fed  atijomaLur. 

65.  Trefpaft  fox  battery  of  the  wife  and  taking  hujband^s  goodsf  Aaionwa$ 
cannot  be  joined.  Show.  345.  Hill.  3  W.  &  M.  in  B.  R.  Mea-  ^hTba*J^ 
cock  &  Ux'  v.  Farmer,  alone^'i^a 

batttry  of 

ifw>y,  (Biialft  of  his  trnftj  f*r  quoA  ewfvihm,  55*f.  am/it  ^  ?.nd  held  good  without  the  wife*s  joining; 
Cor  it  is  not  brought  in  retpen  of  the  barm  done  to  the  wife,  but  for  bis  own  particular  lol's  ia 
lo&ng  her  company.    Cro.  J.  501.  pi.  11.  Mich,  i^  Jac*  B.  R.  Gay  v.  Livefey. 

66.  Where  there  may  be  feveral  pleas^  a£tions  ought  not  to  be      T  Afj  1 
joined.    Notes  in  C.  B.  250.  Pafch.  7  Geo.  2.  Jeffs  v.  Jones.  L  t"/  J 


(W.  c)     Joinder  in   Adion,  where  the  Demand,  sce(TT.c) 
charge,  &c.  is  in  different  Refpeds. 

I.  T^NTRY  in  the  poft  the  tenant  vouched,  and  the  writ  was 
'*-'  brought  againft  two,  and  the  vouchee  difclofed  the  cafe  to 
be  that  a  dijfeifor  died^  and  his  heir  entered  and  endowed  the  feme  of 
^  difleiforj  and  aliened  the  other  two  parts^  and  therefore  ought  to 
he  feveral  writSj  (he  one  againji  feme  in  the  Per^  for  Ihe  is  in  by  her 
baron,  and  the  other  againji  the  alienee  of  the  heir  in  the  Per  and 
Cut.    Br.  Joinder  in  Adtion,  pi.  39.  cites  24  £.  3.  40. 

2.  It  was  faid  by  Rolfe,  That  if  my  tenant  holds  of  me  diverfi 

parcels  of  land  by  feveral  fervices  of  chivalry  fever  ally  and  dies^  his 

heir  within  age^  and  2.  fir  anger  gets  the  pojjeffton  of  all  the  land,  I 

ought  to  have  feveral  writs  of  ward.  Quare.    Thel.  Dig.  107.. 

lib.  10.  cap.  15.  f.  17.  cites  Trin.  3H.  6w  53, 

3.  If  a  man  holds  two  acres  of  land  of  one  lord  by  feveral  fer^^  Br.  Joinder 
vices^  and  dies  without  heir^  the  lord  cannot  have  one  writ  of  efcheat  i'^  Aaiun, 
of  both,  but  fliall  have  feveral  writs.    Br.  Efcheat,  pi,  13.  cites  ai  S^^'*^' 'j^* 

Hi>       •    /!•    •      •  '  *         .#  3. V*.  ana 

•  7.  39.  Per  JUlllCianoS,  S.P.  accord- 

ingly ;  but 
Brooke  fayi  it  ieems  that  be  may  havt  one  Writ  by  feveral  praccipec* 

£  3  V  A. 


if7  ^ftiOniS    [Joinder.] 

Browni.M«  n^  A.  (cKed  of  one  houfe  in  fee  and  poflefled  of  another  for  term 
^idiodac-  ^^  y^2U-s,  makes  a  Icafi  of  both  houfe s  to  B.  muUring  loL  per  ann* 
<K»rding.  Q^^d  B,  covenanted  to  repair  it.  Afterwards  A.  grants  the  fee  of 
ly.^...        one  by  Que  deed,  and  the  reverfion  for  years  of  the  other  by  ano- 

*6!&c?^    ther  deed  to  C. C,  brought  one  aftion  of  covenant  for  not  re- 

^rgu«d/and  Pairing  the  two  houfes ;  and  adjudged  well  brought,  Cro,  J.  329. 
aajornaiur-   pi,  8.  Mich.  1 1  Jac.  C.  B.  Pycot  V.  St,  Johns, 

^-2  Bulft. 

I02,  St.  John  V.  Piott,  S.C.  adjudged  accordingly  in  C.B.  and  upon  a  writ  of  error  broughc, 
and  other  errors  afTigiied  for  other  collateral  matters  in  the  declaration,  this  matter  retnained  an* 
queftioned.— -S.  C.  cited  Lev.  iio.  the  court  faid  that  in  tliis  cafe  Pyot  was  tenant  in  cpm- 
mon  with  hirofelf, 

Jenk.  396.  «j,  AJTumpJit  againft  an  adminijiratrix^  ^nd  declares  for  goodi 
acwd-^'^'  ^W/^  the  inteftatefor  %ool  and  for  other  goods  fold  to  the  defendant 
ingly ;  for  herfelf  for  27  /•  and  that  upon  account  thi  defendant  was  found  in^ 
M>ey  re-  dehted  to  the  plaintiff  in  thofe  fums^  and  promifid  pajmentn  The 
^e'lujudjc-  ^^^Z^  being  in  feveral  manners,  one  in  her  own  right  and  the  other 
lyietus,  ^  adminiftratriX)  there  ought  to  have  been  feveral  adtions  j  And 
judgment  reverfed.  Hob,  88,  pU  119.  Hill,  12  Jac,  Herrenden 
V,  Palmer, 

6,  An  adminiflratrix  declared  that  defendant  was  indebted  to  her 

in  300/.  but  did  not  fay  to  her  as  adminiftratrix,  and  then  declares 

for  another  debt  due  to  her  as  adminifiratrixy  &c.  It  was  moved  in 

jurreft  of  judgment,  that  the  firft  promife  muft  be  intended  of  a 

oebt  due  to  her  in  her  own  right,  notwithftanding  ihe  concluded 

fvith  a  profert  of  the  Utters  of  adminijlrationy  that  being  onlv  to 

warrant  the  2d  count  in  right  of  the  inteftate;  But  adjudged  oy  3^ 

Juftices  againft  the  opinion  of  Twifden  J.  that  both  might  be 

joined  in  one  declaration,  and  that  after  a  verdi£f  itjball  be  in^ 

tended  that  the  firfi  debt  was  due  to  her  as  adminiftratrix^     2  Lev. 

1 10.  Trin.  26  Car.  z,  Curtis  v.  Davis, 

r  a8  1  7'  Trovfr  and  an  a£tion  upon  the  cafe  were  joined,  and  tfap 

%  ^    J      court  ftopped  the  adion  and  made  the  attorney  pay  cofts.    Cited 

per  Pemberton  Ch  J.  Mich.  34  Car.  2,  Skin.  66,  07.  cites  it  as  a 

cafe  in  C,  B. 

Show.  366.       &•  Action  bv  adminijirator  who  declared  on  an  Indebitatus  gf- 

3.  c—     fumpfit  to  intejiatcy  and  an  Infimul  coijtputaffet  between  plaintiff  and 

^nin^hc  defendant  for  monev  due  to  the  plaintiff  himfelf,  is  ill.     i  Salk,  io« 

caufe,  the     pl»  !•  Trin,  4  W,  o^  M,  in  B.  R*  Rogers  v.  Cook. 

court  ix 

•gicit  obAteA^ht  btU^  becaafe  it  nppeared  on  the  record  itfelf  that  the  feveral  demands  in  the  Jecla* 
ration  were  incompatihU  and  could  not  be  joined  in  one  and  the  fame  a^on  \  for  it  n^uirts  ftvtrai 
judgments,  andtfdifiin^  moturet.  Carth.  235.  236.  S.  C. ■.,  i  Salk.  10.  pi.  i.  reports  thattbe  reafrai 
why  a  plaintiff  cannot  profecute  his  own  right  and  another's  in  one  aAion  iSf  beca^fe  the  ojfis  m  ht 
recovered  are  iitin,  and  then  plaintiff  cannot  didingailh  how  much  he  is  to  have  as  ^minlAratori 
f  qd  bow  mu^li  au;  his  own. 

A  promfe  to  5,  IndeWtjitus  affumpfit  by  the  plaintiff  as  executor  of  B,  and 

t^Tp^!l  declared  of  a  promife  to  the  teflator  himfelf  and  a  promife  to  the 

pUfi'totht  fxecutor  upon  ftatmg  the  accoimts  between  the  executor   and 

gimtujirator  the  defendant  touching  only  the  dealings  between  tiie  teftator 

cannot  be  ^  j  j^jj^     'pj^    ^      ^  lj  : j  ^j^  ^  ^j^    promifes  might  well  be  joined 

Jpinedy  and    .  «.  ,         ,  ,  .  •    '^  vT        .      ^     t» 

UPUA  ^  df '    ^  ^A9  ^^^^  i  ^^(  ^^  ^'^g  tbc  «(9CQWt  m  not  ^  aU  vary 


aaion0     [Joinder.^  4S 

Ac  nature  of  the  debt ;  that   the  plaintiff  lay  under  a  neccffity  nmrrer  is 

of  naming  hi mfelf  executor  to  introduce  the  caufe  of  adlion;  that  Ji°"B,,t*j| 

the  pkadii.;^,  the  judgment,  and  the  effed  of  the  judgment  being  Remitfrt 

he  re  all  the  faoie,  there  could  be  no  reafon  for  dividing  them  and  <^»»"«»  after 

multiplying  adtions.    10  xVIod.  170.  Trin.  12  Ann,  B.R.  Nutton  c^^^."^!! 

V.  Crow.  Mod.  If 6. 

M.  7  Ann. 
B.  R.  Tate  v.  Whiting.— 5k/  where  in  the  fame  adtion  fevtral  promfes  to  teftator  were  joined 
tviia  a  promijjcy  note  to  bim[clf  Ut  txecutotiy  it  WIS  adjudged  upon  demurrer  for  defendant  \  for  plain* 
t  tf  mig'^t  either  have  brought  his  adion  on  this  note  without  naming  himfelf  executor,  or  might 
have  tr.rnsferred  it  to  any  other  perfon  by  indorfement;  and  the  naming  him  executor  is  only  % 
deichptioa  of  his  perfM^    10  Mod.  3x5.  Pafch.  i  Geo.  B.R.  Betts  v.  MitcheL 


(X.  c)     Where  fevcral  Perfbns  for  the  fame  Fadl  or 
Thing  may  have  fcveral  Adtions. 

I.  TF  two  are  convined  as  diffiifors  in  affife,  yet  the  one  only  ma) 
-■-  have  attaint  without  the  other.     Br.  Joinder  in  Action,  pU 
50.  citts  8  AiL  30. 

2.  Atttiint ;  A  man  brought  one  writ  by  Jiveral  praclpes^  and  aU 
pleaded  to  traverfe  the  aSiionj  and  the  roll  made  mention  but  of  one 
jury^^  which  laid  jury  r&c]  And  fo  againji  the  demandant  it  ts  but 
9ni  jurjj  and  one  attaint  only  may  be  brought  by  him  \  but  the  tenants 
fiatt  have  fever al  attaints  j  for  it  is  a  feveral  jury  again/l  them* 
Br.  Joinder  in  A£tion,  pL  51.  cites  14  AfT.  2. 

3.  If  profits  apprender  are  granted  to  a  commonalty  in  guildabU 
9Ut  ofthefordi^  die  claim  muA  be  made  by  them  all^  neverthelefs 
ttherwife  it  ts  if  the  claim  is  made  within  the  forejl^  where  every  « 
one  Ihsul  have  adion  by  himfelf  of  that  which  to  him  belongs ;  per 
Bank.    Br.  Foreft,  pi.  X.  cites  21  E.  3.  iSi* 

4«  In  trefpafs  and  fuch  like  aSlion  perjonal^  tenants  in  common 
ought  Co  join  in  a£tion,  and  yet  in  ajfife  and  alfion  real  they  fhall 
not  join.    Br,  Joinder  in  AAion,  pi.  9.  cites  4.3  £•  3.  23. 

5.  If  a  man  levies  the  rent  of  my  tenant  by  coercion  of  diftrefi,  /     [  Aft  1 
Jhall  have  ttjfife^  and  yet  the  tenant  may  have  trefpafs ;  for  this  id 

an  a£l  which  gives  double  caufe  of  aSion,  as  battery  of  my  fervant^ 
&c.     Br.  Trefpafs,  pi.  259.  cites  43  AiT.  9. 

6.  Trefpafs  for  taking  beafls  agtjfled  may  be  brought  either  by  B**.  Brief, 
4c  owner  or  agijlor.    Br.  Trefpafs,  fJ.  67.  cites  48  £.  3.  20.  per  Slw'i'a 

Cand.  that  the 

agiftor  (hall  have  trefpafs  and  the  owner  may  have  rtpUvtmm 

S^tituat  hj  elegit  and  ttnam  of  tbe  freuikmtamnt  may  each  of  them  have  ajjife*  Br.  TrefpafSf  pU 
47*  cites  48  £^  3*  20.  per  Caad*        Br*  Brief»  pi.  514.  cites  S.  C. 

But  ^fh€M  one  recovers^  the  adtioo  of  the  other  is  gone.  Br.  Trefpafs^  pi.  67.  cites  41  E.  3.  aoi« 
per  Perfeyw.  Br.  Brief,  pi.  514.  cites  S.  C— *S.  P.  Arg.  Skinn.  25  7 •  of  tenant  by  elegit  an<^ 
Boaot  by  ftatute  merchant,  cites  33  H.  6.  ta.  per  Moyl. 

7.  Maintenance  was  brought  by  twoy  becaufe  the  defendant  main*  ^«>''^  >f 
tained  one  G.  againft  the  plaintiff  in  aaim  of  trefpafs  brought  by  the  J^*^cThaJ 
faid  parties  againft  thefaid  G.  and  in  truth  there  were  three  parties  been  »^ 

a  ♦  real  ac • 
t  iU  in  pTKcipe  quod  reddat.    Thel.  Dig.  lib,  t*  cap.  is.  f.  5.  »tes  t9  H.  6.  5. 

£  4        >  i» 
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tm;  for      in  thi  aHtwi  of  tnfpafs^  and  two  brought  a&ion  of  maintenanc*' 
there  jsfc    ^^^    p^^  per  June  Ch.  J.  where  the  maintenance  is  fuppofed  in 
the  avit  ac-  a^ion  perfonal^  all  ought  to  have  joined,     Br.  Joinder  in  Adlion^ 

.tion,  and        pi.  44.   cites  I4  H.  6. 
tlicrefore 

they  may  fever  in  the  aAion  of  maintenance.  Contra  in  trefpafs,  there  they  could  not  have  fe- 
vered. Qdacre  the  reafon  thereof;  for  it  was  not  adjudged,  fir.  Joinder  in  Adlinn,  pi. 44'  cites  14 
H.  6.<-*i^hel  Dig.  32.  lib.  2.  cap.  12.  f.  5.  cites  S.C.— ^See  3 1  U.  6.  &  36  H.  6. 27.  29.  at  (C.  d) 

« 

8.  If  I  leafe  land  at  willy  and  zjlranger  enters^  and  digs  the  land^ 
^                 the  tenant  Jkall  have  tvefpafs  of  his  lofs^  and  I  Jhall  have  trefpafs  for 

the  lofs  and  deJiru£fion  of  my  land-,  per  tot.  cur.  Br.  Trelpais,  pi. 
131.  cites  19  H.  6.  44.  45. 

9.  jind  if  a  man  heats  my  fervant^  I  fliall  have  trefpafs  for  the 
}ofs  of  the  fervice;  and  the  tervant  another  adion  of  his  wrong 
and  damages  fuftained;  per  tot.  cur.  Br.Trelpafs,  pi.  131.  cites 
19  H.  6.  44^  45. 

10.  If  xhcjheriffarrejls  a  man  hv  capias^  and  does  not  return  thf 
nvrit^  the  party  who  was  arrefted  mall  have  writ  of  trefpafs^  or  of 
falfe  imprlfonmentj  and  the  other  party  Jhall  have  recovery  alfo;  per 
J^afton.     Br.  Trefpafs,  pi.  137.  cites  21  H.  6.  5. 

11.  If  eflate  for  life^  remainder  over^  be  made  by  deed^  the  deed 
belongs  to  the  tenant  for  life  during  his  life;  and  yet  if  ^ftranger 
gets  the  deedy  he  in  remainder  (hall  have  one  aftion  of  trefpafs,  and- 
the  tenant  for  life  another  aftion ;  and  if  land  contained  in  one  deed 
be  parted  between  parceners  by  partition^  every  one  of  therii  fliaU 
have  an  aftion  of  trefpafs.  Br.  Forger  de  Faits,  pi.  6.  cites  33 
H.  6.  22.    Per  Prifot. 

12.  Where  2  plead  Not  Guilty  in  trefpafsy  and  are  found  guilty^ 
♦  ftey  may  fever  in  aSion  of  attaint  upon  it  of  the  principal,  be- 

caufe  it  IS  fcveral  picas.  Contrary  upon  a  joint  plea^  as  releafe,  or 
the  like  \  but  contrary  of  the  damages ;  for  this  is  intire,  there- 
fore they  fliall  join  \\\  attaint,  or  abridge  his  demand  of  the  da- 
mages-; for  it  was  agreed  that  where  the  defendants  join  in  an- 
r  -  fwer,  as  they  plead  releafc  or  the  like,  they  cannot  lever  in  at- 
C  feint  for  the  principal ;  fo  for  the  damages,  notwithftanding  that 

their'pleias  are  feveral ;  for  yet  the  damages  kre  intlre,  and  there* 
fore  fliall  not  be  fevered.  Br.  Joinder  in  Aftion,  pi.  4.  cites  34 
p.  6.  12.  •  * 

13.  And  in  confpisacy  qgainjl  two^  the  one  pleaded  Not  Guilty^ 
and  the  other  pleaded  another  plea^  and  the  ifl'ue  found  agsunft  both 
to  the  damage  of  lool.  and  fhc  one  alone  brought  attaint  \  and  upon 
long  argument  it  was  awarded  that  it  fliall  lie  of  the  principal,  and 
that  he  fliall  abridge  his  demand  of  the  damages.  Br.  Joinder  ii| 
Aftion,  pi.  4.  cites  34  H.  6,  30.  &  35  H.  6.  19. 

T  CO  1  '  ^4"  -^"^  viYiQve  feoffment  is  made  to  two  and  the  heirs  of  the  one^ 
^  ^     -*      and  they  lofe  by  default  in  precipe  quod  reddat^  yet  the  one  Jhall  have 

writ  of  nghtj  and  the  other  quod  ei  deforceat  of  their  moieties,     Br, 

Joinder  in  Adion,  pi.  4.  'cites  34  H,  6.  12. 
"Br.  Joinder       j^.  Jf  2  barons  and  their  femes  are,  and  they  alien  infee^  and  th^ 
J»i.^^cU«  l>*ron5  die,  th^  femes  ihaH  h^vc  fcYcral  cui  in  vita*s\  per  Davcrs, 

i^;  If 
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16.  If  a  men  are  fued  in  the  Court  Chriflianfor  fcandal^  batttry^  Sc«  (Cd) 
or  the  like,  which  is  feveral  in  itfelf,  there  every  one  of  them  (hall  3*ii«^-a<» 
have  attachment  upon  prohibition  by  himfelf ;  but  where  they  are 
fuid  for  finding  cf  a  lamp^  &c,  by  reafon  of  their  land  which  they 
have^  there  they  mall  join  in  attachment  upon  prohibition.  Note 
the  diverfity  of  a  joint  caufe  and  feveral  caufe.  Br.  Joinder  in 
A^on,  pi.  4.  cites  34  H.  6.  43.     Per  Littleton. 

17.  If  a  man  bails  his  goods  to  W.  N.  and  a  Jlranger  takes  them, 
each  of  them,  viz.  the  bailee  and  the  owner  Jhall  have  trefpafs  or 
detinue  \  and  if  the  one  recovers,  he  (hall  have  audita  querela 
againft  the  other  who  fues  forth.  Br.  Audita  Querela,  pi.  32.  cites 
5  H.  7.  15. 

1 8.  A.  delivers  40/.  to  B,  to  be  delivered  to  C,  and  D.  to  be  di^ 
vided  between  them.  They  bring  two  feveral  aftions  of  debt  for 
their  refpeftive  20 1.  Adjudged  well  brought,  and  affirmed  in 
error,  Jenk.  263.  pi.  64.  Mich.  44  £liz.  C.  B.  Wherinwood  v. 
Shawe. 

19.  If  A.  bails  goods  to  B*  to  bail  over  to  C  and  B,  does  not  bail 
them  over^  as  he  ought  to  have  done,  but  converts  them  to  his 
own  ufe,  either  A.  or  C.  may  bring  his  a(£lion  againft  B.  but  both 
fliall  not  have  the  a£Hon ;  but  he  that  Hrft  begins  his  a6lion  (hall 
go  on  with  the  fame.  Bulft.  68.  Mich.  8  Jac.  in  cafe  of  Fle« 
welling  and  Rave. 

20.  If  a  bond  debt  due  to  a  bankrupt  is  afjigned  to  %  creditors, 
part  to  one,  and  part  to  another,  the  2.Gt  of  parliament  operates 
upon  It,  and  therefore  they  fhall  fue  feverally ;  per  Warburton  J. 
Godb.  196.  pi.  282.  Trin.  10  Jac.  C.  B.  Anon. 

21.  WheYe  goods  of  3  feveral  perfons  are  delivered  to  merchant   ^ 
dize^  each  party  may  bring  his  adion  for  his  3d  part,  and  judg- 
ment for  the  plaintifF.     Cro.  J.  410.  pi.  lO.  Mich.  14  Jac.  B.  R. 
Hackwell  v.  Euftman. 

22.  If  a  3d  perfbn  be  to  have  the  benefit  of  a  promife,  as  where 
a  promife  is  made  to  the  father  for  the  benefit  of  the  fon,  there 
they  cannot  join ;  but  either  of  them  may  bring,  the  adtion ;  but 
in  fuch  cafe  the  declaration  muft  be  of  a  promife  made  to  the 
father,  though  the  fon  brings  the  adlion.  Per  cur.  Hardr,  321. 
pK  3.  Hill.  14  &  15  Car.  2.  in  the  Exchequer,  in  cafe  of  Bell  v. 
Chaplain, 

23.  When  u/ords  arefpoken  in  the  plural  number^  all  may  bring 
actions ;  but  they  muft  have  feveral  ^ftions,  and  cannot  join.  Per 
cur.  Keb.  525.  pi.  15.  Trin,  15  Car.  2.  B.  R.  Henacre,  &c. 
V 

24.  Cafe  by  an  own^r  of  a  $th  part  of  goods  ina  Jhipy  lying  gl^v.  33»t 
infra  corpus  com.  and  ready  to  fail,  and  that  the  defendant  flopped  ^^ 

hb  voyage,  by  getting  an  order  of  council  for  arrefting  her  by 
procefs  out  of  the  adbiiralty,  by  which  the  voyage  was  loft.  It 
was  agreed,  that  though  here  vf^s  but  one  ad,  and  but  one  ofFence^- 
jct  every  feveral  perjon  injured  may  have  an  aftion,  and  recover 
damages,  -  1  Salk.  31. 32.  pi.  2,  Pafch,  5  W,  &  M.  in  B.  R.  Child 
rfSandSt 
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3Mod.3if.  25*  An  aAion  was  brought  agamft  the  defendant,  for  tfaaf  he 
fflj^**^'  and  7  other  pcrfons  were  proprietors  of  a  vcffcl  which  ufed  to 
S.  r!  s.  c.  carry  goods  for  hire,  and  that  the  plaintiff's  goods  were  damnified 
adjudged  by  the  negligence  of  the  defendant,  who  was  one  of  the  proprier 
^^^?^^'  3^,  J  tors,  aeainft  whom  alone  the  a£l>ion  was  brought.  There  it  was 
^a/in  jr  i^cld,  that  though  there  was  no  a^hial  contrail  between  the  plain* 
cafes  tiff  and  the  part  owners,  yet  they  all  having  an  equal  benefit,  and 

grounded     ^^  ground  of  the  action  ariiing  upon  a  truil^,  which  fuppofes  a  con- 

[^  I  1      trad,  the  action  ought  not  to  be  brought  againft  one,  but  all. 
^     -^     4  Mod.  i8i.  cites  it  as  adjudged  in  B.  R.  Boion  v.  Sandford. 

QpoQCon-  ^ 

traAs  the  parties  who  are  privies  muft  be  joined  in  the  aAion.^-— 2  Lev.  258.  [though  wrong 
paged  as  263.]  S.  C.  adjudged  accordingly.  i  Show.  478.  pL  442.  Trin.  2  Jac.  2.  adjomatur. 
-J— —Show.  2 )•  S»C.  adjomatur.  Ibid.  10 1.  adjudged  for  the  defendant.— —Skion.  278.  pi.  r* 
Boulfton  y.  Hardy,  S.C.  adjudged  by  3  juftices  for  the  defendants;  but  Dolben  T.  e  contra,  becaufe 
it  might  have  been  pleadei!  in  abatement.  ■'  i  Salk.  440.  pi.  i.  S.  C.  adjudged  for  the  defeudant« 
becaofe  ail  the  owaers  were  not  joined,  this  being  not  an  a^on  ex  dellSo,  but  ex  quafi  con- 
tractu ;  and  that  it  was  not  the  contradt  of  one,  but  of  all ;  and  that  there  was  no  other  tort  but 
a  breach  of  trufl.*-— Carth.  58.  S.  €•  favs  judgment  was  given  for  the  plaintiff.  1  Comb.  ii(L 
%,  C.  iayt  he  was  informed  that  it  was  adjudged,  that  the  owners  ouglit  all  to  have  been  joined. 

26.  The  plaintiff  having  brought  3  feveral  actons  againft  ^fe^ 
veral  indorfers  of  one  and  the  fame  note^  motion  was  made  &at  the 

Slaintiff  might  make  her  elediion  againft  which  of  the  3  feveral 
efendahts  fhe  would  proceed,  and  that  proceedings  n^jght  be 
ftayed  againft  the  other  two.  Page  J,  faid,  that  the  pfaintin  could 
not  take  out  execution  but  againft  one  of  the  defendants ;  however 
thought  that  the  plaintiff  had  a  right  to  proceed  to  judgment  againft 
all.  Accordingly  the  motion  was  refufed.  Judge  Probyn  abfent, 
%  Barnard.  Rep,  in  B,R.  3i3»  Trin.  6  Geo.  2.  1733*  Wirley  v. 
Budder. 

( ¥•  c)     Where  feveral  may  join. 

I.  'T^  WP  cannot  Join  in  c0e  of  a  corody  to  make  their  plaint^ 
-'-    that  each  of  them  moula  have  certain  robes,  bread,  or 

beer,  &c.  Thel.  Dig.  25.  lib.  2.  cap.  2.  f.  8.  cites  30  £•  i.  Itin. 

Cornub.  Joinder  in  A6lion,  32. 
See(X.c)         %•  Several  may  join  in  writ  rf  attachment  upon  a  .prohibition^ 
34  H.  6. 43.  Thel.  Dig.  32.  lib.  2,  cap.  12.  f.  3.   cites  Trin.  13  £.  2.   Mich. 
aiJHL^  I.   '^  ^*  3-  ^"^  Tun,  28  E.  3.  95.  Joinder  in  A6Hon  2.  5.  6,  and 

that  fo  is  the  opinion  of  14  H.  6.  9. 

3.  And  fee  an  attachment  upon  a  prohibition  brought  by  three  in 
iommon^  for  that  they  vr^rtfued  in  the  fpiritual  courts  becaufe  they 
brought  a  writ  of  iand^  &c«  Br.  Joinder  in  Adion,  pi.  50.  cites 
8  AC  30. 

4.  And  if  an  a^fe  be  brought  againjl  feveral  tenants  who  loffy 
riiey  all  may  have  one  fuit  to  reverfe  the  judgment  \  and  if  it  be  re- 
verted,  eve^  one  fliall  have  that  which  he  loft.    Ibid. 

5.  TTwo  brought  writ  of  error  of  a  judgment  eiven  againfi  them, 
in  affife  of  freflforce^  and  pending  this  the  one  ditdy  by  which  the 
one  who  furvivedj  and  the  heir  of  the  other^  brought  new  fcirt facias  j 
9tid  good,  and  the  court  proceeded  and  reverfcd  the  judgment* 
Br.  Joinder  in  A^on,  pi.  53.  cites  19  AlH  ]. 

a  6.  Jf^€ 
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6.  AffUi  againft  thret.  Twa  wen  attainted,  an  J  the  third  ac^^ 
quitted  o/^e  difieifin,  and  all  three  joined  in  attaint '^  and  he  ^o 
Ivas  acquitted  was  fummoned  and  fevered :  and  after  the  defendant 
pleaded  the  joinder  of  them  who  was  acquitted  and  fevered  to  the 
writ,  by  which  the  writ  was  abated  per  judicium,  and  yet  after  fe- 
reranceu  Br.  Joinder  m  Aftion,  pi.  78,  cites  2i  Aff.  14.— -But 
39  £•  3.  and  11  H.  4.  contra. 

7-  If  two  infants  alien  i»y^^,  they  fhall  not  join  in  Dumfuit  infra  ^-P-  ^\* 
^ataiu  but  fhall  have  feveral  anions,  as  it  fecms.     Bn  Joinder  in  ?!?™  f"'*' 
Acboo,  pi.  30.  cites  21  £.  3.  50.  cites  s.  c. 

r.  106.  Arg.  S.  P.  cites  29  £.  3. 


8.  Contra  where  two  are  dijfeifed,  &c»    Bn  Ibid.  [  5^  1 

S.  p.    Br.  Dum  fult,  &c  pU  2.  cites  S.  C« 

9.  In  uOWc/dur  jointenants  are;  /w^  ^/]^^  ^j&^  ^fi&^r  tw9j  they 
JbaU  have  ajjije  in  name  of  the  four,  quod  diireifiverunt  eos,  and  the 
twofimll  hejummoned  and  fevered.  Br.  Joinder  in  Adlion,  pi.  55. 
cites  23  Aif.  9. 

10.  fijxt  if  two  jointenants  are,  ^nJ  /i&<  one  dijfeifes  the  otber^  he 
fhall  have  amfe  of  the  moiety,  and  ihall  not  join.     Ibid. 

11.  But  where  two  jointenants  are  dilTeifed,  and  the  one  re^pur'^ 
cboTes  the  whole  land,  the  other  (hail  have  affife  in  the  name  of  both^ 
and  the  other  (hall  be  fummoned  and  fevered.    Ibid. 

12.  Fine  was  levied  to  An  for  life,  the  remainder  to  2  barons  and  TM.  Dtj» 
their  femes  in  taiL  the  tenant  for  life  died,  the  2  barons  and  their  *f!  i^*/* 

^  t       t  ' /r  ft«f»/-  t  •/T*  f  n  cap.  2*  1. 7* 

ywwj  A^i/  \jfue,  and  died  before  entry,  the  one  tjjue  and  ajtranger  cites  S.  c. 

tntertd,  and  die  fl/A^r  j^«/  brought  fcire  facias  upon  a  fine  de  me^  ^^^  Fitih* 

dietate,  and  eood ;  for  it  was  agreed  that  the  iffues  in  tail  oueht  -vji^l^f  *J1 

to  fever  in  acbon,  and  not  to  join  in  acuon;  for  it  is  a  jotnt  gft,  but  adds 

and  feveral  inheritance.    Br.  Joinder  in  A^ion,  pi.  38.  cites  24  q»«re,  and 

'^^  3*  29*  Mich.  38  E.  3.  aS^ 

13.  ^jifi/ where  coparceners  are  dijfeifed  ^ty  may  join  in  adion)  Htjjflers 
hut ♦  ^Arir  iWri  Jhalt fever  in  aftion ;  per  cur.    Br.  Joinder  in  Ac-  XiA^*^ 
tion,  pi,  38.  cites  24  E.  3.  29.  2x,  the*^ 

Awf  ajfft  of  tbt  moietyy  and  the  iffite  of  the  other  writ  of  entry  fur  diffeifn  ;  per  Thorp"  Br.  Joinder 
la  A&ioity  pi.  12.  ctces  45  £.  3.  3.— ^^S.  P.  Br.  Joinder  in  Action,  pi.  7.  cites  48  £•  3.  14. 

*  The  one  (hall  have  afiion  of  the  one  moiety^and  the  iifue  of  the  other  writ  of  entry  furdif- 
fctfin  of  the  other  moiety,  and  when  they  have  recovered  and  had  execution  they  iball  be  copar^ 
ceocn  again.    Br.  Joinder  in  AAion,  pi*  43*  cites  39  H.  6.  8. 

It  was  ruled  by  Holt  Ch.  J.  at  Rygace  in  Surry,  Summer  afiizes,  10  W.  3.  upon  evidence  at  a 
trial,  that  €9^arcencr»  may  join  in  tji/imttd  \  and  (by  liim)  the  cafe  in  f  Moor  682.  n.  939.  |s  not  laWf 
id.  Raym.  Rep.  726*  Boner  v.  Juner. 

f  This  is  the  cafe  of  Milliner  v.  Robinfon.  Mich.  42  Se  43  Eltz* 

14.  Three  coparceners  made  partition  in  chancery,  upon  which 
one  granted  rent  to  the  two  of  100  s,  per  annum,  by  thefe  words, 
iriz.  50  X.  to  the  one,  and  50  j.  to  the  other,  and  alfo  joined  in  fcire 
&cias  in  B.  R«  fuper  tenorem  reccrdi  ibidem  miffi,  and  exception 
taken  that  the  rent  is  a  feveral  rent  by  the  words  fubfequent;  & 
jxm  allocatur  ;  but  the  joinder  awarded  goodt     Quod  nota.    Br, 

Joifld^  in  h&^w^  pi*  79«  cites  29  AJ.  23, 

J5»  Trcfpafi 


$t  aafontf    [Joinder.] 

15.  Trefpafs  agajn/f  2,  who  pleaded  Not  Guilty  and  both  fomd 
guilty,  ancl  they  joined  in  attaint^  and  exception  taken,  that  upon 
the  feveral  pleas  there  ought  to  be  feveral  attaints,  and  yet  the  writ 
awarded  good.     Br.  Joinder  in  AiSion,  pi.  80.  cites  30  Aff  49. 

16.  Executor  whofurvives  fhall  have  ac^on  alone,  and  the  ex- 
ecutor of  the  executor  who  is  dead  fhall  not  join  with  the  firft 
executor  who  furvived.  Br.  Joinder  in  Adion,  pi.  28.  cites  38  p. 
3-17. 

17.  And  where  2  have  wood  in  commouy  and  make  a  bailiff'^  and 
the  one  makes  executor  and  diesj  and  the  other  after  make^  bis  exe^ 
cutor  and  diesy  the  ejcecutor  of  the  furvivor  alone  fliall  "have  the 
a£tion  of  account,  and  the  executor  of  the  other  fhalU  not  join. 
Ibid.  V 

ii%toparfi'  18.  Per  Belle,  if  a  n^an  has  2  daughters^  and  dies  feifed^  and  a 
^^"^^^^^  Jlranger  abates^  and  the  one  has  ifluc  and  dies,  the  aunt  and  the 
ijuTlndLiy  ™cce  fhall  join  in  mortdancejior ;  quod  non  negatur.  "Br.  Joinder 
vifXxheiffue  in  Adtion,  pL  I2*  cites  45  £.  3.  3. 

€md  ibr  othtr 

tnter  and  are  Sfffijedy  they  may  join  in  aflife,  becaufe  the  ct>pareffiqry  nminmeSf  and  fo  if  there  were 
twenty  dcfcents  where  the  coparcenary  continues  and  no  partitioa  had ;  per  Daaby  aod  Licdetoa* 
Br.  Joindec  ia  A£li«ny  pL  40.  cites  9  £.  4.  14. 

r  ^  -^  "I  ig.  Two  men  brought  ^od  ei  deforceat  upon  ejiate  tail  as  heirs 

*•  "^  "^  in  gavelkind^  quod  cUinat  61  heredibus  de  corporibus  fuis  exeunti- 

See44£.  >  bus  and  yet  the  writ  good  by  the  opinion  of  the  court.    Br.  Joinder 

2i.at(Z.c)  in  AiUon,  pL  14.  cites  46  E.  3.  21. 

Br.  Joinder       20.  If  2  bring  ajjtfe  which  pajfes  againjl  thept  by  con/piracy  of 

m  Aftion,  cthersy  and  they  two  join  in  writ  of  conspiracy  againft  thenij  it  is 

&c!ac^*^*  good  by  award  i  Quod  nota.     Br,  Confpiracy,  pi.  10.  cites  47  E, 

cordingly,      3.   1 7. 

becatife 

they  were  joint  plaintiffs  in  the  aflife.-^^Thel.  Dig.  32.  lib.  t.  cap.  12.  i.  4.  cites  S.  C.  adjudged 

accordiogly,  but  cites  it  adjudged  19  R.  2.  that  a  cannot  join  in  writ  of  coorpiracy. 

Sce3iH.6.   •   21.  But  2  brought  writ  of  rA<7w*^r/y  in  common.    Thel.  Dig. 

i.at(C.d)    22.  lib.  2.  cap.  12.  f.  4.  cites  47  E.  3.  6. 

22.  Four  barons  and  their  femes  brought  writ  of  entry  fur  diiU 
feifm  en  le  poft  of  a  difTeifm  made  to  the  fame  anceftor,  and  counted 
how  \JiJiers  were  feifed  infee^  and  was  to  defcend  from  two  to  two 
others^  and  from  thofe  two  to  two  of  the  demandants  as  to  cofins  and 
heirsy  and  to  the  other  two  as  daughters  and  heirs  of  thofe  who  were 
difleifed,  and  becaufe  they  ought  to  have  feveral  anions  the  writ  was 
abated ;  for  though  the  anceftor  may  have  aflife  in  common,  yet  the 
heirs  Jhall  have  feveral  actions.  Br.  Joinder  in  AiStion,  pi.  17.  cites 
48  £.  3.  14. 

See  39  E.  ^.       23.  jfll  the  tenants  in  ancient  demefne  may  join  in  mori/lraverunty 

7.  at  ^Z.  c)    Yyxxt  they  may  count  feveral  counts  if  they  will  j  per  Belk.     Br, 

Thel.  big.    Monftraverunt,  pi.  3.  cites  49  E.  3.  22. 

31.  lib.  2. 

cap.  10.  f.  !•  ia]rs  it  appears  in  diverfe  ancient  books,  and  in  F.N.  B.«i«-Aod  Thel.  D^.  32.  lib. 

a.  cap.  12.  f.  a.  cites  8  £•  4.  x6.  that  feveral  may  join. 

Br.  Replc-  24.  If  J.  S.  IS  poffeffid  of  3  oxen^  and  W.  Nn  is  pofjeffed  of  ^ 
Iit«  S^'c"'  ^^i^h  &c-  there  if  a  man  diftrains  all  thofe  heajis^  j.  S.  and  W.  N. 
axKi  fays '     cannot  join  in  replevin^  becaufe  they  h^yo  fevfrai  properties^  and  it 

it 
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U  a  good  pica  to  3,  that  J.  S,  is  owner,  abfque  hoc  that  W,  N.  that  the 
any  thing  thereof  has,  and  that  W.N.  is  owner  of  the  4,  abfque  ^^"5^*^* 
hoc  that  J.  S.  any  thing  thereof  has.     Br.  Joinder  in  Adion,  pi.   s.  p.  and 

74.  cites  3  H.  4.  1 6.  therefore 

•  they  were 

not  foffered  to coutit.    Br.  Rctornc  de  Avers,  pi.  14.  cites  8  H.  4.  ai.  Br  Replevin,  pi.  37, 

cites  j%  H.  7.  4.  S.  P.  »Br.  Joinder  in  AdtioOi  pi.  63.  cites  12  H.  7.  5.  S.  P.  Ow.  106. 

Arg.  S.  P. 

25.  If  a  man  joins  with  a  monk  in  aBion^  all  the  writ  (hall  abate.  Where  on« 
becaufe  the  monk  is  not  a  perfon  able  to  bring  action.  Br.  Joinder  >s^''"«^^j;i» 
in  AOion,  pi.  72.  cites  7  H.  4.  i.  N.n»tnaL 

M£  him  bis 
■Bilt  in  the  obligation^  yet  the  ahbot  (hall  have  the  afHon  alone,  and  furmife  that  the  other  w£t 
coromaigii  at  the  time.  Sec  Quod  nota;  per  judicium.    Br.  Decte,  pi.  190.  (191)  ciCes  31  H.6w 
30.— -fir.  Obligation^  pi.  77.  cites  S.C. 

26.  If  40  are  outlawed  in  appeal  brought  by  feme  of  the  death  of 
her  hujband^  they  may  join  in  writ  of  error  upon  it,  or  fever  at  their 
pleafure ;  but  if  they  join  all  ought  to  appear,  or  otherwife  the  de- 
fendant never  (hall  be  demanded.  Br.  Joinder  in  Adlion,  pi.  24. 
cites  7  H.  4.  45. 

27.  Three  men  Joined  in  Homine  replegiandoy  and  no  exception  Thd.  Dig* 
taken  but  admitted  good;  quod  nota.  Br.  Joinder  in  Action,  pi.  3a-iii»«  «• 
25.  cites  8  H.  4.  2.  a!dt«HiiL 

'^  8  H.  4- 137* 

[but  feccns  mifprinted]  that  1  or  ^  men  cannot  join  in  this  writ ;  but  fays  that  the  contrary  wag 
held  S  £.4. 16.  propter  favorem  libertatis. 

28.  But  anno  8  H.  4.  21.  per  cur.  they  ought  not  to  join,  and 
therefore  were  not  permitted  to  count,  but  were  let  to  go,  and  the 
defendant  prayed  deliverance  from  them,  and  could  not  have  it  be- 
caufe they  haa  found  furety  to  fue  with  efFe<5l,  fo  that  the  defendant      f  C4. 1 
might  have  execution  againft  the.  mainpernors.    Br.  Joinder  in  Ac- 

tion,  pi.  25. 

29.  Two  (hall  not  join  in  falfe  imprifinmenU  Arg.  Ow.  io6, 
cites  8  £.  4.  18  H.  6.  10  £.  4. 

30.  Several  may  Join  in  Ex  parte  talis.    Thel.  Dig.  32.  lib.  2. 
cap.  12.  f.  2.  cites  o  £.  4.  i6« 

31.  In  appeal  againft  three^  if  every  one  be  outlawed^  and  every  om 
has  charter  ofpardon^  they  (hall  not  join  in  fcire  facias  to  have  it 

.  allowed,  but  (hall  have  feveral  fcire  facias's.     Br.  Joinder  in  Ac- 
tion, pL  84.  cites  8  £.  4.  13. 

32.  All  of  one  and  the  fame  blood  mzy  join  in  writ  de  libertate  pro^  Thel.Dif. 
handa  in  ravorem  libertatis.  Per  Markham,  &  Laicon  quod  non  32*  ^i^-  >• 
ncgatur.    Br.  Joinder  in  Action,  pi.  85.  cites  8  E.  4.  16.  "^*  "'^ 

S.  C.  3s  S.  P.  accordinjrly. 

33.  Two  cannot  join  in  aftion  of  battery  done  to  them.  Br.  Thel.  Dig. 
Joinder  in  A6lion,  pi.  68.  cites  12  £.  4.  6.  3»«  lih.  2. 

^  '  '^  /^  cap.  12.  f.4^ 

crcs  S.C.  accordingly,  and  that  fo  aijrccs  Mich.  19  R.  t.  Brief  916.  ■       Qw.  106^  Arg.  cius  8  £«4. 
iH.  iS  M.  ^.  to  £.  4.  S.  P.  accordingly. 

34.  If  there  are  2  tenants  and  one  brings  replevin  upon  a  dtftrefs 
taktn  by  the  lord^  the  mefnc  cannot  join  to  the  plaintiff  unkfs  the  othet 

Jointenant 
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johitenantfirji  joins  t9  the  plaint ij^;  fqr  the  one  alone  does  not  hol^ 
of  the  mefne  but  both  hold  of  the  mefiie.  Br.  Joiatenants,  pi.  35. 
cites  12E.  4.  2. 

35.  Where  it  is  by  way  fAdifina  1  may  join  although  their  plea 
hefeviraL  Arg.  Cro.  E.  473.  pi-  36.  in  cafe  of  Worfcly  v.  Char- 
nock,  cites  12  £.  4*  6. 

36.  If  two  jointenants  have  a  bailiff'^  and  om  ajjigns  auditors^ 
both  (hail  join  in  adion  of  debt ;  for  the  affignment  of  one  is  the 
affignment  of  both.    Br.  Joinder  in  Afkiony  pi.  87.  cites  x8  E« 

4*  3* 

37.  Trcfpafs  by  S.  and  D.  of$0  cygnets  talen^  the  defendant  faid 

as  to  20  that  the  property^  at  the  time  of  the  trejjpi^s^  was  in  S.  ahna 

abfque  hoc  that  the  other  any  thing  hady  and  as  to  20  that  the  pr§^ 

pertyy  f^c.  was  in  the  other  at  the  time  of  the  trefpafsy  judgment  of 

the  writ,  and  as  to  9  Not  guiltyy  and  as  to  the  other  one^  pleaded  c^f^ 

torn  of  the  county  of  Bucks^  that  of  land  adjoining  to  the  landwbere^ 

&c.  And  the  pleas  were  held  good  to  the  writ,  and  e  contra  in  bar« 

Br.  Trefpafe,  pi.  418.  cites  2  R.  3.  is- 

jr.andB.         3g.  Two  jointenants  (halt  join  in  ^are  inAe£t  of  an  ad  vow- 

^aiirw  of    gj^ .  f^j,  ^j^^  Utixng  is  entire,  and  none  o?thcm  (nail  have  Qtiare  im- 

w^««  of    pedit  of  the  moiety  of  an  advowfon  of  a  church,  nor  of  the  third 

a  church,     or  fourth  part,  but  fhall  join,  and  therefore  they  ought  to  agree 

^oidT  c7    *^  prefentment.    Br.  Joinder  in  Action,  pi.  103.  cites  5  H.  7.  8. 

jtreleuftd  f  B.  and  then  the  church  avoided.  B.  majr  hare  ^uart  imtetUt  in  bis  own  name  only- 
Cro.  £.  6c>o.  pi.  7.  Mlcb.  39  &  40  £liz.  B.  R.  Beonet  v.  Bilhop  of  Norwich. 

Undir-leffii  3^.  B.  and  2  others  fue  for  [are  fued  by]  3y5vrrtf///i//x  in  the 
«iJ/»ii  «/.^^  Ipiritual  court,  and  they  join  in  a  prohibition.  And  by  the  court 
ofThe^uIid'  that  is  not  good.  But  they  ought  to  have  had  three  feveral  prohi- 
being  fued  bitions*  And  therefore  a  coniultation  was  granted.  Noy  131. 
in  the  fpi.    fi^^^^  cites  M.  26, 27  Eliz.  C.  B. 

ntual  court  ' 

for  tythes  may  jom  impnhiintliu    Owen  13.  Hill.  36  Eliz.  B.R.  William  Bartue't  cafe. 

Prohihitwt  cannot  be  brought  by  a  where  the  griefs  are  feveral.    Cro.  C.  i6a.  pU  3.  Micfab 
eCar.  B-R-  Kadwallader  ▼.  Bryan. 

It  was  faid  by  the  court  that  a  may  joi^  in  ^aprobiltitim  thm^b  tbej^avawnn  bt  fivtraff  bnt  they 
muft  fever  in  their  declarations  upon  the  attachment.  Vent.  266.  Mich,  la  Car.  i.  B.  R.  per  car. 

See(A.d)  ^.0.  7t  and  R.  acknowledged  a  flatute  merchant^  and  judgment 
34 H.  6.43.  y^^^  jj^  M^n  it  in  C.  B.  and  the  land  ofT.  only  was  extended^  be- 
caufe  the  other  had  not  any  thing ;  And  he  brought  error  in  B.  R. 
and  the  judgment  in  C.  B.  was  reverfed.  And  the  queftion  was,  if 
»*And  fee  ^^J  ^^  ^^7  j^^'^  '^^  ^^  fcire  facias  for  to  have  reftitution  of  that 
34  H.  6. 43.  which  they  loft,  and  the  mean  profits,  where  in  truth  one  of  them 
*  (Z«  C-)  had  not  loft  any  thing.  But  refolved  by  Ae  court  that  they  may 
join,  and  that  the  words  of  the  reftitution  to  T.  only  may  be  good 
enough,  becaufe  he  only  had  fuftained  the  lofs,  and  both  wcrmpartsei 
to  the  firft  iudgmenty  and  to  the  reverfal  of  it^  and  by  the  reftitutioii 
he  that  lo»  nothing  {hall  recover  nothing.  Noy  t30.  Tbompibn 
&al'. 

41.  Defendant  in  quare  impedit  and  the  bijbop  may  join  in  a  writ 
of  error.  Cro.'£.  05.  oU  11.  Mich.  29  &  ^  £la#  B«  JL  The 
yiJSipp  of  Clouccfter  and  Savacrc's  cafe» 

42.  Caufc 


issi 
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42,  CSfijI^^^/^ff  being /k/^rtf4  suid  not  joint,  they  caimot  Join  Le.  317.pi* 

in  the  aflioo ;  as  in  cafe  oX^fim  Lvitd  by  an  infant  and  OTie  of  full  445- ^'soc 

agff  the/  cannot  join  to  revcne  the  fine  for  the  infancy*     Cro.  ]£•  ton  Michf* 

115.  pL  15*  Mich.  30  &  31  Eliz.  B.  R«  Piggot  v.  Rimel.  30  &  31 

£liz.  B.  R« 
farms  tobe  S.  C  and  npon  a  writ  of  error  brousbt  by  the  infant  alonOi  the  writ  was  held  good, 
aod  the  fine  rererfed  as  to  the  infant  only. 

43*  The  owner  of  the  land  let  it  to  befowed  by  hahesj  viz.  he  was  Le-j's-  pi* 

to  find  half  the  feed,  and  three  more  were  to  manure  the  land,  and  ^^  £|^*^^ 

find  the  other  half  of  tlie  feed.     A  Jlranger  broke  the  clofe^  and  all  c.B.  Haro 

4  brought  an  a£Uon  of  trefpafs.     Adjudged  that  this  was  no  leafe  v-  Okeiie^ 

of  die  Eind,  and  therefore  they  could  not  all  join  in  trefpafs  Quare  ?' f^'  f^J* 

claufum  firegit,  &c«    Cro.  £•  143.  pi.  xo.  Trin.  31  £liz.  C.  B.  they^couM 

Hare  &  al'.  v,  Celey.  not  join  in 

trefpafs  for 
breaking  of  the  dofe,  and  jodgmenc  againft  the  plaintiff— Goldtb.  77.  pL  9.  Hare's  cafe.  S.  €• 
faeki  accordingly  as  to  the  claufum  fregiu 

t 

44.  Principal  and  bailj  where  judgment  is  given  againft  the  prin-  Hob,  7s.  pL 

cipal,  and  another  judgment  againft  the  bail,  they  cannot  join  in  a  J^f^^  ^* 

turit  ef  error ',  for  &tk  sicc  2  feveral  judgments.    Jenk.  302.  pi*  74*  cordmgV* 

cites  HilL  1 1  Jac.  Anon.  Foreft  ▼. 

Sandland. 
Show.  8.  S.?.  accord  in  gl3r»  and  cites  S.  C.  Pafch.  i  W.  &  M,  Etans  ▼.  Pettifer.        CosiU 
i&S.  S.  C  aod  the  writ  of  error  was  quafhed ;  and  held  that  Hob.  7s.  is  gpod  law. 

45*  A.  £firained  the  beafi$  ofB.  and  C  whereupon  JD.  the  de* 
fendant,  in  confederation  of  10  L  paid  to  him  by  the  plaintiffs^  promifed 
to  procure  the  cattle  to  be  re-delivered  to  them  on  or  before  fuch  a  day^ 
and  fi:>r  not  performing  this  promife  B.  and  C.  brought  this  a£Uon« 
It  was  moved  in  arreft  of  judgment,  that  the  plaintifTs  ought  not 
to  join  in  this  a&ion,  becaufe  the  promife  on  which  it  was  founded 
was  not  one  intire,  but  a  feveral  promife  made  to  each  of  them  ; 
but  by  3  J.  contra  Jerman,  the  confideration  is  iqtire,  and  cannot 
be  divided,  and  here  is  no  inconvenience  in  joining  ;  but  if  one  had 
brought  the  adion  alone,  it  might  have  been  queilionable.  Sty.  203. 
HUL  1649.  Vaux  V.  Draper. 

46.  Caie  by  A^  and  B.  for  that  each  of  them  had  a  mill  in  the  *  2  Samid. 

fame  manor,  which  they  have  ufed  ♦  [refpeSfivelyl  to  repair^  and  time  l^^\^^^' 

out  of  mind  all  the  tenants  of  the  manor^  whereof  the  defendant  is  one,  Lithebye^ 

have  and  ought  to  grind  all  the  grain  fpent  in  the  houfes  at  thofe  2  S-  c.  held 

mlkifr  oneof  them\  but  that  the  defendant  grinds  grain  fpent  in  \^^l^ 

his  houfe  at  «ndther  mill,  &c.    Per  Hale,  &  tot.  cur.  They  may  may  join ; 

wen  joi%  fi>r  the  damage  is  intire  to  both  their  mills.    But  Hale  for  though 

took  exception  to  the  declaration,  that  it  is  not  well  hid  to  gjjtnd  *^  f*^*^ 

at  dlofe  2  mills,  or  one  of  them ;  for  it  might  be  that  all  ought  to  be  y^  the^^ 

ground  at  one  ef  themy  and  in  fuch  cafe  the  plaintiffs  cannot  join;  nwge  isaa 

hut  the  declaration  (hould  have  been,  that  all  which  is  not  ground  Jj]^'*^^ 

at  the  sue  millfhouU  be  ground  at  the  other.    And  another  exception  *^°*^^  * 
i)cing  taken  by  Twifden  J.  the  plaintiff  prayed  a  Nil  capiat  per  bil*    [  56  1 

km,  and  bad  it.    1  Lev,  27.  Mich.  23  Cur.  a*  B*R*  Li^by  v.  .   ,  . 

PnrJtfinj.  •  ^  DOtn,  foe 


cqr* 
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fiiall  hive  ttieii^Jdint  dftion,  or  other  wife  th;ir  damages  will  be  recovered  twice,  if  th^  bring  thei^ 
ieveral  actions*— -—Vent.  167.  S.C.  held  accordingl/.^-^2  Keb.  631.  pU4«.  203.  pU5i.8jx. 
|>L  35.  838.  pL  71.  850.  pL  100.  S.C.  and  they  may  join. 

47.  Several  men  that  hzvefevsral  eJfaUSy  and  no  nlation  the  one  U 
the  ather^  cannot  join  in  making  prefcriptian^  (as  freeholders  and 
copyholders  of  a  manor  for  common ;)  fot  the  prefcripdon  of  the 
one  does  not  concern  the  other.    .Vent.  388.  Arg. 

48.  T^t  father  and  Jon  covenanted  with  a  purchaser  to  fell  lands j 
&c.  and  it  was  agreed  between  the  parties,  that  the  purchafer  Jhould 
payfo  much  of  the  turchafe-money  to  the  fon.  The  aftion  was  brought 
in  the  name  of  both  \  and  upon  a  demurrer  to  the  declaration  it 
was  held  illybecaufe  the  duty  is  vefted  in  the  fon,  and  he  alone 
ought  to  have  brought  the  action ;  and  judgment  for  die  plaintiff* 
3  Mod.  263.  Mich,  I  W.  &M.  Tippett  v.  Hawkey. 

49.  In  cafe  the  plaindiFs  declared  of  a  cuftom  in  die  parifh  of  C« 
-  for  the  parijhioners  yearly  to  ele^  two  perfons  to  be  churchwardent 

there,  and  that  they  eleSled  according  to  the  faid  cuftom  B.  and  C^ 
but  the  defendant,  furrogate  of  the  hijhop^  refufes  to  admit  and  fweor 
them  into  the  faid  office ;  upon  whibh  they  Bring  a  mandamusy  and 
hefalfely  returns  a  cuftom  for  the  vicar  to  chufe  one  churchwarden, 
and  that  therefore  he  cannot  admit  both  the  faid  plaindfFs,  but  is 
ready  to  admit  one  of  them.    It  was  moved  that  they,  could  not 
join ;  but  adjudged  per  tot.  cur.  for  the  plaindiis ;  for  the  manda- 
mus, and  the  whole  profecudon  and  charge  thereof  was  joint ;  and 
this  is  no  office  of  profit,  nor  is  the  adion  brought  for  that,  bm; 
for  the  unjuft  return,  by  which  they  were  put  to  die  charge  of  the 
mandamus.    3  Lev.  362.  Trin.  5  W,  &  M.  C.  B.  Ward  &  al*  y. 
Brampton. 
3^*^'35»-       50,  In  cafe  for  flopping  a  fliip,  by  prbcefs  wxt  of  the  admi* 
and'judg.'     ra'ty?  *'l  ^'^  proprietors  of  the  goods  ought  to  join;  tut  where 
Rienc  af.      one  Only  brought  the  adion,  and  had  judgment^  die  joint  pro- 
*^*^-""    prietorfliip  not  being  pleaded  in  abatement,  the  judgment  was 
s.c.«,*d7he  affirmed  in  error,     i  Salk.  31.  pi.  2.  Pafch.  5  W*  &  M-  in  B.  R. 

defendant      Child  V.  Sands. 

jM}t  plead- 

sngf  this  matter  in  abatement,  and  averring  that  the  others  were  living  at  the  time  of  the  a6tioB 

brought,  the  plaintitf  had  his  judgmeflu        Skin.  3  34.  Sauds  v.  Child,  S.  C  argued.    Sed  adjonli- 

tur.— .Ibid.  361.  S.C.  and  judgment  afRrmed.  ■  ■■■iCarth.  294^  S.  C.  and  judgment  affirmed.  ■■■ 

Comb.  235,  S.C.  and  judgment  ai&rme<L 

A^*^"  [o**  51.  Several  inhabitants  procured  a  licence  of  a  chapel  for  a  c«»* 

to  rt  ^l/Z"  ^tnticle^  which  the  bijhop^s  regtfter  refufes  to  regijter  according  i# 

mui  was  iW.  (i  M.  and  ubon  a  mandamus  to  regifter  it,  made  a  fM  re-- 

brought  by  /jy^.     Several  of  the  inhabitants  joined  in  one  a£kioa  agauift  him; 

w^J^ns '  **^^  adjudged  upon  demurrer,  after  divers  arguments,  that  it  wdl 

and  moved  lay  per  omnes  conjun£dm.     ^  Lev.  363.  Trin.  8  W.  3.    The  in- 

in  arrtft  of  habitants  of  Hinley-Chapel  m  LancaSiire  v.  the  Regifter  of  th« 
fe":.dBUhopofChefter. 

not  be,  becaiife  the  fets  <f  the  me  were  not  the  fees  of  the  other,  but  feveral.    Cur*  advifare*  vclt» 
1%  Mod.  349.  Pafch.  12  W.  >  Butler  v.  Rews.  ■    ■■  la  Mod.  s7'-  Pafch.  la'W.  3.  Botler  ind 

i'ewiii  V feems  (0  be  S,  C  jia4  the  excepuon  weighing  much  with  ibe  cuurt;  the  mattes 

W9S  comprooMfed* 

5».  Jf 
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52.  If  a  Itgacy  be  given  to  twoj  one  cannot  fue.  So  of  a  r^- 
duwtt  bonorum  to  divers^  they  muft  all  joifi  y  but  when  legacies  are 
given  to* divers  peribns,  'each  alone  may  fue  for  his  own  legacy; 
per  the  folicitor-general.  2  Chan.  Cafes^  124*  Mich.  34  Car.  ft. 
in  ct£c  of  Haycock  v.  Haycock. 

52.  If  all  the  tnarimrs  of  a  (hip  join  to  fue  thi  mafter  In  the     f  C7  1 
admiralty,  they  may  do  it,  and  no  prohibition  lies  j .  biit  if  the 

mafier  and  feinnen\o\n  in  a  fuit  againft  the  owners  for  wages,  a 
prohibition  may  iflue  on  motion.  2  Show.  86^  pi.  75^  Hill.  31  & 
32  Car.  2.  B.  K.  Anon. 

53.  A  n9te  made  by  one  ofafodely  f»  another  of  them^  is  a  nofte 
to  all  except  him  that  gives  it.  The  fame  of  Atl^  on  account 
iiated,  aftd^ey  muft  all  join.  If  there  are  "^o  part>iers^  and  one  of 
them  covenants  with  all  the  reft,  he  is  in  that  refpedt  feveral  from 
them  all,  and  they  {hall  all  join  againft  him.  ^  Mod^li6.  Mich. 
I  Annae,  B.  R.  Thimeblethorp  v.  Hardefty^ 

54.  Several  inhabitants  in.  a  parijh  may  appeal  together  to  the 
feffions  againjl  a  poor-rate  for  inequality i  I2  Mod.  259,  260^ 
pi  14.  Mich.  8  Ann.  B.  R.  ♦Per  cui^  in  cafe  of  the  Queen  v^ 
St.  Giles's  Parifh. 


(Z,  c)     Where  fcveral  muft  jom< 

I.  \JI7  H  E  RE  tf  tnan  has  fever al  infants^  arid  diesj  where  the  '^^^^  J^^s* 
^  ^    eu^om  is  that  the  infants  JhaU  have  a  third  part  of  the  l^'^^^f^^^^ 
goods  of  the  father^  they  (hall  not  be  compelled  to  join  in  action  citti  S.c,  * 
of  detinue,  nor  m  writ  of  rationabili  parte  bonorum.     Br.  Joiii- 
der  in  Adion,  pi.  93.  cites  i  £•  2.  &  34  £.  2.  &  Flt^h^  Dctintte 


2.  If  a  man  covenants  with  20  to  make  the  fea-bariks  of  A.  fi.  A.  B.  and 
[&c.]  and  with  every  one  of  them^  and  after  he  does  riot  db  it,  by  ^-thTs? 
which  the  land  of  two  of  them  is  furrounded  ad  dampnum,  ice* .  and  w.  R. 


thofe  two  may  have  aSion  of  covenant  without  the  others,  by  the  ^cumfuoiu 

opinion  of  the  court.     3iooke  makes  a  quaere;  for  It  feems  that  ^'^^,7^ 

every  one  {hall  have  a£tion  by  htmfelf.     Br.  Covenant^  pL  94.  /fml  [n  the 

cites  6  E.  2.  It«-Kanc.  3  covenan- 

toismuil 
join.  Adjodsei!  on  a  writ  of  error  brought  in  the  Exchequer,  and  a  former  judgment  reverfed* 
becasfe  they  did  not  join.  3  Le.  160.  pi  209.  Hill.  29  £liz.  C.  B.  BeckwUb's  cafe.— ^2  Le«  47. 
pL  6a.  Anon,  hot  feems  to  be  S.  C.  adjudged  accordingly,  notwidiftanding  this  ca(^  of  6  E.  z.  was 
ibroncly  iufifted  upon.— Jenk.  16 1.  pi.  63.  cites  5  Rep.  i8.  h.  Slingfb/s  cafe,  S.  C.  and  fays  that 
the  cafe  was  ;  A*  cenvryt  n  manor  to  3  in  fee,  and  eovtnantt  wiih  themt  ^  ^uoii^et  eonim,  tliat  he  has 
conreyed  a  good  eflate  to  them.  This  is  a  joint  eftate,  and  therefore  a  joint  covenant^  and  they 
^t^mfom'm  covenant  beforipMtliion ;  for  it  is  a  covenant  re.it,  ^nil  goes  with  the  eflate ;  hut  alter 
partition  the  faid  feoffees  may  have  feveral  actions  of  cuvenAnt ;  for  it  is  a  real  covenant,  and  goet 
«i!h  tf.e  eftare ;  and  the  word  fmliUt  in  this  cafe  helps  them  alfo  after  parti^joa.  Adjudged  upon 
error  in  theExcbequer-chamoer. 

And  if  3  tDtmori  bad  been  c9nv<yed  to  7  perfons  fiverally  with  futh  a  eovtHsnt,  this  h:d  bwi  feverai 
Covenants,  and  not  a  joint  covenant.    Jenk.  162.  pL  63.  Mich.  29  Sc  30  T.ht.  in  Cam.  iic^cc. 

GrjM:  t9  2,  and  ecv:»ant  ninth  ibetn,  a»A  tithtr  of  them^  that  he  was  lawfully  feife^i  Itc  yet  they 
cinnai  foe  feverally,  hecaofe  the  intertii  it  joint,  rind  an  interelt  cannot  be  granted  jointly  mm!  feve* 
ni'T.    5  Rep.  iSL  Ik  Mich.  19  k  30  Eivi.  in  Cam.  Seicc  SliQ|;(by*s  eaOe. 

VoL>  n.  F.  3-  ^ 


•  • 
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3,  In  cwenant  the  writ  was  brought  by  2  chaplains  where  the 
ifd^ture  was  mad^  between  the  2  chaplains^  and  one  Hugh^  of  the 
one  part  J  and  the  difendant  of  the  other. part^  an(l  it  was  held  a  good 
writ  without  naming;  Hugh,  becaufe  tne  agreement  was  by  tije  in- 
denture, that  the  defendant  ought  to  infeoiF  the  chaplains  omy,  &c. 
and  Hugh  was  named  for  tcftimohy  only,  and  pCt  his  feal,  and  was 
not  to  have  any  profit.  Thel.  Dig.  32.  lib.  2.  cap.  12.  f.  i.  cites 
Hill.  19  E.  3.  Variance  65. 
And  p*  it  ^.  Where  feoffment  by  deed, with  warranty  was  made  to  3  infeey 

Sen  ^'X*  *"^  *^  ^^^  ^^  "^^*^  furrendtfs  to  the  two  his  eftate,  the  opinion 
o-.c  bitd  re-  of  the  coi|^  was,  that  the  two  may  maintain  writ  of  warrantia 
JuifeJ  to  the  charta  YritKoxit  the  3d.     Thel.  Dig.  25.  lib.  2.  cap.  2.  Li2.  cites 

omers^      Mich.   20  E.  3.  4!- 

But  as  to  thefurrenJer,  it  vJtk  held  22  ft.  6.  51.  that  fuch  furrcnder  Jhould  be  void,  noCwitlifUnding 
that  he  who  furrendered  lud  only  an  eflate  for  lus  life.    Ibid. 

r  r8  1  5.  Falfe  claim  made  before  jujlices  of  forejlwas  traverfed  in  B,  R. 

^  ^  viz.  it  was  of  making  a  woodwarcLof  the  wood  of  P.  and  to  have 

windfalls  there,  and  he  who  traverfed  made  title  to  himfelf  rhercafy 
and  that  the  j^gment  before  the  jujl  ices  of  the  for  eft  was  ad  exheere^ 
dationem  of  him^  and  of  all  other  comntuners  of  o.  Skip,  faid  the  grief 
is  fuppofed  as  well  to  all  the  comtnmers  as  to  hi mfelf;  judgment  of^ 
the  writ ;  &  non  allocatur ;  but  thp^writ  awarded  good.  Br.  Brie^ 
pi.  156.  cites  21  E.  3.  48. 

6.  In  detinue,  if  2  bail  a  deed  to  deliver  to  themy  or  to  one  ofth0tty 
both  (hall  have  the  adion,  and  not  the  one  alone ;  for  if  they  fhould 
bring  feveral  actions,  the  cou|rt  could  not  know  to  whom  to  deliver 
it;  perThirning;  quod  cur.  concefTit.  Br.  Bailment,  pl.4,r  cites 
12H.  4. 18.  fr 

7.  Four  jointenants  werey  and  2  of  them  diffeifed  the  other  2,  upon 
which  an  ajjife  was  brought  in  the  names  of  all  the  4  againfl  the  X 
dilfeifors^  who  were  fummoned  and  feveredy  and  the  2  dijjiifees  made 
their  plaint  of  the  moietyy  and  the  writ  was  adjudged  good.  Thel, 
Di^.  25.  lib.  2.  cap.  2.  f.  XI.  cites  23  Aflf.  9.  and  thatib  agrees 
Trm.  3  E.  4.  10.  and  47  E.  3.  23. 

8.  If  2  jointenants  are  SJfeifed  by  a  Jhangery  and  afterwards  the 
wu  of  them  conius  to  the  tenancy  by  purchafe^,  and  the  other  is  put  to 
his  a£lion,  both  of  them  ought  to  be  named  demandants  notwithftand- 
ing  that  one  be  tenant,  &c.  Thel.  Dig.  25.  lib.  2«  cap.  2.  f.  ii« 
iays  it  was  (b  held  23  AfT.  9.  and  fays  fee  28  H.  6.  9. 

9.  If  there  arc  3  brothers  of  land  partible^  and  the  one  holds  out 
the  3^,  he  alone  may  have  affife  of  the  3d  part  of  20  acres  of  land 
without  naming  the  2d,  for  it  may  be  that  he  has  his  land  in  quiet. 
Br.  Joinder  in  Afiion,  pi.  56.  cites  23  Aff.12. 

ID.  Affife  of  rent  by  E.  the  defendant  faidy  that  the  plaintiff  herd 
nothing  unlefs  in  comsnon  with  y.  5.  daughter  of  A^  fifler  oftheplain^ 
tiffy  who  is  alive^  not  natnedf  judgment  of  the  writ;  and  if^  &c» 
niil  tort ;  it  was  found  that  M^  wasfeifed  in  fee  of  the  rent  and  died 
fifed^  and  the  land  defcended  to  A>  and  E^  whioi  A^  had  ijfiu  J*  S*  and 
dted^  and  J^  S\'  was  within  age,  and  £.  took  him  in  wordy  and  r/- 
ceixjed  the  whole  rent  to  his  0%^^  ufcy  and  not  io  the  uiib  ^  J.  S»  por 


** 


aftianiS    [Joinder.]  5.8 

y)e^  any  Aing  affimod  to  J.  S.  in  allowance,  nor  the  anceflor  had 
no  other  land,  and  by  award  the  writ  was  abated  by  the  not  nam- 
ing of  J»  S.  Quod  nota;  and  fo  fee  the  feifin  of  the  one  is  the 
feinn  of  bothj  quod  nota  bene.  Br.  Joinder  in  Action,  pi.  6o. 
cites  ^6  AiT.  i* 

11.  If  any  tf  tbt  tenants  in  ancient  demefne  be  iiftrained  for  more  See 49  E.  3. 
ftrvices  than  they  ought  to  make^  there  all  the  tenants  in  ancient  ^21^^ia^^* 
demeihe  ought  to  join  in  monftraverunt,  and  if  any  be  omitted  the  ftraveruntf 
writ  (hall  abate.     Br.  Joinder. in  Adtion,  pi.  8i.  cites  39  £.  3.  7.      pi-  4*  cites 

F.  N.  B.  I4* 
S.  P.  and  ixf%t  that  it  (hall  be  fued  by  all  without  naming  any  of  them  by  the  proper  name,  but  . 
ttotnraesy  &c.  dc  tali  maaerio  de  J.  S.  which  is  ancient  demcfue ;  but  i^i  the  atuchmenc  thereupon 
hefluU  be  named. 

12.  Where  zjointenants  of  afeefimpU  kfe  by  default^Aej  (hall  jj^"*}-^** 
join  in  writ  of  rights  but  y  the  one  of  them  has  only  an  eftate  for  ^^erc the 
his  Uftj  and  the  other  have  thefee^  the  one  /hall  have  quod  ei  deforceat 


2  are  ten- 


fof  his  moiety,  and  the  other  a  writ  of  rsghtj  and  after  they  have  '»'»"  /«"  fi/V 

recovered  they  may  enter  and  hold  in  jointure  as  before,  &c.  Thel.  J^^y^^^' 

Dig. 25.  lib.  2*  cap.  2.  f.  14.  6itesMich.  46£.  3.  2J.  and  that  fo  cap.  2. (.14. 

agrees  Mich,  j  9  H.  6.  cites  Tria. 

\  3  £.4.10* 

13.  In  pracipe  quod  reddat  again/I  2,  where  in  truth  the  one  has 
ttitbittgj  if^  the  demandoTtt  recovers  by  default  after  default  againji 
both^  he  who  was  tenant  fljall  have  the  qi^  ei  deforceat  alone  with- 
out die  other.  Thel.  Dig.  27.  lib.  2.  cap.  2.  f.  35.  cites  Pafch. 
8'IL  2.  Brief  931. 

14*  One  jointenant  without  his  companion  nuiy  fue  his  purparty 
out  of  the  bands  of  the  king  where  sJl  is  feifed  into  the  king's      [  59  1 
hands.    Thel.  Dig.  26.  lib.  2.  cap.  2.  f.  15.  cites  Trin.  2  H. 
4-  23. 

15.  If  goods  are  bailed  to  twoj  and  the  .one  has  pojeffiony  and  a  Detinue  </ 
ftranger  carries  them  away,  yet  both  (hall  have  a£lion  of  trefpafs.  ^  ™?'' 
JBr.  Joinder  in  Aaion,  pi.  31.  cites  7  H.  4.  43.  £jtnd.mt 

frayfd  gnr- 
in/hmMTf  and  had  ity  and  the  garmfhte  came  and  yinW,  that  tbs  wrltlnfrs  *mti  made  to  two,  <vtH  dih- 
Vered  irf  the  iwo  itito  indifferirU  bandSf  tmd  the  me  of  them  has  brouoQ  the  ttffion  alattf ;  judgmetit  of 
tbe  wrii ;  and  per  Tbirn.  and  Cur.  the  adUon  does  not  lici  tliough  the  i^amiihee  cannot  plead  in 
abitement  of  tbe  writ  which  tbe  defendant  has  admitted  good,  yet  becaufe  it  appears^  the  v/r:t 
JbaB akatfy  and  tbty  (haU  bring  tbt  oRion  In  common ;  quod  curia  concefliu  Br. Detinue  de  biens,  pi* 
aa  dtM  iftH.4.  i8. 

i6.  So  where  2  are  joint  proprietors^  and  the  one  has  pofTeflion^ 
and  a  ftranser  carries  diem  away;  per  Vampaee ;  for  otiierwife  it 
is  a  good  i^a  that  the  property  is  in  the  plaintiiF  and  in  J.  B.  not 
named;  Judgment  of  the  writ.    Ibid. 

17.  \i  tenant  in  tail  has  iffue  2  daughters^  and  difcontinues  and 
£esf  or  a  man  abates^  they  (hall  have  one  formedon^  and  (hall  join  ; 
b^t  if  tenant  in  tail  dies  feifed^  and  his  2  daughters  and  heirs  enter  and 
difcoHtinuej  and  each  has  tffue  and  diesj  there  each  iiTue  (hall  .have 
fonnedon  of  his  moiety  by  himfelf.  Br.  Joinder  in  Adion,  pi.  33, 
cites  19  H.  6.  45. 

18.  So  if  2  barons  and  femes  feifed  in  jure  uxorum  alien^  and  the  Br.  Joinder 
barons  die,  there  each  of  the  temes  (hall  have  Chi  in  vita  by  her-  'ij^^^^^^J 

F  2  feI4  ^ 
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34  H.  6.  II.  felf,  and  fhall  not  join;  note  the  diverfity  for  the  alienation  of  ditf 
s.r>.accord.  ^^^  j^  ^^^  ^^^  alienation  of  the  other.     Br.  Joinder  in  AiStion^ 

Pavers.       pL33- citesigH.  6. 45.  ,    .      l 

19.  Where  two  jointenanU  are,  and  the  one  of  them  Uafes  that 
which  to  him  belongs  to  one  for  term  of  yearsy  and  the  lejfee  will  not 
fuffer  the  other  jointenant  to  occupy^  the  ajftfe  ought  to  be  brought  in 
both  their  namesy  notwithftanding  that  the  one  has  no  caufe  of 
complaint,  &c.     Thel.  Dig.  26.  lib.  z-  cap.  2.  f.  16.  cites  Trin.^ 
28  H.  6.  9.  per  Fortefcue. 
See  Noy.  20.  If  a  man  recovers  in  value  again/l  twoj  and  taies  execution 

Th*'     -       ogain/l  the  one,  yet  both  fhall  have  attainty  and  fliall  join  in  attaint. 
fonTcafe     Br.  Joinder  in  ASion,*  pi.  4.  cites  34  H.  6.  43.  per  Fortefcue, 
ai(Y.c)  21.  fointengnts  ought  to  join  in  atSlion  of  trefpafs   of  a  clofe 

broken.     Thel.  Dig.  25.  lib.  2.  cap.  2.  f.  10.  cites  35  H.*6.  55. 
and  Hill.  32  H.  6.  33.  and  of  goods  carried  away,  Pafch.  19  H.  6.  ^ 
fbl.  65.  ' 

22.  Where  an  obligation  is  made  to  an  abbot  and  a  fecular perfony 
and  the  fecular  perfon  diesy  the  abbot  and  the  executor  of  the  fe- 
cular pcribn  ihall  join  in  action;  for  theadion  fhall  not  furvive  to 
the  one  for  feveral  capacities.  Br.  Joinder  in  Aftioni  pi.  71.  cites 
F.  N.  B.  tit.  Debt. 
F.K.B.  49.  23.  Two  prebendaries  may  be  one  parfon  of  a  rAwrr A,  and  they 
W  fhall  join  in  juris  utrum;  quod  nota,  that  they  may  have  this  ac- 

tion; for  it  is  twice  alleged  there  that  they  may  have  juris  utrum. 
Br.  Prebend,  pi.  3.  cites  F.  N.  B.  49. 

24.  If  two  tenants  in  common  join  in  a  leafe  for  lifcy  rendring  2i. 
and  a  pound  of  peppery  and  a  hawky  or  a  horfty  there  they  Jhall  join 
in  ajftje  of  the  hawky  &c.  which  is  entire,  and  Jhall  have  2  ajftfes'  of 
the  2  X.  and  the  pound  of  peppery  which  are  feverable.     Br.  Relcrva- 
tion,  pi.  44.  cites  Littleton  tit.  Tenants  in  Common. 

25.  But  pf  trefpafs  in  the  foil  they  fhall  join  in  a£lion,  and  in  other 
fuch  a£lions  perional.     Ibid. 

26.  And  they  fhall  join  in  a£tion  of  debt  for  rent  referved  by  them 
upon  their  leafe  for  years.     Ibid. 

27.  And  yet  in  avowry  for  the  fame  renty  they  ought  to  fever;  for 
this  is  by  reafon  of  the  reverjiony  which  is  fever al.     Ibid. 

28.  Where  2  have  a  hoife  in  commony  and  the  one  of  the  two  Jells 
the  horfe  for  lol.  they  fhall  join  in  adion  of  debt;  for  it  fhall  be 

[  60  1      adjudged  the  contract  of  both.     I'hel.  Dig.  26.  lib.  2.  cap.  2.  f.  19. 
cites  x8£.4.  3. 

29.  A.  expofed  land  to  3  to  fow  at  halves  for  one  crop.  In  an  ac- 
tion a^ainft  a  flranger  for  fpoiling  the  corny  thev  mufl  all  join,  viz. 
A.  and  the  3  others.  Cro.  £.  143.  pi.  10.  Trin.  31  £Us.  C.  B. 
Hare  &  al'  v.  CeUey. 

30.  Bond  to  3  to  pay  the  money  to  one  of  ihemy  all  ought  to  join 
in  the  fuit ;  for  they  are  all  as  one  obligee.  Yelv.  177.  Trin.  8  Jac. 
Rolls  V.  Yate. 

31.  It  was  faid  at  the  bar,  and  not  gainfaid,  if  a  man  perjures 
himfelf  againjl  twoy  the  one  by  himfelf  cannot  have  an  action  upon 
the  ftatute,  but  they  ought  to  join ;  for  he  is  not  the  only  party 
grieved.    Htf .  73.  Hill.  sCar.C.B.  Dcakins's  cafe. 

32.  In 
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32.  In  •covenant  the  plaintiflF  declared  upon  an  indenture  made  f"  covenant 
between  A.  of  the  fJrft  part,  B.  of  the  fecond,  and  C.  of  the  third,  ttTfXw 
in  which  quUibet  eorum  covenanted  with  each  other  refpeftively  the  inurrji 
to  raife  a  joint-ftock  af  6000I,  and  to  buy  brandies  in  partner-  of  the  cove, 
(hip,  and  that  none  of  them  during  the  partnerfliip,  fliould  trade  ^Xtlnii not 
in  brandies  upon  his  own  account,  &c.  or  in  company  with  any  fevcrai, 
other,  but  only  iipon  the  joint-account,  &c.  C.  brought  adJioa  they  muft 
againft  B,  the  defendant,  and  amongft  other  things  aifigned  for  J!^^"  !J  ^^^ 
breach,  that  B.  the  dcfeiulant  had  during  the  paitnerfhip  traded  uf  breach; 
for  200  tuns   of  branly  upon  his  own  account,  and  not  upon  but  where 
the  joint-account.     After  judgment  given  for  the  plaintiff  by  de-  ^ifr^^^j 
feult,  it  was  obje£led  that  A.  ought  to  be  joined  with  C.  in  this  i^rfft  and 
aftion;  for  though  the  covenant,  by  the  words  of  it,  was  joint  caufeofac- 
and  feveral  between  all  the  parties,  yet  the  intereft  and  caufe  of  ^J*'"  ^^  '*' 
acUon  is  joint  only;  for  upon  every  breach  A.  had  an  equal  da-  have  aaioa 
mage  with  C.    and  therefore  he  ought   to  be  joined  with  the  alone, 
plaintiff  in  this  a£lion;   upon  its  being  moved  again,  the  court  Saund.is5. 
was  of  opinion  againft  the  plaintiff,  biit  no  judgment  was  given;  car. a.  Ec- 
bv  the  plaintiffs  had  leave  to  difcontinue,  and  bring  a  new  ac-  ciefton  v. 
tion.    I  Saiind.  153.  Trin.  20  Car.  2.  Ecclefton  &  Ux'  v.  Clip-  cUpflxam. 
(ham.  , 

^2'  Where  there  vltc  feveral  refiduary  legatees^  they  rauft  all  join 
in  an  a£lion ;  but  where  the  fhare  of  each  was  left  to  the  difcretion 
of  the  executor,  as  he  without  compulfion  at  law  fhould  declare, 
and  the  executor  had  declared,  and  had  paid  all  the  legatees  but 
one,  yet  he  alone  fued  for  an  account  in  Chancery,  without  the 
others  joining,  and  was  relieved.  2  Ch.  Cafes,  198.  Trin.  26 
Car.  2.  Gibbons  v.  Dawley. 

34«  A.  covenanted  with  B,  and  C  that  he  would  not  make  any  Covenant 
agreement   to  farm  the   excije  of  beer  in  Cornwall  without  their  on  anicles 
confent.    B.  alone  brought  covenant  againft  A.  and  aftigned  the  menf'bcl 
breach,  that  A.  made  an  agreement  for  fuming  the  excife  with-  tweenfeve. 
out  his  confent.     The  court  held  that  here  was  no  joint  intereft,  rai  fiJicrs, 
but  that   each  might  maintain   an  action  for  his  particular  da-  ^^0^]*^^^^ 
mages,  or  otherwife  one  of  them  might  be  remedilefs ;  for  if  one  piay,  &c. 
had  confented  to  A.*s  farming  it,  and  had  fecretly  received  fome  afunUci*, 
recompence  for  it,  it  is  not  reafonable  that  the  other,  who  never  )J,"'*io..^i'* 
confented,  Ihould  lofe  his   remedy;    and  therefore   the  plaintiff  mayor's 
had  judgment,     2  Mod.  82.  Pafch.  28  Car.  2.  C.  B.  Wilkinlon  ^^y*  ^^' 
v.  Loyd.  •  ^-"'-^  '""'P'  . 

i^  10/.  tacb  t9  tbe  §tbef  fointfy  onA  ttvtraUy^  anJ  onc  only  brin;j«;  rov?*!inr.t,  .-md  affigns  the  breach, 
t*ac  the  defendant  piaycd  ad  quandam  tabemani,&c.  judgment  ft  r  Die  defendant ;  for  they  ougltt 
ail  CO  have  joined,  the  interelt  being  jointi  and  it  is  r^-pu^nant  and  cuntradii^iory  for  4  pcnons  to 
h*nd  themfeWes  the  one  to  the  otiier,  jointly  and  fevei;iUy.  Conib.  115.  Ti  in.  i  W.  Sc  M.  in  B.  K« 
Spencer  v.  Dorant.  -*—  Show.  S.  5.  C.  accordingly. 
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seePrero-   (A..d)     WhcTC  thc  Kuig  and  a  Subjeft  fhall  join 
f£7)  in  a  Writ. 

I,  A  Suit  was  maintained  in  thfc  Exchequer  bv  the  king  and  the 
^^  maytir^  batliffs  and  commonaltv  of  SouU^ampton^  who  held 
the  vitt  and  port  in  fee-farm  ef  the  kingy  againjl  certain  perfons 
who  had  taken  certain  cuftoms,  and  dsjlt/rbed  the  corporation  from 
taking  cujlom^  &c.    Thel.  Dig.  28.  cap.  4*  f,  I-  cites  Trin.  2  E. 

2.  Where  the  king  bad  given  the  ward  of  a  chapel  to  Z).  againft 
whom  A:  brought  affife^  and  the  plaint  was  of  a  houl?,  land,  and 
rent,  &c.  and  pencUng  the  affife  />•  reftgned  to  the  kingy  and  tho 
king  gave  it  to  one  O.  and  after  the  plaintiff'  in  the  affife  recovered^ 
and  O.  was  oufted,  &c.  upon  which  a  writ  of  error  was  maintained 
ky  the  king  and  0,jointfyy8cc.  ThcL  Dig.  28.  lib.  2.  cap«  2*  f.  2f 
cites  IS  Aff.  8. 

3.  A  writ  was  maintained  for  the  king  and  the  guardian  of  the 

hojpital  of  St.  Leonard  of  Torkj  which  was  of  the  patronage  of  thc 

kmg,  againJI  certain  perfons  who  had  withdrawn  the  abns  t^thefaid 

hfpital;  and  it  is  faid  there,  that  the  king  and  the  clerk  who  m$ 

dtjturbed  by  provifoj  ihould  join  in  pramunire  by  the  new  ftatute. 

Their  Dig.  28.  lib.  2,  cap.  4.  f.  3.  cites  Mich.  25  £.  ^.  50, 

But  where        4,  Where  an  obligation  is  made  to  the  king  and  to  his  cuftomers^ 
an  otltatm  ^      fl^^jj  j^;^  ^j^  ^j^  j^  ^^j  y^^j  £)j      ^g^  jji,,  j.  cap.  4, 

IS  made  fo      >•  .^%  r  ^  ^  .        •  1..    1      1         *%  t  •    j^   •      a  ».•  r   t- 

%,  and  tin      (bis)  f.  6,  Cites  It  as  adjadged  21  R.  2.  Joinder  m  Action  3, 

«N«  I'j  eutm 

fitur/Zy  the  kinfc  aloae  (hall  have  a^on  for  the  whole' without  the  other.    TheL  Dig.  29.  lib.  a. 
c<ip.  ^.  (bis;  f*  6.  cites  Mich.  19  U.  6. 47. 

(B.  d)     Againft  whom.     Where  Adion  may  be 
brought  againft  fcvcral  for  the  fame  Fad  or 
.     Thing. 

J.  COVENANT  was  brought  by  the  lejee  againft  the  Uffir^ 
^^  becaufe  the  lejfor^  after  the  leafe,  made  feoffinent  to  one  who 
onjled  the  leffee^  and  aw^ded  that  it  lies  well  \  quod  nota ;  and  yet 
f  he  lefiee  might  have  had  re-entry^  or  have  had  quare  ejecit  infra 
fcrminuin  by  the  ftatute^  and  yet  this  does  not  toll  the  aAion  of 
covenant,  which  is  given  by  the  common  law,  notwithftanding 
that  cjuare  ejecit  iiura  tertninum  is  given  by  the  ftatute;  but 
Brooke  makes  a  paere  if  he  cannot  recover  againft  the  lejfor  by  the 
^ne  writy  and  againft  the  feoffee  by  the  othsr  writi  for  he  may  re- 
cover by  two  quare  impedits  of  one  avoidance.  Br.  Covenant, 
pi.  7.  cites  46  £.  2.  4. 

2.  A.  demanded  5 1.  of  B.  and  C.  as  monies  expended  for  them 
pro  diverfis  negotiis ;  and  upon  an  arbitration  B.  and  C.  were 
fVi0rdf4  rt  p^y  4  A  via,  £»  to  paf  j^  /,  and  G  40  x.    A  fcvcral  ac- 

tiw 
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tkm  may  be  brought  againft  B.  or  C. '  For  the  viz,  makes  it  as 
fcveral  arbitrements  for  both;  and  judgment  for  the  plaintiff. 
Cro.  E.  422.  pl-  18.  Mich.  37  &  38  Eliz.  B.  R.  Sower  v.  Brad- 
field.  «• 
•  3.  If  u^.  takes  beafts  by  command  of  IS.  the  replevin  may  be  brought 
againft  both^^ox  againft  the  commander  only.  Mich.  8  Ja.  B.  per 
curiam.  See  Replevin  (D.) 

4*  If  one  cuts  nu  corny  and  another  carries  it  away^  adign  lies 
againft  any  of  them.  Cited  by  Jones  J.  Mar.  22.  in  pl.  49.  Pafch. 
15  Car.  to  have  beeh  adjudged  in  B.  R. 

5.  Debt^upon  an  obligation  againfi  twOy  by  feveral  pretcipeSy  and      f  62  1 
demanded' againji  each  the  whoUy  'zni  judgment  of  the  writ  was  de-' 
mandedy  bec^ufe  he  ought  to  demand  thq  whdk  againft  the  one  tjpon « 
only,  or  againft  both  by  one  praecipe,  by  which  the  writ  tvas  abated  Hond  yo« 
for  contrariety,  anno  14  H.  4.  19.   But  the  plaintift'eledled  his  ex-  ^y^J^ 
ecution  at  his  peril ;  for  he  ihall  have  but  one  execution  againft  the  tmd  ftvttalm 
one  of  them  only.    Br.  Dettc,  pl.  59.  qites  7  H.  4.  6.  h»  »>»«  ^poa 

9BHCt  you«iay ;  per  Holt  Ch.  J.  6  Mod.  197.  Trin.  3  Aanae^in  cafe  of  Fanihaw  ▼•  Morifon* 


(C.  d)    Where  fevcral  may  be  joined, 

I.     A  Man  may  maintain  one  writ  againft  feveral  of  champerty  for  Br.  Jdinder- 

^^/everal  champer0f$.     Thel.  Dig.  49.  lib.  5.  cap.  ax.  U  I.  p^t^"*"' 
cites  Mich.  32  H.  6.  9.      4  cites  31  H« 

^  6.  I.  S.P. 

where  the  offience  is  feveral,  concerning  one  and  the  fame  principal  matten       ■   Sec  47  £.  1. 17* 
at(Y.c) 

a.  Writ  of  dower  was  brought  again/i  tenant  by  elegity  and  iim  in 
reverfion,.  Thel.  Dig.  47.  lib.  5.  cap.  11.  f.  i.  cites  Mich..  2£.  3. 
42.  and  fays  it  is  held  that  it  may  lie.     Hill.  I  £.  3.  3. 

3.  A  man  may  well  maintain  one  writ  again/}  the  tmrtgagee  and  Br.  Brief^ 
the  mortgagor  Jointfyy  notwithftanding  that  the  mortgagor  be  not  tc-  J^^,''u^ 
nant,  for  doubt  of  the  redemption  pending  the  writ.    Thel.  Dig.  6.  16/17.' 
46.  lib.  5.  cap.  8.  f.  I.  cites  Pafch.  6  £.  3.  252.  Trin.  11  £.  3.  S.P.  ac 
Brief  474.  Trin.  26  £.  3.  62.  Trin.  41  £.  3.  16.  Pafch.  7  H.  6.  f'^}^^' 
J9.  Tnn.  32  E.  3.  Per  quae  fervitia  9.  *  privity  be- 

tween them. 

4»  Mortdancefior  may  be  by  feveral funmums  againft  leveral  perfons. 
Br.  Several  Praecipe,  pl.  ii.  cites  10  Aff.  3. 

5  &  6.  And  where  2  were  obliged  &  uterque  eorum  in  folido,  one 
writ  was  maintained  againft  one  of  diem  alone.  Thel.  Dig.  48. 
lib.  5.  cap.  18.  (bis)  7.  2.  cites  Pafch.  xoE.  3.  502. 

7.  It  was  laid  that  writ  of  right  of  advowfon  lies  againft  tenants  in 
ctmmon  of  the  advowfon  jointly.  1  hel.  Dig.  44.  lib.  5.  cap.  3.  f.  4. 
cites  Trin.  1 7  £•  3*  38. 

8.  A  man  cannot  maintain  one  writ  jointly  againft  the  heir  and 

F  4  againft 
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ftgmtnft  the  executors.     Thel.  Dig.  47.  lib.  5.  cap.  12.  f.  2*  citet 

Hill.  18  E.  3.  4. 
If  a  ro^n  g.  Jf  2  parceners  are  coheirs  hy  fine  executory^  and  the  dhe  and  a 

'w/w^"!  '5  fi^^H^^  enters^  the  other  {hall  have  fcire  fiicias  to  execute  the  fine* 
fo  tblhiiri     againft  the  ftranger  of  the  moietv ;  for  the  other  fitter  is  in  in  the 
cfthiir  b9-    Other  moiety  by  title,  and  To  it  (hall  not  be  againft  both.  Br.  Joinder 
-iVMhcrc     '^  Aaion,  pi.  96.  cites  24  E.  3.  ?8, 

term  of  lift,  mndftvtrai  fnbtrjfances ;  an^  if  each  have  HTue  and  die,  and  the  ijfue  of  the  Mr  tmiafiroK^er 
twtvri  into  tim  wbclt  Lnd,  the  iffuc  of  the  other  (hall  have  his  aflien  of  thtmnpt^againfi  tbcfirmngtr  Wy ; 
fof  th^  oti^er  ilTue  is  in,  in  his  mqiety  by  ti^le,  an4  the  ftranger  has  the  other  moiety  by  ,toit«  Br. 
Dpmaiviy  01.48.  cites  24  £•  3^  19. 

55«  9-E»  4«       10.  Writ  brought  againft  9ni  parcener  and  one  who  has  the  efiate. 
>4-  V(C./i)  ^^^^  tenant  by  the  curtejy^  who  was  baron  to  herfifter^  (hall  be  good, 

by  the  opinion  of  all  the  court.    Thel.  Die.  44*  lib.  5.  cap.  3. 

f.  2.  cites  Trin.  24  E.  3.  29  &  31  E.  ^.  Several  Tenancy  21.    '. 
r  6^  1  II'  One  joint  fifre  facias. yyzs  maintained  againft  feverai  tenantt 

out  of  a  fine^  without  Jeverat^arnijhtnent.     Thel,  Dig.  lo!^  lib.  I  p. 
Jbid.  113.     cap.  16.  f.  7.  cites  Hill.  24  E.  3.  23. 

Jib.  10.  cap.        '^  '  TOO 

ft3«  f.  6.  cites  8  C.  and  30  E.  3.  31.  x 

12.  One  an4  the  fame  writ  of  ^uid  juris  cksmat  was  n\aintained 
againft  frwral  tenants  for  life^  and  riot  accepted.  Br.  Several  Te- 
nancy, pi.  23.  cites  24  E.  3.  37. 

13.  In  a0e  brought  againft  afemcy  it  wzs  found  that  Jhe  had  en^ 
tired  claiming  to  her  ufcy  and  to  the  uje  ofherftfter  and  co-heir^  where 
their  entry  was  not  lawful^  &c.  The  wjit  was  adjudged  eood,  not* 
withftanding  that  the  othA^  fifter  was  wot  nam€«[,&c.'   For  a  man 

.     ,  (hall  not  be  co-heir  to  a  difleifin.^,  Thel.  Dig.  44.  lib.  5.  cap.  i, 

f.  4.  cites  27  Aff.  68. 

.  14.  Scire  facias  out  of  a  reccvery  in  writ  of  debt  may  be  brought 

tf£/7/^   the  executors  alone   without  na^ir^g  the  heir  or  tertcnants^ 

Thel.  Dig.  47.  lib.  5.  cap.  12.  f.  7.  cites  Trjn.  27  E.  2.  80. 

Ajvjccipc         i^,  A  fcire  facias  brought  againft  tenants  in  common  was  ad- 

ll?^g"?ift    J^jdged  good.    Thel.  Dig.  ^.  lib.  5,  cap.  3.  f.  2,  cites  HiU.  2^ 

ItH'o  tenants   E.  3;   9^? 

incommoiii 

but  there  Ihali  be  feverai  writs  of  moieties.    Br.  Joinder  in  A£lion,  pi.  83.  cites  8  E.  4.  10. 

•  16.  One  writ  upon  theftatute  of  labourers  was  maintained  againjl 
the  fervant  for  departing  out  ofjervice  and  the  majler  who  had  re-- 
tained  him.  Thel.  Dig.  49.  lib.  5.  cap.  20.  f.  I.  cites  Pafch.  29 
E.  3.  35.  and  Pafch.  9  H.  6.  7.  and  Mich.  28  E.  3.  97. 

17.  Where  2  were  obliged  jointly^  after  the  death  of  both  a  writ  of 
debt  was  braught  againft  the  executors  of  the  furvivor  of  them  alma 
And  it  was  faid  by  I'horp,  that  after  the  death  of  one  of  them  the 
writ  may  be  brought  againft  the  furvivor  alone,  or  againft  him, 
and  the  executors  of  the  other  jointly.  Thel;  Dig.  47.  lib.  f. 
cap,  12.  f.  6.  cites  Pafch.  31  E.  3.  Executors  82. 

18.  One  writ  of  attachment  upon  a  prohibition  was  maintained 
againft  2  by  feverai  tone  per  vad.  ice.  TheU  Dig.  107.  lib.  lO. 
cap.  i6*  f.  5.  circs  Hill.  33  E.  3.'  Brief  913. 


•  • 
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l^,  Dectis  tantum  was  brought  againft  jurors,  zni  fuMofed  that 
y.  and  IV.  received  fuch  a  fum^  iic  and  the  defendant  demanded 
judgment  of  the  writ,  becaufc  the  receipt  of  the  one  is  not  the 
receipt  of  the  other ;  &  non  allocatur.  Br.  Joinder  in  A^on, 
pi.  5.  cites  40  E.  3.  33. 

20.  A£tion  upon  thejlatute  of  labourers  was  brought  againft  twoy  ?»*•  Joinder 
becaufe  he  retained  ihcm  in  the  office  of  carvers  for  a  yeary  and  they  j,"  ^f '^^ 
departed  \  and  becaufe  the  retainer  nor  departure  of  die  one  is  not  39  £.3.  7. 
the  reutner  nor  departure  of  the  other,  therefore  the  writ  was  s.  P.  ana 
abated  by  exception  of  the  party.    Br.  Joinder  in  A£tion,  pi.  6.  oughftol* 

cites  40  E.  3.  35.  fcvcral  ac- 


tions. 


T.itl.  \>\%,  49.  lib.  5.  cap.  10.  cites  S.  C,— F.  N.  B.  167.  (C)  in  the  new  notes  thcic  (**)  citti 
39  H.  3.  6.  S.  P.^  ■  S.  P.  Br.  Joinder  in  A^ioiii  pi.  i6.  cites  47  £.  3.  6. 


21.  And  yet  contrary  in  treffafs^  and  it  is  found  that  the  one  did  S"* »« t«f- 
part  of  the  trefpafs  by  himfelf,  and  the  other  the  reft  by  himfelf,  the  ^l  *s*^U* 
plaintiff  fl^Il  recovery  for  there  the  writ  does  not  appear  ill  in  it-  ^ l^ai. 
felf,  and  yet  contrary  here ;  Note  the  diverfity,     Br.  Joinder  in  »«»'»"<'  i/"'** 
Aaion,  pL  6.  cites  40  E.  3.  35.  I^tttl 

qvtttA^  the  pliintiif  ihall  recover  againft  the  one,  and  (hall  be  amerced  aj^ainjl  the  other ;  for  tbex9 
the  writ  mght  bavt  heen  tru^.     Br*  Joinder  in  A.^ion,  pK.j5.  cites  47  £.  3.  16. 

%\  here  the  trefpafles  are  ferer^iUy  done  by  two  men  feveral  actions  (haU  be  brought,  bat  contni 
of  joint  trefpalfes  <lone  bj  feveral.    Br.  Joinder  in  Action^  pi.  47.  cites  36  U.  6.  27.  29. 

aa.  In  one  and  the  fame  writ  the  one  precipe  was  againji*y.  W^ 
and  Rich  of  \  acres  of  landj  another  againft  j.  JV.  alone  of  ^  acres 
of  land,  and  the  3^  againji  Rich  alone  of  4  acres  of  land,  and  held 
that  all  the  writ  Ihall  abate,  if  they  are  the  (ame  perfons  and  the  f  64  1 
lame  land.  Thel.  Dig.  107.  lib.  lO.  cap.  i6.  f,  4.  cites  Mich. 
41  E.  3.  Brief  544. 

23.  Several  tenants  may  be  joined  In  one  and  thcpfame  writ  of 
per  ^uee  fervitia*     Br.  Joinder  in  ASion,  pi.  95.  cites  43  E.  3.  7. 

24.  In  trefpafs  againft  a  corporation  and  J.  N.  the  faid  J,  Nl 
pleaded  to  the  writ  becaufe  it  was  brought  againft  both  where  it  mould 
be  by  feveral  writs  \  for  againft  one  lies  capias  and  exigent,  and 
againft  the  corporation  only  diftringas^  but  it  was  not  adjudged.  Br. 
Brief,  pi.  71.  cites  45  E.  3.  2. 

25.  Where  ailion  is  to  be  fued  againft  2  tenants  in  common  a  man 
fball  have  feveral  actions.  Br.  Tenant  in  Common,  pi.  4.  cites 
48E.3.  16,  17. 

26.  If  two  abbots  or  priors  have  ward  and  do  waftcy  one  and  the 
imt  writ  (hall  lie  againft  both  without  fuing  feveral  writs,  as  ad- 
mitted clearly  in  a  writ  of  wafte.  Br.  Joinder  in  AAion,  pK  18. 
cites  49  £.  3.  25. 

27.  It 
againft  ieveral 
to  da    Thel.       _  .  ^      .     ,       .  ,  -  ^  ^- 

.       *  *  •  n  AAion  fiir 

Iff  Cite,  pL  33.  cites  ^  C  &  S.  P.  accordingly,  and  becaufe  the  aQ  of  the  one  is  not  the  aA  of 

the  other,  the  writ  was  abated Hr.  Joiiulcr  in  A<!ion,  pi.  »o.  cites  &  C.  and  becaufe  tht 

nonfeafauce  •£  the.  ^ne  is  not  the  a(X*  mi  the  oCheo  they  ought  not  to  be  joined,  and  the  writ  was 
jkated. 

28  Replevin 
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:B^.1tq)le-         jg,  Replivin  agalnji  4,  two  juftified  for  execution  upon  recovery  ctf 

•  Ses  s!  cf/'  ^^^^^jff^y  ^'  ^"^  ^^  ^^^''^  ^^'^  '^  ^'<^>  ^^*  ^^  *^s  to  the  takiag 
k.  S.  p.  ac-  of  ^wo  beads,  where  the  replevin  was  of  four  beafts,  and  the  fourth 
conUagly*  juftified  the  taking  of  the  other  two  refidue  for  rent  arrear  to  him- 
felf  by  reafon  of  tenure ;  and  fo  fee  that  a  man  may  join  fe^ceral  in 
replevin  who  diftrained  feveilEiI  beafts  by  feveral  titles,  and  yet  well 
as  in  trefpafs  where  they  juftify  feverally  \  Quod  nota.  Br.  joinder, 
pi.  22.  cites  7  H.  4.  27. 

29.  A  man  may  have  one  and  the  fame  writ  of  Jcire  facias  againjl 
**                feveral  tenants  by  words  of  feveral  fummons  or  garnijhmentj  as  praecipe 

quod  reddat  may  be  by  feveral  fummons.    Br.  Several  Praecipe, 
pi.  6.  cites  II  H.  4*  15. 

30.  In  fcire  facias  it  was  agreed,  that  a  man  may  have  pracipe 
quod  reddat,  againft  the  lord  and  the  villein,  for  doubt  of  entry  of 
die  lord;  for  ^^fw^^ii  them  is  privity^  Br.  Brief,  pi.  159.  cites 
7  H.  6.  16.  17, 

31.  But  a  man  (hall  not  have  writ  againjl  the  iiffeifor  and  the  dif^ 
feifecy  for  there  wants  privity ^  and  the  one  eftatc  does  not  depend  upon 

the  othery  as  above  ^  IsTote  the  Diverfity.     Ibid. 

32.  A  man  may  have  one  joint  writ  againjfLthe  bailiff  or Jlewardy 
and  againjl  the  party  aljiyfor  holding  plea  andfuing  plea  in  court  baron 
of  the  fum  of  40^,  T hel.  Dig.  48.  lib.  5.  cap.  17.  f.  3.  cites 
HilU  xo  H.  D.  54. 

33.  Bill  of£fceit  by  L.  againjl  P.  and  W.  Attorney y  becaufe  P, 
was  deputy  ofthefheriffofD.  to  put  writSyferved  by  the  Jheriffy  into 
C  jB.  and  the  defendants  embezzled  a  writ  of  habeas  corpora  in  a  plea 
if  land  between  L*  and  i>.  It  was  pleaded  in  abatement  of  the  bill, 
that  P.  was  deputyy  and  that  IV.  the  attorney  had  nothing  to  doy  and 
therefore  ought  to  have  feveral  bills ;  i^  non  allocatur.  Br.  Bille, 
pi.  9.  cites  19  H*  6.  29.  50  &  72. 

34.  And  tli^re  it  is  agreed,  that  if  one  does  a  difceit  or  trefpafs  by 
excitation  of  anothery  yet  the  fuit  lies  againft  both ;  Quod  nou ;  and 
fhall  give  the  matter  in  evidence  as  it  fei^s  \  for  there  is  no  accef- 
iary  in  trefpafs*    Ibid* 

34  *.  It  was  agreed,  that  if  4  beat  my  fathery  and  the  cinejirikes  btnty 
by  which  he  diesy  yet  an  appeal  lies  againft  all.    Br.  Joinder  in  Ac- 
tion, pL  100.  cites  31  H.  6.  i. 
♦  See  35*  £0  writ  Qi*premunire  lies  againft  all  who  offend  feverally, 

H  ^6^k.'*    concerning  one  and  the  fame  principal  matter,     Br.  Joinder  in  Ac- 

(Y.c)         ^^'^y  pI*  lOO-  c^^^^  3'  ^'  ^'  '* 

See  34  H.  6.       36*  And  one  and  the  fame  writ  of  attachment  upon  prohibitiony  lies 

43.«(X.c)  againft  feveral  likewife,  and  yet  the  aA  of  the  one  is  not  the  z^  of 

the  other.    Ibid. 

Seei4H.6.      37.  Where  one  maintains  generallyy  and  another  fpecialfyy  as  by 

at  (Z-c)     giving  of  6j.  |9  a  jurory  feveral  actions  (hall  be  brought  of  this 

^IjV^    matter  j  per  cur.  except  N«edham»    Br.  Joinder  in  Action,  pi.  47. 

the  uu         cites  36  H.  6.  27.  2Q. 

fkaJtJNa  •*  '       ^ 

Guilty i  and  the  uher  juflftd  aifor  bisftrvMtt',  and  exception  was  taken  that  ff>ecial  mMimtnmnct  ami 


[65] 


may 
conuraiy  is  beU  for  (l^ar  Uw  z^  H.  6.  lo. 

*  '38.  B^ 
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38.  But  one  and  the  fame  Jeaes  tantum  may  be  brought  againft'^s.  p.  Bn 
al>the  jurors  of  one  and  the  fame  pannel  who  took  money;  for  -J^^^^*  ^ 
they  all  give  but  one  verdi£l^  and  are  but  one  fole  Jury*  Br.  Joinder  cites^  K. 
in  Adtion,  .pL  47.  cites  36  H.  6.  27.  29*  6.  i.<^— -- 

S«  P*  Ibi4« 
pL  toS.  cites  11 H.  6. 12.— -S.  P.  for  it  isfouH^m^  mt  amd  thifinu  record,    Br.  Joinder  in  Ac« 
lion,  pt  66.  cites  8  £•  4.  24.— —  Thel.  Dig.  49*  \\K  5.  cap.  11.  f.  i.  cites  Mich.  31  H«  ^.  9.  ac* 
cordingly»  jmd  that  the  fame  was  agreed  accordiogly  *  Tna*-4o  [£.]  3*  33* 
•  See  pL^i> 

39.  Andif  twoconfpirej  andiht  one  mh  gives  monejy  yet  joint 
adion  lies  againft  them  both,  and  not  leveral  a£Uons;  for  the 
agreement  or  comniunication  only  is  the  confpiracy;  but  in 
divers  of  tbofe  cafes  die  damages  (nail  be  fevered.  Ibid«  [36  H. 
6.  30.  a.]   • 

40.  If  an  abbdt  and  a  layman  Jijfeife  J,  S,  and  male  afeoffmentj  h 
and  take  the  profits,  and  the  layman  after  is  made  a  mmk  in  the 
fanu  ahbeyj  there  the  adion  (hall  not  lie  againft  the  abbot  but  for 
the  moiety ;  for  the  abbot  and  the  fecular  were  not  jointly  feifed, 
but  by  moieties;   quod  notiu    Br.  Parnor,  pi.  15.  cites  39  H. 

6.  44-  .    .        -- 

41.  If  2  eUlfeife  a  man^  and  make  a  feoffment,  and  the  tme  atone  Btx  wh^m 

\^ka  the  protts  of  the  whole  to  the  ufe  of  him,  and  the  other^  adion  JJI^''£f  " 


t^kes  ^  ^  _^ 

lies  againft  Soth^    Br.  Pamor,  pi.  15.  cites  39  H.  6.  44.  i^i^'T/^^ 

wrii/y  and 
the  Mc  takii  tU  profits  [/o  bii  9wn  tfe,"]  the  afiion  lies  againft  him  alone  of  Che  whole.  Br.  Parnor 
de  Profits*  p).  at.  cites  5  £.  4.  1.  a. 

Bsd  if  a  ftofas  of  ibt  dijfeijor  mth  a  feafmetit%  and  the  ont  takes  the  profiitf  the  aftion  fhall  be 
hroogfat  aguiift  both  as  tenants  of  the  franktenement.  Br.  Parnor  de  Profits,  pL  ai.'  cites  5  £• 
4»  X.  2. 

St^  ifaUtmietht  prvfiit,  a^on  is  maintainable  againft  them  aipamors  of  the  profits.  Br.Pamor 
de  Prc^tfty  pL  11.  cites  5  £,  4.  |.  a. 

42.  Adion  upon  the  ^aiute  of  liveries^  fuppofing  that  they  re^  ^-  C. 
eeived  certain  liveries  of  cloth  of  one  J.  W.  and  counted  that  every  \^^l^l^^ 
one  received  a  gown^  &c.    Catefby  demanded  Judgment  of  the  writ,  thtfi^tof 
for  the  receipt  of  the  one  is  not  me  receipt  or  the  other ;  to  which  r^M^  £• 
Fi^  agreed.    But  per  Choke  &  Needham,  the  writ  is  good ;  for  J^'^fL^ 
it  IS  in  nature  effeveral  fye^cipes^  Quxre.    Br.  Joinder  in  A^on,  tra  forman 

pi.  66.  cit^  8  £.  4.  24.  fbtuti,  and 

eounudthai 
tht  dtftmdami  gmvt  Rvtriti  fftv.-ral  tunied  m  the  writf  and  exception  was  taken  to  the  writ,  becattfe 
the  tnrt  of  the  one  was  not  the  tort  of  the  other,  and  the  writ  awarded  good,  and  well ; 
for  it  was  againft  tl^  donor  for  giving  to  feveral.    Br.  Joinder  in  A6Uon,  pi.  27.  citfs    T  z  Z  1 
11  H.  4.  67^  ThcL  Dig.  49.  lib.  5.  cap.  21.  f.  3.  cites  Pafch.  xi  H.  4.  65.  and    L  ^^  J 

Ifich.  S  B.  4. 13. 

Sai  if  ic  bed  been  ifam/fiveralftmoiin  pf  BveritSf  it  feems  that  there  (hould  have  bees  feveral 
sAions.    Kocc  the  diverfity  ;  for  levend  torts  iy  mk  md  thtfum  mtm  muy  beUfm  and  iU/wm  wrii^ 

44*  In  detinui  rf  charters  the  defendant  faid  that  they  were  de-- 
Bvered  to  him  by  the  plaintiffs  and  another  who  was  diad^  and  had 
not  made  executors j  2nd  nrzy td  gamijbtnent  again/t  his  heir  and  the 
orSnenjj  and  had  it    Thel.  Dig*  47*  lib.  5.  cap*  I2.  f.  2.  cites 

Hill*  14  £.4.  I* 

45*  If  writ  of  fafe  Judgment  be  brought  againft  the  fuitors  and 
iki  Jleward  of  a  ^o^rt-baron2  the  writ  iball  abate|  becaufe  the 
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fteward  is  named ;  per  Vavifor.  ^are  how  this  is  intended^  fop 
the  writ  is  not  brought  againft  the  fuitors,  but  is  dire£led  to  th% 
iberiflp  that  he  (hall  record  the  plea,  and  fend  it  into  bank  fuch  a 
day,  and  fummons  the  party  to  be  there  this  day,  to  anfwer  to  the 
matter*    Br.  Joinder  in  A£liqp,  pi.  102.  cites  i  £.  5.  3. 

46.  Where  2  are  obllj^ed  &  uterque  in  folido^  one  writ  may  be 
brought  jointly  againft  them,  or  one  writ  by  feveral  przcipcs,  or  2 
feveral  writs  at  the  fame  time,  &c*  Thel.  Dig.  48.  Hb.  5.  cap. 
18.  (bis)  f.  I.  cites  Mich.  46  £.  3.  29.  But  fays  the  contrary  was 
adjudged  Mich.  7  H.  4.  6.  and  that  tne  contrary  is  law  alfo;-  for 
where  five  are  obliged,  and  each  in  folido,  wrif -does  not  lie  againft 
three  of  them  by  one  praecipe,  &c.  and  cites  Pafch.  12  H.  4.  21. 
and  that  fo  agrees  Pafch.  27  H.  8.  6.  For  one  writ,  ifiid  by  one 
jprgpcipe,  ought  to  be  azainft  all^  or^feveral  againft  each,  and  that  fo 
agrees  Hill.  10  H.  7.  10. 

47.  Where  a  man  is  hound  who  has  land  by  his  father  and  by  his 
mother^  and  dies  without  ijfuej  the  obligee  (hall  have  feveral  actions 
a^ainjl  the  heirs^  and  not  joint  action  \  and  if  he  recovers  againft 
the  one,  execution  (hall  ceafe  till  he  has  recovered  againft  the  other  i 
for  the  one  (ball  ngt  be  charged  of  all,  for  tRby  are  in  as  feveral 
heirs.    Br.  Joinder  in  A<Slion,  pi.  119.  cites  11  H.  7.  12. 

48.  And  per  Fineux,  againjt  the  heirs  in  gavelkind^  joint  aiSlioil 
of  debt  lies  upon  the  obligation  of  their  father^  for  they  are  one 
|)cir.    Ibid. 

5r  wheie  49*  A.  and  B.  were  lejfees  of  lands,  and  did  not  fet  out  their  tithes. 

k  was  Jpett  was  brought  upon  the  ftatute  againjt  A.    The  aiSlIon  does  not 

brought  ji^_     g^^  jjgre  it  was  found  that  A.  only  occupied  the  land^  and  there- 

ISwfsm  *  foj'c  ^^^  aftion  well  lies.    Het.  121.  122.  Mich,  8  Car,  Coles  v. 

iommHp  and   Wilkcs, 

it  appeared 

that  out  hadfet  out  tU  tithes ,  atut  the  Other  e/rrr'rd  them  muzy ;  it  was  adjudged  t!iat  the  aAion  lies  only 

afMnil  him  who  carried  ihem  away.    Hutt.  iz.  cites  Mich.  8  Jac,  Gerard'^  cafe. 

50.  If  2  kj/ies  mate  paftitiony  the  leflbr  may  have  one  acEHon 
againft  then).  Cro,  J.4ii.  Mich.  14  Jac.  in  cafe  of  Ipfwicb 
bailifis,  &c.  v.  Martin  &  Parker, 
'*^S  c  5''  ^^^  j^'"^^*^^^^  ^/ ^  term^  one  ajjigns  hjs  intereft  to  %  5.  and 
and  the  *  ^he  ether  dies  and  leaves  M,  executory  adtion  may  be  brought  againft 
e'ourt  clear  the  affignee  and  the  executor  jointly  for  rent  due  afterwards ;  for 
tii?«ilTj-  ^^®  ^^  oflejfee  (hall  not  divide  the  aftion  of  the  kffor.  Cro.  J, 
timior^debt  HI*  pl*  1 1*  Mich.  14  Jac.  B.  R.  Ipfwich  Bailiffs,  &c.  v.  Martin 
wasweU      and  Parker. 

bronghty 

and  judgment  for  the  plaintiff.        Roll.  Re]v  404.  pi.  53.  S.C.  adjomatur. 

W.  the  plaintiff  nutdt  a  Uajt  for  ytart  to  A,  and  B,  rtndtinv  rent ;  B.  afffgned  his  moiety  io  C.o-m 
W,  hroufht  his  a^icn  ng'tinft  A,  andC,  jointly  for  the  rent,  and  had  a  Verdi<fi.  It  was  moved  iti  an'eft  of 
judgment,  that  though  leifor  has  eleaion  to  fne  the  lelliee  alone  for  the  whole  rent,  or  to  hav^  fe- 
veral aAions  di^inft  the  leflce  atid  affignee,  yet  he  cannot  join  them  both  in  one  adion,  becaufe  the 
one  b  charged  upon  the  contract,  which  continues  notwithfUnding  the  aflignment,  and  the  otlier 
is  charged  by  reafon  of  tlie  occupation  of  the  lands,  and  not  upon  the  contr.1^,  there  being  none 
between  htm  and  the  leflVir,  fo  that  thefe  are  anions  of  feveral  natures ;  but  adjudged  by  3  juftices, 
contra  Chamberlaine  J.  chat  the  action  lies  jointly  againA  one  leflee  and  affignee,  but  he  may  have 
ens  a^on  againft  both  ttie  le0ee$  notwitbiUndHis  the  afligiunem.  Palm.  zZzt  %^4*  Pafch.  10  Jac, 
>.  R.  Wajdron  y.  Vicars  k  al'.  t 
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Or,  if  the  lelfor  will,  he  mny  brin^  debt  isaWid  th«  alTignee  for  a  molefy  of  the  rent,  for  d)» 
a:u:;ir«  hnvinjj  the  intirc  eftate  in  the  moiety  of  the  land,  hzsf>rivitv  9/  tfi<at  fu*fiiient  to  be  fo 
rhjirdrrd  ;  and  ;ud;ment  for  the  pbintiff.  2  Lev.  231.  Mich.  30  Car.  2.  B.  K.  Gammao  v«  Ver- 
aoo.  -S.  C.  a  Jo.  104.  rcLplved  per  tou  cur*  tliac  the  a&ion  well  lies. 

52.  Caff 9  ^c,  again/}  2  iefend2Lnts  for  fpeaitng  fcandalous  words 
of  the  plaintiflF*  Upon  Not  Guilty  pleaded  he  had  a  verdift  againlt 
both,  but  refolved,  that  tlie  a£tion  will  not  lie  againfl:  2  defendants 
jointly,  for  feveral  caufcs  cannot  produce  a  joint  action,  and  there- 
fore judgment  was  arretted.  Palm.  313.  Mich.  20  Jac.  Chani-» 
berlaine  v,  Wilmore. 

53.  Cafe  agalnji  2  for  procuring  the  plaintiff  to  be  indited  far  a 
<onmisn  harretor.  It  was  moved  in  error,  that  the  adlion  lies  not 
againft  2,  for  that  the  procurement  of  one  is  not  the  procurement 
of  the  other  ^  but  the  court  was  of  opinion  that  the  adlion  lies 
againft  both.     Lat.  262.  Mich.»3  Car.  Pencavin  v.  Trapping. 

54.  One  a6lion  cannot  be  brought  againft  A.  fir  an  ail'ault  and 
lattery  of  the  plaintiffs  and  againji  E,for  taking  away  his  goods^  be- 
caufe  the  treipaiTes  are  of  feveral  natures,  and  againft  feveral  per- 
fons,  and  the  parties  cannot  plead  to  fuch  a  declaration  j  Per  Roll 
Ch.  J.  this  being  afligned  for  error*  Sty.  153.  Mich.  24  Car* 
Cutworth's  cafe. 

55.  If  feveral  tenants  claim  under  one  perfon  by  one  title^  and  the 
pliintiffhath  but  one  [titW]  againji  thern^  they  all  may  be  joined  in 
one  adion  \  but  not  fo  where  he  hath  feveral  [titles.]  iLeb.  238. 
pi.  72.  HilL  13  Car.  2.  B.  R.  (Ld.)  Clare's  cafe. 

56.  An  executor  cannot  be  jointly yi/^^  with  another,  bccaufe  he  S-Cclteft 
is  charged  De  bonis  teftatoris,  and  the  other  De  bonis  prop^iis.  ?«<^^- 
2  Lev.  228.  Trin.  30  Car.  2.  B.  R.  in  cafe  of  Hall  v.  HuiFanu       ^cl&L 
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(D.  d)    Where  feveral  muft  be  joined. 

2.  A  Man  ought  to  fue  feveral  writs  of  praecipe  quod  reddat 
*^^  ^goinjl  tenants  in  co?n?non  who  are  in  by  feveral  titles^  other- 
wife  they  (ball  abate.  The].  Dig.  44.  lib.  5.  cap.  3.  f.  i.  cites 
Mich.  6  E.  3.  283.  and  tliat  fo  agrees  Trin.  j  8  E.  3.  23.  and 
Pafch.  42  E.  3.  17.  and  Trin.  48  E.  3.  17.  arid  Mich.  12  tf.  7.  l. 
Trin.  8  E.  3.  418.  5  £•  3.  179.  and  17  J&-  3*  24.  52.  and  53. 

2.  An  oUigAtion  made  which  binds  the  heir  ought  to  be  fued  Wliere  m 
jmndy  agair^  the  heirs  male  in  gavelkind  and  againft  the  heir  at  °^l|*^-j'-*^ 
common  law.   Thel.  Dig.  44.  lib.  5.  cap.  i.  f.  10.  cites  Mich,  ii  whoiTai 

E.  3.  Dctt.  7.  land  by  de» 

^  fcenl  of 

the  part  of  the  father,  and  alfo  of  the  part  of  the  mother,  dies  without  iiTue  of  h'.s  body,  feveral 
writs  Iball  be  brought  againft  the  feveral  heirs,  and  not  jointly,  &c.  but  one  writ  (hall  be  brou|^ 
againft  all  the  heir&in  gavelkind.  .  Tbd.I>ig.  47.  libu  5.  cap.  14.  f.  i.  cites  HtlL  ix  H.7*  14. 

3.  Where  a  fine  is  levied  of  lands  in  ancient  demefm^  by  which 
fine  divers  remainders  are  intailed,  it  fuffices  to  bring  writ  of  deceit 
to  annul  this  fine  againji  the  tenant  of  the  land  only  without  naming 
thofe   in  remainder.     Thel.  Dig.  48*  lib.  5.  cap.  17.  f.  2.  cites 

Trin.  a6  £•  3.  65. 

4.  Parceners 
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The!.  Dig.  ^  Parceners  (hall  be  jointly  fued  always,  notwithftandiilg  diaC 
cap  i?f.^6.  ^^y  ^^  "*  ^  diverfe  andfeveral  defcenU  oefore  partitian*  TheU 
laytitap-     Di^.  44*  lib«  f.  cap.  I*  f.  7.  cites  Mich.  37  H.  6«  9.  and  Truu 

pean,  as  it    9  L.  4.  Z44  Pafch.  42  £•  3.  17. 
iccmi  wj 

■  the  opiiiion  of  9  H«  6.  5*  that  writ  of  formedon  roxjr  well  lie  agaioft  one  parcener 

[6  S  1  ^^^^^  naming  the  ot^«er  after  partition  made,  nctwithftanding  that  he  who  is  named 
J    was  within  age  at  the  time  of  the  partition,  and  yet  is»  lee. 

When  coperitntri  are  mbyum  JUfccmt^  if  the  Mr  has  ifftu  cmd  eEit,  and  the  ether  hat  tfftu  and  £esf  and 
their  j/^  tmur^  yet  they  duul  be  in  as  parceners,  and  writ  of  partitioRe  facicnd'  lies  againft  them  ; 
therefore  he  who  brings  pnecipe  quod  reUdat  (hall  liave  it  agaioft  them  by  one  joint  pncdpe*  Br. 
Joinder  in  AAioo,  pi.  4).  cites  39  H.  6.  8. 

(If*/  contra  where  they  are  in  byftveral  titles^  or  hf  partitim.    Ibid. 

Bui  where  they  are  to  tUmaiid  tlwy  Oudl  have  feveral  anions,  and  yet  when  they  recover  they 
ere  in  coparcenary  as  before,  and  fo  was  the  opinion  of  the  court,  that  where  they  are  in  by  oopar* 
senary  not  parted,  though  it  be  by  diverfe  defcents,  yet  joint  praecipe  lies*    Ibid. 

¥raectbt  qmd  nddai  fluU  be  brought  againit  %  coparcenen  jointly.  Br.  Joinder  ia  A^an,  pL  40. 
cites  9  £•  4.  14. 

5.  Detinue  (hall  mt  be  brought  againft  an  abbot  and  nunij  but 
againjl  a  trunk  only ;  quod  nota.  Br.  Detinue  de  biens,  pi.  15. 
cites  2  H.4.  21. 
TheLDig.  6.  A  man  bailed  goods  to  twoy  and  the  one  kept  thegoodsj  and  he 
48.  lib. ;,  brought  detinue  againft  him  alone^  and  the  other  pleaded  it  to  the 
t  3*  cit^  ^^^  ^^^^  ^^  bailment  was  to  him  and  another  in  full  life,  and  the 
S.C.  &  P.     writ  abated ;  for  both  cannot  keep  the  goods,  but  Thim  was  in  a 

contrary  opinion.     Br.  Detinue  de  biens,  pi.  16.  cites  7  H.4.  6. 
Br.Dett.pl.       7.  Where  4  are  bound  by  obligation  conjun£iim  &  divifim^  a  man 
^9- cites      (}jjj[  not  have  debt  upon  it  againft  2,  but  againft  all,  or  againft  one 
£eiit  afomft  alonc.    Br.  Obligation,  pi.  24.  cites  X2  H.  4.  21. 

3  byj.mt 

praeafe^axn^proctfsiJfuidViW  the  M«waf  mtlawtd and  */>t pardtii^ »nA  demanded  jndgment-of  the  writi 
iiiafmuch  as  5  were  bnmA  byohJif^Jtim  and  2  ate  emitted ;  Norton  faid,  tlie  5  are  bound,  and  every  one 
in  the  whole,  l»y  which  the  writ  was  abated.  Brooke  fayathe  reafon  feems  to  be  tnafmuch  as'nif 
mibt  to  oefr^d  if  be  wiii  have  frnta  fnteifep  and  every  Me  by  lumjeif  may  be  fued  lyjeveralfnreee'^t.  Bs. 
Several  Praecipe,  pi.  7.  cites  la  H.  4.  x8. 

Br.  Obliga-  g.  In  debt,  if  A.  4ind  a  feme  covert  are  bound  in  loL  or  A«  an 
tion,  pL^6.  ijjgm^^  tjjg  yf^ii  js  Y^eJi  brought  againft  A.  leaving  out  the  feme 

4*' 3o'n- '  ^"^  ^^  infant,  and  if  it  be  pleaded  to  che  writ  the  other  fhall  main* 
S.C.&S.P.  tain  his  writ  by  (hewing  that  the  one  was  a  feme  covert,  or  an  in« 
S^e^fw^!  fant  at  the  time,  &c.    Br.  Dette,  pi.  205.  cites  14  H.  4. 32- 

of  a  monk  bound  with  another  perfon. 

Debt  upon  an  obligation  by  the  abbot  of  D.  which  obligation  was  to  htm  and  to  J.  N.  and  be  find 
that  J.  N.  was  his  commoign  at  the  time,  lee.  and  therefore  well ;  per  cor.  For  there  is  a  Sverfity 
where  em  Mgatim  apfears  void^and  vrhert  not  {  for  where  em  mfep^  and  a  man  effull  ^9  are  bceepd^  era 
feme  eovert  by  ei /range  tkumf  there  the  aAion  (hall  be  brought  againU  both,  and  they  (hall  have  ad- 
vantage by  way  of  plea  of  the  non-age,  covemire,  and  nrofefiions  but  where Jhe  it  named  feme  eevett, 
or  commoign  in  the  obligation,  there  it  is  otherwife ;  ror  in  the  ftrft  cafe  the  infant  may  adrok 
the  obligation,  and  fo  may  tlie  feme  after  the  death  of  her  hufbaiid>  and  the  commetgn  after  lis  de- 
raigament.    Br.  Dette^  pi.  190.  cites  32  H.  6«  y^, 

9.  It  was  adjudged  that  cc;rs'l  of  mefne  ought  to  be  brought 

s  againft  all  the  parceners,  lords  before  partition^  but  otherwife  it  is 

after  partition.    Tbel.  Dig.  44.  lib.  5.  cap.  i*  f.  5.  cites  Pafch.  3 

H.  6.  43. 

Fitth.  Ad-        10.  In  admiofurement  of  pafturCj  Ellttkcr  laid  ^.Al.  is  feifti 

meafure-     ^%o  acrts  rf  land  to  which  he  has  common  there^  and  is  not  named> 

inwt,pi.i.  ^  /  judgm^^ 
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judgment  of  the  writ,  &  non  allocatur.     Br.  Joinder  in  Action,  cites  s.c 
pi.  32.  cites  8  H.  6.  26.  -*,^^^=^ 

awarded  to  anfwcr.  For  in  imnjirm'tnuit,  all  tho  tenants  fiiall  be  ntmed  by  way  of  making  platttt, 
but  here  none  (hail  be  named  as  defendant  but  he  wbo  did  the  toxt>  and  yet  in  aftioa  brouslit 
a^unft  the  one  all  the  tenants  iball  be  adineafured.  ^ 

1 1.  It  was  held  that  if  a  man  recovers  in  writ  of  trefpafs  agatrt/I 
two  or  feveral,  and  does  not  fue  execution^  and  be  to  bring  a  new 
writ  for  the  fame  trefpafs,  he  ought  to  name  ail  thofe  againfl 
whom  he  had  recovered  before.     But  it  was  agreed  there  that  it 

is  no  plea  to  fay  that  the  trefpafs  was  done  by  the  defendants  and      f  69  1 
others  not  named,  &c.  without  pleading  releafe  made  to  one  of 
them,  or  fomething  to  that  purpofe.   Thd«Dig.  48*  lib.  5.  cap.  i8« ' 
f.  2.  cites  Mich.  20  H.  6.  12. 

12.  jfnd  where  2  coparceners  are,  and  the  one  takes  baron^  and 
has  ijfue  and  diesj  praecipe  quod  reddat  fliall  be  brought  againft 
the  other,  and  the  tenant  hy  the  curtejy\  for  they  continue  the 
eftatc  by  coparceny.  Br.  Joinder  in  A£lion}  pi.  40.  cites  9  £♦ 
4.  14. 

13.  Writ  of  debt  brought  upon  a  contraB  was  abated  becaufe 
another, was  party  to  the  contract  not  named.  Thel.  Dig.  48. 
lib.  5.  cap.  1 8.  (bis)  f.  4*  cites  Trin«  9  £•  4.  25.  and  Mich.  2# 
H.  6.  12. 

14.  In  trefpafs  for  entring  his  houfe  and  carrying  away  his  goods  % 
die  defendant  pleaded  that  the  trefpafs  was  done  by  him  and  J.  S» 
and  that  the  plaintiff'  had  brought  hts  a£fion  again/I  y.  S.  and  r/- 
covcred  againji  him^  and  had  execution  and  isfatisfied  Wray  con- 
ceived it  reaibnable  that  this  was  a  difcharge;  but  Gawdy  contra  |. 
for  the  trefpa(s  is  always  in  itfelf  feveral.  Clench  faid,  if  one  com- 
mands three  to  do  a  trefpafs^  who  do  it,  and  a  recovery  is  had  againjl 
hinty  ami  be  being  in  cxtcution  fatisfas  the  plaintiff-^  this  difchargeSL 
the  others ;  for  the  commander  was  the  principal  trefpaiFer^  and 
the  others  did  it  only  as  his  fervants,  which  (jawdy  Ceemed  ta 
agree.  Et  adjornatur.  Cro.  E.  30.  pi.  3.  Trin.  20  Eliz^  B.  R« 
Morton's  cafe. 

15.  Two  were  hound  in  a  bondy  £5f  quilthet  eorwn  conjunSlinu     An  Ucvitnam 
a«5lion  is  not  maintainable  againft  one  alone  by  reaibn  of  the  word  ^  ^^^^  *^ 
coqunSim.     Goldfb.  83.  pi.  3.  Pafch.  30  Eliz;.  Wrightmaa  y.  "^J^ 
Chartman.  divifim,  if 

the  intensuT 
vpon  which  the  covenant  is  founded  or  dependent  be  joint,  the  ooveqant  is  alio  joint ;  but  if  tkg 
ft^ejt  ht  fevtral  tho  covenant  is  feveral.    Per  cur.  Mo.  849.  pi.  H54.  Pafch.  Z4>Jac.  B.  R. 
Stiow.  8.  Spencer  v.  Dvirant  S.  P. 

Covenant  in  a  charter  party  was  between  A.  of  tlie  one  part,  and  B.  and  C.  of  the  other  paru 
mUfmrnilLet  ttum  an  adtion  brought  by  A.  againil  B.  only  was  held  good;  for  it  being  betweea 
them,  and  qnemlibet  eorum  is  juinC  and  iicTeFal  of  every  part.  2  Lev.  56.  Trio.  24  Car*  u  S.&* 
BvUoa  V.  Lee. 

26.  jtjfismpjit  by  three^  me  dies  the  furvivofs  iball  be  charged^ 
but  if  they  are  alive  the  aftion  fhall  be  brought  againft  them  all* 
Noy.  135.  Breereton  &  Ux.  v 

1 7.  A.  the  mafter  of  a  fliip,  by  charter-party  indented^  covt^^  Palm.  ^97. 
nanted  xvitb  B»  and  C.  to  go  a  voyage  with  goods  to  Calesy  and  B.  and  s.  c.  and 
C.  jointly  and  fruerally  covenanted  %vitb  J,  that  if  the  ihip  went  the  ^*5*  ^^* 

intended 
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frpai^  intended  voyage,  A*  (hould  have  fo  much  for  the  freight.  A« 
^catSni*'  ^^^^^^  aflion  of  covenant  againft  B«.onIy,  and  declared  that  B. 
not  My*  did  not  pay;  and  it  was  obje^ed  that  the  declaration  (hould  be, 
judgment,  that  neither  B.  nor  C.  had  paid.  But  per  cur.  the  difference  is, 
«f  "aftion  *^  ^^  adion  had  been  brought  againft^^B.  and  C.  then  the  non- 
lies  as^ii^ft  pajrment  ihould  be  alleged  as  to  both;  but  when  the  a&ion  is 

B.  alone,  brought  againft  one  only,  it  is  fufficient  to  fay  that  he  has  not  paid ; 
^^^^  2i  sifid  if  any  other  had  paid,  the  defendant  ought  properly  to  plead  it ; 
in  the  in-  ^^^  ^f^^  argument  it  was  adjudged  for  the  plaintiiF.    Lat.  49.  Triiu 

Jcniuce.       2  Car.  Conftable  v.  Clobery. 

Popb. i6t. 

S,  c.— Nov.  7$.  S.  C.  accordinfcly— A.  and  B.  nvtmani  to  receive  rents  due  to  C.  and  IX  and 

covenant  likewife  that  tbey  arj  each  of  them  would  pay  a  moiety  thereof  to  each  oftUm,  viz.  C.  and  D. 

C.  alone  brings  aflion  againft  A.  alone,  and  counts  that  neither  the  defendant  A.  nor  the  other 

covenantor,  viz«  B.  had  paid  the  moiety  to  plaintiff.  It  was  objeiled  that  C  and  D.  ought  in  hare 
joined  in  the  action ;  boi  adjudged  that  the  adtion  is  fevered  by  the  fubfequent  covenant,  by  the 
apparent  intention  of  the  parties,  but  had  it  not  been  for  that  after-covenant>  the  adliou  muft  have 
been  joint*    S  Mod.  166.  Trin.  9  Geo.  Lilly  v.  Hoc^ges. 

It  was  hdd  in  cafe  of  ccmhtiw  of  a  hmd  that  a  releafe  to  one  was  alfo  to  the  other  cbRgor ;  but 
Holt  Ch.  T.  faidy  they  did  not  determine,  that  on  covaumt,  tvbsre  the  joitu  nmuly  /«u7u/y  there  could 
not  be  a  teveral  remedy.    2  Salk.  574.  in  cafe  of  Clayton  v.  KinaClon. 

18.  Where  merchants  covenant  jointly  and  feparately  to  pay  ac^ 

cording  to  the  quantity  of  their  war^s^  an  a^on  of  covenant  may 

r  70  J    *  be  brought  againft  one  alone ;  for  the  deed  isfeveraL    Per  Dode- 

ridge  J.     Poph.  161.  in  cafe  of  Conftable  v.  Clobery. 
S.  C.  cited         19.  Debt  againft  z  joint-lejfee  for  not  fetting  out  of  tithes,  it  was 
T^Sd^'^*^  held  that  the  action  does  not  lie ;  but  becaufe  it  was  found  that  he 
^j^  ^       only  occupied  the  land^  it  was  held  that  the  aiEtion  well  lay.     Hutt. 

121.  Mich.  8  Car.  Cole  v.  Wilkes. 
Show.  79.  '  20.  An  adlion  of  covenant  by  lejjie  was  brought  on  a  covenant  in 
S.  c.  but  i^g^  \yy  ^g  word  (granted)  in  a  demife  made  hv  three  lejfors^  A.  B. 
notciearfy  ^^^  ^-  ^^^  Holt  Ch.  J.  this  covenant,  implied  by  law,  ought' re- 
appear.^ gularly  to  be  joint.  But  per  cur.  where  one  of  the  lefjhrs  (as  in  the 
*  ^^'^s'c^*  principal  cafe)  had  aAually  done  wrong,  by  having  entered  on  the 
b«'s.  P.  '#^  without  the  affent  of  the  other Sy  the  covenant  in  law  fhall 
as  to  the  not  be  taken  to  be  joint,  fo  as  to  charge  the  others  with  this  perfo^ 
perfonal  u^/  mrong  of  their  companion  \  for  the  innocent  ought  not  to  be 
JkJw  m)t"*  punifhed  with  the  guilty.  So  as  to  fuch  breach  by  entry  of  one, 
appear.—  the  a£tion  is  well  brought  againft  him  alone;  but  as  to  other 
Comb.  163.  breaches,  where  there  is  no  p^tictdar  perfonal  tort  done  by  one 
Sbermao  ^'  "^^""^  ^^  another,  the  covenant  in  law  is  joint  and  not  feveral. 
s.  c.  and     Carth.  97i  98.  Mich,  i  W.  &  M«  in  B.  K.  Coleman  v.  Shcr* 

S.  p.  ac-       win. 

cordingly 

by  Gouldy  to  which  Holt  Ch.  J.  agreed. 

Asin/bk  21.  Where  an  a£Hon  is  founded  on  a  tort  done  by  feveral  per- 
Ar'^^/*"  fons,  though  in  one  capacity,  it  may  be  either  joint  or  feveral  at  the 
^Zi^cof^  dcflion  of  the  party,  as  in  trefpafs,  &c.  Carth.  171.  Hill,  a  &  3 
m>ifati>ig\»it  W^  &  M*  in  B«  R.  in  cafe  of  Rich  v.  Pilkington. 

tb$  titbest 

and  though  the  action  is  ag^nd  three,  and  only  one  is  found  guilty»  and  the  other  two  acquitted^ 
yet  tbif  does  not  abate  the  iiAion.  Carth.  ^61.  Mich.  7  W.  3.  C.  B.  Baftard  v.  Hancock.  ■  ■ 
Where  an  aAion  is  founded  cm  a  toti  nwtiy,  it  is  feverable  ia  iu  oatttre ;  refolved.  Carth*  295 • 
HiU.  5  W.  &  M.  ia  8.  R.  in  f  s^e  gf  Cluia  v.  S^ds« 

14 
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Isk  all  cafes  where  Cbe  aiHon  Ufxmdedjxpon  matter  ex  fuafi  eentraSfu,  it  oui^ttotie  jd!nt  aj^ainft 
all  parties ;  fai<3  per  Cur.  to  be  a  rule  in  law.  Carth.  6a.  Trin.  i  W.  &  M.  in  cafe  of  Bofon  v.  SantU 
fori  S.  C  cited  and  S.  P.  per  Cur.    Carth.  ft95.  HilL  5  W,  Ac  M.  in  B.  R* 

22.  A.  brought  a  fpecial  a£Bon  on  die  cafe  for  a  falfe  return 
$fa  mandamus^  direded  to  the  baililF,  aldermen,  and  Durgefles  of 
K.  and  avers  that  the  defendant  was  an  alderman  at  that  time^ 
and  that  it  belonged  to  him  to  fwear  the  plaintiiF;  but  that  he 
(the  defendant)  in  nomine  Qf-4he  hailiffy  aldermeuy  and  burgejfes  of 
^e  fai^  borough,  caufed  a  falfe  return  to  be  made  thereto,  viz.  &c« 
It  was  urged  for  the  defendant,  that  it  being  by  confent  of  fix  other 
^  the  corporation^  the  aAion  ought  to  be  joint,  and  not  feveral, 
oed  Don  allocatur,  becaufe  he  could  aot  prove  that  this  confent 
was  in  a  Ifgal  council^  or  that  others  of  the  corporation  were/um- 
moned  thereto,  Carth.  229.  Pafch.  4  &  5  W.  &  ]VL  in  B.  R« 
Vaughan  v.  Lewis. 

23.  jl£lion  en  a  joint  bond  was  brought  againft  oney  and  a  ver« 
did  was  far  the  plalntifF;  on  motion  in  arreft  of  judgment,  that 
though  this  might  h^ve  been  pleaded  in  abatement,  yet  fince  it 
appears  on  the  &ce  of  the  record  that  the  plaintiff  had  no  right 
againft  one  alone,  he  cannot  have  judgment  The  court  was  of 
opinion  that  it  did  not  appear  of  record  that  the  other  £gned,  (ealed, 
or  delivered  this  bond;  but  admitting  that  ke  figned  and  fialed  ity 
yet  if  it  appeared  not  that  he  delivered  itj  it  iS  the  bond  of  di^fen^ 
dant  alone,  though  another  is  named  in  it  with  him ;  for  it  is  not 
his  deed  without  the  delivery.  8  Mod.  242.  Pafch*  10  Geo.  Cloud 
V.  Nicholfon. 


(E.  d)     Where  for  feveral  Duties  there  fhall  he    [  71  ] 
fcvcral  Adlions,  or  only  one  ^  and  when  to  be 
brought. 

I.    jPPE  A L  of  deathy  the  defendant  rendered  htnfelf  at  the  Br.Efcapc, 
-^    exigents  and  after  ejtaped  out  of  t/^e  Mar/kdifiay  and  per  g^J^*  ^*^** 
omnes  jufticiarios  exigent  de  novo  (hall  ifTue,  and  he  was-  in  ward 
at  two  feveral  fuitiy  and  yet  per  omnes  jufticiarios  -the  marflial 
was  charged  but  of  one  efcape.     Br.  Efcs^,  pi.  lo.  cites  26 
Aff.  51. 

2.  A  man  cannot  demand  one  inttre  debt  by  parcels^  as  to  de-  Where  nm 
mand  parcel  of  %oL  due  by  one  oUigationy  or  of  rent  payable  at  a  "  "I^'^'^ 
aajyj  om  writ  or  praecipe,  and  another  parcel  by  another  wrtt  or  every  quar- 
pnecipe.    Thcl.  Dig.  108.  lib^io.  cap.  16.  f.  6*.  cites  Trin.  i  tersie    u 

W   e   T  *  feveral 

^\  5-  7'  debt,   nd 

(iibnfl  adions  may  be  brought  for  each  ptarter's  nnt,  and  fo  not  Hke'debt  brought  for  part  of  t^e 
I^0o9f  upon  a  bond  or  cootraA ;  and  if  there  are  fererai  quarters  reot  doe,  ao  a<flion  of  debt 
Wt>i]ght  for  cbe  lafl  quarter's  renc  ooly  if  good,  a  Vent.  1^9.  fiiU.  |  3c  4  W.  Is  M.  ie  C.  B. 
Vdbje  ▼.  Philips- 

Aw  where  he  demands  only  one  qoarteo  be  muji  uptjhrtv  that  any  mort  U  Aytf  at  was  done  in 
*  ^ly  and  Qdbrd's  cafe,  mrithecit  fltewiog  that  be  was  fatofied  of  fiie  refidue.  2  Vent  119.  in 
Ofie  of  Welbie  V.  PUllips. 

The  plaintiff  broughs  fevend  s^lions  for  different  arreart  of  rent  ufton  thtfame  leaCe :  opon  which  the 
tendasit  moredy  that  the  plaintiff  might  join  c^em  in  one*  Reynolds  J.  faid^if  there  were  feveral 

Vol.  II.  G  '»^*^' 
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m.lioni  ap<m  <(ifirerti  mttt,  be  thongbt  the  court  would  make  him  join  them  to  one ;  and  the  cotirt 
did  fo  in  (he  prefent  cale.    Banuird.Rep.  in  B^  R.  114.  Hill,  a  Geo.  2.  iTii»  Jones  v.  Mafon. 

*  Cro<  C  i37>  pi.  I  !•  Mich.  4Car.'B.  R.  in  cafe  of  Bally  ▼.  Hughttfy  S.  P.  and  this  was  held  per 
cw«  to  be  an  incurable  fault. 

3.  Trcipafs  was  done  by  2.  Per  Hank,  the  plaintiff  may  have 
feveral  ^&\ons  of  trefpafsj  and  recover  the  intire  damages  againji 
each  of  them.    Br.  Tre/pafs,  pi.  103.  cites  14H.  4.  2i. 

4.  For  damage  feafant  by  feveral  horfes^  the  owner  of  the  land 
may  have  a  feveral  afiion  of  treipafs  for  every  horfe  j  for  every  one 
of  them  did  trefpafs.  Cro.  £.  8.  pi.  6.  Trin.  24  Eliz.  C.  B.  per 
Manwood,  in  Tunbridge's  cafe. 

A.isin.  5.  A.  in  confideration  of  a  marriage  of  his  daughter  to  B.'s 

debtedtoB.  fon,  promifed  to  give  700/.  and  to  pay  100/.  every  year  till  all 

A.tklwT'  '^'A^  "  pald\  and  it  was  held  clearly,  that  a  feveral  adion  may 

tponthis  be  brought  for  every  100 1.     But  becaufe  the  adlion  was  brought 

\im\topay  for  all  the  700 1.   before  the  7  years  were  out,  judgment  was 

thefaid4l.  gjy^jj  againft  himj  for  if  a  man  be  bound  in  a  bond  of  100  L  t§ 

wmtb,   Af"  p^  aoA  for  fo  many  years^  he  (hall  not  have  debt  till  the  laft 

terwards  year  expired*  Owen.  42.  Hill.  30  Eliz.  Hunt's  cafe,  alias  Hunt 
}auk»fp^  ^'  lornejr. 

matt  ibe  frfi  wmuh.  The  plainti/T  cwnif  upon  this  ajpamp/t^  and  that  the  defendant  has  not  paid  liini 
the  faid  4 1.  fior  ant  part  of  it,  m  tbe  plaintiff's  damage  of  61.  The  defendant  pleads  non  aflbmp- 
fit;  it  is  foiiiid  againft  hioii  and  damarei  pvtn  ta  4/.  and  judged  tbe  adlion  lies,  and  affirmed  in 
error.  Tbe  jnry  in  this  cafey  wkiere  the  adtion  was  hruu|;ht  before  all  the  months  expired*  after 
the  afTuinpfit,  had  an  deffMu  chbtrftfinJ  tb*  ^baitfum  in  dat^aga^  or  for  the  time  cj  nw-faymaU  wly  ; 
and  if  the  veixKA  be  for  the  whole  fum,  and^a^juugment  thereupon,  this  (hall  be  a  Lr  in  /moiLr 
mEUm  upon  tbe  faid  afTumpfic,  for  default  of  payment  of  the  (aid  5  s.  anjr  month  afterwards*  In 
this  cafe  the  plaintiff  majr  ccnint  for  his  damage  as  it  really  is,  nnd  have  a  nev>  a^ion  upon  tbe  caCe 
i^^  tvcry  default*  The  plaintiff  has  his  eledlion.  It  is  otherwife  in  an  action  of  debt  up«n  a  con- 
CraA,  or  a  bill  to  pay  at  feveral  days,  wliere  the  contract  or  bill  is  for  an  intire  fum,  diftributcd 
into  feveral  payments  at  feveral  limes.  In  the  principal  cafe,  the  afTumpfit  is  in  the  nature  of  a 
teveoanc    judged  and  affirmed  In  error.    Jenk.  }^3.  pi.  68.1  Nota  ex  hoc^That  where  a 

man  brings  foch  an  a^on  for  breach  of  an  alfumjiric  ui>on  the  firft  day,  it  is  heft  to  count  of  da. 
mages  for  the  intire  debt  1  for  be  cannot  iiavc  a  new  a^on..  Cro.  J.  505.  pi.  i6«  Mich.  16  Jac. 
B.  R*  Beckwith  v.  Kott,  S.  C. 

• 

f  72  1  6.  If  I  covenant  with  you  to  build  you  20  houfes^  the  covenantee 

^  '     "^      fhall  have  a  feveral  action  for  each  de&ult;  per  Anderfon.    Owes* 
'  42.  Hill.  30  Eliz.  in  cafe  of  Hunt  V.  Torney. 

7.  B*  and  Ct  trefpaJJorSy  entered  and  occupied  for  half  a  year  the 
}and  of  A«  and  then  A.  re-entered  and  occupied  for  a  time.  After- 
wards B,  entered  again^  and  A.  re-entered  againy  and  JB.  entered 
again^  and  held  in.  The  queftion  was  if  the  entries  by  A.  were 
not  fuch  an  interruption  of  the  trefpafs  that  he  iboi^  be  forced 
for  every  trefpafs  to  have  feveral  araons.  It  was  held  that  one 
action  with  a  continuando  would  ferve  for  all,  and  that  k  would 
wdl  lie  with  a  continuando.  And  though  the  j.ury  might  (afely 
£nd  both  B.  and  C.  guilty  of  the  trefpafs,  yet  the  beft  way  would 
be  to  find  C.  guiltyonly  of  the  firft  entry.  Cro«  £•  182.  pi.  2* 
Pafch.  32  Eliz.  B.  k.  W  illouehby  and  Sacbeverel  v.  Sacheverel. 

$<-<«  ^(e.  8.  A.  and  B«  coparcener*  of  a  houfe*    A.  leafes  her  part  to  M. 

Wai^e,        --.^B.  leafes  her  part  toN.-— M.  and  N.  leafe  their  parts  to  J.  S. 

2i,i2.S.C  ' — ^'  ^^^  ^^  reverfioR  to  B^  and  then  wafle  is  committed.    B. 

more  at       alone  brought  aftion  of  wafte.    It  was  aifigned  for  error,  becaufb 

^cgf^         one  a&ioii  onTy  was  brought^  there  being  levera}  demifes  by  fever^ 

-Icffors^ 
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leflbrs.  But  Gawdy  and  Pophaiu  hdd  it  well.  Ow.  Ii.  Mich. 
33  &  34  Eliz.  B.  Wardford's  cafe. 

^  fdo  dwi  to  A.  B.  50  /.  to  be  paid  lO  /•  at  fuch  a  day,  and  (b 
Mt  ^feveral  day$  lol.  till  50  L  be  paid,  and  for  payment  whereof 
J  bind  me  in  loL  penalty  \  after  all  the  5  dajrs  are  paifed,  A.  brought 
debt  for  the  50 1.  and  per  3  juftices  the  a&Ion  lies;  for  it  is  a 
jeveral  bill  for  the  50  L  and  a  bill  alfo  for  the  10 1.  and  he  may 
have  two  adions  thereupon.  But  Walmfley  J.  held  it  to  be  one 
indre  biU,  and  cannot  be  faid  to  be  feveral  biils^  being  all  by  one  * 

fame  deed ;  but  if  he  had  wrote  in  one  deed.  Be  it  known  that  I 
owe  10  L  and  in  cuius  rei  teftimonium,  &c.  and  had  repeated^  Be 
it  known  dfe  diat  I  owe  10  L  in  cujus  rei  teflimoniunii  &c.  and 
put  his  feal  thereto,  this  had  been  feveral  bills.  Whereto  the  other 
jultices  agreed,  and  (aid  that  fo  it  was  here,  &c.  Cro.  £.  771. 
pi.  14.  Trin.  42  Eliz.  C.  B.  Anon. 

10.  A.  delivered  40/.  to  B.  to  be  delivered  to  C.  and  B.  to  be  di-  Brownl.gt. 
vided  between  them.    They  bring  two  feveral  a£tions  of  debt  for  v!^hawT^ 
their  refpediv^  20 1.     Aajudged  that  this  is  well,  and  affirmed  sic.  ruled 
in  error.     Jenk.  a63,  Mich.  44  Eliz.  C.  B.  Whercinwood  v.  according. 

Shaw  J  ^  '^  ly— Yelv. 

ood  ▼.  Shawv  S.  C.  adjudged  accordingly  in  C.  B.  and  affirmed  in  error.— —Mo.  667.  pi.  91^, 


Shaw  ▼•  Norwood,  S.  C.  accordingly.— -^iv.  117*  S.  C  accorJingiy,        Cro.  £.  729.  pL  6 
S.C  accordingly* 

II.  A  man  may  have  one  adion  of  debt  upon  feveral  obliga-'  Browni.6S. 
tim.    Hob.  178.  pi.  205.  Andrews  v.Delahay.  ^ci'a'i^**^* 

oprdingly*  S>C.  cited  Arg.  5  Mod.  arj.  S.  P.  Arg.  Cro.  £.  623-. 


(F.  d)     Where,  for  the  fame  Fadt  or  Thing,  the     [73  ] 
fame  Perfon  may  h^ve  feveral  Adtions  at  the  fame 
Time  againft  the  fame  Defendant. 

I.  A  Man  brought  appeal  of  mayhem  and  aSfion  of  trefpafs^  and 
•**  counted  in  the  one  and  the  other  at  one  and  the  fame  day  and 
place  i  and  die  mayhem  war  in  the  army  and  was  cut  in  the  headi 
and  yet,  per  cur.  becaufe  he  is  to  recover  damages  twieoy  as  here, 
fir  one  and  the  fame  trefpafs^  therefore  he  held  him  to  the  one,  viz.  . 
to  the  appeal,  and  was  nonfuited  in  the  treipafs  ;  for  if  he  had  done 
oifaerwifc,  the  one  writ  and  the  other  had  abated.  Br*  Brief,  pL 
305.  cites  41  AiT.  16. 

2.  Bill  ef  debt  was  brought  in  C  J9.  upon  cfirape  of  a  man  con- 
demned in  account  of  200 1.  Kirton  faid,  the  plaintiff  has  a  bill 
in  the  Exchequer  of  the  fame  debt  againft  us,  judgment  of  the  bill  \ 
tc  non  allocatur*    Br.  Brief,  pi.  306.  cites  41  Au.  11. 

3.  If  A.  libels  againft  B.  for  three  things  by  one  Ubel,  B.  may 
have  #Ar  0r  more  prohibitions.    Noy  131.  Anon, 


G  %  (G.  d) 
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(G.  d)    Joinder  in  Aftions  againft  fcveral.     Whcrtf 
one  ihall  anfwer  without  the  othen 

I,  nER  qutt  fervitia  againft  3,  fwo  afpeandj  and  were  put  tm 
-^  anfwer  s  and  yet  the  writ  aiid  the  note  fuppofed  their  te* 
•  nancy  in  common.    3r«  Refponder,  pi.  46.  cites  21  E.  3. 48. 

2.  RgpUvin  againft  2,  the  one  appeared^  and  the  other  made  de-» 
&ult;  he  who  appeared  may  anfwer  for  both,  and  fave  his  com- 
fanion.     Quod  nota.    Br.  Refponder,  pi.  60.  cites  21  £.  3.  20. 

3.  ^md  juris  ciamat  againji  2.  The  one  appearedjznd  the  other 
noU  He  ihall  not  anfwer  without  the  other ;  but  it  is  faid  that 
the  one  may  attorn  alone ;  and  he  who  appeared,  pleaded  that  he 
was  tenant  of  the  whole  the  day  of  the  note  levied,  and  was  not 
permitted  to  anfwer  without  the  other.  Br.  Refponder,  pi.  44* 
cites  3&  £.  3.  28. 

4.  ^uare  impedit\  a,t  the  pone  tie  fieriff  did  .not  return  the  writ^ 
yet  he  Ihall  anfwer  well  enough,  becauie  he  has  day  by  the  roiii 
quod  nota.     Br.  Refponder,  pi.  45.  cites  38|,£.  3.  35. 

The  one  5,  If^e  againft  2,  the  one  appeared  at  the  grand  diftrefsj  and 

«ifwcr°'  /A/  other  notj  and  therefore  he  who  appeared  was  compelled  to 

without  anfwer  alone ;  for  the  procefs  is  determined  againji  the  other ;  Q^od 

the  other;  nota  bene.     Br.  Refponder,  pi.  25.  cites  39  E.  3.  15, 

per  rlHiiKef 

which  Tbirtip  9ffe»^,    Br.  Hefpoadco  pl-  42.  cites  14  H.4.  37. 


J#  if  the  me       J.  Account  againft  2,  who  were  adjudged  to  account j  and  capias 
*%t^oftbe  ^^  con^utandum  awarded^  and  procefs  till  the  exigent^  and  the  one 


ptcet. 


dne  is  the  UMS  outldwedy  and  the  other  appeared^  and  becauie  the  proceis  is 
recnptoftbe  determined  againft  the  one,  the  other  was  compclkd  to  aa&ver 
n^'  %t  ^^^'^^    S^-  Refponder,  pi.  5.  cites  41  E.  3.  3. 

Hefponder,  pi.  5.  cites  41  £.  3.  3. 

r  jA  1  7.  Note,  that  in  *  pracipe  quod  reddaty  or  f  debt  againft  /eve* 

ral^  which  are  joint  ahions^  there  the  one  {hall  not  anfwer  with* 
*  Fracibe  out  the  Others,  or  till  the  procefs  be  ended  aeainft  the  odiers,  neither 
V^ainnyL  .^^"'  ^^  ^"'  ^^fifi  ^^^  a&ioKf  nor  plead  in  bar  againft  the  oth4ry  nor 
!^i.  who  ^^  tluintire  tenancy ^  nor  plead  feveral  tenancy  by  hiwfelf -wiihaot 
madcdefauity  the  otbcTS*    Br.  Rc^ndcr,  pi.  54*  cites  %  46  Afl'.  13. 

hy  which 

frond  ca^e  tjfutjy  and  A.  affeartdf  and  B.  not,  and  A.fmd  that  B.  bad  nothing  in  tbt  iemd  the  day  vftit 
turlt  purcUifedf  and  ttndatd  bis  law  of  Mn-fumtmns ;  Perfey  faid  they  were  tetiattts  as  the  writ  fijp- 
pofed ;  Prift ;  And  the  other  e  contra ;  qu«re  of  this  plea  befote  tht  dtfault  favtd,  Br.  Refponderi 
jpl.  55.  cites  47  B.  3. 14. 

•f  Dfbi  agcnnfi  %  upon  obligattcn^  the  one  earns,  and  the  other  not,  and  he  was  not  compelled  to  an« 
iv  er,  notwitwaDdmg  that  the  Mgatim  was  that  tacb  was  bound  in  toto  "Mttbout  sbt  tber,  becaafe  it 
-«  as  by  a  joint  pr<zap«,  and  therefose^he  IhaU  have  idem  diu  by  mainpiufe;  becauie  be  came  by  ^ 
capias  and  procefs  againft  the  -other ;  qviod  nota^    Br.  Refponder,  pi.  6.  cites  48  £.  3.  x« 

J  AH  the  editions  of  Brooke  areas  here,  viz.  46  AS,  13.  but  there  is  no  fuch  plea  in  that  ^eac^ 
Bor  do  I  obferre  S.  P.  in  that  year* 

^uart  impe-      8*  Contra  in  trefpafsy  &c.  againft  feveral  which  is  fevtral  in  it- 

tL^Mmnd    ^^'  ^^^  '^  i^^^^  impiJit  againft  fevend where  fomc  appear  and 

i  plcai 
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j^U^A  to  the  ifliie  before  the  others  appear,  and  proctis  ifliied  tncuMdmn 
agaiAft  them  who  made  default,  returnable  widi  the  vepire  fitcias  -,  ^  ac^^' 
quod  nota  bene.     Br.  Refponder,  pL  54.  cites  *  46  AiH  13.  diftrefs,and 

faidtbat 
the  ^cKT  is  not  pTfvrJ  a^ainft  tht  vicumbm!,  and  yet  becaufe  they  appeared  they  were  compelled  (• 
aRfwer«  *  Br.  Refp^nder,  pi.  i6.  cites  9  H.  5.  3.  and  3  H.  6«  7.  accordingly* 
♦  See  at  pi.  fupra.  J 

9*  It  was  fald,  that  in  real  aSllons  againft  %  or  more,  the  one 
(hall  not  anfwer  without  the  other,  or  till  the  procefs  be  deter- 
mined againft  the  others,     Br«  Refponder,  pi,  59.  cites  46  £» 

3-  23. 

10.  Debt  was  brought  againft  5  upon  obligation,  and  2  ap^  Debt  a^ainfi 

fearedy  and  procefs  continued  againft  3  ////  the  exigent^  and  the  2  *»  Pfocefij 

pleaded  to   iffiie^  and  it  was  upon  obligation  wherein  every  one  was  tiiuhe'tntf 

iound  in  the  whoUy  but  it  was  upon  a  joint  pracipe^  and  there.-  wjs  ouiIjw» 

fore  after  the  iflue  was  rejected,  and  the  jury  difchargedy  and  idem  '''i  the  other 

dies  given  to  them  ////  the  exigent  be  returned^  for  the  two  ought  ahincTj'^or 

not  to  have  anfwered  without  the  others  i  quod  nota ;  but  it  feems,  the  f>rocefs 

that  if  the  3  had  been  outlawed^  fo  that  the  procefs  had  been  deter-  ^s^''"fi  ^^* 

mined,  tht  2  might  have  anfwered^    Br.  Refponder,  pL  7.  cites  J'^^-^f ' 

48  £.3.  21.  Br.Refpon* 

der,  pl«  II*  cites  u  H.  4.  x8» 

ll»  In  dower  the  tenant  vouched  the  heir  in  the  cuftody  of  ^  ^^  in  writ 
vardians  quia  infra  xtatem,  and  upon  procefs  the  one  of  tht  guar^  hu^^blli 


Sam  [appearedt]  ^ind  the  others  not^  he  ihall  not  be  compelled  to  againji^ 
anfwer,  but  iball  have  idem  dies  upon  procefs  againft  the  others  tiU  Br.Refpon^ 
fbt  others  appear^  or  that  the  procefs  he  ended\  but  quaere  wly^re  ^*«4^*F' 
Ihere  zz^  fever al  guardians^  and  byfevoral  titles^  if  the  one  cannot  3.  ^^^ 
enter  into  the  warranty  for  his  portion,  becaufe  not  adjudged^    Br* 
Refpcxider,  pL  41.  cites  48  £•  3.  5. 

12.  A  man  was  outlawed  at  thefuit  of%  executor s^  and  got  char^ 
ter  of  pardwi^  and  fued  fci.fa.  againft  themj  and  the  one  aj^cared^    * 
and  the  other  not,  and  he  who  appeared  was  compelled  to  aniwer 
alone.     Br.  Reiponder,  pK  39.  cites  3  H.  4.  lO. 

13.  7refpafs  againft  2,  the  one  cajl  fuperfedeas  tf  priviUgo  of 
the  chancery  which  is  allowed,,  quaere  if  the  other  ioall  aniwer  | 
for  it  is  faid  there,  that  where  the  one  cafts  protection  the  other  ihal( 
anfwer,  and  the  fame  it  feems  here,  and  Brook  fays  it  feems  that 
both  iball  anfwer,  becaufe  it  was  purchafed  jointly*  Br.  Re^n* 
der,  pi.  14.  cites  14  H*  4.  21. 

14.  Where  detintu  of  charters  was  brought  againft  4  exotu^^  Br.Chaf. 
torsy  and  3  appeared  at  the  dijirefsy  and  the  4^1  was  returned  l^p^^Jf* 
nihil,  and  macfe  default,  and  the  3  were  compelled  to  anfwep  cites  14  H. 
affatnft  tk  opinion  of  feveral.    Br^  Refponder,  pi,  i^,  cites  14  4*  *i>  m* 

**-4-  6.2. 

15.  Ward  againft  3,  and  at  the  grand  diftrefs  the  one  i^pairtd  [  7  C  1 
aad  tht  others  not^  and  die  plaintiff'  prayed  £ftrefs  with  proclam  V  /.•'  J 
motion  againft  them;  per  Hank,  you  (hall  not  Have  it;  for  th^ 

•ne  fbaunot  anfwer  without  the  other,  nor  the  body  of  the  ward 
auvA  b^  divided* ,  Br«  Refponder,  pi,  42*  cite$  14  Ht  4.  37. 

G  3  46,  So 
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x6.  Se  by  him  in  writ  (fnufne  agatnft  3,  which  Tliirn  agreed, 
and  fo  it  feems  that  he  (hall  have  oiuy  aiftrefi  infiniti  as  at  common 
law.  Ibid. 
S'i  in  tref.  jj,  Whcrc  thc  a^ion  was  founded  on  tbt  tort  of  the  defendants^ 
pajs,  matH-  ^^  jj^  confpiracv  airaiiift  2,  the  one  appeared  and  the  other  nou 
iacbmentujHm  he  mall  anlwer  alone,  and  Ihall  not  liay  the  coming  of  his  com- 
prohibition,  panion ;  for  the  tort  of  the  one  is  not  the  tort  of  the  othec.  Br, 
LVX  R^fponder,  pL  63. 
pi.  63. 

(H.  d)   Whcrc  fcveral  Defendants  may  join  or  fever 

in  Pleas  to  the  Writ. 

X.  TN  debt  again/!  two  upon  an  obligation^  the  one  defendant 
•*-  pleaded  that  the  plaintiff'  was  covert  baron  the  day  of  the  writ 
purchafedj  and  the  other  confejfed  the  deed^  upon  which  the  plaintiff 
recovered  the  moiety  of  the  debt  againft  him.  Thel.  Dig.  214. 
lib.  15.  cap.  2.  f.  13.  cites  It.  4  E.  2.  Eftoppel  229. 

2.  In  dower  againjt  A,  and  B.  B»  pleaded  that  he  held  parcel  of 
the  tenements  as  guardian^  by  reafon  of  the  nonage  of  A,  who  is 
within  age,  &c.  judgment  of  the  writ,  not  named  guardian,  &c, 
^nd  A.  pleaded  that  he  and  B.  held  all  in  common^  except  the  fame 
parcel  I  and  he  pleaded  thefmne  plea  to  the  writ  that  B,  bad  pleaded^ 
and  were  received.  Thel.  Dig.  213.  lib.  15.  cap.  2*  f.  i»  cite^ 
Trin.  II  E.  3.  Brief  475. 

In  writ  againft  IV.  and  Margaret  hisfenu^  and  one  Margaret 
feidXj  Margaret  who  was  named  as  feme,  faid  that  fie  is  tbefanu 
ferfon  who  is  named  Margaret  Meux^  and  that  fhe  is  file  \  iudgment 
of  the  writ ;  and  the  haron  for  him  and  for  Margaret  pleaded  Not 
Guilty^  but  fhe  would  not  pafs  this  plea ;  upon  which  tflue  was 
taken  that  fhe  was  covert.  TheL  Dig.  213.  lib.  15.  cap.  2.  C  2. 
cites  Trin.  14  E.  3.  Brief  281. 

4.  In  writ  againft  2,  the  one  may  plead  tenancy  in  common  to  the 
fvrit^  and  the  other  may  plead  to  the  a^iouy  and  the  demandant  Ihall 
reply  to  both.  Thel.  Dig.  213.  Iib«  15.  cap.  2.  f.  3.  cites  Pafch. 
17  £.3.  24. 

5.  In  writ  a|a!nft  feveral,  if  the  one  demands  the  viewy  the  others 
eannot  plead  tnifnomer  of  the  vill  in  abatement  of  the  writ.  Thd. 
I^i^*  213.  lib.  15.  cap.  2.  f,  4.  cites  Hill.  21  £•  3.  lO. 

6.  But  if  the  one  pleads  to  the  writj  and  the  others  to  the  county 
they  (hall  be  compelled  to  join,  &c.  Thel.  Dig.  213.  lib.  15^ 
cap.  2.  f.  4.  cites  Pafch.  42£.  3. 17. 

*    7.  But  in  writ  of  entry  the  one  mayfalfTfy  the  entry^  and  thjg  other, 
mzw  plead  in  bar.    Ibid.  * 

8.  In  trejpafs  againft  ieveral,  if  the  plaintiff'  counts  againft  the 
one  who  appears  iKmere  the  other  makes  default,  and  after  be  counts 
againft  another^  when  he  appears  the  one  IhaU  not  take  exception  to 
ihe  count  againft  his  con^anion^  though  mey  are  joined  in  a£lion. 
Br.  Joinder  in  ASion^  pi.  91.  cites  46  £.  3.  26. 

9.  In 
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^.  \si  firmiddfi  againft2t  (be  ons  to$i  thi  intln  ttnancy^  alfipii 
hae^  &C.  and  pleaded  omjpim  of  one  in  the  defcent^  in  abatenunt  oi 
the  writ,  ^c.  and  the  otbiT^  jhid  that  they  are  tenants j  as  is  fup^ 
pofed  by  the  writ,  and  pleaded  the  fame  plea  to  the  writ^  2cc.  and 
the  demandant  replied  to  both.  Thel.  Dig.  214.  lib.  15.  cap.  2^ 
£  12.  cites  Mich.  zR.  2.  £{loppcl2io« 

10.  In  writ  againft  the  lord  and  his  villein^  wheiC  the  lord  has 
notfeijin  of  the  land^  if  they  vary  in  plea^  the  plea  of  the  lord  fhall 
be  received.  But  otherwife  it  is  of  the  tenant  in  fadl,  and  the 
parnour  of  die  profits  in  aifife  \  for  there  the  plea  of  the  tenant 
Ihall  be  received.     Thel.  Dig.  213.  lib.  15.  cap.  2*  f.  5.  cifes  j 

Mich.  21  R.  2.  Brief  788. 

J  I,  In  writ  againft  2,  the  one  pleaded  outlawry  in  one  of  the  de^ 
numdantSy  and  the  other  took  the  infire  tenancy^  and  pleaded  to  the 
aSlion^  and  were  received.  But  if  both  take  the  tenancy  according 
to  the  writ^  there  they  fhaU  join  in  dilatories.  Thel.  Dig.  213^ 
lib.  15.  cap.  2.  f.  7.  cites  Mich.  18  H.  6.  20. 

12.  In  writ  againft  2,  the  one  pleaded  parcenary  with  one  E,  not 
lutmedy  in  abatenunt  of  the  writ,  and  the  other  (aid  to  the  writj  that 
he  bad  nothing  in  the  tenements^  but  only  as  paron  in  right  of  the 

Jaid  E,  his  fenuy  who  is  in  full  Ufe^  not  namedy  &c.  and  were  re- 
ceived to  toe  two  pleas.  Thol.  Digp  213.  lib.  15.  cap..  2.  f.  8. 
cites  Mich.  22  H.  6.  19.  without  pleading  each  for  that  whid)  tq 
bim  belongs. 

13.  In  debt  againft  executors  one  may  plead  ifutlawry  or  excom-^ 
vatnication  in  the  plaintiff,  and  the  other  Qt^er  plea.  Thel.  Dig. 
^13.  lib.  15.  cap.  2.  £  9f  cites  it  as  (aid  Pafch.  7  E.  4.  8. 

J  4.  Trefpafs  of  battery  againft  2^  who  pleadei  jointly  of  the  af^  In  trerpa(» 
fauk  of  the  plaintiff  in  their  defence.     It  was  moved*  t^at  thc;)f  ^j|^*7 
ijiall  not  join  in  plea;  for  their  matter  is  feveral  in  itfelfj  but  it  t^ouejuA. 
was  agreed  that  it  was  a.  good  plea,  and  that  they  may  join  in  tfa^  tifiet  of  th« 
|4ea.    Br.  Trefpafs,  pU  324.  cifes  J2  E.  4.  6.  f^£^ 

the  other  the  like,  and  a  good  anfwer.    Pr.  T^^%  pL  417.  ckei  it  H  f .  ^,  7.    |>er  Kcblc. 
Hufief ,  aod  Briaa. 

15.  &  to  fay  that  they  v\^(re  fervajits  to  N.  upon  whom  the  plain^^ 
tiff  made  an  ajfauhy  and  they  in  defence  of  their  mafter  beat  him* 
Br.  Trefpafs,  pU  324.  cites  12  E.  4,  6^ 

16.  So  where  2  jufiifies  for  arreftlng  a  man  ly  joint  warrant, 
fir.  Trefpafs,  pi.  324*  cites  1^  £»  4.  6, 

17.  Jin  fcire  fagias  by  three  out  rf  ^  ncwery  had  by  foitr^  of 
whom  9fu  was  dead  before  the  fcire  facias  purfhafe(l  againft  two. 
The  ono  of  the  defendants  pleaded  the  death  of  oneoft^e  ihree^  and 
the  vther  pleaded  that  the  four  were  in  full  lifey  &e.  and  durft  not 
demur,  but  wefre  advifed  to  join  in  plea.  Tb^li  Pigr  ^13.  lib,  I5t 
cap.  2.  £  10*  cites  Mich*  y  H.  7.  6, 

1 8.  TreTpois  asainft  2  of  grafs  Jpoitedy  they  faid  feparately  that  Intrefpafii 
the  lard  of  D.  had  cowman  there  for  his,  tenants  at  wtll^  by  which  •Z*^"' 
toe  one  tenant  at  will  put  tn  his  cattle^  and  the  ether  as  tenant  at  juflifet  f» 
piS  t^  the  /aid  A  f^t  in  his  cattle  \  and  a  good  ple^,  per  Keble,  tLmea»d 
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thtoth^rfor  Brian,  and  Halley;  for  it  is  all  om  tnlppfs*  But  Jay  contra,  in- 
each  mall  *fi^*"ck  ss  the  one  docs  not  juftify  (or  the  catde  of  the  other,  and 
plead  ano-    ^he  Other  foc  his  cattle  the  like.    Br.  Trefpafs,  pi.  427.  cites  i  i 

ther  pica  of  H.  7.  6,  7. 

the  horfe 

which  he  did  not  take ;  'for  tUi  trefpafs'is  of  ftvtral  thln^i^  contrarf  of  grafs  fpoiled  as  above;  for 

this  h  oiu  trrfpoft  in  itfelf.    Per  Keble^  Hulfey,  and  Brian,  to  which  Fairfax  agreed.    Br.  Trefpafs, 

pi.  417.  cites  1 1  H.  7.  69  7* 

Where  trrfpajs  is  brought  afainJi  f^veralfot-  breakitig  a  ciofe,  and  every  om  of  them  hat  commm  ihtrff 
in  this  cafe  they  ought  to  j^fiijy  fevemlhy  nnd  not  joint/yf  and  ifom  jujltpes  as  their  Jervard,  this  ought 
to  be  feveraUy,  and  not  jointly.    Br*  Jtiitiiication,  pL  8.  cites  15  H.  7.  lo.  Br.  Double^  pU 

39.  cites  S.C* 

[  77  ]  X9.  In  trefpais,  if  the  one  juflUies  for  a  way  for  hinfelf^  and  the 

other  for  a  way  there  for  hiftyelf  this  is  a  good  anfwer,  per  Fair- 
So  if  the      fax.    Br.  Trefpafs,  pi.  427.  cites  11  H.  7.  6,  7. 

one  pleads 

a  iicince  for  himfelf^  and  the  other  a  licence  for  himfelf.    Per  Fairfax.    Br,  Trefpafs,  pi.  4Z7.  dtet 

glH.  7.  6,7. 

20.  If  A.  brings  trefpafi  a^nft  B.  of  goods  carried  away^  and 

3*  Jays  that  the  property  was  tn  C,  who  made  2).  his  executor^  and 

diedy  and  the  ordinary  feque/Ured  and  committed  the  adnunijiration 

to  A.  and  A.  admnifteredy  and  afier  D*  proved  the  willy  and  admi^ 

ni/feredi  judgment,  5ec    This  is  a  good  plea  without  making  title 

to  B.    And  the  fiune  in  debt  by  executor,  to  by  that  the  tefHitor 

died  outlawed,  widiout  making  title.    Br.  Treipafs,  pL  347.  cites 

21  £.  4.  5.  per  Brian  Ch.  J. 

But  fee  39        21.  Where  a  man  jujiifies  in  trefpafs  for  diftrefsfor  renty  which 

S*;  fbrbT  ^^  recovered  of  ajlranger  ijbing  out  of  the  fame  landy  it  is  no  good 

them  a«      jujlificatim  to  plead  the  ruomery  onfyy  put  ought  to  ihew  title  dfo ; 

vowry  is  in  for  if  he  has  no  tide  the  ter*tenant^  who  is  a  ftranger,  is  not 

fi^r^d     ^^^  ^y  i^    Pc^  Moyle  and  BiHing.    Br.  Judgment,  pi.  7.  cites 

ftiOn  ought  35  H.  6*  10. 

to  be  al- 

X^gedy  ttid  not  the  recovery  only.    Ibid. 

For  more  of  A^ons  in  general,  fee  iScCOttllt^  Coil^t^ 
rac?,  Cotttnant>  TSfi^U  l^Stixm^  and  other  proper 

titles. 
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^ A)     By  the  Common  Law  and  Statute  of  H.  ^. 

!•  I  H.  5.  £^RDAINS  that  every  ♦  original  writ  of  anions  Itwasfuffi* 

C4ip*  5-  V-/  perfonals^  appeals  and  indi^ments^  and  in  which  f^^^^^^ 

the  exigent  Jhall  be  awarded  in  the  names  of  the  defendants  infu^b  of  the  fta- 

writs  original^  appeals  and  indi^ments,  tute  of  i  H. 

5.  c.  5.  thac 
9f  ery  perfao  (hoaUl  be  fued  by  writ  by  his  name  of  haptijm  and  furnamty  or  his  name  of  Sgmiy,  or 
hjhath^itb  the  naaiu  vfbaptifm^  or  hj  name  of  baptffm  and  other  vnrds  equivalent  to  the  furname,  As 
fuch  a  em  the  feme  of  her  barooj  fnch  a  one  fon  or  dangbttr  of  their  facheo  fucb  a  ooe  commoign  of 
his  abboty  &c.  And  fometimes  he  mud  add  bis  nanie  of  office  or  rainiftry ;  and  fometimes  put 
other  diverfities  oiage,  or  of  the  place  where  there  were  divers  of  the  fime  name  and  fnrname* 
TbeLIM^  49*  lib.  6.  cap.  l.  C  a.^  S.  P.  But  if  he  had  a  name  of  inferior  dignity  (as  hagk,  or 

hamtjrit)  be  Ottght  to  be  named  by  his  chriftian  and  fumame,  and  by  the  addition  of  his  name  of 
dignicyy  by  the  common  law>  which  is  implied  in  thefe  words  (viz.  in  the  names  of  the  defendants.) 
xlnft.666.    ' 

The  lAifchief  at  common  law  was  that  one  was  oftentimes  outlawed  for  another ;  and  therefors 
thh  ftatute  was  made  that  it  might  appear  that  he  was  the  party  fued  j  but  if  the  party  appears  and 
pleadSf  he  (hews  that  he  is  the  party ;  per  tot.  cur.  a  Roll  Rep.  225.  Hill.  18  Jac.  B.  R,  1  ■ 
2  Inft.  670.  S.  P. 

Lord  Coke  fays,  that  for  any  thing  that  he  had  read,  and  remembered  in  the  reign  of  H.  4.  or 
ever  before,  gentletnca  of  name  or  blood  had  very  rarely  the  addition  of  Generofusy  or  Armiger^ 
as  of  a  fttte  or  degree ;  but  were  diftinguifhed  from  yeomen,  who  ieiTe  by  the  plow, 
by  their  ferTice>  viz.  forinfecum  fervitiums  but  in  the  rrign  of  H.  5.  and  ever  finoe  f  ^Q  1 
they  have  had  the  addition  of  Gentlemen^  or  Efquires,  and  the  reafon  thereof  is  the  L  /  J 
ftjcnte  of  I  H.  5*    a  InSL  595. 

This  ftatnte  binds  the  king  as  to  an  indi^ment,  &c.    Br.  Additions,  pL  50.  cites  5  £.  4.  }«• 
(B). 


Additions  Jhall  he  made  of  their  \  eftate  or  degree^  or  ♦  mijlery^  and  Nai»c$  of 
of  the  t  towns  or  hamlets^  or  places  and  counties^  of  which  they  were  ^^^iJ^ 
or  Ujor  in  which  they  he  or  were  converfant  \  Knight j 

\  Serjeant  at 
LaWf  fcc.  are  eomiained  within  this  word.  Degree  ;  for  it  feems  that  gradus  contains  datum  in  itfelf, 
and  not  e  contra.  And  the  eilate  of  a  man  is  as  Gentleman,  Efquire,  Yeoman,  Widow,  Single 
Woman,  and  the  like*  And  the  art  or  craft  of  a  man  is  his  roiilery,  by  tlie  lord  Brooke,  in  his 
abridgmeot  of  the  cafe  of  14  H.  6. 1 5.    Thel.  Dig.  lib.  6.  cap.  15.  f.  9. 

X  For  the  writ  by  which  he  is  called,  is,  via.  Statum  &  gradum  fervientis  ad  legem  fufceptu- 
m.    Br*  Nofme,  pi.  33.  cites  S.C. 

The  words  ||  (Siaie)  and  (Degree)  in  legal  tinderftanding  are  of  one  fignification,  and  extend  /• 
perfoos  of  oofatlicy  of  dignity,  and  under  the  degree  of  nobility  and  dignity,  as  Yeoman,  Jec  and  as 
well  to  the  clergy  as  to  the  temporalty,  and  to  graduates  and  degrees  in  univedities  in  any  kind  of 
prefeffioD.    Aod  (Degree)  is  applied  to  all,  as  well  women  as  men.    a  Inft.  666. 

Some  are  mmts  of  dtgrnties^  as  Knights  of  all  forts,  and  Rarooets ;  and  fome  ef  vfoefrip^  as  Efquires 
and  Gentlemen*  2  Inlt.  666.— -^aimrf  of  digmties  are  marks  of  diflindiion  impofed  by  public  au* 
thority,  and  they  always  make  the  very  name  ojtbeperfan  to  whom  they  are  given ;  but  names  ofwm-^ 
fiip^  fuch  as  Efqoire,  Gentleman,  and  Yeoman,  imce  they  are  only  names  of  diilincbon  given  ia 
popular  uTe,  oot  given  by  the  public  authority  of  the  fupreme  power,  the  law  does  not  account 
them  parcel  of  the  name,  and  fo  they  were  not  neceffary  at  common  law,  in  declarations  and  plead* 
loss.  G.  Hift.  of  C.  B.  X90, 191.— —But  by  this  ftatute  the  name  of  worlhip  was  made  equally 
Jieceffioy  in  peribnal  aAions,  appeals,  and  indidlments,  as  the  name  of  dignity  waS'before ;  but  it 
does  mo  eaomd  to  the  names  of  the  pJwuiJfi ;  £ar  they  were  ia  ao  mUcliief  or  dauger  of  being  mif- 
takea.    G.HUtofC.B.193. 

Ia 


7« 


atmittonjir. 


In  quare  impedlt,  it  was  adjudged  that  TraveJIy  jibbot  nnH  Priar,  arc  names  of  dignitf^  qtrod , 
•fProvofti  for  itfcims  to  h€  a  runu  ofnjficef  ai  Par/on,  j^rchi^caccn,  &c.  and  yet  hc  ought  Co  bo  named 
if  this  name  when  any  thing  U  in  demand  belongini;  to  it.    Br.  Nofme,  nl.  25.  cites  24  B.  3. 

Mckfiar  of  an  Uoft^iful  is  3  name  of  dignity.    Thel.  Dig.  50.  pi.  6.  cap.  7.  1.  3.  cites  Hill,  a  £•  3. 47. 

GtHtlevtan,  or  ffyuircy  is  no  name  of  dignity  but  of  vf.rjh'.p,  ThcL  Dig.  50.  lib.  6.  ofsp,  3.  f.  9. 
cites  14  H.  6.  1 5.— S.  P.  but  Kn-.^h  is  a  name  of  dignity,  Thti.  Dig.  57.  lib.  6.  cap.  15.  f.  6w  circs 
14  H.  6. 15.  per  Newton,  and  fays  ice  5  E.  4.  -??.  accordingly. 

♦  It  feems  that  a  ftt-Ji-Ty  is  the  ere'j^  or  ociuf»,U:mi  hy  which  a  man  ^ets  bis  living ;  for  UMfhamdmam 
and  LaUut  er,  are  good  additions,  and  chei  efore  mifteries.  For  the  fCatute  is  that  be  fluU  be  named 
of  bis  ef^ate,  degree,  or  miftery,  an*}  MtJ/er  is  no  gflaie,  as  Gent.  Yeoman,  Efqnirc,  &c.  im  is  it  any 
titgrtif  for  grathtj  eft  qunf  diinitaiy  aiul  thocfpri  it  is  a  mficry^  and  the  fame  it  feems  of  a  Slh'pbtt  A 
fir.  Additions,  pL  39.  cites  az  H.  6.  53.  . 

Miftery  is  a  large  word;  and  incJuHit  all  lawful aiis^  trades*  and  occvpations,    2  IniL  668. 

t  Sec  (H). 

See  (M) —  jfnJ  if  the  pncefs  upon  the  fald  original  writSy  appeals  or  indin^ 
uSawry  fnen^^'i  '«  the  which  the  faid  additions  be  omitted^  any  outlawries  bg 
(G.b)  pi.     pronounced^  that  they  be  voidj  frujlrate^  and  holdenfor  none\ 

1 8-  and  the 

notes  there.  See  tit.  Error  (D). 

T>e.bt  n^ninfl       jfjfj,  fjj(ft  hcfore  the  outlawries  pronounced^  the  faid  writs  and  in^ 
^fTorkht    ^'^^^"^^  J*^"  ^'^  abated  by  the  exception  of  the  ptirty^  wherein  the 
fUaded*to  the  fame  the  faid  additions  be  omitted* 
^ue,  which 

pafTed  againfkhim  by  nifi  priiis,  returnable  15  Mich,  and  the  d/fmbnt  pleaded  in  arrejl  of  iMdrmntp 
becaufe  be  ou^ht  to  bt  namrd  of  ivkat  VI It  be  is,  for  citizen  of  York  may  dwell  at  B.  And  by  jtulg- 
ment  the  plaintiff  recovered,  becaufe  tUfiatuU  is  that  the  writ  Jhall  abate  by  exception  of  the  party,  an4 
be  did  not  take  exception  ;  but  if  be  was  cutlawed,  it  was  a  good  exception  ;  contra  here,  becaufe  he 
appeared  and  pleaded  other  matter,  and  did  not  take  exception ;  quod  nota.  Br.  Additions,  pL  13. 
cites  35  H.  6. 12.— S.  P.  2  Inft.  670, 

If  theaddi-  Provided  always^  that  though  the  faid  wrjts  of(idditions  perJonaT$ 
f  *^^b*d*b  ^'  "^^  according  to  the  records  and  decds^  by  the  furplufage  of  the  ad^ 
this  aft  had  ditions  aforefatd^  that  for  that  caufe  they  be  not  abated*  And  that 
Tariedfrom  the  cleris  of  the  Chancery^  under  whofe  names  fuch  writs  fiaU  ga 
the  record   fQf^}j  ^riiten^  fhall  not  leave  out  or  make  omifjton  of  the  faid  addi^^ 

[70  1      ^'^^^  ^^  '^  afhrefaidy  upon  pain  to  be  punifhed^and  to  make  a  fine  to  tljt 
'^  ^      king  by  the  difcretion  of  the  chancellor* 
or  deed, 

y^t  being  injrined  by  aft  of  parliament  to  be  contained  in  the  writ,  &c  fuch  variance  fliould 
not  have  abated  this  writ,  though  tlus  claufe  bad  been  omitted )  hut  aQ  a^t  of  parliaiMot  caniM^ 
\i%  made  too  plain.    2  InA.  270. 

(B)     Given  or  neceiTary,  in  what  Cafes. 


5*  I*  T  N  aflife,  if  the  dijfeifm  be  found  with  force  and  armS)  capias 
\        *-  and  exigent  lies  for  the  king  pro  fine,  and  no  addition  is  r^- 


%  Tnft.  665. 
S.  P.  cite9 

In  ail  ac-  quifite;  for  it  is  a  real  writ.     Thel.  Dig.  57.  lib.  6.  cap.  i6f  £  2, 
rtons  wkrf   QJtes  Q  Aff.  1.  9  E.  3*  449*  Pafch,  7  H.  4.  39. 

procefi  c/ 

oitla-zi'ty  Jl's,  the  name  and  furname  of  the  defendant,  and  the  addition  of  his  fuetSty  or  tradt^  and 
the  pLui  of  his  habitation  then,  or  lately,  ought  to  be  in  the  original  writ ;  otherwife  the  writ  fliaU 
abate.  And  an  ontlaur}*  \tpon  fuch  faulty  writ  is  rcverfible.  And  the  ad()ition  ought  to  be  at 
iihove,  IfffjT^  any  alias  diciiis ;  for  the  alias  diftus  is  only  repuution,  and  is  Dot  the  tmtb.  Per  th« 
jufliccs  of  both  benches.    Jenk.  1x9.  pi- 44-  cites  4  £.4.  xo. 

2.  Eflrepcment  upon  writ  of  entry  (tt  ^or^on  law^  the  %ffrit  nf 
fflrepemcnt  was  J*  B.  rf  K.  the  ymngety  and  ^e  mrit  of  iMtrj  wa$ 


anoitionief;  79 

y.  B.  of  K.  onfyy  without  addition,  and  the  difendant  pleaded  this  t9 
the  wnty  that  the  writ  of  entry  is  brought  againft  J;  d.  of  K.  onlfi 
tiblque  hoc  diat  there  is  any  fuch  writ  againft  J.  B.  ofK«  the 
younger;  and  becaufe  procefs  of  outlawry  does  not  lie  in  this  adion, 
therefore,  per  cur.  this  plea  is  not  to  the  purpofe ;  Quod  nota ; 
But  it  was  agreed  there,  that  where  the  party  appears  ly  guardiarij 
he  ihall  have  plea  contra  to  the  warrant  after  that  the  guardian  is 
admitted,  per  cur.  Contra  of  attorneys 'y  for  this  is  the  a£l  of  the 
party  himfelf.  And  after  he  faid  diat  where  he  is  fuppofed  to  be 
of  K.  he  is,  and  was  the  day  of  the  writ  purchafed  of  H.  and  not  of 
K.  Judgment  of  the  writ,  ci  non  allocatur,  for  th^  reafon  aforeiaid^ 
Br.  Additions,  pi.  2.  cites  3  H.  6.  16. 

3.  Note  that  where  plaint,  of  replevin  is  removed  out  of  C.B.  by  ^-P-.  Br. 
^vrit  efncordare^  there  the  party  may  be  oiutlawed  without  error,  ^f^^','**^tj| 
though  it  be  not  named  of  what  county^  villj  mi/lery^  or  degree  he  be,  s.c.  and  14 
for  the  ftatute  thereof  is  only  in  indictments  and  fusts  by  writ^  and  H.6.ai.— . 
not  fuits  by  plfiint,    Br.  Additions,  pi.  4.  cites  3  H.  6.  30,  ^^\^t, 

cap.  16.  f.  3.  cites  fame  cafes. a  Inft.  665.  S.  P.  S.  P.  Br.  Exigent,  pi.  4.  cites  S.  C.   But 

coatra  la  writ  of  debt,  &c  which  is  by  writ  and  oot  by  plaint.  So  if  recor^are  or  pone  is  fued  to 
remove  plaint  in  replevin  out  of  a  bafe  court  into  C.  B.  thp  writ  is  g(X)fi,  though  it  has  no  viU  nor 
addition  of  the  defendanti  for  the  writ  is  warranted  by  the  plaint,  and  ihall  agree  with  tlie  plaint^ 
9nd  exigent  will  lie  f hereupon.    Per  June  and  Kewton.    Br.  Exigent^  pL  39.  cites  14  U.  6.  ax. 

4.  It  was  agreed  t)iat  in  pramunire  addi^on  ought  to  Be  given;  Br.Proceif, 
for  he  may  have  procels  by  proclamation  as  well  as  by  exigent ;  and  ^^^'  ^^^ 
therefore  becaufe  exigent  may  be  awarded  addition  fhall  qe  given.  ^'    ' 
Br.  Additions,  pi.  41.  cites  9  £.  4,  2, 

5.  In  ekbty  a  man  may  l^ve  capias  in  infinitum,  and  ye(  addi- 
tion ought  to  be  giyen)  fpr  lie  may  baye  exigent  if  l^e  will. 
Ibid. 

6.  Note,  that  rfiainpimor  need  not  have  addition,  for  name  and  Thei.  Dig. 
fiimame  fuifices,  and  yet  exigent  lies,  and  be  (ball  be  outlawed  for  57-  lib.  6. 
the  non-appearance  of  the  party,  becaufe  he  topic  it  upon  him-  ^i^'s  c^ 
&1£    Br.  Exigent,  pi.  49.  cites  10  £.  4^  i6.  and  Pafch. 

X3  H.  7.  21. 

7.  If  exigent  be  awarded  upon  Jf^sthernam  b-  fhall  not  haye  ad-      f  80  1 
dltion,  unlefs  addition  were  in  the  plaint,  for  thty  cannot  vary  from         - 

the  original^  and  the  Jtatute  Jpeaks  of  writs  and  not  ofplaintSj    Br.  Br.  Exi- 
Additions*  pi.  57.  cites  18  £.4.  9*  gent,  pi.  50. 

'  *  '  cites  S.  C.   \ 

•p— -Ibid.  pL  65.  cites  S.  C.«>— 'Thel.  Pig.  57.  lib.  6.  cap.  x6.  C  3.  cites  S.  C. 

8.  In  :4>peal  note  for  law,  that  if  a  man  recovers  againjl  J,  S,  S.P.  Br. 
yeoman^  urticre  he  is  a  gentleman^  and  enters,  the  recovery  is  good,  ^^  ""'^  g  p' 
and  the  addition  void ;  for  it  is  given  where  the  law  does  not  re^  Br.  Additi.' 
firfV/ addition  ;  contra  of  dignity,  for  this  is  parcel  of  his  name,  <>.ns  P^-  s*^- 
Br.  Judgment,  pJ.  84.  cites  21  fe.  4.  72.  ^^",*'  f; 

wliere  he  rtleafts  f  y»  S,  ymm^  who  ii  gcni,  for  where  addition  is  given  where  it  need  not  by  the 
ifWy  and  which  is  not  any  dignity,  it  is  void. 

9.  Refcous  returned  againft  J.S.  is  a  good  return,  though  no  s. P.  forth© 
adcUuon  of  J.  S.  be  returned,    Br.  Additions,  pi.  67.  cites  13  H.  i^^^, 

tvi  its 


wmti  mgmal  m  vjHth  frutji  of  milawry  lits  to  liave  addition.    Bn  AdditiMiSi  pL  49.  cites  i(»  E«  4« 
16.  S«  P.  Ibid.  pL  65.  cites  10  E.  4.  i5.«— The!.  Dig.  57.  Ub.  6.  cap.  16.  f.  4.  cic^  S.  G, 

lud  Pafch.  13  H.  7.  2r. 

And  if  he  be  returned  ef  B»  and  the  defendant  fays  that  there  were  Over  B.  and  Nether  B«  andt 
Aone  without  addition  in  this  county,  ic  is  no  plea  by  the  opinion  of  the  court.  fir«  Addition,  pU 
(7.  cites  13  H.  7.  2i«— — a  Inft.  665.  S.  P.  and  citrs  S.  C.  and  10  E.  4.  i6.  and  10  H.  7.  21. 

10.  An  indi£hnent  of  cme  inditSed  for  refvAng  t&forve  in  ibg  ^cg 
§f  a  biodberough  was  qnafhed,  becaufc  it  did  not  mew  that  he  was 
chofen  to  the  office,  and  becaufe  the  party  indidbd  wanted  aa  ad^ 
dition.     Sty.  394.  Mich.  1653.  B.  R.  Anon. 

11.  In  all  a&ions  of  trefpais,  and  other  aftions  fued  by  original 
wbere  the  caufe  of  a£Hon  is  alleged  to  be  ^  &*  armisy  or  agmnft  the 
peace  of  the  iingj  a  true  addition  of  degree,  quality,  or  miftery,  and 
the  tnie  and  certain  place  of  the  abode  of  every  defendant  muft  be 

St  in  at  the  peril  of  the  plaimifF's  attorney*  L.  P.  R.  35*  cites  15 
u*.  2.  per  cur.  and  lays  diereafbn  of  making  this  order  was,  that 
Icfore  the  2&  which  was  made  for  the  taking  away  of  fines  for 
capiaturs,  the  clerks  of  the  crown-office  ufed  to  take  from  the  judg-> 
Blent  rolls  all  the  judgments  which  were  entered  with  a  capiatur, 
and  dien  they  did  thereupon  fue  out  proceis  of  outlawry;  and  be« 
caufe,  if  the  addition  was  not  there,  they  could  not  tell  certainly 
who  was  the  defendant,  nor  where  he  lived* 

12.  There  ought  to  be  inferted  into  all  affidavitSy  the  additions 
and  habitations  of  the  parties  who  make  them,  I^  P.R.  35.  ekes 
Mich.  15  Car.  2.  per  cur. 

13.  A  fiiit  was  by  bill  agatnfi  T.  P.  Eff,  it  is  no  plea  in  abate- 
ment that  the  defendant  is  a  Gentlemany  and  mt  an  Efquirey  because 
the  fuit  being  by  bill  the  addition  was  only  a  defcripcion  of  the  per- 
fen,  and  common  reputation  is^  fufficient  for  it.  But  it  ihould  be 
eihenvife  upon  original^  on  which  procefs  of  outlawry  lies ;  becaufe 
the  ftatute  of  H.  5.  requires  an  addition  in  fuch  cafe ;  Per  Holt 
Ch.  J.  and  judgment  that  defendant  anfwer  over.  2  Ld.  Raym^ 
|lep.  849.  Mich.  I  Annas  B.  R.  Bennet  v.  Purcel. 

14.  27  Eliz.  cap.  7.  /  2.  Nojheriff  or  other  pirfm  /ball  return 
any  juror  dwelling  out  of  any  lU)erty,  without  the  addition  of  the 
place  of  bis  abode  at  the  time  of  the  return^  or  within  one  year  next 
before^  or  fame  other  addition  by  which  the  party  may  he  known  ^^nor 
fmy  juror  within  any  liberty,  with  other  addition  than  Jballhe  ddi^ 
veredto  him  by  the  bailiff  of  the  liberty  \  nor  any  bailiff  ff  liberty  fiatl 
return  any  jurory  or  deliver  to  the  Jberiff  the  names'  of  any  perfons. 

r  8 1  1      '^  ^^  retumedy  without  the  addition  of  the  place  of  abode^  i^c.  and 

V        -*      no  extra<^  of  iffiies  againft  any  juror  Jball  be  dsbvered  out  without 

>       fuch  addition  as  is  put  in  the  original  panel  or  taUs  wherein  fiuh 

juror  Jball  be  returned  \  and  no  under-Jheriffy  haiUff  or  other  ferfrn% 

'Jball  levy  any  iiliies  of  any  other  perjons  than  of  fiuh  as  by  thejaid 

ejireat  is  of  right  charged  with  thejaid  iffueSy  upon  pain  that  every 

fieri  that  Jball  write  or  deliver  any  fuch  ejireaty  and  every  ether  per-^ 

fon  offending  contrary  to  this  a£fy  Jball  forfeit  to  the  queen  five  marh^ 

and  to  the  party  grieved  Jive  marks, 

<Mo4. 84*       15*  In  a  homine  reple^iando  the  wanf  of  addition  in  the  pltiries 

S.C.  of  tht  place  was  pleaded  in  abatement,  and  upon  demurrer  it  was 

adjudged} 


ttdjndeed,  that  the  Qrij^ind  rei^eyin  ia  this  C3&  is  vicMtel^  stii 
therefore  tueds  no  addition  ^thin  the  ftat  jof  i  H.  5.  and  where 
the  firft  is  without  addition  it  cannot  be  necefiary  iu  the  fecond  $ 
but  the  (econd  would  thereby  be  vitiated,  i  Saik.  5.  pi.  13.  Midu 
Z  Ann.  B.  R.  Banbury  (Earl  of)  v.  Wood. 


Ciierfymuu 


(C)     Good.    And  given.    HoWt  as  to. 

X.  TT  was  held  that  writ  of  trefpajs  lies  againfl  a  dean^  witboia 
^  naming  him  dean ;  but  otherwife  it  is  if  land  be  demanded 
^ainft  him.  Thel.  Dig.  50.  lib.  6.  cap.  3.  C  I.  cites  Pafch.  5 
£.  2.  Brief  80. 

2.  One  ihall  not  be  fued  by  name  of  bijbop  before  that  he  be  cm^ 
ficraudj  but  by  name  of  fuch  a  one  eled.  TheL  Dig.  50.  lib.  6. 
cap.  3.  C  I.  cites  Pafch.  5  £.  2.  Brief  80. 

3*  Xrefpafi  againft  N.  P.  the  defendant  deoianded  judgment  of 
the  writ,  becaufe  he  is  a  prieft,  not  named  derk  \  per  Thirn,  every 
frieft  it  not  a  cUrkj.  by  which  he  &id  that  he  was  parfon  of  B.  not 
named  parfon ;  &  non  allocatur ;  but  the  defendant  was  compelled 
to  aflfwcTy  per  cur.     Br.  Additions,  pi.  20.  cites  ix  H.  4.  40. . 

4.  If  a  UfiMp  or  an  abbot  be  depofed  he  k>fes  fais  name  of  dignity,  So  in  tho 
and  if  not  biihop  nor  ^>bot  after,  by  the  <ipinion  of  Pafton.    TheL  ^o^^^^^^. 
Dig.  36.  lib.  3.  cap.  3.  f.  16.  cites  Mich.  21  H.6.  3.  tcr°w^do-* 

.  •  privatioa. 

he  was  lumed  Thtdogije  DoAor  &  iufjcris  trJinilus  conjlltutus  aod  was  held  a  good  addition  in  an 
indidmeot.  Jenk.  228.  pi.  93«  Biihop  Bonner's  cafe.— 'Do^or  is  no  addition,' though  be  be  dodlor 
in  dxjnBStWf  hoc  the  word  Vkrk  is  fitffioient  aiddition.  Jenk.  sij.  pi.  7'9.^..Thel.  Dig.  57.  lib.  6. 
cafi.  15.  L  1 3.  diet  it  as  held,  that  a  man  inay  foe  a  doi^or  of  divinity  by  the  addition  trfrlcrln  1 
Ic  fevms  that  dodor  is  no  name  of  dignity.    Br.  Kofme,  pi.  5.  cites  35  H.  6.  55. 

5.  Archdeacon  is  no  name  of  dignity.    Thel.  Dig.  36.  lib.  3.  in  bill  of 
cap.  3.  f.  17.  cites  Mich.  27  H.  6.  5.   and  that  fo  agrees  that  ^J'^^a^^Q 
he  need  not  name  him  archdeacon,  Pafch.  &  Trin.  25  E.  3.  fol.  ''iuX  iw  * 

41.  44*  pleaAtdXo   . 

the  bilU  be- 
csufe  h4  VMt  im  archdtaemf  not  named  archdeacon,  judgment  of  the  bill ;  <e  non  aUoCAiur ;  for  it  k 
■o  name  of  digmcy.    Br.  Nofmty  pi* 4.  cites  27  H.  6.  5.  fc  P.  25  £•  3.  41. 

6.  It  was  agreed,  that  bijkap  ofD.in  Ireland  is  a  good  addition. 

TheL  Dig.  57.  lib.  6.  cap.  15.  f.  8.  cites  22  E.  4.  13.  _  ^  _ 

Nobility. 

7.  If  a  nan  be  an  earl  in  Enzland^  and  a  duke  in  France^  he  may    ^-^v^J 
fce  filed  in  England  by  name  of  Earl  only.    Thel.  Di^;  36.  lib.  3. 

cap.  3.  L  7.  cites  Pafch.  11  E.  3.  Brief  473.  and  Trin.  20  E.  4. 
6.  agreeing,  where  it  was  iaid  that  if  writ  be  brought  againft  £. 
Baliol^  being  king  of  Scotland^  it  is  not  good  if  he  be  not  named 
King  of  Scotland. 

8.  Ravifhment  of  Ward  againft  Gilbert  Unfreyvile^  and  it  was  [  o2  J 
abated  becaufe  ht  unttnot  named  Earl  of  Angus  \  and  yet  this  i^  «.   , 

nt  rfibi  r£etlmj  but  he  comes  by  fummons  by  fuch  name  to  the  par-  jjl^ijj^* 
Uammt  rf En^tami^  and  tbercfiDfc  it  ieems  tnat  he  is  die  Earl  of  cap.j/ci. 

Angus 


cites  3)  H.  Angus  in  Scodattd ',  and  lb  fee  that  die  Scots  were  fubje6b  tA 
Brtfndebt.  Englandi    Br.  Nofmc,  pi.  29.  cites  39  E.  3.  35. 

per  Littleton  J.  F.art  or  Duki  cf  Scottandf  w  of  Franer,  who  comts  here  hy  faft  cmtbiB  of  the  kin^  may 
bring  an  a£tu>n  here  by  name  of  Knight^  and  well;  for  he  is'  no  earl  nor  duke  in  England. 
Br.  Nofmcy  pi.  49.  cites  ao  £.  4.  6. 

Kote  that  a  g.  A  harm  or  lord  of  parliament^  who  is  not  an  earl^  marquefsy  or 
nbtplead  duke^  may  fue  writ  without  naming  himfelf  baron  or  lord  \  but  if 
aorbeim-  he  name  himfelf  lord  or  baron,  the  writ  fhall  nvt  abats ;  for  it  is 
pleade^r^  Onh^iurpluiage.    Thel.  Dig.  36.  lib.  3.  cap.  3.  f.  15.  cites  Mich. 

toSn,°but  8  ^-  ^-  '.o-  ^^  ^*1'-  3^  ^-  ^-  35-  ^^°w^-  ^^5-  ^**  *^  Quscrcv 
by  narae  of  How  a  vifcount,  and  by  what  name  he  iball  fue. 

Jcnight  or 

fqoire,  and  yet  he  ihall  be  amerced  in  the  Exchequer  as  a  bar6n  ;  quod  nota  ;  quod  conceditur  in 

debt  there ;  for  a  harui  is  no  name  of  dignity.    Br.  Amercement,  pi.  52.  cites  32  H.  6.  30. 

I)uke9  Marquefsi  Count,  Vifcounr  are  fuable  by  the  fatd  names«  and  Baton  by  the  name  of  Da^ 
mmttf  and  u§i  hy  tho  name^ Barm \  for  there  are  Barons  of  London,  Barons  of  the  Cinque  Port^ 
and  of  the  Exchequer.  y^*fgif  Bijhap^  Batomty  Knight,  are  all  nanui  of  dignity ;  writs  by  them  or 
againil  theov  ought  to  name  them  fo.  Ifsafuke,  kc.  he  a  btigbt,  the  naming  him  duke,  &c.  is  fuffi« 
cient }  for  the  greater  dignity  comprehends  in  it  knight.  Grant  made  to  them  ought  to  be  by  thefe 
names.    Tenk.  209.  pi.  4a.  cites  9  Rep.  47.  rThn.  8  Jac*]  The  Earl  of  Shrewibury's  cafe^ 

Baron  is  not  a  name  either  of  dignity  or  addition.  Dav.  Rep.  60.  cites  8  H.  6. 10.  a.  Ld.  LoveU's 
aafe* 

10.  If  a  man  be  a  duke,  a  marquefs,  earl,  vifcount,  and  baron^ 
all  tfaefe  dignities  Hand  diftin£Uy  in  him,  and  the  greater  Jrownetb 
not  the  Uffir%  yet  (hall  he  be  named  in  original  writs,  &c.  hy  tba 
worthier  dignity^  viz.  by  the  name  of  a  duke  only,  widiin  this  aft. 
2  Inft.  66q.  cites  27  H.  6. 4. 4  E^  4. 10.  5  £•  4- 142.  35  H.  6. 12. 

zi.  All  i/tfi/j,  macqueiles,  earls,  vifcounts,  and  barons  of  other 
nationsy  or  which  are  not  lords  of  the  pairliament  of  Englajid^  are 
named  Arndgeriy  if  they  be  no  knights ;  and  if  knights,  then  are 
they  named  Milites.    2  Inft.  667. 

12.  In  writ  of  entry  the  defendant  Mras  named  A  Vifcount  M. 

and  did  not  name  him  knight.    The  writ  was  held  good;  for  vifcoimt 

is  a  more  high  dignity  than  lord  or  baron*    DaL  42.  pL  23.  4  Eliz. 

Ld.  Mountacute's  csoe. 

BWmp  0/,  13*  A  count  palatine  of  Nova  Albion,  or  a  count  of  Ireland^  are 

4rirr,inlre.  not  additions  in  England}  per  Roll  Ch,  J.  Sti.  173.  Mich,  1640,. 

iS'idl    Wefton  V.  Plowden. 

tion }  but  nofi  any  Irijb  temfwai  Sgnity,  t  Hsvtk.  PL  C.  cap.  23.  L  108.  ■  S.  P.  Br.  AddickmSy 
pL  32.  cites  21  H.  6. 3. 

14.  A  erant  to  a  duie^s  eldejlfm  hy  the  name  of  a  marquefs^  or  to 
the  eldeft  Ion  of  a  marquefs  by  the  name  of  an  earl,  (&  fic  de  Ami- 
libus)  would  be  good,  becaufe  of  the  common  curtefy  of  England, 
and  their  places  m  heraldry;  per  Holt  Ch.  T.  Carth.  440*  Hill* 
9  W.  3.  B.  R.  The  King  v.  Bifhop  of  ^heft^r. 

HTves  and 

ffidows  of  '  .  .  • 

Nohltmen, 

^  ^-.^  ^  15.  Debt  again/la  man  etndhis  wife^  Ckuntefs  ofB.  Martin  laid, 
D^^hf'i^  that  in  this  caSzfie  has  lojl  her  name  ofCountefs  by  the  taking  of  the 
tUrjuck      baron ;  for  by  the  taking  of  the  baron,  all  the  names  which  fiie  had 

before 


Wfbre  are  loft,  f^Iucb  Pafton  affinned.    Br.  Nolme,  pL  31.  cites  /'"•  •-*-■ 
'4  H.  [6.]  a.  '^^Z:^ 

or  cfqttire»  (he  by  t3taiJhaH  hfi  btr  dtgmiy  tmd  nomtf  as  in  cafe  of  the  Lady  Powis  and 

J^jCchds  of  Suffolk  ;  the  one  married  Howard,  and  the  other  Adryan  Stokes ;  for     f  Q  <9  1 


mtlitr  nobihi  nupferit  ignobili  dfjlnit  ejfs   ttobiHsm  Br.  Kofmes,  pi.  69.  cites 

tempoxVy  M.  I.'  But  fee  anno  14  H.6.  iS.  where  it  is  admitted  clearly  In  fuch 

cafet  Umc  fhe  (hall  not  iofe  any  dignity.    Ibid.— —Br.  K.  C  5  M.  pL  49^.  cites  14  H.  6.  2.—^ 
TbeL  Dig.  36.  pi.  11.  cites  S.  C. 

A  wrk  a^aimfk  Thomas  Earl  tf  A,  and  M,  bis  wife,  is  good ;  for  this  implies  Countefs ;  per  cur.  Br* 
Hofme,  pi«  ft.  cites  x  H.6.  n.— ^Br.  Brief,  pi. 6.  cites  S.  C. 

One  who  had  married  the  Countefs  of  Noithumberland  brought  debt  againft  J.  S.  and  Ihe  was 
$umsd  Comteff  it  the  wrif,  and  it  did  not  abate.  D.  202.  pi.  69.  Marg.  cites  Pafcb.  36  Ei.  Rot.  50 u 
Fekoa  fc  Cotmtefii  of  Northumberland,  his  wife^  v.  Burrough. 

^^^  • 

16.  The  laiJy  who  was  fenu  to  an  tarlfued  writ  of  dower,  and  of  Note  that 
Cui  in  vita,  iy  name  dffucb  a  one  who  was  the  feme  of  fuch  an  earl^  [he^^i^ 
and  not  by  name  of  Countefs ;  and  fo  fhe  fhall  oe  named  in  writ  of  ought  to  be 
wafie  brought  again/}  her  of  land  which  (he  holds  in  dower  y  but  if  named  by 
flic  holds  for  her  Etc,  and  in  ajjife^  flie  fhall  be  named  Countefs.  The!.  Jf^^^^''^ 
Di^.  36.  lib.  3.  cap.  3.  £  8.  cites  Hill.  12  £.  3.  Brief  254.  and  h?bcof 
Truk  2  H.  6.  II.  and  22  AflT.  24.  dignity,  or 

ocherwife 
the  writ  Ihall  abate ;  but  where  the  writ  of  wade  was  a^MnJl  M,  late  vilfe  of  Tbomai  Uts  Earl  efA* 
Jueajed^  and  Che  wat  not  named  Counttji ;  and  yet  well,  becaiife  it  is  tantamynKt ;  for  ihe  cannot  be  late 
'yt'jit  of  Thomas  Earl,  &c.  bat  Ihe  Ihall  be  Couutefsj  if  I'pecial  matter  be  not  (hewn  to  the  contrary. 
Br.  KoilJBaef  pi.  a.  cites  &  H.  6.  x  i. 

17.  But  a  writ  oi  (are  facias  was  maintained  againft  Conftancey 
vitto  was  the  wife  oflChomas  Earl  Marjhal^  by  this  name,  without 
the  namevfCountefsy  becaufe  it  appeared  by  the  writ  that  fhe  wai 

JBiat  feffffte  with  her  laid  late  baron^  &c.  Thel.  Dig.  36.  lib.  3. 
cap.  J.  f.  lO.  cites  Mich.  8  HI  4.  19.  But  fays  it  was  held  there;, 
cleariy,  that  after  the  death  of  the  earl  fhe  ougnt  not  to  change  the 
name  of  countefs. 

18.  In  praecipe  quod  reddat,  KA^feme  of  a  barony  who  ts  neither  ^-^^  '^Ve  ^f 
m  dutcbefs  nor  countejsy  be  named  Lady  £.  ofM.  this  is  ovlv  furplufagCy  ^f^^^^ 
and  the  writ  fhall  not  abate  by  it  \  quod  nota  by  awara.  Br.  Nu«  jn  all  wrlt^ 
gation,  pL  13.  cites  8  H.  6.  10.  ixigs,ihaU 

^  be  named 

LaJUi ;  but  ibe  wives  of  Knights  Ihall  be  named  Dames  i  per  cur.    Het.  83.  Pafch.  4  Car.  C.  8« 


19.  A  Countefs  dowager  peradventure  ought  to  be  named  comitij/a 
dotijayodicrwik  the  writ  will  abate ;  per  Pemberton  Ch.  J.  Mich. 
33  Car.  2.  B.  R.  Skin.  15.  in  pi.  16. 

KttigbtSf&Cp 

_^^ht  cannot  be  omitted  inran^  fust  or  vranf :  but  contra  of 

Centlemai 

diat  dicre  a  man  fhall  be  lumed  by  the  degree,  flate,  or  myftery  that  ought  to  ba 
heis  a£     Br.  Nofme,  pi.  33.  cites  14  H.  6.  15.  K^lht.acc. 

Thel  Dig.  36«  lib.  3.  cap.  3.  f.  i^  cites  Hill.  11 H.  ^  198.  and  7  H.  6. 15.  and  Hill.  14  H.  4.  ix* 
14  H.  6. 15.  Mich.  15  E.  4.  14.  • 

21,  A  writ  of  error  was  brought  to  remove  a  record  between  Hob.  317. 
G.  S.  Knight  and  Baronet^  and  the  truth  was  that  Sir  G.  S.  is  not^  to^Xya 

neither 


h 


SilMxoMl 


s.P.do«  neidier  voa  named  Knight  in  Jl  (he  record.  And  p^r  cur.  the 
°°^i?roT  ^^^*^  Knight  is  part  of  Ac  name,  and  fo  no  record  was  removed  ; 
633.  pi.  5.  and  is  fo  material,  that  the  addition  where  there  is  none,  [vHiere 
dxcs  S.  C»     he  is  not]  or  the  omiffion  where  he  is  knight,  makes  it  no  fuch  re- 

G.I.  Mv«r  ^^^^*    ^^"-  4^-  M*^*^'  ^^  J*^-  Shcrley  v.  UnderhUL 

WM  a  Knight,  but  a  Baronet  only  j  and  it  was  held  a  manifeil  variance,  and  that  the  record  was 

not  removed. 
Knight  if  n<]t  an  addition,  bat  part  of  a  man's  name  %  for  it  being  a  name  of  dignit}", 

it  becomes  as  much  a  part  of  a  man's  name  as  his  name  of  baptifm  :  per  Hok  Ch.  J. 

Carth.440.  HilL  9  W.  3.  B.  R.  The  King  v.  Bifhop  of  Cbefter.— — 5  Mod.  302.  S.  C. 

^S.P. 


[84] 


Koy.  S7.  22.  A  knight  and  baromi  was  indicted  for  not  repairing  a  higb- 

to  Mrr*  ^'^y^  *"^  named  only  knight^  and  good,  becaufe  baronet  is  a  title 
Holboflrn     fmcc  the  ftatute  of  additions.    Lat.  169.  Trin.  2  Car.  Sir  Richard 

faid  it  was     Lucv's  cafc. 

refolved  in 

C.  B.  [in  fome  other  cafej  that  in  an  afllon  brought  againft  a  baronet,  he  ought  to  be  named 

Baronet,  and  that  there  is  a  claufe  in  the  patent  that  they  (hall  be  impleaded  by  fuch  name,  and  the 

indi6biient  in  the  principal  cafe  was  qiiaihed,  becaufe  it  did  not  IheW  of  what  place  the  defendauc 

was  inhabitant*        LaL  169.  S«  P. 

To.  54^«  23.  Sir  William  Ferrers  Baronet^  was  arrefted  upon  debt  hy  the 

coSin%  ^^'"^  ^^  William  Ferrers  Knight  and  Baronet^  and  one  of  the  fer- 
and  that  the  jeants  was  killed,  upon  which  he  was  indi£led  Trin.  xo  Car.  in 
warrant  to  fi.  R.  and  refolved  per  cur.  that  it  was  Qot  murder,  becaufe  the 
^s  njS*"*    capias  was  mifawarded.    D.  88.  Marg.  pi.  107. 

good.        Cro.  C.  371.  pi.  6.  Sir  Henry  Ferrer's  cafe,  S.  C.  accordingly. 

24.  Treipafs  ag»nft  A.  B.  Baronet ;  he  pleads  in  abatement  that 
he  IS  a  Knight  and  Baronet^  and  good.  Carth.  14.  Mich.  3  Jac.  2* 
B.  R.  Jeffries  v.  Snow. 
ttLd.Raym.  25.  Aflumpfit  by  bill  againji  Sir  J,  G-  Knt.  The  defendant 
La'iere  V.  P^^^*^  ^^  abatement  that  he  was  Knt.  and  Bart.  It  was  moved 
German,  *  to  amend  upon  payment  of  cofts,  and  infifted  that  th6  aftion  beinj^j 
S.  C.  fays  by  bill  the  addition  was  not  material,  not  being  within  the  ftatute 
b*^  tide  of  additions;  but  it  was  denied  to  amend,  there  being  nothing  to 
o^Bart.  amend  by,  and  the  defendant  had  taken  advantage  of  the  fault. 
only,  and      i  Salk.  50.  pi.  12.  Pafch.  2  Ann.  B.  R*  Lepara  v.  Germain. 

defendant 

pleaded  he  was  Knt.  aiid  Bart,  and  iflue  was  joined' thBreupon,  and  the  court  waaM  not  ixi^e  a 
rule  for  amendment.  U  w^s  then  moved,  that  the  latitat  was  Knt.  only,  and  therefore  inov^ 
to  make  the  declaration  'agreeable  to  the  latitat,  for  that  the  omiinon  of  Biirt.  in  tMis  cafe  boqg  a 
fuit  by  bill  was  not  material,  becaufe  Bart,  it  not  pan  tftht  name  as  Knt,  fi,and  fiiits  by  bill  are  ooc 
within  the  ftatute  of  additions ;  and  Powel  J.  feemed  to  be  of  that  ctpinion,  faying  that  the  books 
Wcrrant'fQCh  a  difference,  and  cites  the  36  H.  6.  30.  as  that  a  Barm  needs  oniy  bt  named  ai  a  Knt,  at 
^ff^  m  a  virit  1  and  Holt  Ch*  J.  agreed  the  faid  caiiB,  but  faid  the  reafon  of  it  was,  that  then  Barons 
were  fo  by  tenure,  aod  were  luramoned  to  parliament  by  right,  and  were  not  then  created  by  let- 
ters patent  as  at  this  day  ;  bot  that  then  the  law  was  otlierwife  (^f  titles  of  dignity,  as  of  Eari,  which 
was  pare  oJF  tbe  name,  and  now  it  is  otherwife  of  Barons,  when  they  are  created  by  letters  patcnty 
ior  now  it  is  a  title  of  dignity,  and  parcel  of  the  name,  tihe  fame  law  of  Bart,  which  is  made  a  tidft 
of  dignity  by  letters  {>atenr,  and  therefore  a  Baronet  ought  to  be  named  fo  in  all  judicial  proceodiogs, 
cxberwi^  they  will  abate,  and  it  is  ho  objeAion  that  it  is  a  new  title,  for  fo  is  Vifcount,  begun  ia 
the  lime  of  H.  6.  M ar(|ueis  ia  the  time  of  R*  a.  and  Duke  ia  £•  3.  and  though  they  are  new  titles 
fttey  ihall  be  named  fo  in  all  proceedings  againfi  them.  ' 

2&  J.  S.  A^lfSy  and  J.  S.  DominuSy  are  to  he  intended'  two  dif- 
ferent i^erfons.    In  records  and  legal  proceedings  tbe  whole  name  is  f 

f  h 


hejitfirtbi  and  therefore  in  fuch  cafe  J.  S.  Mil.  muft  be  intended  , 
of  fuch  an  one.  Mil.  who  was  no  lotd*    lo  Mod.  284.  Hill,  i  Geo; 
!•  B.  R.  Nutton  V.  Crow. 


Efruires  ard 


27.  If  a  gentleman  will  occupy  any  trade^  he  may  be  called  and 
written  by  £e  name  of  his  trade,  and  not  gentleman.  Cro.  £•  884. 
pL  20.  Pafch.  44  Eliz.  C.  B.  Devent  v.  Popham. 

28.  TYit  fons  ef^X  the  Peers  and  Lords  of  parliament  in  the  life 
of  their  fathers,  are  in  law  £fqs.  and  fo  to  be  namedi  By  this  ila- 
tute  the  eldeft  fon  of  a  Knt.  is  an  Efq;  2  Inft.  667. 

29*  A  man  may  have  an  addition  of  gentleman  within  this  fta*  f  g  ^  1 
tute,  if  he  be  z,  gentleman  by  office^  (though  he  be  not  by  birth)  as  **     ^  -' 
many  of  the  king's  houlhold  and  of  other  lords  be^  and  clerks  being  a  rttalmaM 
oiEcers  in  the  king's  courts  of  record;  and  if  they  be  out  of  their  ^y/^iro/rmi 
office  tbey  are  hut  yeomen^  and  yet  as  long  as  they  continue  m  their  ^^  ^^>  '**'• 
office  ^ey  ought  to  be  named  gentlemen  as  their  due  addition.  \y  blfth»* 
2  Inft*  668.  cites  28  H.  6.  4.  a.  5  £•  4.  33.  accordingly.  14  H.  nor  by  of- 

6.  IC.  fice,norb/ 

^  creation^ 

bat  nmammty  calltd  Geatleraan,  and  hamm  Ay  that  nam,  is  a  fufficient  addition  within  thii  a£k  |  and 
fo  it  was  adjudged  in  Cater*s  cafe.  Hill,  a  5  Eliz^  CB.  but  if  he  be  named  Yeoman  he  cannot 
abate  tbe  writ,    z  loil.  66S.  A  matUmaiuk  tmtJUr  being  offered  for  bail  by  the  name  of 

GtHtiemam,  Holt  faid  be  was  one  by  hii  profeffioo.  ia  Mod*  249.  Mich*  10  W.  3.  White  t* 
BfnUooy* 

30.  And  Generofus  &  Generofa  are  good  additions,  and  if  a  Gentki-  *  ^*  S8.  i. 
tcMNMif  be*  named  Spinfter  in  any  Original  writj  &Ci  appeal  or  in-  ^^^  '^^J 
didment,  (he  may  aoate  and  quam  the  fame ;  for  fhe  hath  as  good  s.p. 
right  to  that  addition  as  Baronefs,  Vifcountefs,  Marchionefs^  or 
Dutchels,  have  to  theirs.    2  Inft.  668. 

31.  There  is  finall  difference  between  an  efquire  and  a  gentleman ;  Since  the 
for  every  douire  is  a  gentleman,  and  every  gentleman  is  arma  ge-  [j^j^JT^  ^ 

2  Inft*  668.  nijuWf  and 

Oent/tmm 
frequently  by  force  of  this  fl6(ufed,  as  additions  in  originals,  ^c.  and  afterwards  werd 
comnooiy  ufed  in  deeds  and  other  rpecialues4    1  Inll.  668.  cites  35  H.  6.  55.  b. 

32.  Where  7*  8.  gentleman  tfD.  was  outlawed^  and  J«  Si  of  D. 
was  taken  on  me  capias  utlagatum,  it  was  held  thdt  he  may  plead 
this,  and  if  on  the  fcire  facias  he  be  found  yeoman  and  not  gentle- 
fnan,  he  ihall  be  diicharged  1  for  the  outlawry  remains  in  force  againft 
J»S*  of  D*  Gendeman.    JenL  ii6«  pL  29. 


AdliLiiurtu 


33*  The  additions  of  Teoman  or  Gentleman  are  additiohs  ad 
placituin*    Per  Roll«  Ch.  J«  Styi  153.  Mich^  24  Gar.  in  Tyfon's 


34*  A  man  mayhav^  we  addition  atone  day  andtn  oh^place^  and 
ytt  may  have  anottier  difierent  addition  at  another  ddji  and  in  ano- 
ther place^  Mich.  22  Car.  B.  ft;  for  fom^  additions^  viz^  of  Efquire, 
Gentleman,  Yeoman,  &c*  are  no  part  of  the  name,  but  addidor^ 
ad  libitum,  and  aS  people  pleafe  to  call  them;  but  the  tide  of 
Knight  or  Bar^mt  is  part  of  the  party's  namej  and  it  is  material  to  be 

VajuH,  H  righdy 


* 
righdy  ufed  in  plodding)  but  the  tides  of  Gentlefmn  or  Yeomen  an^ 
additions  adplacitum  to  be  ufed  or  not  ufed,  or  to  be  varied.     L. 
P.  R.  34*  cites  Mich.  24  Car.  B.  R. 

« 

Br.  Addiii-  25.  Addition  of  a  thing  againft  law  is  not  good,  as  Maintainer^ 
l^lVX  *<^-  Thel.  Dig.  56,  lib.  6.  cap.  15.  f.3.  cites  22  £,4.  i.  Or 
61;  s.  P.1-    Vagabond^  2  R.  3.  .2. 

Chafchurch 

is  adjudged  a  g<y)d  addition.  Thel.  Dig.  56.  lib.  6.  cap.  15.  f.  3.  cites  Hill.  9  H.  6.  65.— Br.  Ad* 
cUtions,  pi.  8.  cites  S.  C.  and  S.  P.  accordingly  \  for  it  is  a  thing  permitted  \xf  the  law. 

T'i&iV/is  not  a  good  addition}  becaufc  it  is  a  thing  panilhabie  by  the  law.  Br.  Additions,  pi.  8. 
cites  9  H.  6.  65. 

Fa^ahotulf  beretieky  nor  extortioner  are  not  good  additions^  for  he  ought  to  give  lawful  addition^ 
and  tWe  additions  a/«  mt  iatt/fuL  Br.  Additions,  pi.  60.  cites  iz  £•  4.  i.<*«>S.  P.  atul  io  oC  ./ihtu 
tor^    z  Init.  688. 


^»  9tbtr 
mattere» 

Thel.  Dig.  36.  Broker  is  a  good  addition ;  for  it  is  a  thing  pennittedT)y  the 
56.  lib.  6.    law.    Br.  Additions,  pi.  8.  cites  g  H.  6.  65. 

cap.  ij. 

f.  3.  cites  S.  C.  and  that  it  was  faid  there. 

[861  37*  Surge/s  is  not  a  good  addition.     2  Hawk.  PI.  C.  188.  cap^ 

•■  23.  f.  III. 

s  Ind.  668.       38.  Butler  is  no  addition ;  for  it  is  only  an  office.    Br.  Addi* 

S.  P.  For  it  tiQjis,  pL  50.  cites  5  E.  4.  32. 
is  not  an  '  »^     -^  -*         ^    '^ 

addition  of  any  niyftery  or  occupation.        ■    '    Thel.  Dig.  57.  lib.  6.  cap.  5.  f.  10.  cites  Pafcfa* 

3  £.4..  32. 

Br.  Addi«         3^.  Carpenter  is  a  good  addition  in  debt.    Br.  Additions,  pi.  39* 
'**^^^*.^^     cites  22  H.  6.  53.  fays  it  appears  in  a  note  there. 
35  H.  6.  55.  S.P,  . 

S.  P.  For  it       ^0.  Chamberlain  is  no  addition ;  fpr  it  is  only  an  office.    Per- 
Iddkbn  of    Markham  Ch.  J.     Br.  Additions,  pi.  50.  cites  5  E.  4.  32. 

any  myftery  or  occupation,    a  Inft.  668.  ■  Thel.  Dig.  57.  lib.  6.  cap.  15.  C.  xo.  cites  PsUcIv 

5  E.  4.  3a. 

PraicipeQ.  ^j.  Citizens  and  burgejfes  (though  they  2xefucb  as  are  called  t^ 
Pahnarbde  P^^^^^^^^i)  are  not  fufficient  additions  within  this  a£t,  as  being  too 
London,      general.    2  Inft.  668.  cites  27  H.  6.  4.  4  £.  4.  10.  5  £•  4.  142* 

«tc.  isnot      I  H.  5.  3.  35  H.  6.  12. 

good. 

Thel.  Dig.  lib.  6.  cap.  14*  f.  8.  dtes  Micb.  35  H.6.  it. 

'^\'hT  +*'  Trefpafs  againft  J.  N.  of  B.  in  the  county  of  N»  Fmnr. 
cap.  15.  *  Moyle  demanded  ju^ment  of  the  writ;  for  here  is  no  addition 
cites  S.C.  certain ;  for  Knight,  Gentleman,  and  Poor  Man,  each  of  them  may 
-<e  S.P.  that  be  fanner,  and  fo  it  is  no  condition^  degree^  nor  wyjiery^  as  the  fiaCute 
gi^?!L-  wills.  Quaere.  .  Br.  Additions,  pi.  10.  cites  28  H.  6.  4* 
S.  P.  a  Inlti  668«  that  it  is  not  good,  becauie  it  is  not  of  any  inyilery. 

43.  Qfumk 


43.  Gromi  is  admitti^d  to  be  good  addition,  and  die  (ame  law  of  s.R  iinftw 
Page  i  and  note  that  name  of  dignity  is  parcel  of  his  name.  Contra  ?^8«  'JjJ.  '^ 
of  £fqaire,'Page,&c.  which  are  not,  but  addition.  Br.  Additions,  lion^witbhi 
pL  58.  cites  21  £.  4.  71.  .  the  ftaiuto 

of  H.  5*  becaofe  it  is  not  tny  myftery* 

44.  Indidment  by  the  name  of  P.  W.  Hofpesy  without  an  An- 

flice,  or  if  it  had  oeen  Anglice  an  ho/lj  it  is  no  good  addition, 
id.  247.  pi.  II.  Pafch.  17  Car.  2.  B.K.  the  King  v.  Warren. 

45.  Mujbandman  is  a  good  addition.  Br.  Additions,  pi.  39.  cites  *  5*^-  ^^^ 
22  H.  6.  S3.  ^^• 

46.  Labourer  is  a  good  addition ;  per  cur.     The!.  Dig.  56.  lib.  6.  ^r.  Addi- 
cap.  15.  C  I.  cites  HilL  3H.  6.  31.  and  that  fo  it  is  agreed  Pafch.  ck«  «i?.* 
SE.  4.33.  6.53.S.P.' 

—2  Inft« 
6^3.  S.  P.^— But  Labourer  is  nof  a  good  addition /»ra  woman.  2  Ld.  Raym.Rq>.  1 169.  Powel  J. 
€•  ed  it  as  Pafch.  5  Annc^  B.  R.  the  Queen  v-  Maddox.*— a  Salk.  6x3.  pi.  7.  S.  C  but  S.  P.  do9S 
not  appear. 

47.  Note  that  Litter-man  was  admitted  a  good  addition  in  de-  ^cl.  Dig:* 
tinue.  Quaere  what  myfteiy  this  is?  Br.  A&itioiis>  pi.  59.  cites  ^'^'  ^ 
21  E.  4. 77.  U.S. p. 

cites  Hiie 
sr  E.  4.*  92..— ^The  Year-book  fays,  Q^zre  of  this  addition;  for  it  is  a  marvellous  vay&arff 
Ice— -f  But  Quaere  if  it  be  not  Lightermnn,  or  perhaps  Hoiller.J 

*  This  feems  mifprioted,  there  not  being  fo  many  fulios. 

48.  Mercer  is  a  good  addition.    Thel.  Dig.  56.  lib.  6.  cap.  ij* 
£  2.  cites  Trin.  4  H.  6.  26.  and  Trin.  S  E.  4.  33. 

49.  Merchant  is  a  good  addition  \  per  tot.  cur.  Thel.  Dig.  f  87  1 
56.  lib.  -6.  cap.  15.  f.  2.  cites  Trin.  4  H.  6.  26.  and  Trin.  ♦  5  j^^  ^j^j^ 

^*  Ar  33*  tions,pl.  ^6. 

cites  ioH.6« 
ti.  8.  P^  *■  In  debc  agadnft  J.  N.  of  B.  marchaMy  Bolfe  demanded  judgment  of  the  writ;  for 
k  is  no  myfterf  certain  ;  for  merchants  are  of  feveral  my  Series;  Jc  qoq  allocatur}  for  per  tot. 
cor.  it  is  a  good  addition.    Br.  Additions9  pL  40.  cites  4  H.  6.  ft6« 

*  Br.  AdditiooSy  pL  5a  S.  P.  cites  5  E.4.  32.  S.  C. 

50.  MUer  is  a  gt>od  addition  in  debt.    Br.  Additions,  pi.  30. 
cites  22  H.  6.  53*  and  fa^s  it  appears  in  a  note  there.  ' 

51.  P antler  is  no  addition;  for  it  is  no  miftery  or  occupation.    » 
9liift.668. 

52.  Scbeebnafter  is  a  good  addition,  for  it  is  a  miftery ;  per  cur. 
aLe*  186.  pi.  232.  Mich.  32£ltz.  B.R.  Farnaih's  cafe. 

53.  Trefpafs  againjl  R.  S.  of  B.  Yeoman,  and  A.  B.  his  Servant^  Thel.  np 
ind  it  was  demandedf  judgment  of  the  writ,  becaufe  A.  B.  had  not  \^  '  ^^'^ 
fuAcient  addition;  and  by  the  opinion  of  Babbington  and  others  cites  s.c. 
there.  Servant  n  as  good  addition  as  Labourer  is,  by  which  Rolfe  uncording- 
poiied  over ;  quaere,  for  concord'  lib.  intr*  fb.  25.    But  contra  |^*^^y^^|^' 
9  £.  4*  48.     Br.  Additions,  pL  5.  cites  3  H.  6.  31*  in  debt,  or 

trcf^ialii*  br 
fl  in  which  r^roceis  of  outl.wry  lies,  Servunt  is  no  s:ood  addition  s^poa  the  t  H.  5.  for  •f<ry 
is  fervant  to  (he  law  and  to  the  king.    Jeok.  ii6.  pi.  57.  cites  7  £.  4-  lo* 


54*  A  man  was  indi£bed  by  name  of  J.  B.  of  S.  Servant,  and  S.p.  per 
an  the  jufticcs.  Servant  is  no  addition;  for  iverj  one  who  is  in  ^J'^^ddi- 

H  Z  ferviet 


^7 


tuition]}. 


ti^tVlSi*  fervlce  is  a  Jervani^  he  he  inigbty  efquire^  gent,  yeoman^  grcmuj 

lo^-l^t*  wi^^y  damfely  frieft^  f^i^^^  &c.     Br.  Additions,   pi.  50.   cites 

4iiameat       5  ^*  4*  3^* 

againil  W* 

Jti,  Servant  to  J.  S.  lati  vf  C.  in  tU  county  of  N,  is  not  good ;  for  Sonrant  is  no  addition,  and  thefe 

words*  lat€  of  C.  ihall  be  intended  of  the  mailer,  and  not  of  the  fervant.    Br.  Indi^bnenty  pi.  4^. 

cites  9  £.  4. 48. 

Where  the  defendant  was  indited  by  the  name  of  A.  B.  Sf^mt,  it  was  objeAed  not  to  be  a  good 
addition  within  the  llatute ;  but  per  Holt  Ch.  J.  and  Cur.  it  is  a  good  addition;  for  it  is  cenain. 
t  Ld.  Raym.  Rep.  968.Trin.  %  Anns,  Anon. 

So  where  a  fervant  was  indi^d  for  a  trefpafs  done  by  him  by  the  command  of  his  mafter*  by 
the  name  of  ^.  B,  Strvant  to  J.  S.  Holt  Ch.  J.  held  tlut  (Servant  to  J.  S.)  is  a  good  addition.  6 
Mod.  5S.  Mich.  %  Annae,  B.  K.  the  Queen  v.  Hofkins. 

Servant  ge^  j  j.  Some  hdd  that  Servant  was  a  good  addition.  Br.  Additions, 
"w^^addi""  P^'  5^'  ^^^^  lA-^'  4«  ?•  But  Brooke  fays  Quaere;  for  Servant  h 
fion.  Thel.  HO  addition  by  the  common  law,  as  it  is  uid  there. 

Dig.  56. 

lib.  6.  cap.  15.  f.  I.  cites  5  E.  4.  33.  and  Trin.  7  E.  4. 10.  and  Hill.  *  9  E.  4.  50.— —<^  S.  C.  cited 
D.  46.  b.  pi.  1*  Servant  is  no  addition  within  the  ilatute  H.  5.  becaufe  it  is  not  any  myllei7. 

ft  Inft,  66St 

« 

56.  Smith  is  a  good  addition  in  debt.    Br«  Additions,  pi.  39. 
cites  22  H.  6.  53.  and  (ays  it  appears  in  a  note  there. 
^.  Addi-         ^y.  It  is  faid  that  Single^woman  is  a  good  addition  of  one  that 
cites  s^a^  is  no  virgin,  wife,  nor  widow.    Br.  Additions,  pi.  56.  cites  14  E. 
and  s,  p.—  4-  7- 

Br.  Additions^  pi.  64.  cites  10  H.  6.  21.  S.  P. 

B.  P.  per  58.  Spinfler  is  an  addition  indifFerent  to  a  man  as  well  as  to  a 

CUT.  obiter,  ^oman ;  for  per  Spilman,  there  are  divers  men  in  Norfolk  that  are 
^^^^\'j     worfted-fpinfters.    D.  47.  a.  pi.  5.  Pafch.  31  &  32  Eliz» 
Car.  ft.  B.  R.  in  pi.  1 1. 

^r.Addi-        59,  Toykr  \%  a  good  addition.    Br.  Additions^  pi.  15.  cites  35 
*  ^^t^':  H.  6.  55. 

6.  53.  and  (ays  it  appears  in  a  note  there  that  it  is  a  good  addition  in  debL«-»i  Inll.  €66.  S.  P. 

[  88  1  7^'  Q^^  of  degrees  of  d%£iors^  mafters^  and  fuch  like  of  the 

Umverfittesm    Thel.  Dig.  57.  lib.  6.  cap.  15.  £  13. 

hath  uken  any  deftu  im  titbtr  utavtrjiiy^  may  be  named  by  chat  degree  without  queftion»  being 
within  the  dircA  letter  and  meatoing  of  this  a£t ;  and  if  he  hath  taicen  any  degree  in  divinity^  he 
may  have  the  addition  vfCterL    %  Inft.  668.  cites  35  H»  6. 55.  b. 

Br.  Addi-  yt.  JVidwo)  \%  a  good  addition;  quod  nota*  Bn  Additions^  &!• 
'^^tc:  *4.  cite.  10  H.  6.  «. 

asui  St  Pft— ^TbeK  Dig.  56.  lib.  6.  cap.  15.  C  4.  cites  S.  C.  and  S.  P.  and  14  E.  4. 8. 

72/^^  is  a  good  addition;  per  cur.    2  Lr.  183.  Mich.  32 
£liz.  B»  R.  in  pi.  226. 
r***lJ!SA         7^**  Teman  cannot  be  outlawed  hj  the  addition  of  Hsifbandmaa^ 
addition       ^  "P^"  pleading  that  he  was  yeoman  iflue  was  joined^  and  it  was 
'  within  the   tried  by  a  jury.    Jenk.  127.  pU59« 

IVatute  H.  $» 

■ad  is  applied  only  to  the  noB  aad  not  to  the  woman,    t  Inft.  66S.  citts  t o  E.  4.  x6. 

(D)    Wliere 
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_  • 

(D)     Where  there  are  feveral  of  the  fame  Name, 
How  they  are  to  be  diftinguifhed. 

I.  TN  account y  one  who  had  the  lame  name  with  the  defi^ndant 
^  proffered  himfelf  ready  to  anfwer  if,  &c.  And  the  plaintiff 
replied  th^t  he  was  not  the  fame  perjon  againft  whom,  &c.  And 
becaufe  he  did  not  put  a  diveriity  of  tne  names,  as  Elder  or  Younger^ 
the  writ  was  abated.  Thel.  Dig,  54.  lib.  6.  cap.  13.  f.  i.  cites 
Hill.  18  £.  2.  Brief  834.  and  that  fo  agrees  Pafch.  14  £.3.  Brief 
271.  and  Mich.  22  £.  3. 14. 

2.  In  priccipe  quod  reddat  againft  W.  de  M.  The  tenant  faid 
that  there  were  2  fF.*sdeM,  in  the  fame  vill,  viz.  the  fon  of  W. 
and  the  fan  of  H,  yet  the  writ  did  not  abate.  Thel.  Dig.  54.  lib.  6. 
cap.  13.  f.  2.  cites  Mich.  20  £.  2.  Brief  850.  and  that  it  was  fo 
agreed  in  dower,  Pafch.  i  E.  3. 9.  For  he  who  appears  may  dif- 
daipi  if  he  be  not  tenant. 

3.  In  trefpafs  brought  againft  one  JV.  and  J,  his  fon^  the  opinion 
was  that  the  writ  fhouid  ahate^  becaufe  he  had  2  fins  named  j.  and 
no  diverfity  put,  &c.  becaufe  it  is  in  aAion  where  a  man  {mU  be 
outlawed.  Thel.  Dig.  54.  lib.  6.  cap.  13.  f.  3.  cites  Mich.  5£. 
3.  230.  241. 

4.  In  account  againft  Jo.  B.  it  is  no  plea  to  lay  that  there  is 
%.  A  the  father^  and  Jo.  B.  the  fon j  and  that  he  is  the  father^  ice. 
For  the  father  fhall  not  change  his  name  for  the  fon.  Thel.  Dig. 
54*  lib.  6.  €ap.  13.  f.  4.  cites  8  £•  3.  Brief  449.  Fafch.  2o£.  3. 
Brief  683.  And  that  fo  it  is  adjudged  Pafch.  7  H.  4. 14.  and  Hill« 
21  H.  6.  29.  Trin,  33  H.  6.  33.  and  Mich.  33  H.  6. 53.  and  Hill« 
39  H.  6.  48. 

5.  He  need  not  give  addition  for  diveriity  of  the  tunne  of  thi 
plaimtiff.  Thel.  Dig.  55.  lib.  6.  cap.  13.  f.  10.  cites  Hill.  18  £• 
3.  4*  and  fays  fee  Hill,  32  H.  6.  33. 

6.  But  in  affife  againft  Jo.  de  Ma.  it  was  pleaded  that  there  were 
2  Jo.'s  dc  Ma.  the  elder  and  younger.  Thcl.  Dig.  54.  lib.  6.  cap. 
13.  L  2.  cites  22  AfC  14. 

7.  But  in  account  againft  W.  de  W.  one  faid  that  there  were 
2  W/s  de  W.  the  elder  and  the  younger,  and  that  he  was  the 
younger,  bv  which  the  writ  abated.  Thd.  Dig.  54.  lib.  6.  cap.  1 3, 
L  3.  cites  Trin.  4  £.  3. 145.  and  28  £.  3.  94. 

8.  If  there  be  7.  S.  the  father ^  and  J.  S.  the  fon^  and  the  father     [  89  ] 
is  impleaded  by  al^ion  of  trefpafs,  he  mall  hot  have  the  addition  pf  wiiere  ch« 
elder;  for  the  father  Jhall  not  change  his  name  for  the  fon  i  but  it  is  father  and 
hid  eliewhere  that  the  fon  ihall  be  named  the  younger,  where  he  M  ^  '^ 
is  impleaded  by  trefpafe.    Note  a  diverfity.    Br.  Miinofmcr,  pi.  65.  '^^^ 
cites  21  H.  6.  26, 27.  and  ^  7  H.  4.  ii.  art  If^ 

mdth<  Jam 

•smtf  the  elder  or  the  father  ihall  oot  change  his  name  for  the  younger  or  for  the  fan  y  but  ttm 
tntx  or  the  joaogcr  brother  ihaU  be  named  J.  C.  the  younger.    Br.  Kofme,  pi.  30.  cites  f  37  H« 

Tr^Jfafs  Mpom  5  X.  2.    The  defendant  faid  that  there  are  a  of  bis  nam  im  tht  fmt  vlll,  iM^r  enui 
',  aoil  it  is  not  exprifled  which  of  them  he.  is ;  k  uoa  julocaturj  bccavfc  he  It  the  iame  per* 

H  3  iMit 


^ 


aQDitiond. 


fon ;  and  it  is  faid  there,  that  the  younger  (hall  have  addition,  but  not  the  elder,  and  efpecially  in 
cafe  of  the  father  Mid  his  fon ;  for  the  fon  (hall  give  place  to  his  father,  and  (hall  have  additkxi ; 
C  contra  of  the  father.     Br.  Addition,  pL  12.  cites  33  H.  6.  53  &  54. 

*  Br.  Additions^  pL  18.  Ic  pi.  34.  cites  S.  C.  in  exifent. 

'f  Br.  Additions,  pi.  43.  cites  S.  C. 

9.  No  addition  (hall  be  put  to  differ  the  names '  in  indiSiment ; 
for  this  fliall  chai^  the  indidinent,  which  cannot  be  without 
Ae  jurors*    Thel.  Dig.  55.  lib.  6.  cap.  13.  f.  6.  cites  Mich.  9 

H.4-3- 

10.  Debt  againft  J.  S.  o/B.  yeoman.    The  defendant  faid  that 

diere  are  2  J.  S.'s  of  B.  yeomen,  viz.  he  and  his  £ither,  and  be- 

caufe  he  is  not  named  younger,  judgment  of  the  writ;  and  by 

feveral,  the  /on  Jhall  change  his  name  for  the  father^  but  not  toe 

father  for  the  fon^  nor  one  coufm  for  another^  nor  a  firanger^  nor  a 

neighbour  for  another^  but  between  father  and  fon  only  \  and  per 

Prifot,  the  addition  Jhall  not  he  younger^  hut  J,  S.fon  off.  S*    Quod 

Bota.     Br.  Additions^  pi.  47.  cites  39  H.  o.  46. 

\Vhers  1 1.  But  by  him  and  Aihton  J.  becaufd  it  was  J,  5.  yeoman^  exe» 

^^Vllif^^  ^^^^  f  ^*'  /5/?^/«^«^  of  fV.  N.  it  is  a  fufficient  declaration  what 

iinfU'jHng .    J«  S.  IS  impleaded,  without  the  word  Younger  or  Son,    Ibid. 

the  p'r^f 

it  makes  the  addition  of  Seruor  and  Junwr  not  neceifary  ;  as  where  the  a^^ion  was  a^nft  A.  &  in 
'  cuftodia  Marefchalli }  there  if  you  uotild  take  advantage  of  the  want  of  addition,  you  mnft  (b«w 
that  there  is  A.  B.  the  father.  Ice  in  cuftodia  Marefchalli  too.    1  Salk.  7.  pL  16.  HilL  %  Aimae^ 
B.  R.  Lepioc  t.  Brown. 

12.  Debt  upon  a  leafe  for  years  againft  y,  E.  and  one  J.  E.  ame 
to  the  bar,  and  prayed  the  court  to  mark  him ;  for  he  (aid  that 
there  are  2  J,  E*s  in  the  fame  villy  viz.  the  father  and  tbefon^ 
and  the  fon  is  he  who  now  appears  at  the  exigenti  and  prayed  that 
the  plaintiff  declare  againfl  himj  whodid  foi  to  which  be  faid  that 
the  plaintiff  did  not  leafe  to  this  J,  E,  wlio  now  appears,  &c.  prout^ 
&c.  Per  Jenney,  This  is  no  plea ;  for  he  ought  to  fay  thai  be  did 
not  leafe  generally ;  for  by  his  ♦  appearance  he  has  termed  that  he  is 
the  fame  terfon.  And  th&  court  in  a  manner  agreed,  that  he  who 
is  impleaded  ihall  be  intended  the  father,  becaule  he  b  im{deaded 
without  addition,  and  fo  it  Jhall  be  intended  that  be  who  appeared 
is  the  father^  hecaufe  be  appeared  generally ;  and  did  not  ihew  die 
leafe  made  to  him  where  he  is  fon,  in  which  cafe  he  fliall  be  named 
junior;  and  after  it  was  held  by  the  court  that  it  is  a  good  plea  for 
die  defendant,  quod  non  dimiht,  prout,  &c.'  to  the  aforefiud  J.  £« 
and  therefore  it  feems  the  plaintiff  might  have  faid,  that  he  who 
appeared  is  not  the  fame  perfon,  but  other  of  the  fame  name,  with 
aiddidon,  &c.    -Br.  Mifnomer,  pi.  49.  citfs  5  £•  4.  57* 

13.  But  in  pracipe  quo4  reddat  it  was  held,  that  he  need  not  to 
put  addidon  of  Elder  or  Younger,  but  where  dierc  is  father  and 
Ion.  Thel.  Dig.  55.  lib.  6.  cap.  13.  f.  9.  cites  Mich.  33  H.  6. 
53.  and  fays  fee  9  H.  7.  21.  agreeing.  And  that  fo  it  is  held 
Hill.  39  H.  6.  48.  where  it  was  granted  alfo  for  law,  diat  when  b4 
who  appears  is  the  fame  perfon  11^0  is  fuedy  be  need  not  give  adds-* 

^  90  J      tianfor  diverfity  \  but  when  another  of  die  fame  name  and  furnamc 
appears,  who  is  not  fued,  then  the  plaintiff  ought  to  give  diverfity ; 
y  and  diat  fo  agrees  Pafch.  27  H.  8.  it 

14,  TrcCi 


?  See  (P) 


9tifiittoiitf«  99 

14.  Trefpafs  againft  J.  5.  o/D.  The  defendant  fat  J  that  there 
are  2  y,  S.*s  in  D.  the  eldejl  and  the  youngejiy  and  this  is  the  young* 
e/l\  ju  Jgnient  of  the  writ  for  default  of  this  addition ;  and  becaufe 
he  is  not  outlawed,  nor  ever  appeared,  nor  at  any  mifchief,  this 
addition  was  entered  in  the  roll,  and  the  writ  awarded  good*  Br* 
Brief,  pi.  471.  [468.]  cites  44  £.3.  34* 


(E)     Good.    Without  Surname. 

I.TJUT  writ  brought  againft  WiUiam  Melton^  archbijhop  of 

^  Tirky  was  adjudged  good.     Thel.  Dig.  35.  lib.  3.  cap.  3. 

f.  5.  cites  Hill-  12  E.  3.  Brief  480. 


a.  Writ  was  brought  againft  the  majier  of  an  hofpital^  by  his  ^"*  ^^^^• 

\  con- 
,ry  is  a< 

cnlyy  and  adjudged  good.     Thel.  Dig.  51.  lib.  6.  cap.  3.  C I2.  cites  judged  in 

cnc  C31C  ox 


name  ef  baptifm  and  name  of  dignity  in  the  commencement  of  the  ^Jj^- 
writ,  and  after  in  other  places  of  the  writ  hy  his  name  rf  baptifm  irary  is  ad- 

Wl*  L  12.  cit 


Hill.  7  E.  3. 309.  T,:-:::/. 

Micti.  24  H.  3.  1,1.  where  it  was  faid  that  he  ought  always  to  name  him  by  his  name  of  dignity 
only,  and  in  the  other  places  of  the  writ,  «2  £.  3.  5.  and  that  fo  agrees  26  Afl^  11.  and  Mich.  7  H* 
6.  14.     But  iiiys  Quaere  in  a  writ  againft  a  knight  andfrrje^int  at  lawm 

3.  Plaint  in  replevin  was,  that  Johannes  Capellanus  Cantarta  Andfoof 
Beata  Maria  de  D.  queritur,  &c.  and  becaufe  nofurname  was  ex^  ti^^'-  •  for 
prtjfedy  the  plaint  was  abated,  and  return  awarded;  notwithftanding  they  (hall 
it  may  be  intended,  by  Prifot,  that  he  is  incorporated  by  fuch  name.  ^^^  ^« 
Br.  Nofme,  pi.  3.  cites  27  H.  6. 3.  namcd-ibid. 

4.  But  it  was  agreed,  that  J.  Jbhot^  or  J.  Mayor^  &c,  is  good  Bat  if  a 
without  fumame.    Br.  Nofme,  pi.  3.  cites  27  H.  6.  3.  Mmcof  Tot 

AiTOT-  of  fuch  a  city,  bringt  writ,  and  pending  the  writ  another  is  made  mayor^  the  writ  (hall  abate ;  but 
i»  u  itktr^Mtfe  if  be  be  named  yo,  Stiie  Mayor,  &c.  per  Prifot.  Thel.  Dig.  i86.  lib.  la.  cap.  x6. 
1^  8.  cites  31  H.  6.  35.  for  be  has  now  fuch  name  by  which  he  may  be  fued ;  hot  in  the  hxSt  ca(b 
by  the  making  of  the  new  mayor  his  furname  is  gone. 

5.  It  is  fufficient  for  nun  of  dignity  to  name  themfelves  by  their  Wartin  was 
names  of  baptifm  and  of  dignity  without  any  other  fumame,  as  [hat^ntrSr- 
yjm  Duke  of  A.  John  Earl  of  A.  Richard  mJBop  of  A^  William  pafsan  tori 
Ahsi  of  W.  ice.    Thel.  Dig.  35.  lib.  3.  cap.  3.  f.  5.  cites  Hill.  y^wW  bav4 
7  E.  4.  Brief  ,63.  'Jf^" 

Holland  earl  of  Huntingdon.  Thel.  Dig.  35.  lib.  3.  cap.  3.  f.  5.  cites  7  H.  6. 29.  but  adds  qucret 
for  Fitzfa.  itoes  not  abridge  it  fo. . 

A  Dmhf  ^c,  by  the  common  law  might  be  named  by  his  Chriilian  name  and  name  of  dignicy^ 
which  ftands  io  lieu  of  his  fumame.    2  Inft.  666. 

6.  It  was  iaid,  that  writ  brought  againft  one  by  name  of  y.  Filio 
IL  Stilt  is  not  good,  becaufe  there  is  no  furname  before  this  word 
(Filio.)  TheL  Dig,  5O1  lib.  6*  cap.  2,  (bis)  f.  2.  cites  Trin,  xo 
£«  4*  12. 


H  4  (F)    With 


9T  smoitiontf. 


(F)    With  a  Nuper. 

f  •   A  Writ  of  debt  was  adjudged  good  againft  $ni  who  bad  been 
•**»  €krk  9f  the  ivorks^  He.  of  the  king  for  things  fold  to  the  ufe 

of  the  king  whereof  the  defendant  was  allowed  in 'the  £xchequer» 

without  naming  him  nuptr  clericum  of  thi  works^  ice.    TbeL  Dig* 
I  51.  lib.  6.  cap*  4.  f.  2.  cites  Mich.  Ji  H.  4.  28. 
Br.  Brier,         2.  Debt  againft  J.  B.  ofS.  late  of  A.  and  the  defendant  anfiversi 
|L  4  ^6.  cites  f0  i0tby  the  plaintiff  JbaU  maintain  but  the  one  only\  nota^  but 

Brooke  favs  it  feems  it  (hall  not  be  fufFered  at  this  day.    Br.  Ad« 

ditions,  pf.  31.  cites  19  H«  6.  66. 

3.  Debt  was  praecipe  W,  B,  late  bijhop  ofLandaffe,  alias  didus 

iate  trior  of  C  and  becaufe  he  did  net  fiew  of  what  degree  he  is 

the  aay  of  tJ^e  j/fnit  purchafed^  therefore  th^  writ  was  abated.     Br* 

Additions,  pi.  32.  cites  21  H.  6.  3. 
9.  P.  Br.  4.  Where  a  man  is  impleaded  by  name  of  R.  S.  of  L.  merchantf 
^"^^P^*  late  attorney  for  N.  that  which  comes  after  the  nuper  is  wdy  unle/i 
sfc.  and  in  fecial  cafesj  as  where  he  is  impleaded  by  name  of  R.  S.  of  i^ 
S.  p. — -  efqj  late  Jheriff  or  efcheator  of  fuch  a  county,  and  counts  rfan  a£t 
'^^\^i'  A«^  hy  reafon  of  his  office^  and  contra  where  he  counts  of^a  thing 
c^.  17.  r.  which  does  not  come  by  reafon  of  his  office,  3r.  Additions,  pu 
3.  cites  3S    48.  ci(es  38  H.  6.  24. 

H.  6.  zS' 

JBrief  1 19,      ■■■  Br*  Nofine»  pL  34.  cites  S.  C.  and  tlisit  which  comes  after  the  nuper  is  not  pared 

of  his  name. 

S.P.  and  fo  j.  In  prstmunire  the  deff^ndant  wi|s  named  leU  monk  ofB.  and 
of  eftate  or  j^  ,^^^^^  YitH^  that  a  man  ought  to  be  named  hy  the  ftatute  rf  whe^jt 
uof^nuper  mjfterj  he  is  at  the  time  of  the  writ,  &c.  precifefyj  and  not  ofwh^ 
l)iihop,  &c  myftery  he  was  5  but  as  to  the  vill  he  ma^  fay  nuper  of  fuch  a  vill% 
'^^^\^l'    note  a  diverfity.     Br.  Additions,  pi.  41,  cites  9  E.  4.  2. 

cap.  15.  f.  8.  files  S.C.  and  21  H.  6.  3. a  Inft.  670.  S.f .  and  cites  S.  C.  but  a  nuper  rotf  be 

pf  the  tpwn>  &C.  becaufe  men  often  change  their  habitation ;  and  this  diftin€Hon  appears  by  tt|e 
^  itfeif  by  the  iirords  relating  to  towns  ^nd  hamlets  (viz.  where  they  were,  or  are.) 

Wber«  a ptrfm  makes  a  writing  by  name  ofpatf»n  of  D,  and  afirr  u  made parfin  9I S,  the  Writ  fliali 
be  (arftm  of  S,iat€  faijut  of  A    9r.  Yanancp»  pL  35,  cit^  f  a  H.  4. 5.^^3r.  Brief,  pU  1^6.  cites 

'  *  Sg  ^hifiop  of  L.  iranjiated  to  W.  the  writ  (hall  be  biihop  of  W.  late  bilhdp  of  L.  per  Hank. 
lbicl.<«-^Br.  Brief,  pL  126.  cites  S.  C. 

And  a  writ  was  brought  againft  one  by  name  of  ^.i>.  of  Skene  in  the  county  of  Middlefezy 
wMerdeAuUUnf  and  it  was  held  good  by  Newton,  and  that  the  plaintiff  miy  maintain  the  one  or  the 
«ther.  TheU  Dig.  56.  lib.  6.  cap.  14.  f.  1 7*  cites  Fafch.  19  H.  6. 16.  But  it  was  faid  there  that  the 
l^jiper  is  void. 

#  Br.  Kof-  6,  Where  one  has  caufe  to  have  aSfiifn  againfi  am  who  was  ^fie* 
pe,pl.56.  riff  or  colkSfor  by  reafon  of  his  office^  he  ought  to  name  him  nup^ 
cordingiy,  f^^^%  Of  nupcr  colloftor  in  his  writ.  Thel.  Dig.  51.  Kb.  6.  cap,  4. 
^nd  lays  it  f.  4,  cites  Trin.  15  £.  4.  2^.  where  it  was  faid  t^at  ^  coUedfcor  fliali 
appears  jjot  remain  colleftor^but  only  till  the  day  which  he  has  to  pay  the 
n^P°T  money  into  th^ 'receipt,  and  that  his  autl^ority  is  detenpined  after 
this  day, 

7.  Trefpafs  againft  J.  N.  of  B.  late  tarijh  clerk ;  per  Mordant| 
ftddition  pught  to  be  certain^  an^  it  may  be  that  he  was  pariih  clerk| 
9nd  is  not  fo  now  j  per.Fairlax^  late  pf  B,  is  good%  but  late  parifl^ 


derk  is  not  good;  per  HuiTey,  late  yeoman  is  not  good,  and  fo  here, 
and  fo  was  the  opinion  of  the  court.  Br.  Additions,  pi.  62.  cites 
a2£.4.  13. 

(G)     Names  of  Office.  [  92  ] 

!•  TT  washeld,that»iij^*r^tf«A^iV<7/ is  a  name  of  dignity,  and  ^«' It  was 
-■•  where  land  is  demanded  again/i  him^  he  ought  to  be  named  by  ^h^^^w'it 
name   of  his  dignity.     Thel.  Dig.  50.  lib,  6.  cap.  3.  f.  3.  cites  of//r« 
Hill.  2  E.  3.  47.  /^«^*  ov/o/ 

ajine  of  a 

maamr  fiiooM  be  good  nctwithftandinff  that  the  tenant  faid  that  he  was  mailer  of  an  hofpitaJ  noc 
xumedy  Ice  becaufe  iht  thing  named  brjpitai  was  thijamt  mamr,  and  the  intent  of  the  plaintiflF  was  to 
defeaa  all  the  eflate  of  the  tenant.  TheL  Dig.  50.  lib.  6.  cap.  3.  f.  3.  cites  Hill.  &  £.  3. 47.  ami 
7  £.3.  318.  % 

2.  If  a  mem  has  a  name  of  £gntty^'2nA  be  oujled  by  htm  who  has  cO"  ^^^^  </« 
leur  to  ouft  him  of  his  dignity,  as  by  the  ordinary,  though  it  be  by  pri-  ^^^^''j^^^ 
vatiffn  not  duly  made^  there  he  ought  to  fue  to  have  reftitution  of  his  again/ lum 
dignity  before  that  he  name  himfelf  by  his  name  of  dignity,  &c.  ^^  ^<  *>» 
othcrwifc  it  is  if  he  be  oufted  by  other,  ice,    Tbcl  Dig.  51.  hb.  6.  ^^^.''1^11 
c^.  3-  f.  15.  cites  13  AiT.  2.  per  Parning«  haveainre 

bytiiename 
of  Warden^aad  contra  againf^  him  who  oufts  him  by  colour^  as  the  ojsdiaary  by  deprivation,  l^s* 
Hofme,  pL  37.  cites  13  AfiT.  a.* 

3.  In  anion  r^j/ brought  by  a  prebendary  of  land  of  his  prebend, 
he  ought  to  name  himfelf  prebendary  in  his  writ,  otherwifc  it  (hall 
abate.  Thel.  Dig.  36.  lib.  i.  cap.  5.  f.  i.  cites  Mich.  13  £•  3. 
Brief  675. 

4«  But  in  ajjife  by  a  chaplain  brought  by  one  who  holds  it  of  the  Aflifeis 
toUation  of  the  ktng^  the  writ  (ball  not  abate  notwithftanding  that  he  \^^jX 
was  not  named  by  name  of  parfon,  or  mafter,  or  chaplain^  &c.  be-  without  nam^ 
caute  the  writ  [is]  for  all  the  grols  of  Aq  chapel,  and  becaufe  it  did  'V  ^''^  ^I- 
not  appear  that  there  had  been  any  inftitution.    Thd.  Dig.  36.  X^^'t^n. 
Jibw  3.  cap.  5.  C  z.  cites  Trin.  13  £.  3.  Brief  265.  13  AfC  2.        and  well 

though  it 
hte$ftht  lud  oftU  eha^ie  |  for  the  aSm  is  to  tlifinve  hit  itutrefi,    Br.  Nofme,  pi.  68.  cites  lo  H.  7. 

5.  Affile  bv  J.  S.  who  was  at  ilTue,  and  the  ajfife  found  that  the 
laid  was  of  toe  prebend  of  the  plaintiff  he  not  named  prebendary^  and 
therefore  the  writ  was  abated,  though  it  was  not  pleaded ;  and  ta 
iee  that  where  the  title  arlfes  by  the  name  as  Prebendary^  Prior,  Par* 
ibn,  Bifliop,  &C.  hejhallbe  named  by  the  fame  name^  &c.  Br.  Nofine, 
pL  52.  cites  13  AfT.  ii. 

6.  tydrden  of  a  chapot  in  aJJife  was  not  named  warden^  but  he  Br.  Error, 
pending  the  affife  refigned^  and  the  plaintiflF  recovered.    The  fuc-  ji^y 'c 
ceflbr  reverfed  the  judgment  by  writ  of  error,  becaufe  his  prcdc-  ^       '   * 
ceflor  was  not  named  Warden  i  quod  nota,    Br.  Nofine,  pi.  38. 

Otes  15  AC  8» 

7.  Writ  tnzj  be  brought  again/I  one  who  is  provo^  without  nam'- 
ing  him  prtrooft^  where  nothing  is  demanded  in  right  of  his  provojlry. 
^hcli  Di|.  51.  lib.  cap.  3.  (T  i^.  cites  Hill.  17  £•  3.  i. 

8f  Thel 


9^  awit^iotui/ 

8.  Thd.  Dig.  37,  lib.  3.  cap.  5.  f.  4.  feys  it  fcems  by  the  opi- 
nion of  Trin.  2  H.  4.  23.  that  a  chaplain  of  a  chant ery  may  nuin- 
tain  writ  of  trefpafs  de  parco  fra£lo  and  affault,  &c.  without  naming 
himfelf  chaplain  of  the  chantcry  zvhcrc  he  had  dijlrained  for  firvices 
due  by  reajon  of  his  chantcry. 
*rh«l.  Dig.        9.  Where  Sluare  impedit^  &c.  is  brought  againji  a  prior  or  par- 
50.  lib.  6.    yj^^  Yit,  (hall  not  compel  the  plaintiff  to  name  him  prior  or  parfoni 
cites  S.C.     becaufe  by  thisy«/V  he  is  to  defeat  the  name  for  ever.     Br.  Nofme, 
pi.  16.  cites  14  H.  4.  36. 
r  9^  1       10.  It  was  faid  that  the  treafurer^  nor  the  chancellor ^  nor  no  offi- 
cer {hall  be  named  by  his  name  of  office*  ice.    Thel.  Dig.  36.  lib.  3. 
Pr.  Brief,     cap.  4.  f.  I.  cites  Mich.  7  H.  6.  16. 

pL  158.  ^ 

cicet  7  H.  6.  34.  S.  P.  accordingly.    But  ibid,  cites  23  £•  3.  coDtra  as  faid  there  in  Quare  impedit, 

and  25  £.  3.  in  pnecipe  quod  reddat. 

•Br  II,  Writ  brought  by  name  of  Jo.  Magijlrifwe  cuftodis  de  &  is 

pi!^T'       g°^  '^*^^'-  ^^S-  38-  lib.  3-  cap.  9.  f.  8.  cites  Mich.  ♦  8  E.  4.  19. 
circs  S.C.     and  that  fo  agrees  7  H.  6.  14. 

according- 
ly.—But  It  feems  that  this  is  mifprinted  and  Ihoiild  be  8  £.  i8.  b.  pi.  26.  where  the  writ  was  Co 
anfwer  the  laafter  or  warden  of  B.  [in  tlic  dis  undlive.]    It  was  objected  that  the  plainti^  ought 
to  ele^  one  of  the  faid  names ;  for  that  he  cannot  have  both>  5cc.   Sed  non  allocatur*  For  per  cur. 
all  ibe  words  made  only  his  name. 

12.  For  an  annuity  iffuing  out  of  the  prebend  ofOvington^  being 
annexed  to  the  precentor  in  the  catnedral  church  of  E.  the  writ  of 
annuity  may  be'  brought  againft  him  by  name  of  prebendary,  with^ 
cut  naming  him  precentor  y  for  this  is  no  dignity  per  opinionem. 
TheL  Dig.  50,  lib.  6.  cap.  3.  f.  8.  cites  14  H.  o.  14* 

Thel.  Dig.        1 3-  Per  Pafton  and  Newton,  king* 5  Jerjeanty  cooJtjScc.  who  are 

57.  lib.  6.     efquires  there,  may  be  named  dauires^  or  by  their  mifierieSy  as  cooky  &c. 

cap.15  cites  and  the  one  and  the  other  thall  be  fufficient.     Br.  Additions,  pK 

s.P.'ac.       14  H.  6.  15. 

*  ^*         14.  Where  a  precentor  in  a  cathedral  church  has  a  prebend  an- 
nexed to  his  precentorlhip,  if  he  be  to  bring  ^are  impedit  of  his 
prebend,  he  ought  to  name  himfelf  precentor,    Thd.  Dig.  37.  lib.  3, 
cap.  5.  C  5.  cites  14  H.  6.  14. 
Debt  was  1 5.  It  was  adjudged  that  a  writ  of  debt  brought  again/I  one  be- 

maintain-     {j^  warden  ofthc  rleetyfor  letting  aprijoner  go  at  large  without  nam- 

fwarden       "*g   ^^^  "^^^^  ^^"'^  ^  8^^      Thel.  Dig.  51.  lib.  6.  Cap.  4, 

without  £  I.  cites  Mich.  11  £.  2.  Dette  172.  And  Sat  fo  agrees  Miciu 
naming  |8  £.  j.  35.  But  %$  fee  that  the  contrary  is  (aid  Pafch.  21  £.  4« 
dln.Tr.     ^7-  ^d  Mich.  22  H.  6.  25.  alfo. 

Kofme,  pi.  56.  cites  Fitzh.  Debt.  173. 

It  appears         1 6.  A  man  (hall  have  writ  of  debt  againji  one  who  is  crdinary 

pitcn  that  y^iti^out  naming  him  ordinary  in  the  writ  j  but  it  fuffices  to  fay, 

lion^s*^*  Ad  cujus  manus  bona,  &c.  devenerunt.    Thel.  Dig^5l.  lib.  6, 

biowfthta-  cap,  4.  f.  3.  cites  Hill.  35  H.  6.  42. 

gainji  an 

frjinjrj,  &c.  by  bit  offici,  that  be  ihall  be  fo  named  ia  the  adioo  againft  him.    Br.  Kolme^  pU  $€» 

11.  Bill  brought  ogainfl  the  cufl9$  hrtvium  in  CB,  bjtbt  namt 


%f  CufloJU  hrevium  in  banco  regis  is  good,  and  not  to  (ay  in  com- 
muni  banco.  Thel.  Dig.  51.  lib.  6.  cap.  4.  f.  5.  cites  39  H.  6« 
Brief  141. 

18.  An  attorney  of  the  Common  Pleas  by  general  writ  of  debt  may  In  writ  of 
fue  for  money  paid  by  him  in  the  fuit  of  the  defendant  without  nam-  ^^"^^  ^'^ 
ing  him  attorney.     But  if  he  fues  a  bill  by  privilege  of  the  place,  he  fervant;  he 
ought  to  name  himfelf  attorney.    Thel.  Dig.  36.  lib.  3.  cap.  4.  f.  2.  need  not  be 
cites  Mich.  3  E.  4.  29.  "-^"^"^^  ^- 

fnvant  in  the  writ,  but  may  dtclareit  in  the  declaration,    Br.  Nofme,  pi.  44.  cites  3  £.  4.  29. 

19.  And  fo  it  fhall  he  of  the  warden  of  the  Fleet.  Thel.  Dig.  36. 
^b.  3.  cap.  4.  f.  2.  cites  Mich.  9  £.  4.  43. 

.    20.  Note,  where  mayor^^Jlewardy  or  fuch  like,  is  coroner^  and  takes     X  qa  1 
indi^fment  before  J.  B.  mayor  or  Jieward^  upon  view  of  the  body, 
and  does  nei  fay  coroner^  it  is  error;  for  there  is  no  authority.     Br. 
Nofine,  pi.  50.  cites  22  £.  4.  i2. 

21*  If  a  deanry  be  diffohued  by  a£l  of  parliament,  and  writ  is 
brought  after  againjl  the  late  dean  by  name  of  dean^  the  writ  (hall 
abate.  Thel.  Dig.  50.  lib.  6.  cap.  3.  f.  10.  cites  Pafch.  4  H.  7. 
6.  Per  Brian.  , 

22.  In  writ  of  refcous  brought  by  one  Wells^  Knt.  it  was  pleaded 
that  he  was  Jberiff^  not  named  Jheriffy  Sec.  and  it  was  held  a  good 
plea.    Thel.  Dig.  36.  lib.  3.  cap.  4.  f.  4.  cites  Hill.  6  H.  7.  14. 

23.  D.  being  indited  for  ^hiking  in  a  church-yardy  pleaded  that 
be  was  by  the  queen's  patent  created  Garter  King  of  Arms,  and 
demands  judgment,  becaufe  he  is  not  fo  named ;  and  becaufe  it  was 
a  nunc^  parcel  of  his  dignity,  and  not  of  his  office  only  \  for  the 
patent  is,  Creamus,  Coronamus  &  Nomen  imponimus  de  Garter 
Kex  Heraldorum,  and  therefore  in  all  fuits  againft  him,  he  is  to  be 
named  by  this  name.  For  this  caufe  he  was  difcharged  of  the 
indi£lment.  Cro.  £.  224.  pi.  7.  Pafch.  33  £liz.  B.  R.  Dethick's 
cafe. 

24.  In  an  aAion  againft  D.  by  the  name  of  2J.  alias  Garter^  the  Cro.E.  542. 
defi^ndant  demanded  judgment  of  the  writ,  becaufe  he  was  created  j^am',^°^" 
Principalis  Rex  jfrmarum^  and  ought  to  have  been  fo  ftiled.     The  Gawdy 
court  were  divided  whether  the  writ  (hould  abate  or  not ;  fome  ^el^*  ^ 
being  of  opinion,  that  when  an  office  is  granted  to  one  by  patent)  i?^^/"*^ 
there,  for  any  thing  concerning  the  fame,  he  ought  to  be  named  as  gainft  him 
in  the  patent ;  but  if  he  is  fued  in  his  natural  capacity^  he  may  be  »  a  private 
called  by  his  proper  name ;  but  others  held,  that  this  being  a  name  ^^^!^f^ 
of  dignity  it  is  become  parcel  of  his  name,  and  fo  muft  be  ufed  in  cientto 

all  anions.   Adjdrnatur.     Ow.  6i.  Hill.  29  £liz.  Clarentius  v,  name  him  ' 
DetUcic  ^y  ^"  P"^* 

per  name  i 
but  Feoner  coatn.    £t  adjomatur* 

25.  Bill  In  the  Star-chamber  abated,  becaufe  it  was  brought 
againft  Sir  G.  Crook  only,  without  addition  of  his  office^  and  dignity 
n  jwfge.  Mar.  77.  pi.  119.  cited  by  Jones,  Trin.  x6  Car.  td 
&ve  been  adjudged  in  a  bill  in  the  Star*cbamber>  in  Juftice  Crooke'a 
cafe* 

'^)    As 
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(H)     As  to  Town  Hamlet,  Parifli,  &c. 

!•    yJPPEjfL  was  brought  o/an  a^  done  in  theparijh  of  St,  Alar^^ 
tin  at  Charing-Crofs  in  Middlcfex,  and  there  it  is  agreed^ 
that  if  the  flacc  he  in  a  villy  it  Jhall  be  expre£id  in  the  villy  without, 
mention  of  the  parijh  ;  and  if  it  be  in  a  parifli  or  forefi^  as  Sherwood, 
&c.  which  are  out  of  any  vill^  then  it  Jhall  he  exprejfed  of  the  parijh 
or  vilL  Quod  nota.     Br.  Additions,  pi.  19.  cites  7  H.  4.  27* 
^lib^'f         2.  Debt  againji  J.  S.  of  Gate^  executor  of  W.  P.     The  de- 
cap.  14.  f.  findant  Jaid^f  that  there  is  Eajl-gate  and  Wefi-gatc  within  the  fame 
z-\.  Gi(^s       county,  abfqui  hoc  that  there  is  Gate  only ;  and  per  Martin,  and  the 
S.C.  ac-       beft  opinion,  he  may  fay  that  No  fuch  vill  within  the  fame  county; 
^d  aifo^'    ^^^  parcel  of  the  name  is  not  the  whole  name,  as  Ingle  and  Ingle* 
ekes  7  H.  6.  wood,  &c.  Quaere.     Br,  Additions^  pi.  i.  cites  3  H,  6,  8« 
5.  8.  19  H. 

i6.  55. 10  H.  6.  27.  11  E.  4-  ^7.  nnd  to  H.  7.  4.— A.  %\\^t&bcndXQ  B./^v  tfn  navtt  of  A,  cfDaltp 
without  atldittoii-  B*  fixes  A*  upon  this  bond.  A.  (hall  not  be  received  to  plead  Over* 
dale  and  Nether-dale,  and  that  there  is  no  Dale  without  addition ;  for  the  bond  is  other- 
wife  ;  and  A.  (hall  not  be  received  to  deny  his  owndecd^  but  Ihall  be  ifitfptd  by  iu 
Jeiik*  163.  pi.  IX,  cites  2  R.  3.  Fitzh.  Elloppel  i&x. 

ainft.  669.       J,  III  >u^lf  brought  againjt  a  baron  and  his  feme^  or  againfi  an 

^iL  i  u     ^^^^  ^^^  *'^  comtnoign^  he  need  not  fliew  of  what  vill  or  place  the 

feme  or  commoign  are ;  for  the  feme  is  fuppofed  and  intended  to 

be  of  the  fame  place  as  the  baron  is,  and  fo  of  the  commoign.  Tbel. 

Dig.  55.  lib.  6.  cap.  14.  f.  6.  cites  Hill.  3  H-  6.  31. 

4.  Where  one  is  fuppofed  to  be  of  DaU^  it  is  no  plea  for  him  to 

fay,  that  at  the  day  of  the  writ  purchafed  he  was  converfant  at  ane-- 

ther  villy  without  faying  and  not  at  Dale^  &c.    Thel.  Dig.  56.  lib.  6, 

cap.  14.  C  II.  cites  Mich.  4  H.  6.  4.  and  that  then  the  plea  is 

good,  and  cites  Hill.  8  H.  6.  26.  Mich.  10  H.  6.  5.  and  Mich. 

29  H.  6.  I. 

*  Inft.  669.       5.  Indiftment  of  trefpafs  againft  J.  N.  of  B.    It  feems  that  he 

^  ^'  s^     ^^  outlawed,  upon  which  a  writ  of  error  was  brought,  and  af. 

th.'rt  he*   *     figned  for  error.  That  there  is  in  the  fame  county  S.  Magna  and 

cannot  be     B.  Parva^  and  none  without  addition.     Per  Hales,  If  ther^  be  iuch 

reimedof     yill  as  B.  with  addition,  then  there  is  fuch  a  vill  as  B.     But  the 

foVThere      opinion  of  the  court  was,  that  it  (ball  be  reverfed.     Br.  Additions, 

is  no  fuch     pi.  23.  cites  7  H.  6.  39. 

town.  •  ^       •  •     *  ^ 

2lnit.  669.  6-  ^^  writ  brought  againft  a  parjon^  it  isa  good  addition  to  (ay 
9.  P.  and  pracipi  J,  K.  Re^ori  ecclejia  de  T,  in  fuch  a  county,  without  faying 
cites  3.  c.     of  what  place  he  isy  notwtthjlanding  that  he  be  parfm  of  7,  feveral 

churches  in  the  fame  county ;  for  he  {hall  be  intended  and  ac^udged 

refident  in  both.    Thel.  Dig.  55.  lib.  6.  cap.  14.  f.  7.  cites  Mich. 

7  H.  6.  I.  and  Mich«  10  II.  6.  8.  But  otherwifi  it  is  ofakrd  of^ 

manors, 
7.  JUtfintenance  againft  J.  N.  of  B.  who  (aid  that  the  day  ef  die 

wnt  purchafed  he  ym  dwelling  at  S,  &c,  and  no  pleaj  for  procefi 

of 
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t>f  oudawnr  does  not  lie  in  this  cafe.    Br.  Additions,  pi  28.  cites 
8  H.  6.  30.  37. 

8.  And  it  was  held  by  Strange,  that  it  is  fufficient  to  traverfe  that 
be  was  not  there  converfant  the  day  of  the  writ  pur  chafed^  without 
imng  Nor  ever  after ;  but  Martin  held  the  contrary.  Thel.  Dig. 
56.  hb.  6.  cap.  14.  f.  12.  cites  Mich.  8  H.  6.  9.  and  that  fo  agrees 
Mich.  2  £.  4.  15. 

o.  Such  a  writ  was  adjudged  good,  Praclpe  T.  Chace^  eancellario  2  Inft.  669* 
umverjitatis  Oxon*  In  comitaf  Oxon^  &c.  without  faying  de  Oxonia^  ^^  *^* 
becaufe  he  (hall  be  intended  abiding  at  Oxon.     Thel.  Dig.  56.  ^     *"*^* 
lib.  6.  cap.  14.  f.  13.  cites  8  H.  6.  38. 

10.  Debt  againjl  %  S.  par/on  of  D,  ^ffhofaid  that  he  was  aFid-- 
ing  at  S.  and  not  at  b,  ic  non  allocatur ;  for  he  (hall  be  intended 
to  dwell  there,  becaufe  he  is  bound  to  be  refident  there,  by  which 
he  fald  that  he  had  another  benefice^  and  yet  non  allocatur.  Br. 
Brief,  pi.  401.  cites  10  H.  6..  8. 

11.  Debt  againjl  y*  N,  of  C,  if  he  Jays  that  he  was  and  is  at  Id-' 
ing  at  H,  and  not  at  C.\thz  good  replication  that  H*  is  a  hamlet; 
for  then  it  is  fufficient  to  name  him  of  the  principal  vill,  by  which 
the  other  (aid  that  H.  is  a  rill  by  itfeif.  Br.  Brief,  pi.  402.  cites 
,jo  H.  6.  12. 

12.  Maintenance  fl'^tf/w/?^.  S.ofD,  Who  fa  id  that  he  was  never 
ehiding  at  D,  ajid  did  not  Jbew  of  what  vilt  he  was\  and  a  good 
plea,  and  yet  exigent  does  not  lie  in  this  aSfton ;  but  where  the  de- 
fenihnt  is  fo  named,  he  may  plead  as  above  for  mifnomer  by  the 
common  law.  Quod  nota.  Br.  Brief,  pi.  403.  cites  1 1  H.  6. 
II. 

13.  Where  one  was  fuppofed  to  be  of  Catejby^  he  faid  that  he  was 
abiding  at  Catefiy^corhetj  and  not  at  Catefiyy  without  addition ;  and 
held  a  good  plea,  without  faying  that  Cate(bv  is  a  vill  by  itfeif,  and 
Catefby- Corbet  another  vill  by  itfeif.     Thel.  Dig.  56.  lib.  6.  cap.  [  96  1 
14.  f.  14.  cites  14  H.  6.  24. 

14.  Where  a  man  is  impleaded  by  name  of  J^B.  of  C  which 
is  a  vill  in  Wales^  it  is  good.  Br,  Additions,  pi..  32.  cites  21 
H.6.  3. 

15.  Dectes  tantum  againjl  J.  N.  of  B.  v/ho  faid^  that  the  day  Br.  Nosa* 
of  the  writ  purchafed,  and  always  after  he  was  converfant  and  '"*"'  P^*  '4- 
dwelling  at  S.  and  not  at  B.  Jucfgment  of  the  writ;  Per  Moyle,  6?Ti*s.*P. 
proceis  of  outlawry  does  not  lie  in  this  action,  therefore  no  plea  \  by  Newton) 
but  Newton  and  Pafton  T.  to  the  contrary,  and  tliat  it  is  commonly  ^^  Paftoo. 
done  at  common  law ;  for  there  a  man  was  not  compelled  to  give 
addition^  but  if  he  dves  falfe  addition  the  parties  (hall  have  ex* 
ception  to  it;  Moile  bid  them  maintain  the  writ;  quod  nota. 

fir.  Additions,  pi.  36.  cites  21  H.  6.  54. 

i6.  Where  one  is  named  7.  S.  efDale^  and  it  ahidkng  at  Sale^ 
die  writ  (hall  be  brought  ^igainft  him  by  name  of  J.  S.  rfDale  rf 
Sale^  tec.  per  Afcue.  TheL  Dig.  56.  hb.  6,  cap.  14.  f.  x8^  cites 
Trin.  21  H.6.  59. 

17.  Debt  againfi  J.B.  of  C  in  the  parijh  ofS.   Ardeme  de-  »  lnft.669, 
manded  judgment  of  the  writ;  for  in  the f^me parijh  are  2  vills^  dtcss^c! 
viu  C  and  B.  amd  that  the  day  of  the  writ  purchafed  hi  wa$  con-  ^..—liebt 

veriant 
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againft  ver&nt  and  dwelling  at  B.  and  not  at  CL  Judgment  of  the  writ,  and 

thtpa»lfly  a  good  plea  by  award.     Afhton  faid,  all  which  is  in  one  parifh  is 

ot*  St.  cie-  not  but  hamlets  to  the  principal  vill,  which  all  the  court  cknied  ; 

snents  in  for  in  one  and  the  fame  parifli  are  2  viils  in  feverai  places.    An4 

^"l^^lTi^  per  Mark.  &  Port.  J.  ♦  when  no  viU  is  in  a  parijhj  there  the  writ 

fex,  cxe-  is  good.  Praecipe  J.  N.  of  fuch  a  pari£h,&c  For  tbgjiatute  isy  that 

cvtorofche  be /ball  be  named  of  the  vills^  hamlets^  places^  or  ccunty  where  tbey 

t^i^  inhabity  or  were  converfant.    Br.  Additions,  pL  38.  cites  22  H. 

aodibfee      6.  41. 

that  of  the 

pariih  if  a  good  adStim  vjbert  there  is  no  vUL    Br.  AdUitionSy  pL  5a.  cites  Y  £.  4. 1. 

*  Wlicre  the  pariih  is  a  vill  by  itfeif,  the  addition  of  pariih  is  good.  TheL  Dig.  j6.  lib.  ^« 
cap.  14.  r.  zo.  cites  Mich.  4  £•  4.  41.  PaTcb.  5£*4.  ^o.  125.  Pafch.  22  £.4.  z.  ana  HilL  22 
H.  6.  47. 

But  if  there  be  Ind  me  vill  in  the  parijh,  and  it  is  known  by  the  nam*  of  the  viJIj  and  oftarijhf  there  it  is 
fufilcient  to  name  him  of  the  viliyor  of  the  pajriHiy  at  his  will.  Br.firiefj  pL  334,  (337.)  cites 
5E.4.  125. 

Cffntra  where  there  are  x  or  more  villi  in  the  pariflu    Ibid. 

Addition  of  jg.  Debt.  A  man  (hall  not  be  named  of  a  hundred^  nor  ofwa* 
oT^hken!^^  P^^^^^  ^  ^idingy  but  of  a  vill,  nor  of  the  parifli  where  divers  irills 
iKhich  have  arB>  but  of  a  vill  there.    Br.  Brief^  pL  476.  cites  22  H»  4X142. 

divers  vilU, 

is  not  a  good  addition.    Thel.  Dig.  $6,  Rb.  6.  cap.  14.  C20.  cites  Mich.  4£.  4. 47.  Pafch*  5  £•  4« 

20.  125.  Pafch.  22  £.  4.  2.  and  Hill.  ^%  H.  6.  47. 

19.  It  was  agreed  that  again/l  per/ons  who  are  of  a  city  which  is  a 

county  of  itfeif  as  London)  Briftol,  &c.  it  fuffices  toiay>  Precipe  taU 

pannano  de  London,  without  faying  of  what  ward,  parijhy  or  flreet 

he  is.     And  note  there  that  the  addition  of  mjlery  is  before  the 

county.     Thel.  Dig.  55.  lib.  6.  cap.  14*  f.  8.  cites  27  H.  6.  4. 

4  £.  4.  10.  and  5  £.  4.  142. 

S.P.  per  20.  Note,  in  deceit  it  was  faidby'Danby,  that  if  a  man  has  hoitfi 

ChTT^Br     **  ^  placesy  hejhallbe  taken  as  dwelling  in  both  places ;  and  per  Litt- 

Brierj  pi.'     ^tferjeants  who  come  to  the  term  fliall  be  adjudged  to  be  dwelling 

173.  cites     at  London  and  in  their  country  alfo.    Br.  Additions,  pL  11.  «ites 

ll^t  '•  53  H.  6.  9. 

Judget.-^'^—'^nd  where  a  man  dwells  at  D,  and  bis  wife  at  S.  he  may  be  nan$ed  of  the  one  or  oftko 
other*  Ibid.-*— ^m/ where  a  man  rmntvoi  from  one  ni/l  to  amotber,  and  goes  througfn  fcvenU  vilU^  he 
may  be  named  of  any  of  the  vills  by  the  way  till  he  comes  where  he  would  be,  and  when  he  U 
there  the  plaintiff  may  name  htm  late  of  tint  vill  where  he  firft  dwelt,  or  of  the  vill  where  be  nam 
dwells.  Ibid.«^Thek  Dig.  56.  lib.  6..  cap.  14.  f.  14.  cices  S.C.  by  Newtoo>  wbo  held  it  for  lawp  tf 
that  where  one ivatobiSng  at  DaUf  and  after  removed  las  habitation  zndfandly  fo  Sale,  ltav» 

Cf%*7  1     ingfome  of  his  infants  at  his  houfe  at  Dak  to  be  nurjed^  he  fiiall  be  faid  abiding  at  Sale,  an4 
Sf  /    J    /o  it  (hall  be  if  ie  leaves  his  bailiff  to  occupy  his  honje  to  his  ufe  at  Dale;  but  if  he  £«/  «  hmfi  ce 
one  villnoith  mem4l  firvams  and  family ^  and  has  his  feme  vntb  a  finmify  tibiding  im  amtbtr 
houfe  of  his  ioanother  viU>  he  may  be  fuppofed  abidiiig  in  the  one  vill  or  the  other, at  the  wiU  of 
Che  plaintiff;  and  where  he  has  removed  his  habitation  intirely  from  one  vilL  to  another,  the  j^ilaintiif 
may  chufe  to  fuppofe  hkn  hfihefrjl  vill  with  a  nuper,  or  of  the  other  ^thont  nufttr,  and  cites  33  H» 

il2.  TreAeffi  was  brought  ogain/t  J«  S.  of  the  pari/hrf S.  in  tbt 
county  of  UormvaUy  and  the  bdl  opinion  was  that  the  writ  is  not 
good,  tor  in  tdie  parifo  may  bo  diverfe  viils ;  but  it  is  aerified  there, 
that  debt  brought  in  a  vill  or  hainlet  is  good;  for  the  ftajC*  i  H.  5. 
^feeaks  of  vitls,  hamlets^  piace^  and  county;  quod  oota»  Br.  Ad- 
oitiortB,  pK  14.  cites  35  H.  6.  30. 
;  %1*  But  •oditioo  of  a  ^fwr  plau  coniaining  in  it  divtuft  vills  i% 

a  pot 


not  good.  Thel.  Dig.  56*  lib.  6.  cap.  14.  f.  2i.  in  the  ihort  re- 
port 

24.  "VMierc  one  is  abiding  in  the  Tower  of  Londoftj  writ  brought 
againft  him  by  the  name  of  fuch  a  one  of  London,  Gent,  is  not 
g:od,bccuu1c  the  Tower  is  not  within  the  franc hife  or  county  of 
London,     Ttid.  Di^.  56.  cap.  14.  f.  21.  cites  Pafch.  4E.  4.  17. 

25.  Treipafs  againjl  T.  of  the  farijh  of  A.  in  the  £ounty  of  T,  yeo-  *Inft.  669. 
man,  who  faid  that  the  vill  of  B.  was,  and  is  within  the  fame  parifli,  ^J^  5  "^ 
and  lie  is,  and  was,  of  B.  abfque  hoc  that  he  was  of  the  parifb  of  A.  for  Non 

&  non  aUocatur ;  becaufe  he  faid  that  B.  is  in  the  parifii  of  A.  by  pratfumitur 

which  he/fl/V  he  was  of  B.  in  the  pariJJ)  of  A.  and  therefore  fliould  ^^^^^^ 

be  named  of  the  viU,  and  not  of  the  pariin ;  judgment  of  the  writ;  Brief,  pU 

&  non  allocatur ;  for  it  fliall  be  intended  that  thepariih  of  A.  is  334*  (337% 

the  vill  of  A.  by  which  he  faid^  that  in  this  parijh  there  are  z  villsy  ^^^^^  |  ^f 

r/x.  A  and  S,  and  the  dtfendant  is^  and  was^  dwelling  at  B.  Judg-  LAjdi- 

mcnt  of  the  writ;  by  which  the  plaintiff  imparled,*  for  it  was  held  tion  of  a 

a  good  plea  where  he  alleges  2  vills  in  the  parifli.   Br.  Additions,  ^^-^  "** 

pL  49.  cites  5  E.  4,  20.  there  are 

more  vills 
tham  use  iu  tl«  fame  p^rilh.    Thel.  Dig.  56.  lib.  6.  cap.  14.  f.  to.  cites  Mich.  35  R6.  3^^ 

26.  WTierc  one  is  fuppofed  to  be  of  Dale^  where  In  feft  there  ifp^  is 

is  not  any  fuch  v///,  hamlet,  or  place  known,  &c.  the  defendant  may  ^^^^^f  *^  * 

fay  that  No  fuch  Zfi/l  generally,  &c.  or  that  he  was  ahiding  at  Sale^  jmothervU!, 

and  not  at  DaU,    Thel.  Dig.  56.  lib.  6.  cap.  14.  f.  22.  cites  Pafch,  it  is  at  the 

8  E.  4.  5.  vfffi^i 

^^  -*  cteAion  to 

fuppofe  him  to  be  of  the  vill  or  of  the  hamlet.    Thel.  Dig*  56.  lib.  6.  cap.  14.  f.  14.  fays  it  wai 
i^reed  14  U.  6.  24.  and  cites  aifo  Mich.  35  H.  6.  30.     But  fays  fee  11  E.4.  89.  contra^ 

27.  In  pracipe  quod  reddat  of  land  againft  John  Bury  de  Kingt* 
bury,  it  is  no  plea  for  him  to  fay  that  he  is  abiding  at  another  place<^ 
and  not  at  Kingfbury,  &c.  per  opinionem  curix,     'I'hcl.  Dig.  57*   • 
lib.  6.  cap.  17.  f.  5.  cites  Mich.  12  H.  6.  16.  an4  Mich.  21  £.  4. 
86. 

a8.  Debt  upon  an  obligationy  which  was  y.D,  9fB.  and  the 
writ  was  y.  Dn  ofB.  Undcrhil/y  and  fo  a  variartce,  and  becaufe  a 
man  ought  to  exprefs  vill  or  addition  in  the  writ  by  the  ftatute  in 
a&ton,  in  which  procefs  of  outlawry  lies ;  and  alio  if  there  are  % 
B.'s,  he  ought  to  give  addition  notwithjlanding  the  obligation^  and 
therefore  well.     Br.  Variance,  pi.  78.  cites  21  £.  4.  79.  80. 

29.  Debt  againft  J.  S.  oftheparifhofy.  and  becaufe  the  ftatute 
hthat  he  (hall  be  named  of  the  vill,  and  in  one  parifli  may  be  three 
▼ills,  therefore  ill,  and  the  writ  abated ;  quod  nota  \  for  he  fhall  be 
named  of  the  vill.     fir.  Additions,  pi.  61.  cites  22  f).  4.  2. 

30.  Where  one  is  fuppofed  to  be  of  London^  it  is  fufHcient  for 
bim  toy^  that  he  was  abiding  at  another  place^  and  not  at  London^ 

the  day  of  the  xurit  purchafedy  &c.  without  faying  Or  ever  after,      f  08  1 
ThcL  Dig.  56.  lib.  6.  cap.  14.  f.  24.  cites  Hill.  22  E.  4.    Brief     •■  ^     -■ 

944- 

31.  In  debt  upon  bond,  in  which  xht  plaintiff' was  named  y.T.  of 

f,  in  the  county  ofN,  Efjy  but  in  the  count  he  was  named  J.  71  Ejq% 
only;  whereupon  the  defendant  demanded  judgment  of  the  bill. 
£6t  {por  cur.  the  addition  is  not  material^  the  flaintiffhclng  well 

named 


9» 

named  in  his  proper  name  and  fumame;  but  otiierwiie  had  it  been 
of  the  part  of  the  defendant  Cro.  E.  312.  pi.  !•  Hill.  36  Eliz* 
B.  R.   Thornaigh  v.Diihey. 

32.  The  defendant  was  named  in  the  indidment  and  exigent 
W.  R.  di  conf  i£dd*y  isfc,  without  faying  rf  what  place  in  com* 
Midd*  and  for  that  cau&  the  outlawry  was  reverfed.  Cro.  J.  6i6. 
pi.  2.  Trin«  19  Jac.  B.  R.  Sir  William  Read's  cafe. 

m 

(I)    Good^  in  refpedl  of  the  Place  6f  its  Infertion. 

•^Tnft.^669.  j^  ^Otwithftandine  that  the  additions  of  cftate,  degree.  Hid  mif- 
that  in*  cafe  ^^^7  ^o  ^e  ad(fed  to  the  names  are  wrote  in  the  ftatute  be- 

of  theicfler  fore  the  additions  of  places  and  counties,  yet  it  has  been  ufed  al- 
and*^l^'  ways  after  the  making  of  the  feid  ftatute,  to  put  the  additions  of 
others  un-  fft^^^^  digree^  and  miftery  afier  the  places  and  counties  in  all  writs, 
der  them,     appeals,  and  indidments  againft  common  perfons.    TheL  Dig.  55. 

^d  count     ^^^'  ^'  ^^P*  '+•  ^*  3' 

m  named         ^'  -^^^  ^^  ^'^  *^  otherwife  in  appeals  and  indiSfments  oftreafon  or 

before  the  felony  againjl  Dukes^  Marquejfes^  and  Earls  \  fot  their  names  of  dig- 

^  Th?  c'  ^^  ^^  ^^  ^"^^  ^^  P"^  before  the  additions  of  places  and  counties^ 

nuper  de*  ^  Charles  Earl  of  Weftmoreland,  late  of  Branfpeth  in  the  count/ 

I>.  in  com.  of  Durham.     Thel.  Dig.  55.  lib.  6.  cap.  14.  £  4. 

M.  Miles. 

Jo.  C.  nuper  de  P.  in  com.  M.  Atmiger.  N.  C.  nuper  de  D.  in  com.  M.  Merchant,  &c.  Biit 
that  in  cafe  of  appeals,  &c.  of  treafon,  &c.  againft  the  greater  nobility,  the  order  of  the  ftatute  is 
|mrf ued.  And  fays  that  fo  it  is  when  jiny  other  perfon  is  n.imed  of  a  dty  emd  c$wty  of  itjeffj  Use  like 
order  Is  obferved ;  as  J.  S.  Pannareus  de  London  in  com.  civitatis  London. 

3.  In  writ  brought  againft  a  feme  in  fuch  a  manner,  viz.  precipe 
Margeria^  who  was  wife  of  T.  Green  of  Norton-Davy^  &c.  It  was 
held  that  the  addition  is  good,  and  that  this  vill  of  Norton  (hall  be 
referred  to  the  defendant,  and  not  to  T«  Green.  Thel-  Dig*  55^ 
lib.  6.  cap.  14.  f.  9.  cites  Mich.  4  H.  6.  4. 

4.  In  action  againji  heir  or  executory  by  name  of  W.  S.  thefe 
words  heir  or  executor  ought  to  be  tut  in  thepremiJTes  of  the  addition^ 
and  not  in  the  alias  di&us  \  for  if  it  be  otherwife,  the  writ  (hall 
abate  by  award.  Quod  npta.    Br.  Additions,  pi.  65.  cites  30  H* 

6-  5- 
1  Inft.  669.       5.  The  additims  by  the  ftatute  i  H.  5.  5.  fhall  be  always  put 
dtM  s!a      ^'  tbefirji  name^  and  not  to  the  alias  di^us  of  the  defendant     Thel. 
For  tiie '      Dig.  56.  lib.  6.  cap.  14.  f.  19.  cites  Hill.  3a  H.  6.  33.  and  36 
proper  ufe    H.  g.  30.     For  no  part  of  the  alias  diAus  is  traverf^le.     Ibid. 

^ftSsli^o  ^^  T^  "»•  3^  ^^  6-  6-  ^^^*^-  5^-4-  4*-  ^^  ^^  ^*  ^-  4-  *8- 
agree  with    and  I  £.  I.  Pafch.  4  £.4.  10. 

the  record 

or  fpectalty  on  which  the  writ  is  grounded.*— -S.  P.  For  the  alias  diAns  is  only  repntatiQiif  and 

is  not  the  truth.    Jenk.  i  to.  pi.  4a 

In  an  iodi^^ment  for  breafking  a  boafe,  the  additioni  (\iz.  yeoman)  was  after  the  alias  di6his,aad 
therefore  ruled  to  he  ill.    Cro.  £.  583.  pL  12.  Mich.  39  &  40  Eliz.  B.  R.  Fuse's  cafe. 

DtU  was  brought  m  an  nffrior  tmrt  agmnfi  R,  P.  of,  (^t.  in  am.  JNT.  hmfimimam^  an4 

[C\{\  1    J^^'S"**"^  ^^r  ^^^  plaintiff.    It  was  afligned  for  ern>r»  That  the  addition*  was  in  tbo 
""J    aliasy  and  fo  not  good  {  but  per  cur.  The  court  of  K.  had  no  authority  to  outUrar  anf 
inan»  fo  that  an  addition  is  not  requifire,  and  therefore  it  is  no  error;  and  Judgment 
was  affirmed.   Ow.  58.  UUL  38  Elizi  Huad  Vt  Frellon^-«Mo.  354.  pi.  478.  S«  C.  a^udf^  ac 
cordingly. 


Tbe  addkioo  ih  an  indiftmcnt  was  J.  L.  alias  S.  of  D.  and  held  ill;  it  not  being  before  the  alias 
diftus.  Cro.E.  149.  pi.  ir.  Mich.  33  &  34  Eliz.  B.  R.  Leek's  caic  j  and  lays  it  was  fo  ruled  in 
G&YMCS's  cafe,  aUhoush  both  the  nunui  wcrt  not  reciudin  the  alias. 

Where  one  is  fued  by  a  name  with  an  alias,  the  addition  muft  be  expreffed  after  the  tirfl  nflme. 
Vent.  15.  Pafch.  ai  Car.  a.  B.  R.  a  nota  there, 

6.  Appeal  againft  J.  C.  alias  dlaus  J.  M  late  ofB.  in  thecouhty  '^^'^\^f 

tf  E.  Tioman^  and  thebeft  opinion  was  that  the  writ  is  good;  for  ^'  ,  '  ^^ 

all  that  enfues  the  alias  di^us  Jhall  have  relation  to  the  firjl  proper  14.  cites 

namt  andfumamey  and  it  was  faid,  that  in  the  time  of  Prifot,  *  in  s.  c.  * 

debt  pnecipe  A.  C-  Clerk  alias  didhis  A4  C.  late  of  B;  in  the  county,  coixiiifgiy. 

&c.  Clerk,  was  abated,  becaufe  addition  of  no  vill  was  before  the  — «  Dehc* 

alias  didus;  but  per  Nedham  J.  it  was  reverfed  after  by  writ  of  againft  J.S. 

error  in  B.  R.  before  Fortefcue,  which  Brook  fays  feems  not  to  be  ^^J'^  ^^ 

Jaw.    Br.  Additions,  pi.  51.  cit^s  5  £•  4.  141.  s^us].  L 

of  LbnJony 
DjopcTf  and  the  writ  was  abated  by  judgment ;  for  he  may  be  Panner  of  London*  and  dwell  at 
York.,  and  the  alias  di^us  in  the  addition  is  not  gooc^  but  to  agree  with  fpecialty ;  for  the  addi- 
tioo  ought  to  be  in  the  premifes,  and  not  in  the  fubfequent.    Br.  Additions,  pU  46.  cites  36  H. 

9.  But  where  one  was  indicted  by  name  of  J.  S.  Servant  to  Joi  So  where 
at  Noke^  in  the  county  of  M.  Butcher^  it  was  held  that  the  addition  Siae'd  by"" 
was  not  good,  becaufe  "butcher  fhall  be  referred  to  Jo.  at  Nc4ce.  name  of  >. 
TheL  Dig.  55.  lib«  6.  c^.  14*  f.  10.  cites  Hill.  9  E.  4,  50.  hind.jon  of 

Jo,  Hind  of 

7.  ^c,  B^tf  becaufe  baker  (h.iU  be  referred  to  the  father;  but  fays  th.it  thofe  cafes  vary  from  tho 
faid  cafe  of  4H.  6.  For  there  it  cannot  be  intended  but  tlut  the  baron  i^  dead  ;  and  in  the  other 
cafes  the  xaa&tr  and  father  (hall  be  intended  to  be  alive.  TlieL  Dig.  55.  lib.  6.  cap.  14.  f.  xo.  cites 
it  a^  adjudged  Mich.  6  £.  4.  3^ 

10.  A  man  was  indited  by  name  of  J.  S.  Servant  of  J.  Ni  alias  A.  was  in- 
di^us  J.  H.  rfB.  in  the  county  ofMiddlefex,  Butcher,  and  becaufe  '^^^^I'^l 
Servant  is  no  addition,  and  Butcher  fhall  be  referred  to  J.  H.  and  not  der  of  M. 
to  J.  S.  who  was  indi£led,  therefore  the  defendant  was  put  fme  die.  his  wife ; 
Br.  Additions,  pi.  42.  cites  9  E.  4.  48.  Jli  \l  wa! 

./.  pace  domini  regis  qtioufquc  the  aforefaid  A,  Ijupfftnd of  the  aftrefaid  M,of  H,  aforffM,  in  tL  cjurjy 
-i-T.fatdyjtmmofty  &c.  It  was  a  doubt  whether  the  additions  of  the  vill  and  the  word  Vcom.ui  Ih^fl 
Kfer  to  A.  or  M.  becaufe  Ad  ultimum  antecedens  fiat  relatio.  But  the  bptier  opinion  was^  that 
t'lc  iiMli^lment  was  good  enough,  and  could  not  be  intended  to  refer  to  M.  bat  to  the  huiband. 
D.46.  b.pL2.  Pafch.  31  &  32  H.8.  Guyer'scafe. 

11.  H.  was  indited  upon  thejiatute  of%H.t.  of  forcible  entry,*  Cro.E.198. 
and  exception  was  taken  to  the  indiiSlment  in  default  of  addition  of  f^*  ^^'}l^' 

t  %  a         t_  r»t_'  r       1  IT**  r  i         j»        '"®  inaict- 

the  place,  &c.  becaufe  in  this  cafe  the  addition  was  after  the  alias  incnt  was 
dl^uS'i  **id  fo  there  is  no  addition ;  and  therefore  the  party  was  dif-  ^^'i^i  v*^'^» 
charged.  2  Lc.  183.  pi.  224.  Mich.  32  Eliz;  B.  it.  Hooper's  cafe,     "^^^^l^,,^  "^^ 

was  after  the  aiia&  dictusf 

12.  An  indi^fment  was  for  i  riot  againjl  A:  B:  d  D:  E.  &c:artd 
J.  S.  ofH.  Yeoman,     It  was  objeded  that  there  was  no  addition 


/.  o.  oj  n*  seoman,     it  was  ODjeciea  tnai  inerc  was  na  auuiiicm  ^^R/ 

of  the  place,  where  the  parties  indided  did  dwell,  for  that  the  place    /•V'^f^^'v- 
of  H.  is  onfyfor  J,  Si  the  laft  party  named,  but  no  addition  of  iiy  /^v  ;*;?;v    ;  -^ 
{dace  for  the  reft,  and  therefore  prayed  that  the  indiftment  might  ji^J  ^^■^:'*i^,,:'•3 
bequailied;     Williams  J.  held  that  the  word  (Yeoman)  goes  to  W' x    >^\  fj^ 
all,  reddendo  fingula  fingulis,  but  that  the  place  here  n;cmed  of  H. 


-' '  •.'».      -.-« 


^otfa  not  go  to  ^K  but  to  ihc  lad  man  named)  and  for  this  de&ult       *"  <clO):^ 
Voi.fl.  I  •  ihc 


100  aDhttioh^; 

*  ^ 

the  indiffanent  was  quafhed^    Bulft.  183.  Pafch.  10  Jac.  the  Ki^ 
V.  Haftings. 

(K)     Where  a  Pcrfon  has  two  or  more  AdditionSjr 
which  of  them  he  mufl  be  named  by. 

t  •     A  Man  may  fue  a  prieft  who  is  Jian  in  a  writ  of  trefpafs^  with«- 
^^  ojut  naming  him  dean »  but  otherwife  it  is  in  a  precipe  qu^d 

uddau    Thel.  Di|.  36.  lib.  3.  cap.  3.  £r  6.  cites  Paicb.  5  £.  3^ 

Brief  8oo.  and  5  £.  4.  io6.  and  where  die  a^on  is  by  reaibn  that 

he  is  dean,  cites  14  H.  6.  14. 
But  fuch  a  2^  Debt  by  a  prior  againft  an  ahhdt  who  was  tarfan  imparf9ms 
eafo  was  ^^  compojttion  had  between  their  predeceffors  that  the  abbot  Jhall  hOve 
doui?,ii  ^"^  tithes  ofB.  and  Jhall  pay  an  annuity  of  10  L  per  annian  to  the 
£.4. 43.  prior  and  his  fucceflbrs,  ana  the  abbot  was  not  naimd  Par/on  ^  and  vet 
Ibid.  ^gii  by  the  opinion  of  the  court,  inafmuch  as  it  arifes  by  the  faid 

€ompojition  of  later  time*     Br.  Nofme,  pi.  54.  cites  14  £.  4.  4. 
3.  Where  the  fame  perfon  is  both  a  bijhop  and  deanj  yet  in  alt 

cafes  which  concern  the  lands  of  the  dean^  he  fhall  be  uiled  dean 

in  af^ipns*    Per  Doderidge  J.  Lat.  235.  cites  19  E.  3^  Fitzh» 

Trial,  57. 
Aflfife  by  a        ^  j^  .^^^j  adjudged  that  a  prior  being  parfon  of  a  churchy  majr 
n^iT/i/Ar/o    tnflintain  writ  of  account  without  naming  himjelf  parfon^  againft  bit 
frncspar.   ^ii/Vij^  of  the  profits  of  this  church.    Thel.  Dig.  36.  lib.  3.  cap«  5. 
fin.fj.       t  3.  cites  Hill.  30  E.  3.  I. 

andbecaufe  ^  •• 

fie  was  not  n^mtd  farfon of  R,  the  writ  (hall  abate:  per  opinionem.    Br.  Nofmey  pi*  13.  cttes 
>a  Ut  4.  oo. 

5.  A  prior  being  par/on  of  another  church  cannot  fue  affife  of  a 
Aing  appertaining  to  this  church  without  naming  hin^e^  parfon* 
Thel.  Dig.  37.  lib.  3.  cap.  5.  f.  cites  Pafch.  12  H.  4.  20.  And 
fays  that  fo  it  feems  to  be  agreed  in  writ  of  waftej  Mich.  10  H.  7.  5. 
And  that  fo  it  is  in  annuity^  Michr  18  E.  4.  17. 

6.  Quare  impedit  by  the  king  againjl  the  bijbop  of  N.  and  y*  E. 
nwnij  who  faid  that  he  is  prior  of  W.  not  named  prior ;  judgment 
of  the  writ,  and  becaufe  the  aSfion  is  of  prefenUttien  to  this  fame 
prioryy  and  (o  to  defeat  it,  therefore  no  pka.  Br.  Brief,  pL  427 
(430.)  cites  14  H.  4*  37* 

7^  So  of  a  parfon^  where  the  action  is  efhis  parfonage*    Ibid. 

(L)     New  Additions  pending  the  Wri|^     The  Ef- 
fect thereof. 

If  fhe  <&TM-  f .  YN  writ  againft  an  earl^  he  ought  to  be  named  carl  notwidi-* 
l^e^L  ^  ftanding  that  he  be  mt  held  or  hmon  fir  an  earl  the  daf 


ttifiaintif    ef  the  writ  purchafedj  if  in  truth  he  be  an  carl*    Thel.  Dig.  50. 
fep^tngtbi    £b.  6.  cap.  3.  f.  6.  cites  Trin.  5  £•  3. 199.  and  fiiys  ice  aa  AIT.  24. 

writ  fliaU  co:  abate*    Thd.  Big.  1I5.  lib.  is.  cap.  x6.  f.  6.  cites  HilL  3s.  H.  i.  34. 

a.  A  writ 
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ft.  A  writ  by  one  W.  Qynton  and  A.  his  feme^  was  not  abated  And  ibid. 

Hotwithftanding  that  the  haron  was  made  an  earl  after  the  writ  t^at  fo  a! 

furcbafid^  and  the  fuit  was  for  a  thing  in  right  of  the  feme,  and  grcesPafch. 

not  in  right  of  the  carl,  &c.     Thel,  Dig.  36.  lib.  3.  cap.  3.  f.  12.  '9  E.  3. 

citesPafch.  13E.  3.  Brief259.  ^t^^^, 

his  writ  (h?ll  not  abate,  if  he  becomts  an  earl  by  defant  pending,  Sec.  32  H.  6.  35. 
And  where  an  tai  t  is  mirfe  a  duke  perJing  tbt  wt  it,  the  wric  (hall  not  abate,  but  he  (hall  proceed 
and  (hiU  count  by  name  of  Earl.    TheK  Dig.  36.  lib.  ^.-cap.  3.  f.  13.  cites  Pafch.  25  £•  3.  39» 
And  that  fo  agrees  Mich.  22  R.  z.  Brief  936.  and  Pafch.  24  £.  3.  14. 

3.  In  writ  of  annuity  by  W.  E.  mafter  of  fuch  a  hoiijcy  the  de- 
fendant iaid,  that  after  the  lafi  continuance  the  plaintifi^  was  chofe 
and  confirtfud  bijhop  of  W.  5cc.  without  laying  that  he  is  bifhop  by 
creation,  yet  the  writ  was  not  abated,  Thel.  Dig.  185.  lib.  I2« 
cap.  i6.  f.  2.  cites  Hill.  26  E.  3.  Brief  250.  and  fays  fee  24 
E.  3.  17.  26.  19  E.  3;  Procedendo  2,  &  9  H.  5.  13.  and  Mich. 
4  Fi.  4.  7,. 

4*  But  in  writ  of  afftjt  by  a  prior  it  was  pleaded  that  he  was 
made  abbot  of  the  fame  place^  at  his  own  fuit,  by  the  pope  and  the 
king  pending  the  writ,  by  which  the  intent  of  the  court  was  to 
abate  the  wnt.  Thel.  Dig.  185.  lib.  12.  cap.  16.  f.  3.  cites  Mich. 
22  R.  2«  Brief  036.  and  2  R.  3.  20.  and  4  H.  4.  2. 


5*  Debt  agatnji  E.  executor  of  the  teflament  of  %  N»  efq'^    Ex-  Br.  Nofmcr 
ccption  was  taken  that  the  faia  J.  N,  was  a  knight  the  day  of  his  ?V°'*^d** 
'deaths  and  dierefore  it  ought  to  be  executor  of  the  tejiament  ofJ,N.  s.p.  accord- 
Jt night 'y  judgment  of  the  writ;  and  therefore  the  writ  was  abated,  ingiy,  and 
and  yet  the  obligation  was  efq\  alfo  j  quod  nota.     Br.  Brief,  pi.  517.  ^^>'^  ^'^^^  * 

cites  7  H.  4.  7.  ITame'dY   * 

knight  as  foon  as  be  is  baptized,  and  then  he  never  (hall  be  efquire.— — Br.  Additions,  pi.  1 7.  cites 
S.  C.  accordingly,  and  yet  it  was  the  name  of  the  tellator  and  not  of  the  defendant.  Thel.  Pig* 
53.  lib.  6.  cap.  3.  f.  7.  cites  S.  C.  and  S.  P.  accordingly. 

6.  Two  men  recovered  damage  in  afftfe^  and  the  one  is  a,  knight 
and  the  ether  ftotj  and  after  the  other  is  made  a  knight^  and  both 
brought  fcire  facias  to  execute  the  recovery,  l^y  name  of  A,  B.Miles^ 
and  T.  B.  modo  Miles ;  and  it  was  held  that  it  ought  to  be  which 
A.  Miles  and  T.  modo  Miles  by  name  of  A.  B.  Militis,  and  T.  B. 
recovered  ^  quod  tota  cur.  conceffit.  Br,  Pleadings,  pi.  169.  cites 
1 1  H.  7.  25. 

7.  In  trefpafs,  the  defendant  was  knight  the  day  of  the  writ  pur- 
chafed,  npt  named  knight,  and  therefore  by  exception  of  the  party 
the  writ  abated.     Br.  Nofme,  pi.  15.  cites  14  H.  4.  21. 

8.  J.  E.  was  indited  of  felony  by  the  name  of  %  E,  yeoman^  and 

the  king  pardoned  himy  by  the  name  of  7.  £".  gentliman^  all  manner  ^ 

of  felonies.  This  pardon  may  be  pleaded,  with  averment  that  J.  E. 
jeonan,  and  J.  E.  gentleman,  are  one  and  the  fame  perfon ;  tor  at 
the  time  of  the  indiflmcnt  he  might  be  yeoman,  and  afterwards 
be  made  gentleman  by  the  king,  or  by  reafon  of  his  office.  Kelw* 
58.  a.  pi.  I.  Hill.  20  H.  7.  Eaton's  cafe. 

o.  If  the  plaintiff  h^  made  a  knight  after  the  lafl  continuance^iiiC 
wnt  fliall  abate  by  judgment.  Thel.  Dig.  185.  lib.  12.  cap.  i6» 
C  4*  cites  7  H.  6.  15.  40. 

MO.  In  debt  the  defendant  was  outlawed  by  nami  tf  gontlman^ 

la  aa4 


and  was  taken  by  capias  utIagktUm,  and  fiiid  that  at  the  time  of 
the  outlawry  he  was  merehaniy  and  not  gentleman ;  to  which  the 
l^laintifT,  upon  fcire  facias,  came  and  pleaded  his  obligation  for 
cftopple,  in  which  he  was  hound  hy  name  of  gentleman.  To  which 
it  was  faid,  that  it  is  no  cftopple ;  for  it  may  be  that  he  was  gen- 
tleman at  die  time  of  the  obligation  made,  by  reafon  of  bis  office^ 
and  at  the  time  of  the  fuit  was  out  of  ^e  office ;  therdfore  quaere. 
Br.  Eftopple,  pi.  1 1,  cites  28  H.  6.  and  fee  9  EI  4.  29. 

1 1.  If  the  arcbbijhop  of  Tork  brings  writ,  and  is  made  arcbbijbdb 
ef  Canterbury  after  the  lajl  continuance^  the  writ  (hall  abate.    Thel. 
Dig.  185.  lib.  12.  cap.  16.  f.  5.  cites  Mich.  32  H.  6.  I2, 
[  102  ]       ^^*  R^pl^in  was  witbout  day  after  ifke  tried  by  nifi  prius,  and 
the  defendant^  for  whom  the  verdidt  taUed^  was  made  inigbt  tfiery 
ancc,p"'76.  ^^  m^ti  fued  fcire  facias  to  have  judgment  and  return  upon  the 
cites  S.C.     verdi^y  which  agreed  with  the  Jirft  record^  and  did  not  name  bimfelf 
*aroi*^'  '^  i»/i^A/  i  and  yet  wdl  by  feveral,  becaufe  it  is  only  to  revive  die 
Unedirby    ^^  ^^^^    Br.  Nofme,  pi.  42.  cites  5 £•  4-  X5* 

dereife  of  the  king,  and  afterwards  he  was  made  a  knight ;  and  held  that  he  need  not  name  him- 
fclf  knight^  ^or  the  reafon  here  given ;  and  the  plea  and  judgment  Ihall  be  upon  that,  and  upon 
the  firft  record,  and  not  upon  the  fcire  facias,  efpecially  where  it  is  brought  by  the  defendant ;  for 
making  the  defendant  knight  ihall  not  abate  the  writ.    Contra  of  the  plaintiff*  Br.  Brief» 

pi.  327.  cites  S.  C.  but  fays  it  was  faid  by  fome  that  in  replevin,  Quiire  impedit,  and  detinue,  apoa 
garniihment,the  defendants  and  gamilhee  ai'e  a^rs,  and  therefore  if  they  are  made  knights  pend- 
ing the  fuit,  and  before  their  bringing  writ  to  revive,  or  fcire  fadas,  they  (hall  be  named  knights* 
£c  idjomatur. 

Where  one  rtnven  hy  nam  tf  J.  S.  eff\  and  aftir  it  madt  a  iaifibr,  he  ought  to  fue  fcixe  &ciasby 
i»ame  of  knight.    Thel.  Dig.  36.  lib.  3.  cap.  3.  f.  x8.  cites  Pafch.  5  E.  4. 19. 

13.  In  writ  brought  by  an  officer,  and  by  name  of  officer,  it  is 

a  good  plea  for  the  defendant  to  fay  that  he  was  not  officer  at  the 

time^  &c.    Thel.  Die.  36.  lib.  3.  cap.  4.  f.  3.  cites  Mich.  i2  £. 

4.  8.  and  4  £.  4.  6.  oc  10. 

Indebtoti         j^  j  £.  6.  cap.  j.Jl  3.     Jlbeit  any  demandant  or  tlaintiff  Jball 

defendant     *'  "^^  ^"^^>  archbijhop^  marquefs^  earlj  vifcount^  barony  bifiopy 

pleaded,       knight^  juftice  of  the  one  benchy  or  the  othery  or  ferjeant  at  lawy 

that  puis      depending  the  a^iony  yet  no  writ  or  fuit  JhalL  for  fuch  caufiy  be 

^i'^       abateablc.        . 

continu- 
ance the  plaintiff  was  made  a  hanmL  If  this  were  a  dignity  known  at  the  time  of  making  Che 
ftatute,  then  the  court  held  it  to  be  out  of  the  ftatute,  it  not  being  therein  mentioned ;  but  they 
doubce<l  whether  if  it  were  a  dignity  created  after  the  ftatute,  the  ftatute  (hould  in  equity  exteml 
to  it.  But  the  fame  being  only  pleaded  in  abatement  of  the  writ,  and  fo  it  would  only  be  a  re- 
Cpondeas  ouder  if  adjudged  for  the  plaintiff,  it  was  agreed  to  bring  a  new  original ;  and  io  no 
judgment  as  to  this  point.  Cro.  C  104.  pi.  5.  Hill.  3  Car.  C.  B.  Bennet's  cafe— Litt-  Rep.  8x« 
Bennet  v.  Lawrence  S.  C.  and  Richardfon  faid*  that  admitting  it  a  notorious  dignity  at  the  making 
the  ftatute,  and  it  be  not  named,  it  will  not  be  within  it;  and  though  it  be  named  in  feveral  places 
before,  yet  that  was  occafioned  by  mifprinting  of  baronets  for  baronsy  quod  alii  jufticiarii  concef* 
ferunt,  and  if  reciting  particular  dignities  would  exclude  dignities  known,  a  fortiori  it  would  ex- 
clude dignities  made  afterwards,  and  Crooke  demanded  if  v:fcwmttfi  or  hmmtfs  were  within  the 
ftatute,  to  which  the  ochers  anf wei  ed  that  they  were  not  s  and  all  the  court  faid»  that  it  [baroaet] 
was  not  within  the  ftatute,  nor  was  any  new  dignity,  &c« 

A  knight  of  the  Bath  was  held  to  be  within  this  ftatute,  and  that  fo  are  all  other  knights,  but  a 
baronet  is  not  aalefs  he  be  knight  alfo.    Sid.  40.  pU  4.  Pafch.  1 3  Car.  2.  B.  R.  Heath  v.  Piiget. 

Kote,  Where  any  fuch  creation  is  made  pending  the  a^on,  there  muft  be  an  entry  on  the  rollt 
with  a  poji  ultiaiam  ccntimtatiofftmt  vme.  fuch  a  day  the  king  by  his  letters  patents  under  the  great  feal 
of  GrtatBritaiiif  bearing  date  the  fame  day,  fcc.  and  fo  fet  forth  the  patent  with  a  prtfwrt  im  mrm  of 
it,  and  a  ^aod prtedi^jtus  the  defendant  hoe  mn  dtdUit.    L,  P.  R«  a. 

Noy  86.  15,  If  I  njakc  J.  Si  my  attmrneyy  and  (the  warrant  of  aittornev 


fttll  contixiuing)  he  is  madt  a  knighty  yet  is  not  the  warrant  of  S.  C.  ac. 
attorney  determined,  although  the  word  (knight]  which  is  now  ana^l^vl^it 
part  of  his  name,  be  not  in  the  warfant;  per  Brown,    Ow.  31.  wasfoad. 
Mich*  I  &  2  Eliz.  ju'iged  35 

H.6. 
50  if  comniiflion  of  wfi priui  bt  tSre^eJ  toy.  S,  efji  and  before  the  trial  he  is  made  knight,  the 
retom  may  be  coram  J.  S.  Milite,  and  of  the  jiifticcs,  &c    Lac.  i6i.  Petty  v.  Hobfon.— For  both 
the  additions  ire  become  cvififtm^  by  reafoa  of  the  ditference  of  times,    xo  Mod.  285.  in  cafe  of 
Nuttoa  ▼•  Crow. 

i6,  George  Greifly  entered  into  zjiatute  mircbant^  by  the  name  Th«  deda- 
of  Georgi  Gnifley^  ejq\  and  was  afterwards  created  a  baronet  \  and  fu^h  cjrfe 
a  capias  was  iilued  out  againft  him  by  the  name  of  George  Greif-  ihail  be  a- 
ley,  elq;  as  named  in  theftatute;  bu(  the  court  advifed  him  to  gainftj.s. 
fuc  a  new  writ  thus,  Capias  corpus  Qeorgii  Greitteyy  ml*  bf  baro-,,  ^[aufT^ 
Tiitti  qui  per  nofnen  G.jG^  (ir*  rfcognqvit^  {jff,  Hob.  129.  pU  168.  mUcs. 
Greirfey's  cafe.  Baift.  116. 

perYelver- 

con  T«  Trin.  10  Jac S.  P.  and  S.  C.  cited  G.  Hift.  of  C.  B.  179.  for  the  declaration,  as  is  faid» 

man,  (hew  thg  caufe  of  complaint  as  it  is,  and  therefore  mull  in  all  things  follow 
the  obligration,  and  the  intent  of  the  alias  is  only  lo  ihew  he  has  been  differently     f  I O  '2  1 
ciUed  from  the  name  in  the  obligation,  and  therefore  if  one  obliges  himfelf  by  tlie     ^         *^  -* 
name  of  J.  S.  £fq;  and  afterward  he  is  made  a  knight,  the  plaintiff  cannot  declare  againft  J.  S. 
Knt.  alias  J.  S.  £fq; 


(M)     Want  of  Addition.    The  Effcft  thereof.  ' 

X.  T  N  aj/yi  againft  J.  N.  cleriy  the  aiSfe  found  that  he  was  a 
^  prebendary  not  named  prebendary^  and  this  land  is  in  right  of 
the  prekendj  where  it  was  not  pleaded  \  and  for  this  the  aflife  abated. 
Br.  Verdi^  pi.  72.  cites  13  Afl*.  12. 

2.  If  the  addition  be  iU^  or  left  out  in  the  original^  it  is  not  Where  the 
good ;  and  where  addition  is  not  good,  and  the  tarty  appears  and  f/J*2f,*"J 
fleadsj  or  is  outlawed,  yet  the  original  is  not  good,  and  this  and  the  cartas  utia- 
outlawry  Ihall  be  reverfed;  per  Markham  and  other  juftices.     Br.  r'"««'>  and 
Additions,  pi.  50.  cites  5  E.  4.  3.  2.  *ZZsn.., 

aad  this  is  pleaded,  a  fcirt  facias  (hall  be  awarded  againft  the  plaintiff /o  mmntmin  tbt  ad£tioH  in  the 
writ,  and  if  it  be  found  with  the  defendant  he  (hall  be  difcharged ;  for  the  outlawry  remains  in 
force  againft  him  who  is  fo  named  in  the  original.    Jenk.  128.  pi.  59.  cites  21 H.  7. 19* 

3.  In  trefpafs  againft  J.  Mylles,  the  defendant  Jaid  that  one  y. 
MflUs  wasfeifedy  and  inftoffed  N.  which  Jv,  infeojedj.  Mylles^  and 
aRer  the  (aid  J.  Mylles  diedj  by  which  the  land  defcenaed  to  the  faid 
J,  Myites  the  defendant^  who  entered  and  gave  colour.  Wood  (aid 
the  plea  is  not  good ;  for  there  are  diverje  J.  Mylles* s^  and  he  does 
not  give  addition  to  any  of  themi  but  per  Vavifor,  the  plea  is  good 
without  queftion;  by  which  Wood  pafled  over.  Br.  Barre,  pi.  75, 
4Htes  o  H.  7.  22. 

4.  In  a  prefentnunt  before  a  (oroner^  that  J.  S.  had  certain  goods 
of  a  feio  de  (e,  and  upon  procefs  iiTued  againft  him  he  was  out* 
lowed  I  tut  in  the  oudawr/  there  was  no  addition  given  to  y.  Sm 
But  the  whole  court  agreed,  diat  as  to  this  purpofe  the  prefent^ 
ment  ihould  be  accounUd  in  law  as  an  rndiifmenti  and  afterwards 

I  3  Ch« 


103  dimittonil. 

die  oudawfjr  was  raverfed.    2  Le.  200.  pL  201.  Mich.  26  EMzp 

B.  R.  French*s  cafe. 
Cro.E.i9S.      5.  Where  the  hufband  and  wife  are  indi£ted,  and  the  hufiand  is. 
Sl's^  cf '  ^'  indtifid  offuch  a  place^  but  the  wife  has  no  gddstton^  yet  Ac  fame. 
Gawd  V  J.     is  good  enough.    2  Le.  183.  in  pi.  224.  fays  it  was  fo  held  Miclu 
bf W  that      32  Eliz.  B.  R. 

it  was  not 

good  I  but  Cleacb  and  Fecmer  c  contix        a  Inft.  669*  S.  P. 

6.  It  is  not  the  courfe  to  have  additions  either  in  informations 
or  in  return  of  refcous.  Cro.  J.  531.  pi.  11.  17  Jac.  B.R.  Gar- 
rard  v.  the  King. 

7.  An  indioment  of  forcible  entry  wanted  the  *  addition  of  die 
tounty  where  the  party  dwells  that  made  ity  and  alfo  of  the  county. 
where  the  vill  lies  in  which  the  force  was  committed ;  and  upon 
tiiefe  exceptions  it  was  quaihed.  Sty.  26.  Trin.  23  Car.  B.  R. 
Anon. 

tfX,  109*  8.  Indioment  quajbed  for  want  of  an  addition ;  for  die  court 

f'u.'iai.    ^^  "^  procefs  ought  to  go  thereupon,  becaufe  the  party  cannot  be 
pi.243.  *    oudawed.    Vent.  338.  Pafch.  31  Car.  2.  B.R.  Anon. 

Trin.  3  a 

£Uz.  B.  R.  Keene's  cafe  S.  P. 

9.  Whether  an  excommunicato  capiendo  againft  one  be  void  with- 
out a  fufHcient  addition  ?     Show.  i6.  Pafch.  i  W.  &  M.  the  King 
V.  Johnfon. 
r  104  1       ^^'  I^^^^^  lately  adjudged  Pafch.  3  Geo.  i.  in  an  appeal  of  death 
*•  ^   between  ♦  Reeve  and  Trundel,  that  the  want  of  an  addidoi^ 

RcpTa  c%  *  ^^  *^  appellee  was  a  good  plea  in  abatement  j  and  the  writ  of 
pL  14a.  '     appeal  was  abated  by  fuch  plea.     2  Hawk.  PL  C.  190.  cap.  23* 

Pafch.  3       t  123. 

Geo.i.S.C. 

and  the  court  quaflied  all  proceedings  upon  the  writ  of  appeal.'  The  indiAment  was  bf  the 

addition  of  Labourer,  the  jury  found  him  guilty  of  the  murder^  but  found  that  he  was  not  1^ 

bourer.    MS.  Rep.  S.  C. 


(N)     Proceedings  and  Pleadings. 

The].Dig.  1.  \X7 HERE  7-  JVI  was  fued  in  account  of  his  own  receipt 
12/1^.  f.'i.  ^^  ^hy  name  rf  J.  N.  of  G.  Company  of  M.  it  is  no  plea 
cfics's.c.  *  that  he  is  not  of  the  company  of  M.    Br.  Noime>  pi.  17.  cites  38 

and  fays  the  £,  3.  3^ 

plea  wai, 

that  he  never  was  of  the  company,  and  ill. 

2.  So  of  a  parfon.    Ibid. 

3.  Contra  where  they  arefued^  by  reafon  of  this  name.    Ibid. 

4.  One  John  Bajlon  Clerk^  is  outlawed,  who  comes  in  by  capiat 
utlagatum ;  it  is  no  plea  for  him  to  fay  that  he  is  not  clerks  Per 
cur.  Thel.  Dig.  57.  lib.  6.  cap.  17,  f.  4*  cites  Hill,  5  R.  2.  Ut- 
larie  43. 

5.  In  writ  of  entry  it  was  held  that  writ  brought  by  name  of 
Jobn^  Chaplain  of  the  chantery  of  our  Lady  ef  u  &c.  ihall  be 

good. 


nod,  ivfthout  (hewing  in  what  church  the  chanteiy  was.    Thel. 
T^ig.  37.  lib.  3*  cap.  5.  f.  7.  cites  Pafcb.  X2  H.  4.  19. 

&  A  man  was  9uilatvea  hy  name  of  J.  P.  Dyer^  and  canu  by 
capias  utlagatunty  and  faid  that  he  was  a  brewer  an  J  not  a  dyer^ 
and  writ  iflued  to  inquire  it,  and  by  fome  he  fhall  be  drove  to  his 
charter  of  pardon,  ^becaufe  he  is  the  fame  per/on.  Br.  Utlagary^ 
pi.  15.  cites  5  H.  5.  7.  8. 

7.  It  was  held  that  in  writ  brought  again/I  one  by  name  of  y. 
Page  ofP^kj  it  was  a  good  plea  at  the  common  Izv/ to  Jay  thaf  he 
never  was  of  Pole,  Thel,  Dig.  57.  lib.  6.  cap.  17.  f.  56.  cites 
Mich.  II  H.  6. 13.  and  19  H.  6.  58.  But  fays  that  in  this  cafe  it 
was  held  Trin.  21  H.  6.  59.  that  the  pleadmg  is  to  fay  that  his 
name  is  John  Page  ofDale^  and  not  John  Page  of  Pok.  Where 
it  was  iaid  alfo,  that  at  the  common  law  in  writ  againJI  one  by 
name  rf*f*  D.  Smithy  it  is  a  good  plea  to  fay  that  he  is  Carpenter 
etmd  mt  Smith, 

8.  Iffke  may  be  taken  upon  Eftate^  Degree^  and  Myjlery.  Thel. 
pig.  57.  lib^  6.  cap.  15,  t  16.  cites  Mich,  11  H.  6.  13.  and  fe«- 
veral  other  books. 

9*  Debt  againft  J.  Nf  Hu/band-manj  it  is  a  good  plea  that  he  t  Inft.  669, 
//  Gentleman  and  not  Hufiand-man^  but  it  feems  there,  that  if  a  ^^9-  s.  P. 
gentleman  be  alfo  a  hufband-man  or  crafifnian^  he  may  be  namea  by  todieopL 
the  one  addition  or  the  other^  and  the  itatute  i$  there  well  ferved,  nion  of 
which  feys  that  he  (hall  be  named  of  the  degree,  ftate,  or  myftcry  ^^""i^* 
of  which  he  is,  therefore  he  may  be  named  the  one  or  the  other,  pj^.  pi  V5, 
wd  well  i  btft  per  Strange,  he  mall  be  named  by  the  moft  high  libfe.  cap.' 
name^  which  is  Gent,  but  Brooke  makes  a  quaere  thereof;  for  it  i5-^5'C*tes 
ieems  the  one  or  the  other  will  ferve  the  ftatute,    Br.  Additions,  j^    '  b^ 

pL  44.   cites  14  H.  6.  15.  Br.  AddU 

tions,  pi. 
JO.  citef  5  £.  4.  32.  contra  that  be  ihall  be  oamed  GenUeinaa,  and  not  HuilyaQ^-mao,    Per  tl)« 
folSLices, 

10.  In  detinue  of  charters  ags^inft  John  Sdby,  Fiflimonger,  he 
faid  that  he  was  Gentleman  and  not  Fiflj?nonger -,  and  held  a  good 
plea.  Per  Pafton.  Thel,  Dig.  57.  lib,  6.  cap,  17.  f.  7.  cites  Hill, 
19  H.  6. 51, 

11.  In  writ  brought  againft  one  by  addition  of  Hu/bandman^  he  f  IOC  1 
Cud  that  he  was  fervant  to  majler  Fortefcue  in  the  office  of  cleri^ 

abfque  hoe  that  he  was  of  the  myftery  of  hufbandry.  Thiel.  Dig. 
57.  lib.  6.  cap.  15.  f.  7,  cites  Pafch.  20  H»  6.  33.  where  i;  was 
(aid  that  fucb  clerk  Jhould  be  named  Gentleman,     Quaere. 

12.  Prifot  faid,  diat  he  never  faw  a  writ  abated  for  want  of  d^efe 
wonls,  Younger,  or  Son,  but  by  funnife  of  the  plaintiffs  or  of  ano- 
llier  of  the  fame  name  [mi]  for  his  indemnity  addition  has  been  put^ 
and  not  otherwife,  but  no  writ  (hall  abate  for  this  defiiult.  Br« 
A<Iditions,  pi.  47.  cites  39  H.  6.  46^ 

13.  A.  B.  of  C.  is  impleaded  by  name  of  A«  B.  of  C.  in  the  •  It  feen^ 
county  of  S.  Brewer^  and  is  outlawed  and  taken  by  capias  utla-  ^^**  !j^^*^^ 
gatum,  and  iaid  that  the  day  of  the  writ  purchafed  he  was  teoman^  Iforefafdr 
and  net  Brtwer^  and  exception  was  taken,  becaufe  he  pleaded  it  ihouid  he 
tiwsj'viz,  an4  tbi  aforefaid  A.  B.  &c.  where,  per  I^ittlctoiiy  by  omitted  in 

I  4  this 


iQ5  9DOition0. 

this  place,  ^hls  word  aforefaid  he  affirms  all  the  name^  aiid  therefore  cannot 
db>aiol\\  ^^y  ^^^^  ^^  *^  yeoman,  and  therefore  he  ought  to  have  pleaded  thus, 
ln\he  year  viz.  and  *  the  aforefaid  A  B,  who  is  taken^  &c.  fays  uC  fupra,  &c« 
^1^  and  not  [have  faid]  the  aforeiaidj   but  the  plea  good,  notwitfa<» 

{landing  this  word  aforeiaid ;  for  by  it  he  affirms  part  of  the  name^ 
\  and  not  all,     Qiuere  of  proper  n^ime  if  he  pleads  mifnofiner  of  it 

•f  1 E.  4.  a.  bv  this  form,  viz,  aforeiaid  A.  B.     Br.  Milhofiner,  pU  52^  cites  f  z 

Br.  Exi-  i^  feill,  the  defendant  faid^  that  the  plaintiff  by  name  of  J.  Sm 

cites  s*c^^  9f  ^'  ^^^^'  ^"^  mainpernor  for  W,  N.  and  after  was  outlawed  for 

&S.P.ac-  ^he  not  coming  of  the  faid  Jr.  Ni  upon  capias  pro  fine  \  ji^gment 

cordingiy,  jf  he  (hall  be  anfwered  \  the  plaintiff  faid^  that  the  mainpernor  was 

^^llt^  7'  *•  f^'  Gentleman,  but  this  plaintiff  at  the  time  of  the  main- 

inainper-  prife,  and  ahvays  after,  was  Teoman,  and  not  Gentleman,  and  no  plea; 

noi  (hip  up-  per  cur.     For  he  fhall  fay  abfque  ho^  that  he  is  the  fame  perfon^ 

^Z^ltot  ^^'  Traverfe  per,  &c.  pi.  236.  cites  10  E.  ^16. 

ability,  pL  5Q.  cites  S.C.  &  S.  P.  accordingly ;  for  Gentleman  may  be  outlawed  by  the  name  tA 

Yeoman.— But  Br.  Nonabiliiy^  pi.  50.  cites  7  £.  4.  i.  that  in  replevin  aftsr  fjfue,  the  defatdamt 

f  leaded  outUtwry  in  the  plaintiff  of ter  the  Ixji  continuanet  by  name  of  J,  S.  of  D,  yeomar^  and  the  other 

faid  that  be  turn  GentUmitn,  and  not  Tcormmf  and  the  iffue  received ;  for  now  it  fcems  that  he  is  noC 

^0  iJame  peiibn.    Br.  Nonabilityy  pL  50.  cites  7  £.  4.  x. 

«■  • 

15.  In  refcous,  the  attorney  faid  that  his'ma/ler  was  a  Sheriff 
which  is  a  name  of  dignity,  not  named  iherifts  judgment  of  me 
writ,  and  a  good  plea  \  for  it  is  not  contrary  to  his  warrant  of  at^ 
torney.     Br.  Brief,  pi.  321.  cites  6  H.  7.  14. 
Bendl.  T53.       16.  In  debt  againjl  B.  in  the  county  of  S.  the  defendant  was  out- 
pi.^i^.S.C.  la^ej^  jj^j  jjo  addition  was  put  to  B.  in  the  writ,  but  upon  pleading 
this  matter  the  outlawry  was  reverfed  upon  the  ftatute  of  I  H.  5^ 
And.  36.  pi.  92.  Mich.  8  &  9  Eliz.  Collins  v.  Blagrove. 
YcW.  120.        I  J,  judgment  was  reverfed  for  error  in  changing  the  defen- 
?*R  ^tilr    ^^^^'^  addition  to  Efq;  whereas  throughout  all  Ae  mefiie  proce& 
s.c.and     it  was  Alderman.    Brownl.  99.  Hill,  i  Jac.  C.  B,  Markhani  v, 
3rowni.      MoUineux. 

feems  only 

a  tranilacioa  of  Y^lv. 

s.  c.  cited        ig.  It  was  affigned  for  error  to  reverfe  an  outlawry,  that  he  was 
Arg.sMod.  indited  by  the  name  of  J.  S.  of  tie  parijh  ofAldgate,  but  does  not 
fhew  in  what  county  Aldgate  is\  and  for  this  reafon  it  was  reverfed, 
though  Middlefex  was  in  the  margin ;  for  an  indi£bnent  (hall  not 
be  taken  by  intendment,  and  the  county  in  the  margin  (hall  be  re- 
ferred to  the  place  where  the  offence  was  committed,  and  not  to 
the  habitation  of  the  party,.    Cro.  J.  167.  pi.  7.  Trin.  5  Jac.  B.  R, 
Leech's  cafe. 
%  Kcb.  824.       19.  In  debt  againft  Sir  W.  H.  by  the  ftile  of  Knight  and  Baro-t 
S  udgwi^'  net,  he  pleaded  in  abatement  that  he  was  never  knighted.     It  was 
^  moved  to  amend  \  for  that  he  had  put  in  bail  by  the  name  of  Knight 

F  106  ]  ^^^  Baronet,  and  fo  could  not  allege  this  matter,  which- the  court 
•  agreed  if  it  were  fo ;  but  it  was  found  entered  for  W.  H,  Baronet 
J"**  *•  *'••   pnl^  i  fo  they  (aid  they  could  not  permit  any  amendment.     But  the 
.*?.   *V       plaintiff  mult  of  neceffity  arreft  him  over  again*    Vent,  154.  Midv 
2  3  Car.  2.  B-  &•  Si|r  W  Uliaiu  Hick's  cafe 

20.  C^% 


la  Cafe  h  KO  for  goods  fold,  againft  Francis  Gell,  Efq;  who  Aaion  wst 
pltaded  that  h  was  not  F.  GcU,  jB^,  but  Merchant^  whereon  the  ^^^^^J7 
jdaindff  demurred,  and  judgment  to  anfwer  over,  becaufe  the  fta-  r.F^Efyl 
tute  of  additions  exten<b  only  to  procefs  where  outlawry  lies,  and  hepkald 
no  outlawry  lies  on  a  bill.    I2  Mod.  211.  Mich.  10  W.  3.  Martin  t^aj^  «« 

V.  GdIL  and  not 

Sfftert,.  The  plaintiff  np/Ud  that  the  defendant  tmiitus  fsf  reptdatuj  fuit,  as  welt  m  Efyuirt  as  a 
Gt^hwmmi  and  feu  forth  that  he  was  Efquire,  tam  ratiooe  dignitatis  (u«  &  parentelae,  led  pnefer* 
tim  disniffinue  occupationtSy  Ice  Upon  demurrer  it  was  aiiguedy  that  the  plaintiff  ihoald  hav« 
rtpUei  p^firveh  that  the  defendant  was  an  Efquire,  and  not  a  Gentleman^  and  that  Che  alleging  It 
with  a  habitus  tt  reputatus  fait  was  not  good,  becaufe  the  addition  ought  to  be  the  true  one,  and 
tiot  inainuined  with  a  habitus  le  repuUtus,  &c.  only ;  and  Powell  J.  feemed  to  be  of  that  opinion  t 
bat  the  fmi  kaug  by  *  billf  a  refpondeas  oufler  waa  awarded,  a  Ld.  Raym.  Rep.  849.  Mich,  i 
Annx,  Bennet  t.  Powel. 
•  See(B)pLi3.S.C 

21.  Wrong  addition,  or  omiffion  of  Knight,  is  void  in  tlead^ 
ings  and  grants^  though  not  in  a  eonveyancin  5  Mod.  302.  Mich. 
8  W.  3.  per  cur.  in  cafe  of  the  King  v.  the  Bifliop  of  Chefter  and 
Pierce. 

22.  An  indi^mint  of  treafon  is  not  to  be  qiufhed  by  the  ftatute 
for  want  of  addition,  unleis  the  perfon  indi£ted  takes  advantage  of 
it.  Per  Holt  Ch.  J.  12  Mod.  198.  Trin.  10  W.  3.  the  King  v. 
Sir  Henry  Bond.  • 

23.  In  debt  upon  a  bond,  the  plaintiff  declares  by  the  name  of  6Mod.8o» 
Edward  NafhGenerofi.    The  defendant  pleads  in  abatement,  that  ^^'^'^o 
die  plaintiflF  is  no  gentleman^   to  which  the  plaintiff  demurndy  Batter%v. 
which  was  ill;  for  it  amounts  to  a  confeffion  that  he. is  no  gen-.  Marih,s.c. 
tleman,  and  then  not  the  (ame  perfon  named  in  the  count ,  but  he  ^^  f' . 
Jbould  have  repUedy  that  he  is  a  gentleman.     Judgment  was  given  JJaintlff  in 
ifaat  ti^e  writ  inould  abate.    2  Ld.  Raym.  986.  Trin.  2  Ann.  Nafli  his  bill  de- 
V.  Batterfcy.  '^f^f  ??<» 

'  called  hitn* 

felf  Gentleman,  and  held  accorUioglyi  but  it  being  after  general  imparlance^  they  put  him  to 
^afwcr  over. 

25.  In  aAion  againft  jf.  B*  late  of  H.  (^c»  Teoman^  ^e  defen-  S.C.  cited 
dant  pleaded  in  abatement,  that  he  was  a  Horner.    It  was  infifted  ^f  MtJb  "* 
that  this  was  good ;  for  if  the  defendant  be  not  a  gentleman  he  Ruirei  as 
muft  be  a  yeoman,  and  that  a  homer  may  be  a  yeoman,  vis.  an  Pafcb.  8 
ordinary  or  common  perfon,  and  fo  the  plaintiff  may  name  him  ^J^»*  ** 
cither  by  his  degree  or  trade ;  the  plea  was  adjudged  ill,  and  the  Rep.  154^ 

defendant  rided  to  anfwer  over.     8  Mod.  52.  Trin.  7  Geo.  Ma And 

foi  V.  BufhelU  ''^^\  Jfy* 

theS.P.wat 
adjudged  Trin.  9  Geo.  i.  B.  R.  Horfpoole  v.  Harrifon. 

26.  The  defendant  was  fued  by  original,  by  the  name  of  Gen- 
tleman^  and  pleaded  that  be  was  and  is  a  Merchant^  &r.  and  tra^ 
verfed  bis  being  or  having  been  a  gentleman ;  but  was  ordered  to 
aidwer  over,  becaufe  by  the  ftatute  H.  5.  plaintiff  may  fue  the 
defendant  cither  accordm^  to  his  addition  of  degree,  or  myftery, 
and  this  writ  being  brought  by  the  addition  of  his  degree^  he  ought 
to  have  Jhewn  what  degree  he  was  ofy  to  jhew  the  plaintiff  might 
have  a  better  writ.  2  Ld.  Raym.  Kep.  IS4I*  Mich.  2  Geo.  2^ 
£«  R.  Sn^th  V.  Maibn. 

+  27.  In 


10/  SBniitioturt 

ftf  •  In  qua.  imp.  agtf nft  J.  H.  and  J.  B.  the  defendant  pl^^kU 

in  abatement  that  diere  are  iptrfans  in  the  fame  c$unty  iumud  %  B^ 

feu*  clertj  and  J.  B.  jun.  cierk^  and  that  there  is  ue  eli/Hn^i^ 

made  j  but  the  court  held  die  {rfea  repugnant.    Comyns's  Re{H 

^6o»  ^6i.  PaTch.  3  Geo«  i,  C,  B,  Huifey  v,  Hufiey, 

(O)     Abated  by  the  Surplufage  of  Addition* 

Jr. Nuga«    I.  T\ E BT  by  J.  N.  aimnijlrat9r  rf  the  goods  and  chattels  of 

2!Sf£oV'     '  ^'  ^'  .^"^  counted  that  the  adminijlration  was  committed  tet 

^^  -  him  by  the  ordinary^  and  counted  rfa  duty  due  to  bimfdf  by  which 
the  defendant  faid  that  W,  P.  made  executory  who  proved  the  tefta^ 
went  after  the  adminifiration  committedj  and  fo  the  name  of  amii-* 
niftrator  determined  Judgment  of  the  writ.  And  die  beft  opinion 
waft  that  it  is  only  Jurplufagey  whidi  is  no  matter  of  die  part  oF 
fhe  plaintiff;  for  it  is  only  addition,  As  if  J.  N.  of  D.  brings  ac-? 
tion  and  names  himfelf  Carpenter,  v/^ere  he  is  hot  carpenter;  con- 
tra of  addition  of  the  part  of /the  defendant.  Br.  Dette^  pK  78, 
cites  o  H.  5* 

%.  Praecipe  J.  N.  Knight^  and  Lady  A^  ice.    Rolf  demandcfl 

,  judgment  of  the  writ ;  for  A.  need  not  be  named  Lady.    But  pep 

'Babbington,  it  is  not  material  if  it  be  in  the  writ  or  out,  for  it  is 

only  furplufage^  wherefore  anfwer,  Nota,    Br.  Brief,  pi,  168.  cites 

%  H,  6.  9, 10. 

3.  In  writ  againft  fuch  a  oncy  Kntghty  Domino  de  A.  tec.  The 
writ  is  good  enough;  for  Domino  is  only  furplufagc.  TheJ, 
Pig.  96.  lib,  10.  cap.  7.  f.  15.  cites  Mich.  8  H.  6.  lo.  Or  Do- 
miiue.     Ibid. 

4.  Nptwithftanding  that  a  man  gives  addition  of  place  and  myf-i 
fery  to  the  tenant  in  plea  of  landy  the  writ  fhall  not  abate ;  fi>r  it 
is  only  furplufagCy  ana  fo  it  is  of  alias  di£ius.  Thel.  Dig.  97.  lib, 
JO*  cap.  7.  {.  16.  cites  Mich,  35  H.  6, 12.  Brief  121.  and  30  H, 
6.  5.  Brief  in. 

5.  And  fo  is  that  which  com^s  after  the  nuper  in  the  name  of  the 
defendant^  if  it  be  not  a  thing  materiah  Thel.  Dig.  97.  lio,  I0« 
cap.  7.  f.  16.  cites  Hill.  38  H.  6,  28. 

6.  Writ  of  annuity  was  maintained  upon  tide  of  prefcripdon 
againft  an  abbot  by  name  of  Jo^  Abbot  ofC^  alias  di^us  Lord  Abbot 
of  C,  notwithftanding  that  Lord  may  be  omitted  in  the  writ.  Thel, 
Dig.  51.  lib.  6,  cap,  3.  £  iz.  cites  Mich.  35  H.  6. 12, 


(P)     Want  of  Addition,,  cured  by  what^ 

t.CT^RESPASS  againft  J.  S.who  faid  diat  in  die  fame  vill  ta 

-^    J.  S.  elder  and  J.  S.  younger,  and  this  defendant  is  J,  S. 

younger,  not  fo  named,  and  demanded  judgment  of  the  writ,  and 

Decaufe  the  defendant  appeared  and  bad  given  diverfty  of  nameSy  h 

was 


pr^t  tiilf  red  in  the  rol},  and  the  writ  awarded  good.  Br.  Additions^ 
pt  i6.  cites  44  £.  3.  34. 

2.  In  tnjpajfs  againft  2  who  faid  that  in  the  fame  county  there 
were  other  2  of  the  (ame  name  and  furname,  who  are  elder,  and 
^e  defendants  younger,  yet  the  writ  did  not  abate,  and  the  plainr 
tiff  was  received  to  put  a  diversity  of  names  by  addition  of  Tounger^ 
ftftired  into  the  roU.  Thel.  Dig.  55.  lib.  o.  cap.  13.  f.  8.  cites 
Pill.  44E.  3.34. 

3.  It  was  held  in  tnfpafs^  that  if  one  of  the  fame  name  and  fur-  f  108  1 
name  with  the  defendant,  conus  in  at  tbi  txigenty  and  the  plaintiff  *^ 
fays  that  he  is  not  die  fame  perfon  whom  he  (ues,  that  the  plaintiiF 

may  put  addition  and  haye  exigent  de  novo.  Thel.  Dig.  55.  lib.  6« 
5:ap.  13.  f  7.  cites  Hill.  14  H.  4.  27.  But  fays,  Quaere  what  (hall 
be  done  after  outlawry  in  this  cafe,  and  cites  21  £•  3. 41.  5  £•  4* 
25.    12  H.  6.  8.  and  39  £.  3.  6. 

4.  In  debt,  at  the  capias  the  defendant  named  y,  S.  ofB.  ap-^  The  deletw 
foared  and  demanded  judgment  of  the  writ,  for  he  Jaid  that  there  danc  in  aa 
is  B.  upon  A£  and.  B.  upon  P.  abfque  hoc  that  there  ts  any  B,  with-  ^^J^ 
out  a/Uition.     Port,  faid  to  this  he  (hall  not  be  received,  for  he  purchafedsi 
has  purchafed  fuperfedeas  by  the  fame  nanu\  and  becauie  this  alle-  Jitp^Udua 
gation  ftands  with  and  was  not  contra,  therefore  no  eftoppel  j  the  ^2mt^ 
pune  law  of  attorney  who  has  warrant,  he  (hall  not  plead  that  No  wlcJit^ 
fucb  vill  as  B.  nor  here,  for  this  is  contra,  &c.     Contra  of  that  i^y  in  the  ^. 
|i^ich  may  ftsuid  withj  &c.    Br.  Additions,  pi.  30.  cites  19  H.  6.  {^^J.^^ 

3S»  36-  pleaded 

that  fhe  was  named  by  a  wroo{^  addition^  for  that  Ihe  was  named  Spinfter,  whereas  fhe  was  Gen« 
tlewomao.  The  plaintiff  replied  and  demanded  judgment  if  (he  (hould  be  admitted  to  fach  ple9 
cootrary  Co  the  fuperfedeaS|  Uc.  The  defendant  demurred,  but  at  length  waived  the  demurrer 
propter  opinionem  curiae,  and  pleaded  !*^op  Guilty,  5cc.  D.  88.  a.  b.  pL  X079  xo8.  Trin.  7  £•  6. 
4iiii)gtoa  v.  OldcaiUe. 

5.  If  a  man  appears  and  pleads  and  is  condemned,  he  cannot  Ifthede. 
t^n  it  for  error  afterwards,  as  it  feems;  for  as  to  matter  of  faft  ^*°f*"L^ 
he  ought  to  plead  it  if  he  appears;  but  contra  where  he  is  out-  Slfion^asthtt 
lawed  or  lofes  by  default.    Br.  Error,  pi.  96.  cites  7  H.  6.  39.  and  ftatute  re- 
&ys  note  the  diverfity  ut  vidctur ;  but  as  to  this  point  35  H,  6.  q«>res,  yet 
and  5  E.  4.  varies.  .^  J^^j, 

mtd  ^kadsf  without  taking  advantage  thereof  by  exception,  he  has  loft  the  benefit  of  this  ftatute* 

a  Inft  670. 

If  aa  tf^felktf  who  is  named  with  an  infuffitient  additioni  or  without  any,  affears  and  f  leads  to 
d«  appeal^  be  caooot  afterwards  take  advantage  of  the  defeat  of  the  addition,  becaufe  by  his  ap- 
pearance and  plea  he  admits  himfelf  to  be  the  perfon  intended.  And  feme  have  holden  tlut  tlw 
paity  by  his  bare  appearance  fnlves  the  want  of  an  addition*  or  a  bad  one ;  but  this  feems  contrary 
to  almoft  aU  the  authorities  cited  in  relation  to  this  matter,  which  feem  to  admit  that  the  party 
before  other  matter  pleaded  may  take  advantage  either  of.  the  want  of  an  addition  or  of  a  bad  one. 
%  Hawk.  PL  C.  190.  cap.  13.  f.  123. 

6.  When  a  party  indi£bd  appears  and  does  not  take  exceptions,  ^  Roll  Rep. 
hatpUads  to  ijfue^  and  it  is  foimd  againft  him,  he  admits  it,  and  has  2nJ's^*p?by 
jafled  by  the  advantage,  and  cannot  now  t^ke  exceptions  for  want  Dotieridge 
rf  addition;  per  cur.    Cro.  J.  610.  pi.  5.  Hill.  18  Jac.  B.  R.  in  J-  for  by 
Johnfon's  cafe.  jn^  ^^J*"*^' 

yieadiog,  it  appears  that  he  is  the  fame  party-— Sid.  247.  Pafch.  17  Car.  2.  B.  R.  in  pi.  11  fays 
It  was  ailirmed  hy  Keeling  J.  that  the  law  is  and  has  been  adjudged  to  be,  that  ill  addition  or  no 
aAfition  is  cured  by  the  appearance  of  the  party. [Bur,  as  1  have  been  informed,  this  was  de- 
nied HilL  s  1  Geo.  a.  io  B.  R.  in  the  cafe  uf  the  King  v.  Haddock.} 

;•  Want 


zoS 


0ti)outnmenr. 


7*  Want  of  addition  is  cured  by  the  appearance  of  the  parties^ 
and  To  is  a  bad  om  in  the  cafe  of  an  indiilmmt  for  keeting  an.  tag" 
lawful  game  of  nine-pins,  and  fo  being  of  a  fmall  offence  it  was 
quaihed;  but  had  the  offence  been  r/Vf,  ojfreffiony  bfc,  this  is  no 
caufe  to  quafli  it.  i  Keb.  885.  pi.  46.  Paioi.  17  Car.  2.  B.  R. 
the  King  v.  Warren. 

8.  1  oe  defendant  being  ferved  with  proctfs  by  the  name  of  Du* 
bois,  the  plaintiff' entered  an  appearance  for  him,  and  obtained  judg'^ 
ment  by  default.  It  was  moved  to  fet  afide  the  judgment  upon  an 
affidavit  that  his  name  was  Davois,  but  the  court  refufed  it,  and 
faid  that  fuch  icind  of  motions  would  deftroy  all  pleas  in  abate- 
ment, fince  the  late  a£f  enabling  the  plaintiff  to  appear  for  the  de^ 
fendanty  and  that  his  appearance  by  the  name  of  Dubois  is  the  (ame 
[  100  ]  si&  if  it  was  entered  by  the  defendant  himfelf.  3  New  Abr.  634* 
cites  Pafch.  7  Geo.  2.  d.  R«  Halcock  v.  Dubois* 

For  more  of  Additions  in  general,  See^jabatCtlKItt)  iEtelMB^ 

ment,  grants,  ^tAtofmer,  j^orme0>  Widiac^  and 

other  proper  Titles. 


;^)Ottrmnent. 


Fol.  130. 

Cro.  J.  445, 
446.  pi.  24* 
AnoTi.  S.  C* 
hot  no  rc- 
folution  ^% 
CO  tiie  dif- 
continu- 
ance. 

*  The  re- 
ports of 
tbofe  years 
are  not 
printed. 

Cro.  J.  130. 
231.  pi.  9. 
S.C.  Mich. 
7  Jac.  B.  R. 
this  was 
tPdedby 
compofi- 
tion.    But 
at  the  end 
of  the  cafe  it 
W..5  refolved 


(A)     Adjournment  of  the  I'erm. 

[  I.  TF  the  term  of  St.  Michael  be  adjourned  in  c^abis  AUcb^ 
^  till  menfe  Mich,  (as  it  was  in  3  Jac.)  there  can  be  no com^ 
tinuance  from  o^fabis  Aiich.  to  oSfahis  Hill,  without  a  continuance 
to  imnfe  mtch.  but  this  will  be  a  difcontinuanccy  for  in  as  much  as 
the  term  was  adjourned  in  o&zh.  Mich,  to  menfe,  no  conti- 
nuance can  be  to  o£Ubis,  for  all  appearances  and  continuances 
were  adjourned  to  menfe  Mich,  and  then  in  as  much  as  no 
continuance  was  to  menfe  this  is  difcontinued.  Mich.  15  Jac 
B.  R.  between  Ofborn  and  Huntly,  per  curiam,  a  Judgment  re- 
vcrfed  for  this  caufe.  My  Reports,  ^10  Jac.  11  Jac.  the  (ame 
cafe.] 

[  2.  Upon  fuch  an  adjournment  in  o£labis,  &c.  an  infant  that 
comes  to  be  injpeffed  upon  a  writ  of  error  upon  a  fine,  who  will  be  of 
age  before  the  time^  to  which  it  is  adjourned,  cannot  be  infpe&ed,  be- 
caufe  all  appearances  alfo  are  adjourned.  Sir  Robert  Poyne's  cafe,^ 
this  was  a  great  queftion,  but  he  was  infpe£ted  by  confent,  and 
errors  releafed.] 

is  faidf  viz.  Kote,  afterwards  Fleming  faid,  t1uit  upon  conference  with  the  jofiices  it 
that  this  infpe^oa  wa&  goodj  QotwitliXt  inding  tlie  adju^rameuc.«;;-«7a  Brewnl.  278^ 

*7». 
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^79.  5«C.  but  no  pefolution.— Jcnk,  J17.  pi.  8.  fays  he  may  beinfpefted  at  this  dty  on  which 
the  suljournnieac  is  made ;  by  all  the  juftices  of  Englaad ;  for  if  after  the  day  of  adjournment^  and 
before  Che  day  to  which  it  is  made,  he  attains  his  full  age»  the  infpedlion  will  fail ;  and  quod  ne- 
ceflariiun  eft,  lidtum  eft. 

[  3.  If  the  writ  of  adjournment  of  the  term  be  ah  oSiabis  Mich,  Br.  Expoft 
t9  mtnfe  A£cb*  the  adjournment  ought  not  to  be  made  till  the  niorrow  ^^*'"»  P^-  47» 
»fi^  tb,  Afb  daj,    21  Ed.  4.  37-]  Sin*^. 

ly«— Ibid.  pi.  19.  cites  S.C.  accordingly.-^— Br.  Adjournment,  pL  28.  cites  S.C» 

[  4*  If  die  adjournment  be  de  o^abis  Mich,  to  menfe  Mich,  there  And  if  they 

9Hght  to  be  aptearanees  at  oifabis^  for  this  is  not  adjourned,  but  this  ^'^.^^'.^El 

is  taken  excluflve*    Mich.  15  Jac.  B.  R.  between  Ofburn  and  day  they 

Huntley,  agreed  per  curiam,  and  Houghton  faid  he  once  knew  it  wiiibecoa* 

€0.     aiE.4.37.]  tult 

joamment,  pU  a8.  cites  S.  C« 

[  5.  But  otherwife  it  is  where  the  adjour/iment  is  in  oSiabis  to  f  1 1  q  1 
menfe.     21  Ed.  4.  37.  D.  225.  [Mich.]  5.  6.  Eliz.  f.  35.  for  there  *■  ^ 

die  eilbigns  cannot  be  kept  at  oftabis  j  for  the  return  ofo^abiscan^  Br.  Expofi- 
M$t  iegiitj  and  be  held^  and  be  adjourned  the  fame  day  alfo.]  tion,  pi.  47. 

cites  S.  C. 
accordingly.— >Ibid.  pi.  79.  cites  S.  C.  accordingly.    But  if  the  writ  of  adjoummenc  had  been  (im 
kf  ab  ofiabiSf  &c.J  then  it  might  be  done  the  hiH  day. 

[  6.  If  the  adjournment  be  of  all  writs j  pleas.  Sec*  from  one  com-  Br-  Ad- 

man  return  to  another  common  return,  as  de  oAabis  Mich,  ad  i°"'*"™^nt, 

15  Mich,  and  fuch  like,  this  will  not  adjourn  pleas  by  bill  in  |.c!&^"^ 

ianco  regis  I  for  upon  thefe  pleas  the  continuances  are  to  cer-  s.p.ac- 

tain  days,  and  not  to  common  returns,  and  therefore  upon  fuch  ^""dingly, 

idjoumment  all  the  pleas  upon  bills  are  difconttnued*    *  4  £d.  biU^hich' 

4.  40.J  wasatifloe 

in  B.  R. 
bad  day  to  MviuL^  the  %d  ofjuly^  and  not  a  common  day,  and  therefore  it  was  difcontinoed. 
*  See  infira  pi.  11.  S.  C. 

8.  When  adjournment  of  the  term  comes,  the  Chancery  is  not  Br.  Brief, 
mdjoumedi  for  this  court  is  always  open.    Br.  JurifdiSion,  pi.  74.  jftg/|"  n^* 
cites  4E.4.  21. 

o.  Note,  when  a  man  is  taken  by  capias  returnable  o£tab.  Trin.  Fit^h.  Det- 
and  is  bound  to  thejheriffin  40/.  to  appear  at  the  fame  day  to  fave  c?tcs  s.c.' 
him  barmlefsy  and  this  term  at  the  day,  and  all  the  returns  in  it,  are  the  juftices 
adjourned  to  15  Alich.  there  his  appearance  (hall  not  be  recorded  bid  him  t« 
odab.  Trin.  but  at  15  Mich,  and  this  (hall  fave  his  bond  and  dif-  ^l^\i'l\ 
charge  him ;  for  no  appearance,   efToign,  nor  default,   nor  other  Mich,  and 
things  fhall  be  entered  at  the  term  adjourned,  for  no  roll  is  made  ^hcn  he 
of  it,  but  only  of  die  writ  of  adjournment,  and  all  things  which  his  furc?^* 
Ibould  be  done  at  thefe  days  adjourned,  (hall  be  done  at  the  day  to  well 
which  the  term  is  adjourned,  and  this  ihall  ferve  for  all.    Br.  Con-  enough  t 
dittons,  pL  142.  cites  4  E-  4-  21.  %^^^' 

ment  the  day  of  oQab.  and  the  day  of  t  5  Mich,  are  as  one  and  the  fame  day. 
In  debC  npon  oblir<uioH  to  a  Iheriff  to  at^ear  at  tf'tfirmrjlirjuib  a  <L%y  to  arfwtr^  ^f,  the  defeiiJant 
fltadedf  thai  beforg  toe  day  of  the  teturn  of  tht  writ  the  term  umx  adjourned  to  Hntf^df  and  bt  af>ptated 
there.  It  was  held,  that  the  obligation  fbali  always  relate  to  the  day  and  pl^cc  comprised  m  the 
writ,  for  that  IhaU  not  have  regard  to  the  adjournment^  and  he  ought  to  appear  in  B.  R.  or  fhalV 
fixieit  bis  bond^  as  ^  9  £.  4.  is,  and  that  fo  are  diverfe  precedents ;  and  that  iliough  he  does  Rppeari 
|ftil  his  appearaace  be  not  entered  of  record  he  forfeits  tin  obligation^  and  he  ought  to  concJude 

pi  cue 


I  to  9lii'oUnttiilnt; 

f  rout  patet  it  recorJb)  and  of  thac  opinion  was  all  the  court.  Cro.  E.  466.  pf.  itf.  If  ill.  j$  hIi^ 
B.  R.  Corbet  y.  Cook.— Mo.  430.  pi.  601.  Corbet  v.  Doiynlng,  S.  C.  the  party  had  not  forfeited 
his  bond.  But  quaere  if  he  bad  appeared  at  Weftniinfter  and  not  at  St.  Albans }  and  Popham 
thought  the  word  ffyimi>ijler  in  the  condition  made  the  obligatioo^.void  by  the  Aatute  23  H«  6.  be« 
caufe  there  is  not  any  fuch  name  in  the  writ  fot  appearance. 
*  This  Ctttta  mifprinted  for  4  £.4.  a  i. 

tOk  Bv  the  writ  of  adjournment  nothing  can  be  done  at  that  iaf 
but  to  adjourn  the  term  to  the  day  appointed,  and  no  appearance  can 
be  made  on  any  thing  done  but  only  to  ttaA  the  writ  of  adjourn- 
ment, and  to  aajourn  all  appearan<ies,  and  all  matters  and  proceed- 
ings, and  jurors^  unto  the  day  appointed  by  the  writ  of  adjournments 
Are.  Cro.  J.  446.  in  pi.  24*  cites  4  £•  4*  ao  fc  41,  21  £*4.  37. 
and  Mich.  7  Jac.  Sir  R.  Potnts's  cafe^ 
^r.  Amend-       1 1.  Trinity  term  was  adjourned^  and  the  writ  of  adjournment  madA 
inent,  pi.      mention  only  of  aitionsyfuitSj  pleas j  fefr.  e£fabis  frinitatisy  15  Trim 
S?4.^4i!  *    craffino  Jobannisy  and  fo  of  common  day  only  that  they  fi>ould  be 
s.  c— —      adjourned  to  1^  Aiichaelisy  and  there  was  a  bill  between  two  parties 
Br.  Paiiia-    ^^o  were  at  iffue,  and  had  fpecial  day,  as  Die  Luna?^  &c;  and  this 
^  •  paiTed  for  the  plaintiiF,  and  he  demanded  judgment^  and  it  was  ai- 

1^  1 1 1  J  leged  in  arreft  of  judgment  that  this  was  a  difcontinuance,  &  verum 
.  eft,  per  cur»  and  it  cannot  be  amended^  and  therefore  it  was  Ihewh 
c^fcitw  ^'  ^o  ^^  parliament,  and  by  fpecial  a6l  of  parliament  the  writ  of  ad^ 
s.  c-~«-  journment  and  the  roll  thereof  was  amended^  and  extended  as  well  to 
Thefmaller  fpecial  days  as  to  common  days;  quod  nota,  Br.  Difcontinuance 
Brooke' dte  ^^  Proccls,  pi.  36.  cites  4  E.  4.  40k  • 

this  at  tit.  Difcontinuance  of  Procefs,  pi.  36.  as  4  £.  3.  40.  but  are  mifprinted  and  (hould  be  4  E> 
4. 40.— — >Fitzb.  Difcontinuance^  pL  27.  cites  S.  C.  accordingly. 

Br.  Ad.  12;  Three  proclamations  JhaU  be  made,  when  the  writ  of  adjourn^ 

joarnment,  tticnt  of  the  term  fliall  be  read.     Br.  Proclamation,  pi.  6*  cites  21 

pi.  «9.  cues  -p    .    ^^ 

S-Cthatj    ^*  4'  37* 

proclamations  were  made,  and  then  the  term  was  adjourned,  and  the  filacers  made  oat  writs  tO 

the  ihcrilf  to  retyrn  the  writs  at  Che  days  mentioned  in  the  adjournment. 

7.  Memorandum  that  the  feaft  of  the  Niativity  of  St*  John  Bap^ 
tijlj  1556,  fell  upon  the  IVednefday  which  ought  to  have  been  the 
laft  day  of  Trin.  term  that  year,  and  therefore  was  adjourned  in  the 
vigil  to  the  Thurfday  nexty  becattfe  the  day  of  this  feaft  is  not  dieft 
juridicus,  and  therefore  the  juftices  (hall  lit  Thurfday,  and  ihall  not 
lofe  the  day.    Br.  Adjournment,  pi.  35. 

13.  A  writ  of  adjournment  from  menfe  Mich,  to  craftino  Ani«- 
marum  contained^  that  all  pleasy  writSy  ^c,  to  be  held  or  pleadabU 
at  any  return  before  the  f aid  return  of  craftiuo  Animarun^  (naming 
the  returns  fpeaally)  fhall  be  adjourned  to  the  faid  return  of  craft. 
Anim.  and  therefore  the  juftices  upon  view  thereof  thought^  that 
as  to  writs,  and  pleas,  &c.  pleadable  or  returnable  the  faid  Mich, 
term  after  the  faid  return  of  craft,  Anim.  there  ought  to  be  new 
writs,  authorizing  them  to  ac^oum  all  the  writs  and  pleas  return- 
able after  the  faid  return  of  craft.  Anim.  as  well  as  tbde  before^ 
and  new  writs  were  iflued  accordingly.  And.  278, 279.  pi.  286. 
Mich.  34&35  EHz. 
Poph.  33.         14.  If  the  adjournment  of  a  term  be  to  be  made  in  offab*  Trin.  it 

"^rria-Si  {ball 


fiuJl  be  made  in  every  cdurt  tfB*  R.  and  C.  B.  and  Exchequer^  the  ^^i^.  ac. 
Veryfirft  day  ofe^abis.   D.  225,  Marg.  pi.  35.  cites  Trim  35 Eliz.    '^'''^EmV 

h  be.  adjourn e«J  to  oSaL  Trim,  tben  the  juilices  held,  tliat  it  (hall  [not]  be  adjourned  till  the  rifms 
of  the  court  upon  the  4tb  day  of  the  faid  o£bbis.    D.  215.  b.  Marg.  pi.  35.  cites  Trin.  3^  Eliz* 
■     Poph.  35.  pi.  2.  Trin.  35  Eliz.  S,  P.  but  fays  that  the  juftices  held,  that  the  adjournment 
oogbc  not  to  have  been  made  until  the  fitting  of  the  court  the  4th  day  from  oclabis4 

And  becaafe  the  writs  were,  That  m  thejaid  tret  Trin,  the  termjhali  be  hoUlsK  tbereaftv^  as  Ifrm 
at^vrwmeni  Ltd  htm,  the  juftices  held  that  they  ought  to  ftt  the  ficll  day  of  the  faid  tres  Trin.  and  fo 
from  hence  every  day  until  thfe  end  of  the  term,  and  for  all  caufes,  as  if  no  adjournment  had  been; 
and  fo  they  did  accordingly,  faving,  by  affent,  fome  of  the  juftices  did  not  come  thither,  by  reafoa 
of  their  far  dlftance  from  London  at  the  end  of  the  term  upon  the  !aft  adjournment ;  but  they  held, 
that  if  it  had  not  been  for  the  fpecial  words  ip  the  Writ,  which  were,  that  it  fhall  be  then  holdcn  as 
if  no  adjournment  had  been,  the  elfoigns  had  been  the  firft  day  of  tres  Tt'm,  and  the  full  term  had 
not  been  until  the  4th  day,  which  was  the  lall  day  of  the  term ;  quod  nota  ;  and  fo  it  was  of  the 
adjournment  which  happened  firft  at  WeAminfteri  and  afterwards  at  Hertford  from  MicbaelmiA 
tet-m  now  laft  paft*    Poph.  33.  pi.  %• 

i$*  Micht  term  i;i^  adjourned  from  oftab*  Mich,  till  menfe 
Mich*  and  at  menfe  Mich,  it  was  adjourned  till  craft.  Anim*  The 
juftices  held  that  the  quarto  die  peft  is  the  day  of  fitting  after  ad-- 
jeummentf^  as  it  is  where  the  term  begins  without  adjournment* 
Cro.  C*  13^  14.  pL  i4  3.  Mich,  i  Car. 

16.  The  2  firft  returns  were  adjourned  to  tres  Michaelis^  which 
was  JVednefday ;  the  full  term  did  not  commence  till  the  Saturday 
after,  which  was  the  quarto  die  poft.  D.  225.  b.  Marg.  pL  35* 
cites  Mich.  6  Can 

17.  Entry  rfan  appearance^  as  of  the  firft  return^  when  the  term  f  1 1 2  1 
IS  adjourned  to  another,  is  a  difcontinuance ;  per  curiam.     Keb.  ^  '' 

273.  pi.  6i.  Pafch.  14  Car.  2.  B.  R.  Anon. 

18.  An  adjournment  w^from  Wejlminfier  to  Oxford^  from  the 
\Ji  day  of  the  return  to  clfab.  Martini^  and  a  proclamation  appoint- 
ing all  perfons  to  keep  their  days  then  and  there.     And  tl  judge  of 
every  court  came  the  iji  day  to  Weftminjler^  and  there  held  the  //- 
foigns^  and  read  the  writ  of  adjournment^  and  adjourned  the  courts 

to  ofibib.  Martini  at  Oxford,  and  at  the  eiToign-day  there  they  only 
held  the  eftbigns,  and  did  not  fit  in  open  court  till  the  quarto  die^ 
poft.  And  by  the  proclamation  all  judicial  hearings  in  Chancery, 
Exchequer,  and  Dutchy,  and  all  decrees  were  flayed  \  and  in  B.  R. 
in  C.  D.  and  Exchequer,  no  trial  by  jury,  nor  judgments  upon 
fpecial  verdidl  or  demurrer,  were  to  be  given.  Lev.  I'jt.  Mich. 
17  Car.  2. 

19.  A  term  was  adjourned^  except  only  the  2  lafl  returnsy  to  Wind^. 
Jot,  Thofc  two  laft  returns  cannot  be  held  at  vVeftminfter  by  re^ 
adjournment,  becaufe  by  the  firft  adjournment  the  day  in  court  is 
the  quarto  die  poft,  and  fo  only  part  of  the  return  would  be  ad- 
journed, which  muft  not  be ;  and  it  was  held  that  it  could  not; 
And  therefore  upon  the  quarto  die  poft  craft'  Pur'  which  was 
6  Feb.  die  courts  fate  at  Windfor,  and  heard  fome  motions,  and 
then  read  writs  of  adjournment  of  the  laft  return  to  Weftminfter ; 
and  accordingly  the  courts  fate  at  Weftminfter  o£tab.  Pur.  For  it 
was  (aid  that  it  is  not  requifite  to  wait  till  the  quarto  die  poft  upon 
Che  2d  adjournment ;  and  (hould  it  be  fo  in  this  cafe,  the  term 
would  be  ended  before  that  day.  Sid.  276.  pi.  2.  Hill.  17  &  18 
Car^  2. 

S  (B) 
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^  (B)    Adjournment,     Trial  of  a  Foreign  Plea^ 

See  (K)  pi.  [i.  T N  real  anions  in  Landinj  if  A  foreignplcA  he  ple2Atdy  it  fiall 
'inafran-  itffnt  into  the  common  pleas  to  be  tried.     3  Hen.  4.  12.] 

diife  fuch         [  2«  But  otbenvife  it  is  ia  perfonal  anions.     3>H.  4.  12. J 

plea  does 

not  go  to  the  jurif<Ii6lion  in  real  actions ;  thovRb  otherwife  it  is  of  fuch  plea  in  perfonal  aiAions* 
Br.Jurifdidion»  pl.81.  cites  S.C.  that  it  was  to  faid  there.— —Br.  Caufede  Remover  Plee,  fcc 
pi.  41.  cites  3  H.  4.  1 5.  that  fuch  plea  in  debt  in  London  goes  to  the  jnrifdi^ion ;  but  upony«rar^ 
voucher  in  flea  real,  the  plea  (hall  be  removed  in  banco  by  the  ftatute  to  tiy  the  warranty,  and  af- 
terwards be  remanded.  Contra  in  aAion  perfonal ;  but  at  common  law  it  was  all  one*  S.  C. 
cited  2  Le.  ^7.  in  pi.  49.  iS.  C.  cited  Arg.  Saund.  98.— -[But  for  this  fee  tit.  Voucbefy  (B.  b.*) 
per  totum.]— If  foreign  plea  be  pleaded  in  London,  Lancafter,  or  the  like,  it  fliall  be  removed 
by  certiorari  oat  of  Chancery,  and  fent  into  bank  by  mittimus  to  be  tried,  and  this  by  the  eqait7 
of  the  ftatute  of  Gloucefter,  cap.  13.  Br.  Caufe  de  Remover  Pleej^c.  pL4a.  cites  zt  R.6» 
5«.  59. 


(C)     At  what  Time  it  (hall  be  made. 


dU  mat  iUfit  them  is  tenant.    35  Aff.  2, 3.  per  curiam.] 

but  ad- 
journed in  bankf  therefore  it  was  remanded  from  ibt  bank  to  inpiirt  oftbs  tenoHcy*  Br.  Affife^  pL  339* 
cites  35  AlH  2. 

(D)     What  fhall  be  a  good  Caufe  of  Adjournment 

of  a  Foreign  Plea. 

Br.Affifc,  [i.  AFTER  verdia  againji  the  plaintiff  in  an  affife^  if  the 
^^•|^'  *^"^  parties  are  adjourned  to  another  day,  at  that  day  the  plain- 

llBr?Non-  tiff  may  be  nonfuit.    47  Edw.  3.  2.] 

fUit,  pi.  6. 

cites  S.  C..— '-Fitzh.  Nonfuit,  pi.  la.  cites  S.  C.—- i-But  the  la  w  is  otherwife  now  by  the  Ibtute 

a  H.  4.  cap.  7*  which  fee  at  tit.  Nonfuit  (D)  pi.  14.  and  the  notes  there. 

Br.  Affifc,  [  2.  In  an  ajjife  for  rent-charge,  if  ijffue  be  taken  that  he  did  not 
pi.  a6o.  charge  by  the  deed^  which  bears  date  in  another  county^  the  affift  Ihall 
^^^As!^^    not  be  adjourned  \  for  the  deed  is  not  denied.    47  Edw.  3.  2.] 

«— Fitzh.  Vifne,  pL  44.  cites  S.C. 

S.  P.  Br.  [  3.  But  otherwife  it  is  If  the  affife  be  brought  again/i  an  itfanti 

Aflif«>pi«  2XiQ  he  fays  he  did  not  charge  by  the  deed;  for  there  the  deed  is  in 
e6  A^!^«-  queftion^  as  it  feems.    26  AfH  ^  2.  adjudged.] 

Br.  Vifne, 

pi.  96.  cites  S.  C.  that  the  Vifne  was  of  the  foreign  count^yas  if  he  bad  pleaded  Noa  eft  nudum. 
— ^>Br.  Re-attachmenc,  pi.  71.  cites  S.  C. 
«  It  Ihoold  be  x6  AIT.  pi.  (3.) 

i.  P.  Br.  [  4«  If  in  an  a£^e  the  releafe  of  the  plaintiffs  hearing  date  in  ofi^ 
Affife,  pL  reigtt 
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reign  countyy  is  pleaded  in  bar  and  denied^  this  is  a  good  caufe  of  13^.  cites 
adjournment  in  banco;  for  they  Cannot  try  it  where  the  affife  is  ^  Aff.  15, 
brought*    22£dw.  3.  I2*  b.  ag  Aff.  70,  37  Aff.  16.  adjudged  6  JJ^Aiiifc/ 

Afl!  [4.]  pl.*ir9.    ** 

cites  6  AIT.  4.— —Br.  Damages,  pi.  155.  cites  S.  C. 

[5.  In  an  affife  [by  3  feveral  fummons's]  if  the  tenant^  as  to  Fit^htlt* 

2  of  the  fummons's,  pleads  %Jeveral  ijfues  triable  where  the  ajftfe  is  J^fto^  *pw^ 

brought^  and  as  to  die  third  uimmons  vouches  in  a  foreign  county,  s.  c.  ' 
the  whole  affife  (hall  be  adjourned,  becaufe  it  ihall  not  be  taken  by 
parcels.     17  Edw.  3.  28.  b.  [pi.  26.] 

[6.  In  a  mortdancejlor^  if  the  tenant  vouches  two^  and  prays  that  Br;  Mort* 
ine  may  befummoned  in  the  fame  county^  and  the  other  in  a  foreign 

county^  becaufe  he  had  nothing  in  the  fame  county^  this  is  a  good  caufe  ("1141 
of  adjournment,  becaufe  otherwife  both  ihould  not  be  mmmoned^ 

29  Aff.  48.  adjudged.]  *^r''7^ci?c« 

t.C        See  2  Inft.  325.  326^ 


[  7.  If  in  an  affife  it  be  pleaded  that  part  of  the  land  is  in  afran-  The  <le- 

(hifcj  which  ought  not  to  be  tried  by  foreigners,  this  is  no  caufe  of  JI^^,"^j"' 

adjournment  I  lor  it  may  be  tried  by  the  affife*    30  Aff.  13.  ad->  [hat  ail  hy 

judged.]  in  th« 

guilcablc  s 
and  by  all  the  juilices  apon  adjournment^  this  may  well  be  tried  by  thofe  of  tbe  guiidahle.    Br* 
Trial,  pi.  76.  cites  S.  C.  and  fays  the  reafon  feems  to  be,  that  though  the  place  be  a  franchifc, 
yet  it  Sit  in  and  is  ^  eel  of  tbe  Jam  coumty,  and  the  jurors  can  uke  conufance  throughout  all  their 
county. 

[  8.  In  art  affife,  if  it  be  pleaded  that  the  land  is  in  another  county^  Br.  Amfe> 
the  affife  fliall  not  be  adjourned  upon  thisi  but  this  Ihall  be  inquired  f^o^f^jt^- 
by  the  affife.    29  Aff.  5 1 .]  s^  c.  by 

Thorpe  and  Kxiivef, 

[  9.  If  in  an  affife  Aeipie  be,  whether  the  land  V«  demand  was  Br.  Affife, 
put  in  view  in  another  ajjtjej  the  record  of  which  is  pleaded  in  bar^  f^'}^V 
and  ^e  fheriff  returns  the  venire  facias  againjl  the  firji  jurors^  that  ^^^^^' 
they  have  nothing  to  be  fummoned  by,  upon  which  one  of  the  parties 
fays  they  have  ajfets  in  a  foreign  county^  this  is  not  any  caufe  of  ad- 
journment of  the  affife  to  try  it.     29  Aff.  70.  adjudged  j  for  the 
afife  is  to  be  taken  in  the  proper  county.] 

[  ID.  In  an  affife,  if  the  deed  bears  date  in  the  fame  county  where  •Br.  Affife, 
the  affife  is  broughtjTLndthe  witneffes  live  in  a  foreign  county ^  yet  this  P*-  "8. 
is  not  any  caufe  of  adjournment ;  for  the  affife  is  to  be  taken  in  the  5?  / ']  ^z-^* 
proper  county.    29  Aff.  70.  *  5  Aff.  7.  adjudged  f  6  Aff.  4.]  tL '^Hinng^ 

enddenUd,  and  becaufe  the  nuitnffjet  were  in  cmtber  county ^  the  affife  was  fent  into  bank  by  adjourn. 
incnt :  and  after,  at  the  grand  diftrefs  returnee)  aijainil  the  witneflfes,  they  came  not ;  whereupon 
U»  affife  was  in  point  to  be  remanded.  And  t  Herle  was  in  doubt  by  whom  he  (hou]d  fend  ch« 
rdeafe,  and  to  have  a  fore  racfTenger.    Br.  Affife,  pi.  118.  [117]  cites  5  Aff.  pi*  7- 

X  The  book  of  5  Aff.  pi-  ?•  is>  viz.  Herle  then  faid,  that  he  knew  not  why  they  fhould  remand 
It,  inafrmirh  as  it  was  pleaded  a^nft  him,  and  ttie  tenant  has  (hpwed  it  before,  and  he  would  not 
find  a  meflenger.— *Br.  Teftmoignes,  pi.  24.  cites  S.C.  tiiac  the  affife  ihall  be  remanded. 

t  Br.  Affife,  pL  119.  [izS]  cites  S.C. 

[11.  In  an  affife  by  A.  S.  who  was  the  wife  of  J.  S.  if  the  tenant  Br.  Trial, 
fays  that  J,  S.  is  living  in  another  county^  this  is  no  good  caufe  of  ^'^^'  ^^^•^ 
adjournment  i  for  this  fliall  be  tried  by  witneffes.     36  Aff.  5.  curia.  b«hihif 

V0L.II.  K  But 
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r*;«^Vi^^  But  in  this  cafe,  if  the  writ  (hould  be  brought  by  the  name  of  jf* 
•Fol.i3z.  luithout  fuppojing  the  coverture  heforey  *  it  would  be  otherways.  36 
J      -  ;  J  Aff.  5.    It  feems  to  be  intended  that  he  alleged  coverture  in  another 

lame  points*  "^   ^  ^ 
See       county.] 

tic.  Ttia]»  (£•«.)  per  totum. 

Br.  Trial,  |^  j2.  In  an  aflife,  if  the  deed  of  the  ancejior  with  warranty  be 

&.  C^  *^*'"  plead^ed  [pleaded^  in  har^  and  the  demandant  fays  that  the  anceftof 

is  living  beyond  the  feas^  or  in  another  county^  this  (hall  be  tried  by 

the  aflife,  and  (hall  not  be  adjourned.    36  AfT.  5.    (It  feems  the  life 

cannot  be  tried  by  aflife.)] 

13.  Aflife  in  the  county  of  C.  2i  foreign  releafe  was  pleaded  in  the 
county  of  N.  and  they  were  adjourned  into  bank  for  difiiculty,  and 
after  the  deed  was  denied^  and  venire  facias  awarded  to  the  /heriff 
of  N,  and  had  day  over,  at  which  day  the  tenant  made  default^  upon 
which  the  aflife  was  remanded.  Br.  Ai&fe,  pL  97.  cites  39  £.  3* 
Z0» 


[  115  ]  (E)  What  fhall  be  faid  to  be  a  Foreign  Plea^  for 
s«tit.        ,  which  it  fhall  be  fent  in  Banc®.     Trial  of  a  Fo- 

Sec  (B)  pi.     [ 
I.  S.C.  ar  ' 

[h!rr"     fent  In  banco.     3  H.  4.^12.] 

Sec  (B)  pi.       [  2.  So  if  a  warranty  and  ajfets  be  pleaded  in  a  foreign  county^ 

Y^\^'    tf«^  the  ajjets  denied^  it  ihall  be  fent  in  banco.     3  H.  4«  12.] 

pl.  4.  It  was  fatd  hy  Horton,  Arg.  Tliat  if  in  a  formedon  the  tenant  pleaUs  the  warranty  with 
d::rcent  in  the  county  of  Chefler,  the  court  will  fend  to  the  jultices  there  to  inquire ;  and  fo  if  h« 
pleads  a  releafe  which  bears  date  there. 

ritzh.  Af-  [3.  Inzxi  ajjifcy  if  a  releafe  be  pleaded  in  a  foreign  county,  the 
fi/c,  pi.  125.  ^^fg  Qj.j]  jjg  adjourned  in  banco,  to  try  the  releafe.     13  H.  4.  3.  b. 

22  Edw.  3.  4.  b.J 
Firzh.  tit*         [  4.  In  dowery  if  the  tenant  vouches  another  to  warranty^  and  pray  f 
Vouchee      ^^^^  ^^  befummoned  in  the  county  ofTorky  and  Durhaniy  which  is  a 
13  h!  4!      county  palatincy  yet  becaufe  the  fummons  in  York  is  fufficieut^  the 
s.  p.  ac-      voucher  (hall  ftand.     lO  Hen.  6.  20.] 

cordingly ;  • 

and  cites  18  £.  3.  a  like  cafe.— —Ibid.  pi.  49.  cites  Pafch.  36  H.  6«  S.P.  where  th«  prayer  was  to 
futnmon  him  in  the  county  of  Wilts,  Someii'et,  and  Cheiler.  Prifot  faid,  that  if  the  iheriff  returns 
that  he  has  aflcts  in  either  countyi  it  is  fufficient,  and  the  whole  is  ferved.— — 4  Inft.  219.  S.P. 

Br,  Cinko  [5.  If  a  man  be  vouched  in  bancoy  and  it  is  prayed  that  tht 
cir' -I  s  c.  'VC'^i^hee  be  futmnoned  in  a  county  palatine^  the  common  pleas  (haU 
-^sip.*     immediately  award  procefs  to  them  there.     19  Hen.  6.  I2. 52.  j 

and  tlie 

like  of  all«thin^  which  arife  in  the  county  palatine.     Br.  Trials,  pi.  39.  cites  9  H,6.  la.  S.C* 

Jt  the  tenant  vruchei  t-UfOf  one  ivithm  the  co^tiy  f>aLuine  of  Durham  >  and  thr  other  at  the  common  laVf 
fi'.nur.ons  fhall  be  awarded  to  the  lord  of  the  county  palatine,  coonmanding  him  to  fummoa  tbv 
\  ouchec  to  be  at  a  certain  day  before  the  juAices  here  to  tr)'  the  warranty  ;  in  itus  cafe,  if  the  te^" 
K.'-t  /cioT  t*-i  in  v-zhiff  the  jufticcs  Ihall  wiite  to  the  lord  of  the  county  palatine  to  reader  ia  value* 
4  Iril.  219.  cr>p.  38.  cites  19  H.  6.  52.— '— S.C.  cLied  Fitzb.  tit.  Trials  pi.  7.  \rf  PaftoOy  as  a 
Ml  coedent  of  x  cule.  fo  hcU. 

t6.  If 


I.   T  N  zformedon  in  Londony  if  a  releafe  with  warranty  be  pleaded, 
I.  S.C.  and  J.  dated  in  a  foreign  county,  if  the  deed  be  denied,  it  ihall  be 


9D/oarnment.  t  ig; 

f  6,  If  a  cauji  be  removed  out  of  a  county  palatine  into  the  com- 
mon pleas,  ancf  the  plea  is  put  without  day  ly  protctlion^  and  after  a 
refummons  is  fued,  the  x^{yxvKaion%  Jhall  be  diredcd  to  the  jhenff  of 
the  county  tufthin  which  the  county  palatine  />,  or  [and  not]  to  the 
Bijbop  of  Durham  \  for  he  (hall  not  have  jurifdidtion  again,  being 
once  difabled.     17  £dw.  3.  36.] 

[  7.  If  there  be  a  recovery  in  value  in  banco  againjl  a  vouchee  that  Sec  pi.  54 
is  within  the  county  palatine^  the  common  pleas  [hall  award  trocefs  ^'^'^^^ 
there  to  execute  it.     19  Hen.  6.  52.  b.j  i^axx^^ 

[  8.  In  ^n  ajjife^  if  the  tenant  vouches  y,  S,  in  the  fame  county^ 
and  the  Jberiff  returns  that  he  hath  not  affets  in  this  county^  and  it  is 
averred  that  he  hath  affets  in  another  county^  the  affife  Ihall  be  ad- 
journed in  banco,  to  liave  him  fummoned  in  the  county  alleged^ 

36  Air.  6.] 

See  tit. . 

(F)     By  whom  a  Foreign  Plea  may  be  tried-.       Pons"!^ 

[  I.  TF  there  be  an  iflue,  whether  a  man  was  at  large  at  J5.  at  -*-Ltiu 

-^  Obejler  at  the  time  of  the  outlawry  pronounced^  it  fhali  not  Trial, 
be  fent  to  6hefter  to  be  tried,  becaufe  the  king's  writ  does  not  run  l^;*';t^T 

•  YT  T  111.  waiec 

there.     3  Hen.  4.  15.  J  (B) 

[2.  In  an  ajftfe  at  York^  if  a  rekafeh^  pleaded,  dated  at  Lancajier^  Fitzh.  Af- 

yetihali  the  deed  be  tried  by  the  juftices  and  thofe  of  York.     2  fife,  pi.  1*5. 

£1^,-1  /J.  O  cites  s.c. 

"•  4-  >5-J  This 

was  oolv  a  cafe  cited  by  Gafcoigae^  3  H.  4.  15.  in  pi.  4.  a.  and  (ays  the  juftices  tried  ibd  de^d 
fe»y  Khofe  o£  York»  &c.  * 

[  3.  In  debt  utfn  a  leafe  for  years  in  B»  if  the  defendant  pleads  H  4  Inltaoj. 
nUafe  dated  in  Durham^  this  fhall  be  tried  in  banco.     1 1  Hen.  4.  cJkJ  dt«* 

40.  Quaere.]  many  books 

as  to  this 
point  10  MarjTk  and  fays  thai  in  fach  variety  of  opinions  he  holds  the  law  to  be  that  the  ftatiite  9  £• 
3.  exteodt  n<»t  to  cafes  u-hcn  any  other  ilfue  is  joined  triable  in  the  county  palatine,  hue  only  of  a 
deed  ple.-'ded  in  bar  in  any  court  at  VVcftminfter ;  and  that  he  grounds  his  opinion  on  ihc  refolu- 
tkn  of  all  the  judges  of  England  in  the  £xchequcr-chamber  in  32  H.  6.  25. 

[4.  If  an  ijfue  he  joined  in  banco  which  is  to  he  tried  in  Durham  *Br.  Jurif- 

or  Lancafter,  as  whether  land  be  parcel  of  a  portion^  kc.  there,  the  f  ^'°"e^^^* 

Accord  fliall  be  fent  there  to  be  tried,  and  when  it  is  tried  it  ihall  s:c.'  \, 

hcyemesfuLd  in  banco*  ♦  n  Hen.  4.  40.  b«  f  19  H.  6*  12.     It  fliall  Br.Proc^rii 

be  tried  there  and  not  in  the  county  next  adjoining  j  for  thefc  places  ^|^'^|  }^'^ 

were  derived  out  of  the  crown*]  bU  s.  p.* 

does  not 
fiiHy affpear^ ■       Br. Trial,  pi.  17.  cites  S.C.  by  Hank  and  CuV^rr^''''^~Fitzh.  Debt,  pi.  112. 
<itcs  S.  C.— — S.  C.  cited  Br.  Cinque  Ports,  pi.  8.  ar  the  end  of  the  cal'e. 
f  Br.  Cinke  PortSf  pl«  8*  cites  S.  C.-—^>Br.  Thai,  pL.  30.  cites  S.C. 

[5.  If  an  ij/ue  he  joined  in  Durham  which  cannot  be  tried  therey  ^e<?  pi  -4.    . 
•   (hall  be  fent  in  B»  and  they  (hall  try  it.     11  Hen.  4.  40.  b.J     f^^j^J^;^^ 


[  6«  If  iflue  he  joined  in  B,  of  a  thing  triable  in  London^  this  (hall  ^-    _*_    ^ 

not  be  tried  in  banco,  becaufe  the  Londoners  have  a  privilege  not  to  ^o\,  103, 

come  out  of  London.    Quaere  19  H.  6.  52.  b«  j  v.^.^v'-^^ 

K  a  [7.  But 
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[  7.  But  the  cdurt  may  try  St  then  by  Nlfi  pnusi     19  H.  6* 
52.  b.] 

[  8.  If  dierebe  a  foreign  voucher  upon  zplea  in  ancient  demefne^ 
diis  ihall  be  tried  in  B.  and  after  trial  remanded.     19  H.  6.  53.J 
S«  lit.  [9,  If  an  iflue  be  joined  in  banco  of  a  matter  triable  in  Ireland^ 

2L's*and*^  this  (hall  be  fent  into  Ireland  to  be  tried,  and  after  trial  fhall  be 
the  nows      rmandedi     19  H,  6.  53.  b.J 

thwe. 

Br.  Trials,        [10.  By  the  common  law,  all  thingi  alleged  in  Wales  (hall  be 

s!c.!l!i^^'  tried  by  the  flierifF  of  the  next  county  of  England^  for  elfe  there 

Vaush.407.  would  be  a  failure  of  right;  for  the  court  here  cannot  try  this  in 

S,  c.  cited  Wales.     1 9  H.  6.  1 2.  b.j 

byVaiighan 

Ch.J.  in  Che  cafe  oF  procefs  into  Wales.*— -Ibid.  404.  Vanghan  Cti.  J.  fays  that  fuch  trial  was 
fkvd  ordained  in  parliament,  though  the  act  be  not  now  extant ;  nor  that  it  is  conceivable  how 
it  ihould  be  othcrwife,  it  being  an  empty  opinion  that  it  was  by  the  common  law,  as  is  touched 
in  feveral  books,  that  knew  the  pradlice  hue  were  ftrangers  to  the  reafons  of  it«  For  had  the 
law  been  that  an  ilTue  arifing  out  of  the  jurifdiction  of  the  Ci)urts  of  England  fhould  be  tried  in  the 
next  county  to  the  place  where  the  idue  did  arife,  not  only  any  ifTue  arifing  in  any  the  dominions 
of  England  out  of  the  realm  might  by  that  rule  be  tried  in  Engbnd,  but  any  iffue 

[-  y  ^  1  arifmg  in  any  foreign  parts,  as  France,  Holland,  Scotland,  or  elfewhere,  that  wers 
^  */  J  ^^^  of  the  dominions  of  England,  might,  pari  ratione,  be  tried  in  the  county  next  ad* 
joining,  whereof  there  is  no  ve^igium  for  the  one  or  the  other,  nor  does  it  fort  any 
way  with  the  rule  of  the  law.  Befidet  Wales  was  made  of  the  dominion  of  England  withia 
time  of  memory,  viz.  12  E.  i.  and  ■whatever  trial  was  at  common  law  mnft  be  beyond  all  me- 
mory ;  fo  tliac  uo  fuch  trial  for  land  in  Wales  particularly,  could  be  by  the  common  law. 
Ibid.  408. 

[11.  If  an  iffue  be  jomed  in  B.  of  a  thing  in  JVales^  which 
Jhould  be  tried  t her e^  yet  (hall  not  the  record  be  fent  thither  to  be 
tried ;  but  it  (hall  be  tried  in  the  next  county  of  England  next  ad- 
joining thereto,  becaufe  Wales  was  a  realm  of  itfelf.  19  H.  6. 12.] 
Bn  Cinque       [  l2.  So  if  a  man  vouches  another,  and  prays  that  he  may  be  fum^ 
^."'^^' P^-  ^'  moned  in  Wales^  the  procefs  fhall  not  iffue  into  Wales,  but  to  the 
perVuU*     Jheriff  of  the  next  county  adjoining.     19  H.  6,  I2.] 

thorpe. 

Br.  Cinque  [  13.  If  a  manor  in  Wales  be  in  demand  here  the  writ  (hall  iflue 
?orts,&c.  ,^Q  fj^g  fheriff  of  the  county  adjoining^  to  fuininon  him  in  the  faid 
s.  c.  and^*  manor.  19  H.  6.  12.  b.  It  feems  not  to  be  intended  that  he  ihall 
S-  P.  by       enter  into  Wales  and  fummon  him  there,  but  in  his  own  county.)] 

Fulthorpe. 

— S.  C.  cited  by  Vaughan  Ch.  J.  and  that  it  was  of  the  manor  of  Abergaveney,  which  was  a 

LordHiip  Marcher,  and  held  of  the  King  in  capite.  Vaugh.407.  in  the  cafe  of  Procefs  into  Wales. 

Br.  Trials,  [  i^..  In  a  vmt  of  dower  in  any  court  real  [royal]  in  Walesa 
pi.j9.  Cites  [{^Qy  are  at  ijiie  upon  Ne  unque  accoupU  in  lawful  matrimony, 
Br.  Cinque  the  court  there  hath  not  power  to  make  out  procefs  to  the  bi- 
Ports,  pi.  8.  fhop,  but  the  king  fhall  write  to  the  fleward  there,  to  fend  the  re*- 
*^'^^*F  rtef-  ^        ^^^^  ^'^  bancunty  and  h^xt  procefs  Jhall  be  awarded  to  the  bi'- 

S!e  and      "  Jhop.      I9  H.  6,  12.] 

New  con. 

-Sr  cited  by  Vaughan  Ch.  J,  Vaugh.  410.  in  the  cafe  of  Procefs  into  Wales ;  but  fays  that 
tb.is  is  againfl  ths  rtfulutiun  of  ail  the  judges  lu  Cro.  z  Car.  fol«  34^  [Bot  fee  this  cafe  »which  is  in- 
tended to  be  pi-  7-] 

Br.  Trials,         [  PJ.  If  in  the  court  of  a  lord  in  Wales  a  deed  is  pleaded  bearing 

pi.  39.  cites  jfif^  iff  another  feignory  royaly  in  this  cafe  the  one  hath  not  power 
s.  C j^ 
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to  write  to  the  other  to  try  this  deed,  and  therefore  it  fhall  be  fent  ^r-  Cinqu© 
into  the  Cmmon  Pleas  to  b<  tried.     19  H.  6.  12.]  cU^'s.g. 

per  N^wtoB, 

16.  In  zformedon  in  Durham^  the  tenant  pleaded  th€  warranty  ef 
the  aneejlor  of  the  demandant  with  ajfets  in  a  foreign  county^  where- 
upon the  court  awarded  that  the  tenant  Jhoutd  go  quit  without  day^ 
And  the  demandant,  upon  this  judgment,  fued  a  writ  of  error  he^ 
fore  the  hijbop^  and  affigned  for  error,  that  the  juftices  awarded  that 
the  tenant  fhould  go  quit  without  day,  where  they  ought  to  have 
continued  the  plea  by  adjournnunt  until  the  record  had  been  removed^ 
And  for  this  error  the  bifliop  reverfed  the  judgment,  and  day  given 
to  the  parties  before  his  juftices  where  the  plea  was  pleaded  \  at 
which  day  the  tenant  was  eflbigned,  and  a  day  given  over,  and  at 
that  day  a  writ  came  to  remove  the  record  into  C.  B,  and  day  given 
to  ^e  parties  iki  C.  B«  And  this  proceeding  of  the  bilhop  was  ac- 
cording to  the  ufage  there ;  and  after  by  the  advice  of  the  whole 
cour^  a  venire  &cia$  iiTued  out  of  C.  B.  to  try  the  iiTue  Joined  at 
Durham.     4lnft.2i8,  cites  Mich.  14  E.  ^.  tit.  Error,  6. 

17.  If  2i  foreigner  is  vouched  in  Chefter  this  fliall  be  fent  and  tried  In  forme  jtm, 
there  J  and  after  Jhall  he  remanded.     But  it  is  faid  elfewhere  that  it  cHfr^^he 
ijull  be  brought  to  the  bank  by  writ  of  the  Chanceryi     See  the  cenan? 
Regifter  thereof^  &c,  Br,  Trials/  pi,  130,  cites  49  E.  3,  g.  vwchrda 

Joreigner  M 
v:<^rettty  in  S.  ind  the  juftice  fent  the  record  to  C.  B.  and  when  the  voacher  was 
ilctermined  the  court  of  C.  B.  fent  it  back  to  the  juftice,  without  writing  to  the     f  t  i  S  T 
cliamberlain ;  per  Dyer,  who  faid  he  liad  feen  fuch  record ;  And  Harper  agreed  that    L  ^-^  ^ 
this  misht  well  be  in  fuch  cafe.  Dal.  i ox.  pi.  33.  anno  15  Eliz.  ifi  cafe  of  Bidle  v% 
Spescer« 

l8«  34  &  35  /f.  $•  cap,  26.  f,  88.  In  cafe  any  foreign  plea  or 
voucbiT  be  pleaded^  or  made  before  thejufiices  ofWTiiiS  between  party 
andpartyy  triable  in  any  other  Jhire  within  fralesy  the  jujlices  Jhall 
fendtht  King's  writy  with  a  tranfcript  of  the  record  under  feal^  unt» 
the  juftici  rftbi  county  where  the  matter  is  triable^  commanding  the 
faiajuftici  to  proceed  to  the  trial  thereof  which  trial  ht  Jhall  remand 
with  the  whole  record  unto  thejujlice  before  whom  the  plea  or  voucher 
was  pleaded. 

19.  S.  89.  In  cafe  the  foreign  plea  or  voucher  be  triable  wi thin- 
England^  the  juflice  Jhall  proceed  to  trial  thereof  within  the  Jhire  of 
If^ales  where  the  matter  was  pleaded^ 

20.  la  debt  on  bond  for  non-performance  oi  covenants  in  affur-- 
ing  land  in  the  county  of  Chefier^  they  were  at  iffue  upon  the  valucy 
which  was  to  be  tried  by  the  county  palatine,  becauie  the  land  lay 
there>  but  before  the  court  had  wrote  to  the  county  palatine  the  plain* 
Ujfprayodto  difcontinue  the  fuit,  and  it  was  granted }  for  it  was  faid 
riiat  the  record  cannot  be  demanded  but  at  his  fuit  only.  And  Dyer 
£ud  that  the  record  ihall  be  fent  to  Acju/lice  of  Chefter,  and  that 
die  court  fliall  write  to  him  as  officer  immediate,^ and.he  (hall  there-. 
Bpon  make  a  venire  facias  to  the  fheriff.  But  Harper  (aid  that  thq 
writ  ihall  be  to  die  Chambetrlainy  and  that  he  (hall  make  a  venire 
lacias  to  the  iheriff,  Dal.  loi.  pL  33.  anno  15  Eliz.  Bidle  v« 
Spencer. 

K2  (Gi 
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voucher       (^)     'A.ftcr  Adjournment,   what   Pica  may  be 
(B.b.2,)  pleaded. 

•  Br.  Ad-  [  I,  "IXi^HEN  a  plea  is  pleaded  to  a  certain  point,  and  an  ad- 
journment, V  V  journmcnt  thereupon,  the  party  fhall  not  plead  a  nna 
4zk.  slTi.  P^^^  ^^^  purfuant  to  thefirfl.     ♦  42  E.  3,  12.  44  Aff.  28.] 

Jl.  C.  Aflifc  was  adjourned,  luhether  tin  plaintiff  Jhould  have  affife  of  10  L  rent,  or  on/y  of^ou 

rtnif  and  it  wa«  adjudged  for  the  plaintiff  \\p6a  the  adjournment,  and  that  the  aflife  lies  of  the  10 1. 
rent,  and  the  itnam  upon  tlni  would  have  pleaded  in  bar^  and  was  not  fullered,  becaufe  Cbey  were  ad» 
journed  upon  a  point  certain;  quod  nota.    Br.  Adjournment,  pi.  ix.  cites  8  Afif.  !•• 

•  Br.  Ad.  r  2,  The  fame  law  though  it  be  pleaded  by  an  infant.  *  44  E.  lO. 
';"rr;'  b,  44  Aff.  /S.] 

S.C— Br  Coverture  and  Infancy,  pi.  S.  cites  S.  C—^Br.  Garrantjr,  pi.  10.  cites  S«C.  but 
not  S.  P.-^-Fitzli.  AITife,  pi.  56.  cites  S.  C.  and  S.  P. 

•  Br.  Ad-  [  2*  But  after  adjournment  he  may  plead  a  new  plea  purfuant  and 
^^"^T^t^  P^^^H  ^'^'firft'    *  42  E.  3,  12.  1 44  E.  3-  31-  4^  Aff.  20.] 

S-C.— .f  Br.  Adjournment,  pi.  31.  cites  S.C. 

Br.  Ad-  ^4.  ^j  if  an  afEfe  was  adjourned  upon,  a  fpecial  plea  to  prove  the 

phr^'citcs'  ^^^^^  ^  hajlardy  which  is  but  evidence  to  convey  him  to  the  iffue 

42  E.  3.  that  he  is  a  baftard,  and  therefore  in  banco  he  may  Jay  that  he  is  a 

XI.  s.  c.  baftard.    ±2  E.  3.  12.] 

which  wv  '^  -^ 

aihie  by  W.  and  E.  his  feme  againft  H.  who  faid,  that  where  E.  claimed  as  daughter  and  heir  to 

R.T.  that  he  is  fon  to  R.T.  Judgment,  &c    The  plaintiff  pleaded  by  way  of  Eftoppel,  that « 

amther  offife  by  her  again (t  this  fame  H.  he  pleaded  that  R*  *t.  was  feifed  in  fee^  and 

tl  I  0  1  *^^^'  '^  ^fh  who  had  iffue  this  fame  H.  and  after ^  during  ATs  life^  took  another  vfifff 
y  J  and  had  iffue  E,  the  plaintiffs  aod  thereupon  E.  rejoined  that  H.  was  a  baftard,  and  fo 
demanded  judgment,  in  as  much  as  H.  confjcffed,  that  during  M.'s  life  R.  T.  took 
another  wife,  and  had  iiluc  E.  the  plaintiff  in  the  efpouials,  whereby  it  ftiall  be  intended  that  » 
divorce  was  had  between  R.  T.  and  M.  his  firft  wife,  and  that  the  efpoufals  between  R.  T.  and  the 
fecond  wife  continued  all  their  lives  j  judgment  if  he  fhaU  be  received  to  daim  as  heir,  and 
thereupon  they  were  adjourned  to  Weftminfter :  and  at  the  day  it  feemed  to  the  juftices  that  the 
eftoppel  was  not  good ;  for  E.  the  plaintiff  confcffed  that  H.  was  fon  of  the  firik  wife,  and  did 
not  Ihew  divorce  between  R.  T.  and  the  firft  wife,  and  by  the  pleading  the  fecond  efpoufals  a  dt^ 
voree fhall  not  he  intended  un/efs  alleged  in  fa^,  and  therefore  the  court  was  of  opinion  againfi  the 
plaintiff;  whereupon  E.fatd  that  H.  is  a  hafiardi  to  which  heanfwcred,  thatftie  flwU  not  plead  this 
after  adjournment ;  for,  per  Kirton,  where  they  are  adjoumed  upon  a  plea  certain,  they  (hall  not 
efterw'ards  plead  d  new  plea ;  quod  Finch  conceffit  if  it  be  not  purfuant  to  the  firft  matter ;  but 
here  it  is  as  evidence  in  affirmance  of  the  hafiardy,  and  thereupon  day  was  given  till  ilie  day  after,  at 
frhich  day  the  plaii>ti/f  being  demanded  did  net  come,  and  judgment  quod  nil  capiat  per  Breve* 

[  5*  So  if  the  plaintiff  fays  the  tenant  was  born  before  the  mar^ 
Vagey  upon  which  they  are  adjourned  whether  he  fhall  have  the  plea 
without  concluding  fully  that  he  is  a  badftard,  he  may  in  banco  fay^thzt 
the  tenant  pending  this  a£fion  was  certified  a  baftftrd  by  the  ordinary 
in  an  a^ion  between  him  and  another^  and  upon  which  judgmtnt  is 
given.     18E.3.  33.  b.] 

[  6.  In  an  ajfife  againft  harm  and  feme^  if  the  affife  be  ad- 
ol»  134-  journed  intd  bank  upon  a  fpecial  point,  and  at  the  day  in  bank  the 
^— V— '  hufband  makes  default^  and  the  wife  is  dierc  rcjceived,  ihc  may  plead 
b-llTpi/'^o.'  ^I^^/^^^P^^  that  was  pleaded  before.     3  H.  4.  18.] 

Caf\L»  ii-kcerti  tcmporis,  Anon.  S.?.  Arg.  Br.  Adjournment,  pi.  31.  cites  S.C.  and  lays. 

Vole,  ihiAt  upon  adjouromcnt  of  a/r  ffs  reUaft  in  affile  in  bank  pleaded  by  baio^  and  iemtf  [it 
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wtis  held]  by  foroe,  if  at  the  day  in  bank  the  barfm  mad$  dffauhj  there  th  ferns  eannot  he  refcehiJi 
for  their  f^/w:r  is  only  to  try  thcfoKirn  dudy  as  in  cafe  of  a  foreign  voucher  in  London^  and  yet  the 
feme  was  refceived* 

f  7.  So  (he  may  plead  that  thi  releaje  before  pleaded  was  made  in 
mnot her  place  than  was  pleaded  before.     3  H.  4.  18.] 

[  8.  If  an  afHfe  be  adjourned  in  bancum  upon  a  '^  certain  pointy  •Secpli7» 
icilicet,  on  a  challenge  to  a  plaint^  if  this  be  adjudged  as  challenge^ 
yet  he  may  take  another  challenge,  and  faljify  the  plaint  by  as  many 
caufes  as  he  can,     17  E.  3.  34.  b.] 

[  9.  And  the  other  may  maintain  the  plaint  by  as  many  things  as 
be  can.     17  E.  3.  34.  b,] 

[10.  In  aflife,  if  the  tenant  pleads  bajiardy  in  the  plaintiff,  to  *  Br.  Ad- 
which  the  plaintiff  fays  he  was  born  during  the  efpoufals  between  j,"!"^"""*"^ 
his  father  and  mother,  upon  which  they  are  adjourned  in  bank,  s.C&s.p, 
whether  the  plea  be  but  evidence  that  he  is  a  mulier,  the  tenant  according-  ^ 
piay  fay  in  hanky  that  there  was  a  divorcey  &c,  between  the  father  Jhencw 
and  mothery  for  this  is  purfuant  to  his  firft  plea,  fcilicct,  to  prove  matter  had 
him  a  balbrd  in  the  Court  Chriftian,     39  E.  3.  31.  b.  *  39  Aff.  been  con- 

d1    lol  J7         J    J  ^7  trariantto 

P**  '"-J  thefirft 

plea^  it  would  be  otherwife.     ■       Fitah.  BafUrd/i  pL  18.  citet  S.  C« 

[11.  In  an  ajpfe  for  a  renty  if  the  plaintiff  makes  title  thereto,  s.  P.  Br. 
that  A,  was  feijea  in  feey  and  granted  this  to  B.  infeey  who  devifed  Adjourn- 
//  infeCy  ana  the  parties  demury  hecaufe  ^^  plaintiff  hath  not  Jbewn  ^,^citcs 
forth  the  deed  of  grant  made  by  A.  to  B.  upon  which  they  are  ad-  s.  c.— - 
journcd  before  themfelves  at  Weftminfter,  the  plaintiff  may  there  Br.  Mon^ 
Jhew  forth  the  deed\  for  this  is  purfuant  and  enforcing  the  matter  p^u' S, 
alUgei  before*     38  Aff.  28,  adjudged.]  xoi.dtec 

S.  C.  bCit  not  S^  P% 

[  12*  III  an  afBfe,  if  the  tenant  pleads  that  he  is  heir  to  y.  S.  who 
aid  feifedy  and  the  demandant  pleads  a  matter  to  prove  him  a  bajiardy^ 
upon  which  they  are  adjourned  in  bank,  whether  the  plea  be  but 
cvidence9  (ialvis  partibus  rationabilibus)  the  demandant  in  bank  [  1 20  1 
may  fay  that  the  tenant  is  a  bajlard\  for  this  is  an  inforcement  of 
his  plea  before.    42  AfH  20.  adjudged.] 

f  13.  So  if  in  an  ♦  affife  the  tenant  pleads  in  perfon,  or  by  at-  •  S.P.  Br. 
torney  in  abatement,  a  plea  triable  by  the  afftfcy  upon  which  it  is  ^^^^l^ 
adjourned,  he  cannot  plead  in  bar  afterwards*  50  E.  3.  19,  b«  ad-  £.  3. 9.  but 
judged*  But  if  the  party  pleads  a  matter  of  record,  or  other  matter  }5  fl>""W  h« 
not  triable  by  the  afftfey  and  upon  this  it  is  adjourned,  he  may  plead  ^|,'-|njmk- 
in  bar  afier.     50  E.  3.  20.]  ted  that  if 

[14.  So  if  die  tenant  in  an  affife  pleads  by  bailiffy  after  adjourn-  ^e  had 
ment  he  may  plead  in  bar,    50  E.  3.  20.]  ^f^t^u 

iar  hy  hailif,  and  ft  €U  ijfue  ml  frt,  or  if  the  affife  bad  ^en  taken  by  dcfjuh^  there  be  may  at  anotbgr  dam. 
cemt  iwfufoitf  or  by  altwney^  and  plsad  a  plea  in  bar,  upon  wbicb  certification  vfajifi  lies  ;  but  nit  at  tb^ 
fume  djy  that  tb€  affife  is  awarded  upon  plea  of  the  batlijf.  Bat  where  a  man  drnntrt  fn  law  upon  a  plea 
4»  tbe  writ,  and  it  is  adjourned  up9n  maittr  in  laWf  uhich  is  adjudged afrainfl  the  tenant^  there  be  amy  plaxi 
inLzr't  but  comtra  upon  a  plea  to  tbe  writ,  andiffue  taken  upon  it,  and  tt  it  adjourned  but  to  know  how  il 
fluU  be  tried;  for  there  the  parties  were  at  ifTue  before*-^— Br* Trial,  pl«  i6.  cites  50  £.3. 19* 
8.  C.  but  I  do  DOC  obferve  t!ie  point  of  tbe  bailiff  there. 

[  15,  If  the  at^umnunt  be  for  difficulty  upon  the  iffuoy  by  what  Affife  in 

K  4  county  ?»«#**'*»• 


I20  anjoutntnent. 

fiirttes  art  ^  C9unfy  the  Iffki  flyall  he  tried^  if  it  appears  to  the  court  that  the  ijjue 

hath  not  power  to  make  them  replead* 


^ifTuinvhicb  /j  miftaken^  yet  the  court 

anjei  in  a  jjf  i 

foreizn  cow.    '4  "•  4*  ^^'J 


#y,  the  aflife  (hall  be  a«!ljoomed  into  bank  to  try  the  iffuc,  and  if  it  he  jmf ait,  xht  partUiJhtdl replead 
tbtrt.  Quod  nota.  Br.  Adjournment,  pi.  7.  cites  la  H.  6.  19.— FUzh.  Repleader,  pl.'x6.  cites 
S.  C.  and  it  was  awarded  that  they  fhoiild  replead  without  remanding  the  airife,  and  that  they  need 
not  replead  all  de  novo,  but  fliould  commence  the  plea  where  it  was  faulty,  &c. 

[  i6«  In  an  aflife,  if  the  teftanf  makes  title  as  heir  to  y.  Sm  and 
the  plaintiff'  fays  the  tenant  was  born  before  marriage^  upon  which 
the  parties  are  adjourned,  whether  the  plaintiff  ought  to  conclude 
fully  that  he  is  a  baftard,  he  may  after  plead  a  reUafe  in  bar.     i8 

Thcdcfen-  [17.  If  an  aflife ^ir  difficulty  be  adjourned  in  bank,  the  defendant 
<*"^  l^ad  tf   "*^y  pl^**  *^  r^/^^  of  the  plaintiff  zSttx."] 

releafe  at  the  day  of  adjournment  upon  atiother  foi^t,  unlefs  it  was  made  aftfr  thela/i  nntinumice*  Br. 
Adjournment,  pi.  iS'  cites  23  AIT.  5.— «S.  P.  For  he  might  have  pleaded  it  at  firft.  Br.  Affife, 
pi/ 15 1,  cites  S.  C.  per  Shard. 

[  18.  So  if  an  affife  be  for  difficulty  adjourned  from  onefejjion  to 
another^  the  defendant  may  plead  the  releafe  of  the  plaintin  after, 
21  E.  3.  23.  21  AfT.  pi.  9.] 
Both  the  [  19.  In  an  aflife,  if  it  be  pleaded  that  in  an  affife  by  the  plaintiff 

c^fos  cited  ^^  pleaded  the  releafe  of  the  plaintiff,  and  the  plaintiff  did  deny  his 
famc^and  ^^^^^  ^"^  ^^  ^^^^^  founi  by  verdift  his  deed^  and  after  the  plaintiff 
in  totidem  %vas  nonfuit'y  if  this  plea  be  adjourned  [to  inquire]  whether  it  be 
verbis  the  fufficjent  to  bar  the  plaintiff  in  this  aflife  to  deny  his  deed,  the  de- 
'^*— ^^*'*'^  fendant  in  B.  may  aver  that  this  is  the  deed  of  the  plaintiffs  and  waive 
Fol.  135-  the  epppel    ♦  i8  E.  3.  35.  17  Afl".  28.  adjudged.] 

one  as  the  other.— Fitzh.  Edoppel,  pi.  113.  cites  S.  C.  and  per  tot.  cur.  the  plaintiiF  may  have 
the  aiftrment  to  deny  the  deed,  notwithftanding  the  verdi^V,  which  was  annulled  by  the  noofuit 
Upon  the  adjoarnment  for  difficulty ;  and  thereupon  the  defeodant  faid  he  would  maintain  that 
it  was  the  plaintiff's  deed,  and  the  court  compelled  the  plaintiff  to  accept  the  avermear,  though 
after  a  demurrer. 

Xt  was  ob-        [  20.  In  an  aflife,  if  the  tenant  pleads  in  bar  a  recovery  againfl 

jcaedthat  ^^^^  plaintiffs  who  makes  title  before  the  recovery^  and  the  tenant 

[J  2 1  1  pleads  a  matter  to  ouft  him  from  his  general  tide,  without  ihew- 

^  ing  bow,  &c.  upon  which  the  parties  demur,  and  this  is  adjourned 

Uierc  u  as  in  bank,  the  plaintiff  may  make  title^  and  fhew  bow^  &c.  in  bank, 

rotruerea.    02  Afl".  Q.] 
fonwhya      '^  ^"^ 

xnan  (hould  not  be  compelled  to  Ihcw  haw  he  came  to  a  title  in  time  before  the  bar,  as  in  time 
alter  it.  But  Kniver  faid,  that  when  one  brings  aiTife  of  novel  difleifm,  and  the  tenant  pleads  ia 
bar,  and  the  plaintiff  makes  a  title  to  himfelf  of  time  fubfcquent,  therci  bepaufe  the  law  intends 
the  affife  to  he  brqugitt  by  colour  of  this  poffeffion,  he  (hall  not  be  received  H^ithout  (hewing  how, 
becaufe  he  cannot  come  to  it  afterwards,  unlefs  it  was  of  the  eftate  of  him  who  recovered,  by 
winch  recovery  every  poffediou  between  the  diffeifm  and  ttic  recovery  is  defeated  ;  but  when  one 
Ij^akes  title  of  tjmQ  precedent,  it  fhall  be  iiiteuded  a  title  of  a  poffeffiqn  ha4  a  ^oa|;  tiine  ktefore  th9 
feifm  of  tlie  tenant.    3a  Aff.  197.  a.  pi.  9. 


joiiniment,   not  bar  him;  upon  which  the  judices  of  zf^k  adjourn  them  before 
pi.  K,,  cites   themfches  at  Wejiminft^rs  (not  1-7  hni)  the  plaintiff  may  there  cUa 

kit 
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hi$  tenant  I  for  upon  this  adjournment  they  are  as  they  were  in  the  Br.  Affifcj 
eountry.     ♦  22  E.  3.  5.  b.  f  23  Aff.  16.  adjudged.]  fi}*)  cites 

S.  C.  accordingly,  per  {  Tborpe>  becaufe  they  were  adjourned  before  thefanujuJUtes  in  the  fame  fli^b$ 
ai  tf^y  ^oere  In  the  country, 
I  This  (hoiild  be  Shard. 

[  22.  jfnJ  the  plaintiff  may  fay  afier  he  hath  eleSed  one  for  his  '^»*'  Aflifc, 

tenant,  that  the  others  are  named  as  dijfeifors^  and  therefore  he  may  /,*  ^^^^jg, 

fray  to  be  difcharged  of  their  pleas  in  bar.     23  Aff.  1 6.  adjudged.]  s.c. 

[  23.  In  an  affife,  if  the  tenant  pleads  the  releafe  of  the  ancejlor  Br.  Ad- 

of  the  plaintiff  with  warranty^  to  which  the  plaintiff  fays  that  the  '^T^'I'^lT: 

anceftor  was  feifed  for  lifey  the  remainder  to  the  plaintiff  tn  tauy  the  s,c.  and 

remainder  to  the  right  heirs  of  the  leffee^  and  after  the  leffee  granted  that  this 

all  his  ejiate  to  the  tenant j  and  after  releafed  to  him  infee^  with  war--  ^^^^^ 

ranty'y  upon  which  the  parties  demur:  whether  the  plaintiff  (hall  be  of  both 

barred  by  this,  and  it  is  adjourned  for  difficulty  to  Weftminfter;  benches; 

the  tenant  cannot  lay  there,  that  he  to  whom  the  releafe  was  made  \^^^^l^ 

was  feifed  in  fee  \  for  this  is  not  an  inforcement  of  his  firft  plea.     44  was  an  in- 

Aff.  2o.  44.  £.  3. 10.  b.  adjudged,]  fant,che  ai; 

(ife  was  rc« 
manded  to  be  taken  at  large,  to  inquire  of  the  feifin  of  him  to  whom  the  warranty  was  made,  &c« 
Br.  Aflife,  pi.  ii.  cite5  S.  C.  a:cordingly)  and  that  the  tenant  being  an  infant,  nothing  (hall 
be  held  as  not  denied  by  him,  and  therf^fore  the  aHife  to  inquire  of  it.  And  Brooke  fays,  £t  fic 
▼idcrar  that  the  aflife  (hall  be  at  large  as  well  where  the  defendant  is  infant  as  where  the  plain* 
ttif  is.— —Br.  Coverture  &  Infancy,  pi.  8.  cites  S.C.  accordingly.— —Fitzh.  AiUfe,  pi.  56.  cites 
S.  C.  accordingly.  Both  Che  Year-Book  and  the  Book  of  AiUfes  report  this  cafe  in  almoit  thi 
Ycry  fvne  words* 

. 
[  24.  If  in  an  aflife  it  is  pleaded^  that  baron  and  feme  were  feifed  ^'  ^/  S*** 
by  force  rfafecond  fine^  and  not  by  force  of  a  fine  before^  fhewing  ra^m^oL 
the  maxtcrjpeciallyy  upon  which  the  parties  are  adjourned  to  Weft-  24.  dtes 
minfter  before  themfelves,  he  may  there  allege  an  oj^ce  to  prove  him  44  Afll  35. 
to  be  in  by  the  fecond  fine  \  for  this  is  purfuing  the  hrft  plea,  and  in-  jj^^^^^er 
forcing  it.    44  Aff.  35,  44  E.  3.  31.  adjudged.]  nor  contra. 

riant ;  for 
be  fliall  not  have  new  matter  nor  contrarlant  at  the  day  of  adjournment*— S.  P.  Ibid.  pi.  3T» 
cites  44  £.3.  31. 

[  25.  In  an  aflife,  if  the  tenant  pleads  in  bar  a  fine  and  nonclaim^  S.  P.  Br. 

to  which  the  plaintiff  fays  he  was  within  age  at  the  time  of  the  non-  ^^^^^^^{^ 

claims  upon  which  the  tenant  pleads  afecondfine  and  nonclaim  when  cites  a  AtfJ 

he  was  of  full  age^  upon  which  the  parties  are  adjourned  whether  ^-   The 

this  be  a  departure,  the  tenant  in  bank  may  fay  that  the  plaintiff  ^^^^ 

i^as  of  full  age  at  the  time  of  thefirfifine^  notwithftanding  the  aa«  [  1 22  } 
journment.     j  Aff.  6.] 

^  '*  was  whe- 

ther be  Ihould  have  the  plea  or  not,  and  it  was  received ;  and  the  reafon  feeras  to  be^  becaufe 
nochiDg  wras  entered  to  maintain  the  fecond  anfwer. 

The  cafe  in  Lib.  AiT.  i.  pL  6.  is  a  D.  P.  but  tiie  %  Aff.  pi.  6«  is  S.  P.  fo  that  it  feems  to  be  mif- 
printed.  Br.  Departure,  pi.  17.  cites  S.  C.  that  the  plea  was  not  received,  becaufe  it  is  a  depar- 
VQX%4  Br.  Continual  Claim,  pi.  7.  cites  S.  C.  that  the  tenant  cannot  allege  other  fine  and  noa» 
claim  at  full  age ;  but  that  now  this  nonclaim  is  oufled  by  the  ftatute  of  34  £•  3.  ' 

[  26.  In  an  aflife  againfl  A.  and  B.  MA.  pleads  in  abatement  that  S*  P*  Br. 

A  is  his  wife^  and  net  named  his  wife^  and  B.  pleads  in  bary  upon  ^^^{^ 

Ifhich  plea  it  is  adjourned  in  bank,  A«  the  hufband  may  there  relin-  17.  tixm 

^uifb 
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S'  ^-rr*  ^^i/h  his  plea  in  abatenunt^  andpkad  in  ban  %Z  Aff  4«  adjudged 
pL»5a       percuriam.] 

[249  j  cites  S.  C.— — Br.  Waiver  <!e  Chofes,  pi.  29.  cites  S,  C^«— «S«  C.  cited  in  the  argument  of 

tlie  judges.    And.  23 1.  Trin.  32  Eliz.  in  pi.  %\S. 

Br.Pe-  [  27,  In  an  ajjlfe  ef  his  freehold  in  E.  if  the  tenant  pleads  the  fine 

'^l*^?.°dtes  rf^f^^^^^^Jor  of  the  plaintiffy  proving  the  lands  to  be  in  C  in  abate- 
S.C. Brooke  mcnt  of  the  writ,  upon  which  plea  the  parties  arc  adjourned  into 
fiys,tofee  bank,  and  adjudged  no  plea  in  abatement,  the  tenant  may  after 
that  It  IS  not  thd-g  pl^ad  in  bar^  though  the  adjournment  was  upon  a  ♦  certain 

pcrcmpto-     ^•^'^z.Air  j«j^-i  ''  * 

Jy. Is.p.  point.     6  Air.  I.  adjudged.] 

Br.  Adjourn ment|  pi.  9.  cites  S.  C.  and  M.  7  £.  3.  accordingly. 
♦  See  pi,  I. 

Fitzh.  [  28.  If  upon  a  foreign  pka  the  parties  are  adjourned  into  bank, 

jT-:^*^  ^  if  the  tenant  in  bank  pleads  a  plea  in  abatement  of  the  writ  puis  dar-* 
^*L  1  ^^^^  continuance^  the  court  there  hath  not  power  to  abate  the  writ, 
^^^  nor  to  put  the  parties  in  ifliie  thereupon,  becaufe  they  have  only 
at  ^cit«!"  P^'^^^  ^^  ^n  ^*^  i^^>  ^c.  upon  which  the  record  was  fent  there, 
B.C, 49E.ai.b.] 

upon  a  verdi^  in  aflifc  of  novel  difleifin  the  parties  were  adjoamed  to  Wcftminfter  in  the  Ex- 
chequer chamber  before  thcmfclves  for  difficulty,  and  there,  at  the  day,  adjourned  the  purties 
inro  C.  B.  and  fent  all  the  record  of  aflifc  thither,  and  the  laft  term  one  of  the  defendants  pleaded 
the  death  of  the  other  (who  wa^  found  jointenant  with  him)  puis  darrein  continuance,  &c  See 
P.  132.  pi.  78.  Mich.  2  &  3  P.  fc  M.  Grencficid  v.  Stretch— —Bendl.  41.  pi.  74.  S.  C.  the  opi- 
nion of  the  court  was,  that  he  (hall  not  have  the  plea,  but  this  matter  will  aid  him  in  writ  of 
error  if  judgment  be  given,  becaufe  now  by  his  death  the  writ  is  abated.— 3  Le.  5.  pi.  12.  S.  C« 
and  fays  it  was  not  allowed|  becaufe  the  parties  had  no  day  in  court  to  plead  it ;  but  after  judg- 
ment error  lies. 

Fitzh.  j^  29.  But  upon  fuch  new  plea  pleaded,  the  court  either  ought  t§ 

»i^!^^citcs'  ^f^^^i^^^  the  firji  ijfue  there,  or  otherwife,  if  they  remand  the  r«- 
$.  c.  cord,  to  fiew  the  caufcy  fo  that  the  darrain  continuance  may  appear 

there.     49  E.  3.  21.  b.] 

30.  In  aflife  an  infant  alleged  outlawry  of  felony  in  bary  and  at 
another  day  he  was  AifFered  to  plead  the  releafe  tf  the  plaintiff-^ 
quod  nota,    Br.  Adjournment,  pi,  13,  cites  14  Ail.  15. 


[  123  ]    (H)     When  the  Plea  is  tried  what  fhall  be  done, 

[Remanded  or  not.] 


E.P.  They  [  I.  TF  the  conufance  of  a  plea  be  granted  out  of  the  common 
cannot  do  X  pjeas  to  a  fwnchifey  and  there  is  a  foreign  voucher^  upon 

want  of  which  a  refummons  is  fued  in  bank ;  when  the  voucher  is  there 
power,  ai^d  tried,  this  JhaU  not  be  remanded  to  the  franchifcy  becaufe  they  have 
therefore  failed  of  right ;  for  here  the  conufance  was  firil  granted  upon  con- 
monTiies.    dition  quod  gejeris  fiat  partibus  juftitia,  alioquin  redeant.     11  H. 

Br.  Re-         4,  28.  87,] 

fummons, 

pi,  9.  cites  11 H.  4. 27.— Br.  Conufans,  pi.  16.  cites  S.  C— Br.  Voucher,  pi.  161.  cites  S.  C. 

&  S.  P.  by  Hanke  and  Hill ;  but  if  the  record  had  commenced  in  the  franchife,  (viz.  Salop)  or  in 

Loudon,  and  the  tenant  vouches  a  foreigner,  it  might  be  removed  and  tried  in  bank^  and  re- 

fnanUed  i  but  otherwife  in  th$  pru)cipal  cafe  i  bu(  Thifnc  did  not  agree  to  this  opinion. 

[%.  Bui 
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[  2.  Bat  if  a  trial  is  in  bank  upon  a  foreign  voucher  in  London^ 
by  die  ftatute  of  Gloucefter  th^  record  fhall  be  remanded.  1 1  H. 
4-  28.] 

f  3*  If  the  te?2ant  in  an  ajjife  vouches  a  foreigner^  upon  which  Br.  Trial, 
the  plea  is  adjourned  in  bank,  where  the  vouchee  demands  the  lien^  r^-  7i'Citc« 
42nd  the  deed  of  his  ancejlor  being  Jhewn  to  bind  him  to  warranty  cx*aiyS?p!' 
bears  date  where  the  land  is,  which  is  denied,  yet  this  fhall  not 
be  remanded  till  this  iflue  is  tried,  becaufe  this  is  out  of  the 
points  of  the  afiife,  to  which  ifliie  the  demandant  is  not  party.     17 
AiT.  9.] 

4.  An  affife  againft  2  in  [one]  county,  the  one  pleaded  releafe  Br.  Da- 
made  in  another  county^  and  witnejfes  in  divers  counties^  which  zvas  ^^scs,  pU 
denied^  whereupon  the  affife  was  adjourned  into  bank,  and  tried  s  c/an4 
there,  and  found  Not  his  deed,  and  the  plaintiff  releafed  his  da-  Brooke 
mages,  and  prayed  judgment  of  the  deed  immediately,  and  had  it,  Jf/^^.'^  *^^' 
and  the  defendant  imprifoned  for  pleading  a  falfe  deed,  and  Mich.  feJmsMiat 
5.  and  Pafch.  8.  accordingly.     Br.  Affife,  pi.  119.  [ii8j  cites  6  thcdamagei 
Affi  4.  ^,^11  *>«  ^"- 

^  ed  by  the 

jury  of  the  county  whw-c  the  land  lies ;  for  the  foreign  county  cannot  try  the  damages. Br« 

Adjournmcnc,  pL  12.  cites  S. C.  &  S. P.  accordingly.  Bi»  AJfife,  pi.  133.  cites  8  Alf.  15.  S. P« 
ac.:ordm5ly.  And  Brooke  fays,  Et  fic  vide,  that  where  nothing  refts  but  the  foreign  matter, thero 
the  juftices  of  C.  B.  may  give  judgment  immediately,  but  the  daman:es  (hall  be  inquired  by  the  af- 
iife, and  that  T.  7.  and  M.  r^.  i&  accordingly ;  £t  fic  vide,  that  upon  releafe  pleaded  and  found 
igiinA  the  defendasH,  the  feifm  anti  dilleifui  fhall  not  be  inquired,  but  only  the  damages  ;  for  the 
releafe  implies  confeirion  of  tlie  feifm  and  dilfeifm.— Fr.  Adjournment,  pi.  iz. cites  S.  C.  &  S.  P, 
but  if  tuc  plamtijf  relrafe^  the  damages  C.  B.  may  give  judgment  immediately.  t  Le.  41.  pi. 
55.  C'tes  6  Aff.  4.  and  8  AfT.  15.  accord iiigly,  per  cur.  But  faid  that  this  differs  from  the  principal 
c<\fe  of  Lucas  v.  Picroft,  wherein  parcel  of  the  lands  does  remain  not  tried,  which  the  plaintiff  caa* 
not  releafe  as  he  may  the  damages.— ^3  Le.  1 37.  pi.  186.  S.  C.  of  Lucas  v.  Picroft  in  much  the 
Cfeme  words,  only  6  AfT.  4.  is  mifprinted  there,  and  made  6  £.  4.  See  the  cafe  of  Lucas  v.  Pi« 
croft  la  the  notes  tu  the  plea  next  following. 

5.  Where  the  affife  is  adjourned  for  difficulty  of  verdift,  they  .^ffl^wai 
may  give  judgment  here  in  C.  B.     i6  H.  7. 12.  a.  per  Fineux.        a*^?]^ 

the  county  of  N.  and  ns  to  one  mere  the  dffcndant  pleaded  a  flea  triable  in  aforeipi  county^  wherenpoi^ 
the  ifibe  was  adjourned  into  C.  B.  and  thence  into  the  foreign  county,  where  it  was  fmmdfmr  tb^ 
f-hinsiff,  Jud];ment  was  prayed  for  the  plaintiff  upon  the  1 6  H.  7. 12.  but  the  whole  court  e  coiu 
tra,  becaufe  tliere  is  another  acre  which  mull  be  tried  before  the  juflices  of  affife,  before  which  no 
j;id^ment  IhaU  be  given  for  the  acre  tried.  And  the  afiife  is  properly  depending  before  Che  jufticet 
uf  aihfe,  before  whom  the  plaintiff  may  difcontinue  the  afiife,  and  the  vei*di<5l  was  remanded  to  th^ 
jcf^ices  of  aiTife.  2  Le.  41.  pi.  55.  30  £liz.  C.  B.  Lucas  v.  Picroft.*-— 3  Le.  137.  pL  i86.  PafcfaU 
^2  £liz.  C  fi.   SI  C.  in  much  the  fame  words. 

(I)     To  what  Place  it  may  be  adjourned.  [  124  ] 

f  I.  ^T^HE  juftices  of  affife  have  power  to  adjourn  the  parties  Thejuftice^ 
-*•     to  WeJIminftery  or  to  other  place  in  ittnere  fuo.    47  E.  °^  ^^^^^^ 

3'  2-]  writ  of  Si 

non  omnes  to  tbemi  or  one  of  them,  and  one  who  is  affociated  to  them  hac  vice^  [if  one  of  th^ 
juftices  does  not  come,  the  other  judice  and  the  affociate]  may  adjourn  the  affife  in  the  circuit  for 
difficulty,  and  thence  to  Weftminlter  if  they  will,  and  thence  into  C.  B.  and  fo  they  did,  and  thiii 
bjr  the  exprefs  words  of  the  flatute,  and  by  21  Alf.  ax.  they  may  adjourn  the  allife  before  them  in 
acKlther  county,  &c  Br.  Adjournment,  pi.  4.  cites  i%  H.  4.  2o.-«*S.  P.  and  in  ail  tbtfe  ont  after 
^mneher,  Br.  Affife,  pi.  59.  cites  S.  C— The  Avords  (alibi  &  in  itinere  fuo)  in  the  fbtute  of 
Magna  Charta,  cap.  12.  fhall  be  taken  largely  and  beneficially ;  for  they  may  not  only  adjourp  be* 
fo*e  the  fame  juftices  in  their  circuit,  but  to  Weftminfter,  or  Serjeant's-Inn,  or  any  other  placo 
pot  of  their  circuity  by  the  equity  of  thi^  (^tute,  and  accatdio^  as  has  been  always  ufed.    % 

St.  Juftices 
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8.P  Br.  2.  Juftices  of  aflifc  may  adjourn  the  parties  before  tfaemfelvet 

386.  rites  A^'"  ^^  '^  ^»  ^^^  ^^  ^^^^  ^fi^^  verdiSi  as  before^  and  from  this 
5E.4.IIX,  county  into  another  county^  and  to  Wejindnjler.  Br,  Adjournment^ 
where  it      tj.  34.  cites  48  E.  3.  7.  and  47  Aff.  i,  accordingly. 

— S.  P.  and  at  every  day  they  (hall  be  demandable.  Br.  Aflifc,  pi.  31.  cites  47  B.  3.  i,  2.  But 
Srooke  (ays,  this  feems  to  be  before  verdi^l,  and  contrary  after  verdi^ 

3.  In  general  affife  they  fliall  be  adjourned  by  procIam;ition  till 
the  next  ajftfes.    Br.  Ai&fe,  pi.  401,  cites  32  H.  6.  lo. 

(K)     In  what  Cafes, 

|.  T  N  attaint  procefs  continued  till  they  were  adjourned  before 
^  S.  and  T.  at  Cant,  by  nifi  prius  \  quod  nota.    Br.  Adjourn- 
ment, pf.  ro.  cites  6  Aff.  7. 

2.  The  jury  appeared  between  the  king  and  the  party  upon  iiliie^ 
and  becaufe  the  king*s  attorney  was  ftck^  the  court  refpited  the  jury 
for  4  days  in  B.  R.  quod  nota ;  and  this  by  adjournment.  Br« 
Adjournment^  pi.  25.  cites  4  H.  7,  8. 

For  more  of  Adjournment  in  general,  fee  J3fl!f0i  CotirfS^ 
.   i^^efBonSi  s^nd  o^hcr  proper  titles^ 
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(A)     Admittance  in  Pleadings,    What  is.,     And 

the  Eflfedt  thereof. 

I.  T  F  a  rnan  dijlrains  for  my  rent  and  getsfeijin^  and  /  rejeafe  t9k 
X  hmiy  this  is  no  bar  to  me  in  avowry  upon  the  ter-tenant  for 
the  (amerent;  for  the  releafe  is  no  admiffion  of  diileifin.    Br^ 
Avowry,  pi.  134.  cites  15  £•  4.  8.  per  Litdetoa. 

2.  Contra^  I  bring  af^e  or  other  aiiim  againjl  the  pernor  \  per 

Littleton.    Br.  Avowry,  pi.  134.  8. 

S.P.  as  3.  i'hough  the  party  admits  an  ill  writ^  yet  the  court  JhaH 

trefpafs  vi    abate  itj  if  they  fee  it,  as  whei^e  the  original  was  ex  aiBgnatione 

^ij^thc    where  it  Ihould  be  ex  dimilEone.    Br.  firror,  pi.  105.  cites  381 

Iprdt  and       H.  6.  30. 

^.^adfxuts 

i\,  yet  oic  coa  t  fliall  abate  th^  writ*    Arg.  Cro.  £.  415.  cites  10  £.  4  and  a8  H*  8. 13. 

4,  jfttaijtt 
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4.  -/totf/iff  iy  2  upon  affife  paffcd  againft  them,  one  of  the  petit 
jury  pleaded,  outlawry  in  the  one  of  the  plaintiffs  before  the  date  of 
the  a^e\  and  it  was  held  that  he  could  not\  for  it  is  dilatory,  and 
the  tenant  Jhal^not  have  the  plea^  hecaufe  he  did  not  plead  it  in  the 
aMiy  but  admitted  both  of  the  plaintiffs  to  be  able.  Br.  Non- 
ability,  p].  ^7.  cites  a  H.  7.  7. 

5.  The  admittance  of  the  party  can  not  give  jurif3i£tion  to  the 
court  of  admiralty,  where  of  rigot  it  has  none'f  for  that  will  be 
an  incroachment  upon  the  common  law.  Admitted  per  cur.  la 
Rep.  77. 

6.  Non  denial  is  only  an  admiffion  of  things  which  are  materially 
alleged;  per  Holt  Ch.  J.  Skin.  690.  Mich.  8  W.  3.  B.  R.  in  cafe 
of  the  King  v.  the  Biibop  of  Chefter. 

7.  An  admittance  by  pleading  to  an  indi£lment  does  not  make  good 
the  indidfanent,  as  it  would  a  declaration  \  per  Holt  Ch.  J.  (X 
Mod.  227.  8  Annje,  B.  R.  in  cafe  of  Queen  v.  Jennings. 

For  more  of  Admittance  in .  general,  fee  CopcfwIO)  ^d 

other  proper  titles. 
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(A)   :au  jUttou  Damnum, 


I.    27*  £.  I  •  Jiat.  AX  R  D  A I N  S,  that  fucb  as  would  purchafe 
2.  /  I.       \jf  new  parks  Jball  have  writs  out  of  Chan^ 
eery  to  inquire  concerning  the  fame. 

2.  S.  3.  Jnd  perfons  dwelling  beyond  fea  that  have  lands  or  rents  [126] 
in  England^  and  will  purchafe  letters  rf  protections  or  to  make  ge^ 
neral  attomiesy  they  Jhall  be  fent  into  the  Exchequer^  and  there 
make  fin£Sy  and  from  thence  Jhall  be  fent  unto  his  chancellor  or  lieu-^ 
tenant. 

^  S.^  In  like  manner  they  Jhall  do  that  will  purchafe  any  fair^ 
markety  warren  or  other  liberty.  Alfo  fuch  as  wtll  purchafe  atter^ 
mimngrf  their  debts  Jhall  be  fent  into  the  Exchequer. 

4*  Tiiis  writ  (hall  iffue  where  an  abbot  aliens  in  mortmain.  Br.  SeeP.N.B. 
Ad  quod  damnum,  pi.  i.  cites  F.  N.  B.  221.  ^26!  (C) '° 

5.  Writ  of  ad  quod  damnum  was  ufed  in  ancient  time^  where  SecF.N.B. 
the  tenant  of  the  king  aliened^  though  he  had  licence,  and  notwith-  **4-(H)«ec 
flanding  that  he  retook  eftate  aeain.     Ibid. 

6.  ^nd  it  lies  upon  grant  of  liberties  made  by  the  king^  and  upon  SecF.N.B. 
pardon  of  mortmain^  and  upon  pardon  of  intrufton^^nd  upon  office  *u^'^^^^? 
•f  fio  graniedy  as  foftcrihip,  &c.    And  it  lies  upon  affart  of  wood^  ^^^ 

and 
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mni  updn  gsfi  of  wa/ie  landy  and  upon  kafe  for  years  of  ity  oriipm 

grant  rf  free  chafe.  Ibid. 
*oRep.T4z.  7.  It  there  he  an  ancient  trench  or  ditch  coming  from  the  fta^ 
a.  in  cafe  of  by  which  boats  and  vefiels  uled  to  ps^s  the  town}  if  the  fione  be 
Ely  s^  c?  ^^PP^^  ^  ^7  psut  bv  outrageoufiiefs  of  the  fea,  and  a  man  will 
cited  per  fue  to  the  king  to  make  a  new  trencby  and  tojtop  the  ancient  trench, 
car.  and  icc.  they  ought  firft  to  fue  a  writ  of  ad  quod  damnuin,  to  en- 
^fter^  foh"  S"^*"^  ^^***^  iunage  it  will  be  to  the  king  or  others.     F.  N.  B. 

252.  in  the     225.   (E), 
Writ  of  AU  quod  damnum. 

8.  And  if  the  king  will  grant  to  any  city  the  ajjlfe  of  bread  and 
leery  and  the  keeping  of  weights  and  meamrcs,  an  ad  quod  dam- 
num (hall  be  firft  awarded,  and  when  the  fame  is  certified^  &c.  then 
to  make  the  grant.     F.  N.  B.  225.  (F). 

9.  The  river  Thames  is  an  highway  and  cannot  be  diverted  with-* 
out  an  Ad  quod  damnum,  and  to  do  fuch  a  thing  ought  to  be  bj 
patent  of  the  king.     Noy.  105.  Hind  v.  Manfield. 

Cro.C.i66.       10.  If  upon  the  return  of  an  Ad  quod  damnum  it  appears  to  be 
Ep^'^^^'  -^^  damnum  vel  pragudicium  of  no  man^  the  king  may  then  licence 
tbeS.c.'ac^  the  ftopping  up  of  an  ancient  highway,  or  diverting  a  water-courfe, 
•ordingiy.  ,  or  part  of  it,  for  the  concern  is  then  wholly  his  own ;  but  without 
his  licence  it  can  never  be  done,  though  a  better  way  be  fet  out,  and 
io  returned  upon  an  Ad  quod  damnum.    Per  Vaughaa  Ch,  J« 
Vaugh.  341.  cites  Cro.  C.  266,  267.  the  King  v.  Ward, 
fto  if  the  II.  If  an  Ad  quod  damnum  ifTues  to  enquire  Ad  quod  d^mnunt 

king  will,  yg|  praejudicium,  a  licenfe  for  a  mortmain  will  bfe ;  one  inquiry  is, 
gratiTiu  ^  S'  patria  per  donationem  illam  magi^  folito  non  oneretur,  &c. 
cence  a  Though  the  return  be  that  by  fuch  licence  patria  magis  folito  one- 
??°'*^'"»  retur,  yet  the  licence  if  granted  will  be  good  which  (hews  that 
ccUor  need  ^^^^^^  is  for  information  of  the  king,  that  he  may  not  licence  that 
Aot  ifTue  which  he  fhould  not,  and  not  for  reftraint  to  hinder  him  to  licence 
**»y  Ad  ^hat  he  fliould.  For  by  Fitz.  F.  N.  B.  223..(D )-  the  ufual  licence 
■urn;  for'  ^^  "^^  ^^  ^^  ^^^  abfquc  aliquo  brevi  de  ad  quod  damnum^ 
the  king,      And  when  the  king  can  licence  without  any  writ  of  Ad  quod  dam- 

^'**!?"'f  '^""*»  ^^  "^*y»  '^^  ^^  ^^*  licence,  whatever  the  return  of  the  writ 

Bon  ob^  ^^*    Though  It  be  faid  in  the  cafe  of  monopolies,  diat  in  the  king's 

itanfe,  is  grant  it  is  always  a  condition  exprefled  or  implied.  Quod  partria 

fufficicntiy  plus  folito  non  oneretur,  but  that  feems  but  gratis  didum«    Per 

X?hu'  VaughanChJ.    Vaugh. 345. 

IJcetKe  to  do  a  thing  which  at  common  law  might  be  done  withotrt  it,  that  no>^  it  cannot  h9  doov 
without  it.    And  that  is  all  the  afc  of  a  non  obftante ;  per  Vaughan  Ch.  J.    Vaugh.  34.5. 

3  Lev.  tio.  12.  An  Ad  quod  damnum  fraudulently  executed  (as  where  it  was 
a.^sl'c.  j^'  ^^^  *  market,  and  though  the  next  market-town  was  within  a  mile 
firmed'in  and  an  half  of  it  where  the  new  market  was  to  be,  yet  the  writ 
the?  houfe  yrzs  executed  many  miles  diftant)  is  a  ground  for  a  fcire  facias  to 
^  ^""'^      repeal  the  grant.    2  Vent.  344-  in  Cane.  Hill'.  3  r  &  32  Car.  2.  Ac 

King  V.  Butler. 
[  127  1       13.  8  ^  9  /f^.  3.  cap.  16.  /.  6.  for  enlarging  common  high- 
A  Ad  uod  ^'^y^J  enadh.  That  where  any  common  highway  Jhall  be  enckfed  ^er 
diLn^      '  ^^^^  ff  ^  1^^^  ife//w  WW  ijfucd  and  executed^  any  perfon  imured 

•r 
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^^  oggrifved  hy  fuch  Inckjurg  may  complain  to  the  jujiices  at  the  ^^^  fued 
quarter-pjftons  next  after  fuch  inquijition^  who  may  hear  and  finally -^^f^^^J^^^^ 
drterrmne  the  fame^  (^c.     But  if  no  fuch  appeal  he  madc^  then  the  d.,mpr.um 
fuid  inquifition  and  return^  recorded  by  the  clerk  of  the  teace^  to  he  ^<'^^'(d\ 
fir  ever  binding.  '1'  ^  ^"  °'"- 

upon  made  for  the  inclofin?  fiicli  an  ancient  bifi^hwny,  and  fctting  out  a  plnce  for  anoti  cr  in  fuch 
a  phce.  On  appeal  from  this  order  to  the  fcirions,  the  incUf^t  It  dt clawed  to  be  a  gr'.at  nui'anct  to  tho 
wluilc  cmintry.  Several  exceptions  were  taken  to  this  order,  i.  Tli.it  it  did  n-it  apf^  ar  to  hav§ 
i'et  at  thf  next  f/sit.r-f  flior.t  ajt.r  the  o' iLi  mtdi.  2.  An  exreption  was  taken  to  the  vv  hole  purport 
of  the  orJer  ;  that  it  did  not  <ippcar  by  ;"/,  ivi^t  the  nvjy  to  be  in.hl'ed  "juas^  or  tv^KMl  the  new  nuay,  So 
that  there  w.is  no  certainty  what  the  fuhjeCl  murter  of  appeal  was;  for  this  being  a  method  or- 
dained hj  the  ftatute  for  making  a  final  end  of  the  matter,  it  ought  to  appear  vciy  ceitairu  H 
v^as  held  tluit  tins  claufcdoes  not  alter  the  twtiire  of  the  writ  of  Ad  quod  damnuni,  nor  the  pro- 
ceeding;*: thereup<m  ;  that  the  writ  when  executed  is  to  he  returned  into  Cliancery,  and  the  Hierifif 
is  to  return  the  inquifition  indilate,  and  if  the  queen  thereby  fees  that  there  is  no  harm  ;n  the  in* 
clofmgy  (he  may  grant  leave  to  do  fo,  and  in  order  thereto  the  inquifition  mufl  find  it  Ad  damnunt 
nullius,  and  there  can  he  no  foundation  of  inciofmg  without  fuch  return ;  and  that  though  it  ba 
found  and  returned  Ad  damnum  nullius,  yet  none  can  lawfully  inclofe  without  licenfo  or  grant  to 
inclofc  the  old  way  ;  for  the  authority  is  not  from  the  inquifition,  but  from  the  licence ;  and  ths 
appeal  xnuft  be  brought  at  the  next  feHlons  after  the  inquifition  taken,  and  it  mufl  he  by  fom^ 
perfon  grieved.;  that  in  the  prefent  cafe  there  being  no- licence  it  is  not  by  the  authority  of  the 
i^itute,  and  therefore  not  fuch  as  obhies  the  party  to  appeal ;  and  therefore,  per  tot.  cur.  the  ia« 
i|u2atioQ  wu  quaibed.    7  Mod.  45.  Trin.  i  Ann.  B.  R.  the  Qiieen  v.  Ogden. 

For  more  of  Ad  quod  Damnum  in  general,  fee  ipotfttlcltlTy 

and  other  proper  titles. 
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(A)     What  Words  will  pafs. it. 

I.    A^VOWSON  will  pafs  by  the  grant  of  the  church.     PL  S.  P.  per 

r\    C.  157.  b.  cites  7  E.  3.  and  in  marg.  cites  7  E.  3.  5.  CokeCh-J. 
Quarc  impcdit  19.  f  •"  ^^JP  h. 

1^  jac.  B.  R,— — Yelv.  6i.  cites  6  E.  5.  S.  P.  (but  the  reporter  adds  a  nota,  that  Ilcrle  there  faid 
this  was  in  ancient  time ;  ergo^  it  is  not  fo  now  ;  to  wiiich  the  court  feemed  to  agree. 

2.  Advocatio  medictatis  ecclefta  is,  when  tliere  are  2  feveral  pa-  The  moiety 

trons  and  2  feveral  incumbents  in  one  church,  one  of  one  moiety,  o^dpartof 

and  the  other  of  the  other,  and  one  part  of  the  church  and  town  jj  where   ' 

allotted  to  the  one,  and  the  other  part  to  the  other.     But  in  the  parceners 

cafe  of  parceners  agreeing  to  prcfcnt  by  turn,  where  there  is  only  °'*  jt^^^te- 

one  church  and  one  incuaibent,  it  is  medietatis  advocationis  ecclefta*  r/nf.'v,cvcrf 

Co.  Litt«  17.   b.  l8.  one  hds  a 

*  part  of  the 
•ooreh;  but  where  tw»  churches  are  united  and  confolidated,  and  the  patrons  agree  to  prefent, 
KtkC  Aiw  ^  turtu^  and  the  other  a  "id  tum^  there  either  of  them  has  the  intirc  church  for  the  lime.     Cro. 
^  6^6.  pL  It.  Trio.  41  £kz.  C.  B.  Windfor  v*  Loveday  3c  IsieCchcr. 

•a  3.  Appro'* 
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3. « Jppfopriatibny  nor  the  advowfon  of  it,  will  'not  pafs  under  tfca 
name  of  an  advowfon;  but  advowfon  will  pafs  by  name  of  Tene^ 
ment ;  per  cur.  Hob.  304.  in  cafe  of  London  V,  Collegiate  Church 
of  Southwell,  cites  33  E.  3.  where  the  King  granted  licence  to 
purchafe  lands  and  tenements  in  mortmain,  to  the  value  of  iocs, 
and  allowed  for  advowfons,  and  the  eflbign  is  De  placito  terrae. 

4.  It  is  contrary  to  the  nature  of  an  advowfon  to  be  a  thing  of 

Erofit  regularly,  yet  it  may  be  yielded  in  value  on  a  V9ucber^  or  may 
e  ajfets  in  the  hands  of  an  executor.    Hob.  304.  London  v.  Col- 
legiate-church of  Southwell. 
Advocatio        5,  He  that  has  only  the  ^hpart  of  an  advowfon^  may  levy  a  fine 
V^tu,   See  P^^  Nomcn  advocationis  quartae  partis  ecclefiae,  per  Thorp  & 
D.  7«.  b.      Finch ;  but  per  Wich,  it  (hall  be  D«  tertia  [quarta]  parte  Advo- 

5'-/W-         cationis  ecclefiae.    Br.  Prefentation,  pi.  7.  cites  45  E.  3.  12. 

6.  Price  v.  Ld.  Windfor.— Pyer  faid,  that  the  bcft  pleading  is  to  fay  that  Fuit  fcifitus  de  a  «ar. 
tihus  athocaticHis,  Sc  J.  S.  de  tenia  pnrtt  advocationis.  D.  299.  b.  pi.  32.  Pafch.  13  £liz.  in  caie  of 
Eveteigh  v.  Turner.— 'It  (hould  be  yfdvocatio  dunrum  fartium  ecclefiaey  and  not  Duae  partes  advo- 
cationis,   a  Le.  36.  in  pi.  45.  Mich.  30  &  31  £liz.  C.B.  per  cur.  obiter* 

S.C  cited  6.  A  leafe  was  made  o(  aU  hereditaments  Jkuatey  lyings  and  being 
Arg.  in  B,  and  the  queftion  was,  whether  the  acu'owfon  of  die  vicaraee 

Bndgm.       p^jj-^j  jjy  ^^^  ^Qj.j  ^hereditament  i).  and  the  couit  held  that  it  did 

S.C.  cited  P^fs ;  for  though  it  does  not  lie  in  livery,  nor  is  it  vifible  or  pal- 
per  cur.  pible,  yet  in  a  writ  of  right  of  advowfon  the  view  fhall  be  given  in 
^^\  ^st.    '^'  church.    D.  323.  b.  pi.  30.  Pafch.  15  Eliz.  Anon. 

Mich.  i6Jac.  S.  p.  agreed  Arg.  Mo.  176.  pi.  310.  Mich.  24  Eliz.  in  Robert's  cafe.— S.  P.  ac* 
cordingly  by  jQues  J.    Jo.  aj.  UilL  14  Jac.  cites  D.  359.  and  xoRep.  [65.  b.]  Wbiiller's  cafe. 

Cro.E.  16.  y.  The  king  ^^fn&feifed  of  the  reElory  of  D.  and  of  the  advowfon 
Anon.*S.^P.  rf  ^^e  vicarage  of  D.  and  granted  the  faid  reSfory  with  the  appur* 
and  feems  *  tenances^  ac  etiam  vicariam  ecclefiae  prad^.  And  per  tot  cur.  the 
lobe  s.  C.    advowfon  of  the  vicarage  did  not  pafs  by  thefe  words  in  the  cafe  of 

accoi^n  -  ^^^  ^^"g>  "o^  ^v^"  *"  ^^  ^^^^  ^^^  common  perfon;  but  Walmfley  J. 

ly,  becaufe  held  that  if  he  had  granted  Ecclefiam  fuam  de  D.  it  might  have  been 

the  vicar-  otherwife.     Le,  191.  pi.  272.  Mich.  31  &  32  Eliz.  C.  B.  Afhe- 

crr„r  g««  V.Dennis. 

than  the  advowfon,  and  every  thing  mud  pafs  by  its  proper  Qame.^»S.  C.  cite^  D.  359.  \. 
Mars*  pl*  21.  by  name  of  Denny  v.  Aftill. 

8.  After  the  taking  a  fecond  benefice^  the  firft  is  fo  void  that  it 
cannot  pafs  by  the  name  ^Advowfon j  per  Noy,  Arg.     Litt.  Rep. 

303. 

(B)     Grants  of  the  next  Avoidance,     Good.     And 

Pleadings. 

I.  f^  RANT  of  the  free  difpofttion  of  the  church  of  B.  is  a  good 
grant  of  the  next  avoidance.     Br.  Quare  Impedit,  pi.  133. 
cites  14  E.  4«  2.  per  Littleton. 

2.  In  Quare  impedit  the  plaintiff  intitkd  himfelf  by  grant  of  a 
ftranger  de  proxima  advocatione  cum  accident^  and  did  not  ftyew  in 

lua 


his  count  that  this  was  the  next  avoidance^  by  which,  &c.  Brian 
{awarded  the  defendant  to]  anfwer.  Brooke  fays.  Quod  mirum  ; 
for  at  tTiis  day  the  common  ufe  is  of  neceflity  to  allege,  that  it  is 
the  next  avoidance.  Quod  nota.  Br.  Quare  impedit,  pi.  135. 
cites  19  £.  4.  I. 

3.  In  Quare  impedit,  where  the  tenant  of  the  king  grants  proxi-  f  1 20  j 
mam  prafcntationem^  anddieSy  this  (hall  hold  place  againft  the  king, 

and  tne  bifhop  may  prefent  by  lapfe  upon  the  king,  before  office 
found  \  but  when  office  is  found,  the  king  fhall  have  the  prefent- 
ment,  and  die  incumbent  ihall  be  removed.  Br.  Prefentation, 
p).  24.  cites  14  H.  7.  21. 

4.  A.  granted  the  '^d  prefentation  to  anadvowfon,  and  died.    His  Cro.j.  691. 
feme  was  endnved  of  the  yl  prefentment.     The  grantee  fhall  have  ^^^\  ** 

the  4th  prefentmenti  by  Anderfon  Ch.  J,     Cro,  E.  791.  pi.  33.  i^/itonj!^ 

cites  15  H.  7.  3.  denied  this 

to  be  law. 

5.  If  a  man  grants  proximam  pncfentationem  to  A.  and  afier^  Jenk.  236. 
before  avoidance^  grants  proximam  prafentationem  of  the  fame  church  ^^^^'^'J' 
f  B.  the  fecond  grant  is  void\  for  it  was  granted  over  by  the  ly.— The*' 
grantor  before,  and  he  Jhall  not  have  the  fecond  prefentmmt  \  for  the  corporati- 
grant  does  not  import  it.  Br,  Prefentation,  pi.  52.  cites  20  H.  8,     ^-^^If 'jf  ^ 

of  an  ad  vowfon,  granted  tb/'firji  and  next  ftrefentation  to  S.  and  aftvrwardi  granted  primetm  Ssf  proximam 
iiiivKatioiitm  to  tU plj'm'ifff  the  chiirch  became  void,  and  S.  prefented  his  clerki  who  was  admitted^ 
iiiiWtittedy  and  $ndu<5led ;  and  then  the  church  became  void  again,  and  the  plaincitf  prefentoil,  &c. 
Refo^ved  by  3  judges,  the  ad  grant  was  void ;  for  when  the  patron  had  granted  thefirft  and  next 
prefentaiion  to  one,  he  cannot  grant  it  to  another,  becaufe  it  is  exj)rcfsly  contrary  to  his  grant ; 
but  pertiaps  if  the  id  deed  had  been  lo{l  before  any  benefit  taken  uf  it,  and  fo  as  it  could  not  be 
pleaded,  the  2d  grant  might  have  been  good.  But  Anderfon  held  Chat  the  prefentation  Ihould 
pnfs,  and  that  fo  was  the  intention  of  the  grantor,  and  that  it  may  ivell  fUnd  with  the  law  ;  A& 
where  2  parceners  make  compofition  to  prefent  by  turns,  tlie  eldeft  firft,  and  the  younger  after-» 
irards,  if  th^  youngeft  grants  primam  &  proximam  advocacionem,  it  is  in  law  hut  the  ad  only,  and 
yet  the  grant  is  good  enough ;  but  by  the  opinion  of  the  otiier  juflices  it  was  adjudged  for  the  de« 
fcuJont.    9ro»  £•  790.  791*  pl*  33-  Mich.  4a  &  43  Ehz.  C.  B.  Williams  v.  the  Bifhop  of  Lincoln* 

6.  During  an  avoidance  the  patron  granted  primam^  proximam  Jenk.136. 
nomiJiationem  prefent ationem  &  inftitutionem,  cum  prime  (^  proxim*  ^'^  ^  ^'^[ 
vacaverit.     It  was  held  by  Fitzherbert  and  Shelly,  that  the  grantee  But  where 
ftiall  not  have  the  prefentation  to  this  avoidance,  but  to  the  next  the  patron 
he  fhall,     D.  26.  a.  pL  165.  Hill.  28  H.  8.  Anon.  ^J'^'t . 

^  •*  prtmam  oc 

proximam  praefentationem  it  ndvocationem  ecclefiaede  C.  &  Jus  prxfentandi  ad  eandem  jam  va« 
cantem,  ita  quod  Itc«hit  eidem  the  grantee  ad  eandem  ecclefiam  idon<ram  pcrfonam,  &c.  hac  unicA 
vice  untum  praefentare,  &c.  Harper,  Wedon,  and  Dyer  held  the  grant  of  the  prefent  avoiJancQ 
vmdy  becaufe  it  ii  a  mere  perfonal  thing  annexed  to  the  perfon  of  him  who  was  patron  in  tx- 
pe^ncy  ad  tempus  vacationis ;  and  likewitc  a  thing  in  action,  and  in  elfedl  the  fi'uit  and  execu« 
eion  of  the  advowfon,  and  not  any  advowfon,  and  yet  the  executors  fhall  have  it  by  privity  of  th« 
la^v  :  and  to  this  opinion  CarlyneCh.  J.  and  Cams,  and  Southcote  J.  ;i^reed  ;  but  Wt'lfhe,  Saunders 
Cb.  B.  and  VVhiddou  J.  e  contra ;  but  all  agreed  that  the  queen  may  make  fuch  grant,  though  it  b« 
a  chin;  in  adlion.  D.  282.  b.  2^3.  a.  pi.  28.  29.  Pafch.  11  Eliz-  Anon.— -— S.  P.  and  held  that 
when  the  church  is  void,  it  is  not  grantable  but  is  a  Chofc  en  action.  Qaxre.  And.  15.  pi.  32. 
Agard  v.  the  Bifbop  of  Peterburgh ;  and  fays  that  the  like  cafe  was  adjudged  Trin.  10  Khz.  in  cafe 
of  Stephens  v.  Difley.— Mo.  89.  pi.  222.  Trin.  10  £liz.  Stcpiiciis  v.  Clerk  &  Diiley,  a<ljiul^ed 
againft  the  plaintiff.— S.  C.  cited  Bendl.  193.  in  Marg.  pi.  230.  fays  the  opinion  of  Wcfton  wn*, 
that  the  words  (jam  vacantem)  were  only  to  Ihcw  wluc  church  was  iuionded,  and  that  Dyer  hsXA 
(lul  tbofe  words  were  void  [or  furplufage.] 

7.  In  a  Quare  impedit  the  plaintiff  declared  upon  a  grant  of  th^  Cro.Tt.  t^j. 
Iicxt  avoidance  i  and  upon  demanding  oyer  of  the  deed,  the  plain-  ^*i'S['^'* 
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according-  tifFfhcwed  to  the  plaint iff^s  father  a  letter  written  by  the  patron^ 
*y  j  d  clear-  ^^^^  ^^  ^^^^  given  his  jon,  the  plaintiffy  the  next  avoidance.  Ad- 
ly  without  judged  that  the  grant  was  not  good  without  a  deed.  Owen  47. 
argument.  Mich.  31  &  32  Eliz.  Cripps  v.  Archbifliop  of  Canterbury. 
S.  C.  cited  8,  The  dean  and  chapter  of  H.  granted  the  next  prefentation  of  a 
5  Rep.  1 5.  church  to  B.  B.  and  the  queftion  was,  whether  this  was  a  good 
judgcd'^that  g^^^  ^^  ^^"^  *^^  fuccejfor  by  the  ftatute  13  Eliz.  And  Walmfley 
grant  of  a  and  Owen  held  that  it  was  not ;  for  though  it  was  not  a  thing  of 
next  avoi-  which  any  profit  might  be  made,  nor  any  rent  referved,  yet  it  is  an 
r  1^0  1  hereditament,  whereof  the  ftatute  intends  that  no  gi^nt  (hall  be 
tlance  of  a  "^^^^  >  ^"^  Anderfon  Ch.  J.  e  contra :  for  the  ftatute  intends  not 
benefice, by  ^o  reftrain  them,  but  for  fuch  things  which  are  for  profit;  and  by 
the  dean  reafon  thereof  prejudice  may  accrue  to  the  fucceflbr,  which  cannot 
tcnw«'  ^^}^  ^is  cafe.  Beamond  J.  was  abfent;  &  adjornatur.  Cro, 
within  the  ^'i^*  440.  pi.  2.  Mich.  37  &  38  Eliz.  C.  B.  Dean  and  Chapter 
purview       of  Hereford  v.  Ballard. 

bf  this  aa.        g^  Lejfee  of  a  rectory  for  15  years^  to  which  the  advowfon  of  a  w- 
carage  was  appendant^  granted  the  next  prefentation  to  the  vicarage 
to  B.  ifitjhould  happen  to  he  void  during  the  f aid  term  of  years  then 
i^  (^>  and  died\  his  adminiflrator  furrendered  the  term  to  another, 
who  accepted  it.     Refolved,  that  though  it  was  upon  exprefs  limi- 
tation of  the  vicarage's  becoming  void  during  the  term,  and  not 
during  the  years,  yet  the  grant  of  the  next  prefentation  was  good, 
becaufe  the  grantor  fliall  not  derogate  from  his  own  grant,  and 
therefore  the  term,  in  fome  refpeft,  fliall  be  taken  to  continue  for 
the  benefit  of  the  grantee,    8  Rep,  144.  Trin.  8  Jac.  Davenport's 
cafe. 
3cnk.3oi.        10.  A.  was  feifed  of  an  advowfon,  and  the  church  being  then 
pU6q.  s.c.  full,  granted  Quod  ipfe  ad  di6lam  ecclefiam  clericum  fuum  praefen- 
accord-         ^^re  poffit  quandocunque  iff  quomodocunque  ecclefta  vacare  contigerit 
*^'  pro  unica  vice  tantum;  ac  infuper  voluit  l^  concejjit^  that  this  grant 

Jhould  remain  in  force  quoujque  clericum^  &c.  Jhall  he  admitted^  ts^r, 
hy  his  prefentment^  he  murf  prefent  upon  the  very  next  avoidance, 
which,  it  he  neglefts,  he  hath  loft  the  benefit  of  his  grant ;  and 
judgment  affirmed  in  error.  Bulft.  26,  Trin.  8  Jac,  Starkey  v, 
Poole. 
Brownl.  ^  I-  tenant  in  tail  of  an  advowfon,  and  his  fon  and  heir  joined  in 

165.  wivcl  a  grant  of  the  next  prefentation,  Tht  tenant  in  tail  died^  Adjudge4 
^the  Bi-  ^hat  the  grant  was  utterly  void  as  to  the  fon  and  heir,  becaufe  he 
Cheiter.  ^^^  nothing  in  the  advowfon,  neither  in  poffeffion  nor  right,  nor 
,pafch.  12.     in  aSual  poflibility,  at  the  time  that  he  joined  with  his  father  in 

accordkf .    ^^  8^^^'     ^^^'  4-5-  P'-  4-^-  ^'^^  Marmaduke  WiviU's  cafe, 

_9cor  ing-         12.  An  incumbent  of  a  church  pur  chafed  the  advowfon  infee^  and 

devifed  that  his  executor  Jhould  prefent  to  ^it  after  his  death  \  and  then, 
by  the  fame  will,  he  devifed  the  inheritance  in  fee  to  another,  l^hc 
queftion  was,  whether  this  was  a  good  devife  of  the  next  avoidance^ 
becaufe  inftantly,  upon  the  death  of  the  incumbent,  when  this  will 
fliould  take  efFe<ft,  the  church  would  be  void,  and  fo  a  thing  in  ac- 
tion, and  not  devifable ;  but  adjudged  that  it  is  good,  according  to 
the  intention  of  the  teftator  expreffed  in  his  will,  Cro»  J.  371-  pL  5* 
Fafch,  13  Jac.  B.R.  Pynchyn  v,  Harris^ 
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13.  12  Ann.  fiat.  2.  cap,  12.  Whereas  fome  of  the  clergy  have 
procured  preferments  for  themfelves  by  buying  eccleftaftical  livings, 
and  others  have  been  thereby  difcouraged ;  Be  it  therefore  enacted 
by  the  authority  aforefaid.  That  if  any  perfon^  from  and  after  29 
Sept.  17 14,  Jhall  or  io  for  any  fum  of  money,  reward,  gift,  profit, 
or  advantage,  direSily  or  indire^ly-^  cr  for  or  by  reafon  of  any  promife^ 
reward^  glft^  profit^  or  benefit  whatfoever^  dire^ly  or  indire/?/yy  in  his 
own  name  J  or  in  the  name  of  any  other  perfon  or  perfons,  tahy  pro-' 
curej  or  accept  the  next  avoidance  of  or  prefentation  to  any  benefice 
with  cure  of  fouls,  dignity .^  prebend^  or  living  eccleJiafiicaU  and  fh all 
be  prefented  or  collated  thereupon,  that  then  every  fuch  prefentation  or 
coUatton^  and  every  admifjion^  infiitution^  invejliture^  and  induction 
upon  the  CaLxnCj  Jhall  be  utterly  void,  fruftrate  and  of  no  efFe£t  inlaw, 
and  fuch  agreement  fl) all  be  deemed  and  taken  to  be  z  Jimoniacal  con^ 
trarf ;  and  in  fuch  cafe  the  queen  may  prefent ;  and  fuch  p^rfou 
difabled  to  enjoy  the  fame,  and  to  be  fubjedt  to  the  ecclcfialHcal 
]aws,  as  if  fuch  agreement  had  been  during  a  vacancy. 


(C)     Advowfon.     Demanded  by  what  Writ.        [  131  ] 

I.    DRacipe  quod  reddat  lies  of  an  advowfon.     Thel.  Dig,67.  See  tit. 
^   lib.  8.  cap.  s.  f.  6.  cites  Mich.  34  E.  i.  Brief  855.  ^  ,^^T^,u 

liar,  PL4.  contr^y  and  the  notes  there.— —  A  manlhall  not  have  other  prxcipequod  reddat  of  an 
advowfon  than  writ  of  rig^jt  of  advowfon  \  for  a  man  iball  not  have  fornuffoH  of  an  advowfon.  Thel* 
I>i;r.  67.  lib.  8.  cap.  5.  f.  7.  cites  Mich.  4  £.  3.  162.  and  fays  fee  Brooke  Prxcipe  quod  reddat» 
10  tc  17.  and  that  fo  it  was  affirmed  by  Hank.  Hill.  14  H.  4.  3^.  of  an  advowfon  in  grofs ;  but  fc-^ 
veral  fines  were  levied  of  advovvfum,  and  cites  the  Regiiler'i65. 

2.  But  it  ought  to  be  of  the  advowfon  of  fome  churchy  or  ofthe 
j^h  part  of  the  tithes  of  fome  church  at  the  leaft,  &c.  Thel.  Dig, 
67.  lib.  8.  cap.  5.  f.  6.  cites  Mich.  18  E.  2.  Brief  825.  where 
writ  brought  De  Advocatione  decimarum  unius  carucata  terra  cum 
pertinendis  was  abated,  and  fays  fee  the  Regifter,  fol.  29. 

3.  It  was  faid  that  a  man  ihall  have  fcire  facias  of  an  advowfon.  Scire  faciat 
and  alfo  a  cr^t/iV,     TheLDig.  67.  lib.'S.  cap.  5.  f.  8.  cites  Pafch.  ofanad- 

^  •»  F    ^    T  r  vowfoii  out 

43^'3-0-  ofafin<^ 

was  granted.    Thel.  Dig^.  67.  lib.  8.  cap.  5.  f.  9.  cites  Pafch.  !;)£.  3.  Scire  facias  tt8.  And  ouc 
of  fines  and  ather  records  oftentimes  in  th-,-  title's  of  Qnarc  impedit,  and  fcire  facias  of  Fitzh. 

Writ  efdofwer  was  maintained  of  an  advowfon.     Tfiel.  Di^.  67.  lib.  8.  cap.  5.  f.  9.  cites  Triii« 
7  £.  3*  325.  and  Pafch.  13  £.  2.  Dower  161. 163.  Hill.  17  £•  i. 

4.  It  was  faid  by  Kirton,  that  tenant  for  life  fhall  have  ^lod  ei 
deforceat  of  an  advowfon,  and  that  writ  of  Warrantia  charticixts  of 
an  advowfon.  Thel.  Dig.  67.  lib.  8.  cap.  5.  f.  8.  cites  Mich.  43 
E.  3.  25.  And  lays  fee  Trin.  5  H.  7.  37.  ofthe  ceflavit,  and  forme- 
don  and  ceflavit  was  maintained  of  an  advowfon^  Hill.  22  £•  3« 
Ceflavit  46.  and  Pafch.  32  £.  3.  Ceflavit  2^. 


La  age; 
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(A)     In  what  Aftions  merely,  without  Flea^   the 

Parol  ihall  demur. 


But  in  a        ^  I,   TN  zformedon  In  defcender  d^e  parol  {hall  not  demur  for  the 
[n'^thel?^-  non-age  of  the  demandant,  unUh  Jomething  he  pleaded  ta 


ilutin  a 
o 

fcendc-y  which  he  cannot  be  party  to  try  it  during  his  non-age,  1 7  E.  3.  59. 
brought  by  Age  8.  18  E.  3.  Age  11.  Co.  6.  Markall4.  b.  13  E.  3.  Age  96. 
r"tir//""Jjf.    *«!j"^gcd>  becaufe  this  is  a  writ  of  poffcffioiv     ♦  :2  E.  3.  59.  b.] 

nuni  oj  bii  anc^Jior  be  plcMiled  in  bar  tuithtv  atiuity  andajfets,  9r  a  toUatnal  wojranty  wthout  nJfrtSf  this 
cafe  is  not  within  rhis  ilatuto  for  two  caufes.    i.  That  is  an  rtf^thn  aur.crjhfi  droitutel^ 

[T  'J  2  1  ^^^  nothing  defcendeJ  but  a  right,  and  therefore  had  not  any  freehold  and  inheritance 
J  J  at  the  lime  of  bis  deatii,  and  therefore  out  of  the  letter  and  meaning  of  this  a^ 
2*  The  formedon  in  the  defcender  /j  -n  nature  of  hit  wiit  cf  rlAt ;  for  the  iffue  in  tail 
can  have  no  writ  of  an  higher  nature,  and  th.ercfore  not  within  the  ftitute  of  Glouc*  for  feeing^ 
that  a^ gave  the  infanta  trial  during  his  minority ,  it  c^ave  it  him  infuch  anions  as  be  migbt  htforechUd 
•f  bis  ligbf  \  but  though  lie  were  barred  in  any  ot  \\\s  faid  anions  during  his  minoiity,  he  ttA^ht  at 
his  full  ugA  have  rfcwrfe  to  hts  writ  of  an  higher  natut  e,  fo  as  he  Ihould  not  bc  rcmcddefsf  or  any  final 
judgment  given  againd  him  duriog  his  iufancy*  2  Inil*  291. 
'  *  Sep  (D)  pi.  I.  S.C. 

S.  ?.  be-  [2.  In  a  formedon  in  reverter  brought  by  the  heir  of  the  donor, 

Smands  ^^  parol  (hall  demur  for  the  non-age  of  the  demandant,  becaufe  he 
fecfimple  demanded  a  fee,  and  this  is  a  writ  cf  right.  18  E.  3.  Age  11.  ad- 
ofthefcifin  judged.    Co.  6.  Markall  3.  48  E.  3.  33.  b.  ♦  D.  3.  4.  Mar.  137, 

«Ift^rA"nd     ^4-  ^^^'^'  Age  145;  adjudged.] 

there  he  ought  to  allege  the  efplees  in  the  donor.    6  Rep-  3*  b.  ^ind  fays  that  with  this  agrees  (8 
£.3.  Age  II*  and  12  £.2.  Age  145. 
•  Per  Dyer  in  Bal^'et's  cale. 

Hut  in  for-  [  3.  [5^]  in  a  formedon  in  the  remainder  of  a  remainder  tailed 
remjdndcr  ^^  ^*^  apceftpr,  the  parol  fhall  demur  for  the  non-age  of  the  dc- 
though  he'    mandant.     3  E.  3.  Itinere  Nottingham,  Age  7^.  adjudged.] 

^cmcndsfu-^ 

Jtmplty  yet  becaufe  his  anceflnr,  whofe  heir  he  is»  never  had  feifin,  nor  took  any  efplees,  (fo  that  in 
/uch  cafe  he  (hall  allege  efplees  only  in  iliat  particular  tenant  that  had  the  eftate,  on  which  the 
remainder  depended)  therefore  the  tenant  (without  plea)  cannot  pray  that  the  parol  demur,  the 
remainder  not  having  been  in  pofleflion  of  any  of  his  anceftcrs,  and  the  demandant  himfelf  was 
the  fu-ft  in  .whom  it  veiled.  6  Rep.  3.  b.  4.  a.  in  Markhal*s  ^afc,  fays  tliis  was  the  true  reafoa 
f»f  the  judgment  in  the  cafe  of  Sands  v.  Bray. 

The  c\\itir(afon  that  the  parol  (hall  not  demur  in  formedon  in  remainder,  is,  hicaufe  it  is  inafmi 
fo  recjver  Jeijin  and poffeffion  to  him,  where  none  of  his  ancfjicrs^  wifoje  heir  he  ij,  had  it  bffote  him.  I^.  ijS. 
y!.  i8.  Hill.  3  &  4  P.  &  M.  in  BalTet's  cafe. 

In  Vi  formedon  tn  rentuiudtr  brought  by  an  infant,  of  a  remainder  limited  to  bis  father  and  bis  beirff 
(whofe  heir  he  is)  the  tenant,  without  any  plea  pleaded,  prayed  that  the  parol  might  demur;  hue 
after  great  deliberation  the  fame  was  not  allowed ;  for  the  granting  the  parol  to  demur  for  noii- 
ajje  of  the  demandant  is  in  his  (the  infant's)  favour,  and  here  it  would  bc  to  his  prejudice,  when 
lipon  the  death  qf  his  anceflor  the  laiul  defcends  to  him,  to  keep  him  out  of  the  poUellion  thereof 
till  his  fiill  age.    ^  Rep*  3.  Pafch.  35  Eliz.  C.  B«  Markal's  cafe. 

See  Mich.         [  4.  In  zfur  cui  in  vita  the  parol  (hall  demur  for  the  non-age  of 
\J'\\*  i^*    ^^  demandant  without  any  plea  pleaded,  2  £•  3,  *  63.  adjudged  J 
^  1  Ills  isinifprimedi  there  not  being  fo  many  pages* 
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[5.  In  a  writ  of  warranty  of  charters  brought  hy  an  infant  tHe  See(D)  pi. 
tnrol  (hall  not  demur  for  his  non-a<^e,  thou;;h  the  warranty  was  7.S.C.  that 

1  !_•  n  'T   ^       T/    -      A         -^      1  if  defendant 

made  to  his  anceltor.      1  emp.  L.  i.  Age  129. J  ^g,^j^s  ^^^^ 

deed,  the  parol  (hall  demur* 

[6.  In  a  writ  of  right  ofivard  the  parol  fhall  not  demur  for  the  The  heir 
non-age  of  the  demandant,  though  it  be  a  writ  of  right.  'Tempore  ^^^^  "?^ 
E.  I.  Age  128.  adjudged.]  ^  4Tb^ath0 

lord  ihaU  recover  ag^lnll  him  by  the  ftatute  of  Marlebildge,  cnp.  6.  2  I  nil.  iia.  cites  18  £.  34 
Covenant  7. 

[  7.  In   a  writ  of  right  of  foffefften  of  the  demandant  himfelf,  S.C.  cited 

the    parol   (hall  not    demur  for  the   non-age  of  the  demandant,  f^^^J'  ^' 

becaufe  it  is  brought  of  his  own  poffellion.  41  E.  3.  Age  38,  hai'scaic. 

adiudced.]  —fn/^jr 

■^       ^        ■*  Jurdijfnfxn 

hy  aninfjint  cf  bii  cwnftrirn,  the  tfntwt  phaAtd  o  fcffiner^  r,J  "N^  th:  tmcf.or  of  the  infun!  pLur,t;jf  ic'bofe 
heir  ce  is,  '-jj.'tii  •u...r*.,;i,v,  and  prayed  tint  the  paiol  ilemiii-  for  tl.e  non-npje  of  the  piaintilf ;  and  per 
L.ttletoiiy  rl  e  parol  Ihjil  not  demur;  for  tie  ai^fion  ii  of  tW  ptcprt  ftijin  of  the  dcptoydaTUy  and  not  as 
hc:r,  and  this  is  at  common  Uw,  and  not  within  the  ft;.t.  of  Gloucefter,  which 
Ipeaici  of  writs  of  Aiel,  Befail,  and  of  Cornia2e,  nor  in  \\tf\m.  i.  which  fpeaks  of  f  r  '^  ^7  1 
ll»c  heir  of  the  diiTcifce  or  diiltifor.    Quxre.    Br.  Age,  pL  67.  cites  la  E.  4*  17.         V      66   1 

8.  The  court  ex  officio  put  the  parol  without  day  tvithout  plea  or 
frflyer  of  any,  where  the  demandant  was  an  infant.  Br.  Agej 
pi.  71.  cites  5  E.  3.  It.  Bed. 

9.  In  formedon  in  defccnd^r  in  which  the  demandant  fhall  not 
recwer  the  mere  rights  hut  a  limited  cjlate  per  forniam  doni  ofthefeifm 
9f  the  doneej  the  parol  fhall  not  demur  by  the  prayer  of  the  tenant^ 
but  he  fball  be  anfwcred  within  age,  uidefs  any  thing  be  pleaded 
agaLnfl  him  to  which  he  cannot  be  party  to  try  within  age*  6  Rep. 
4.  b.  in  Markal's  cafe,  and  fays,  that  with  this  agrees  8  E.  3.  g. 
12  E.4.  17.  34  H.  6.  3.  40  E.  3.  42  E.  3.  13  E.  3.  Formedon  96. 
3E.  2.  ibid.   133. 

xo.  But  in  affife  and  ajftfe  of  Mortdancejlor  brought  by  infant, 
there  becaufe  there  is  a  jury  the  firfl  day,  and  the  jury  (hall  inquire? 
of  the  circumflances,  the  parol  upon  any  plea  pleaded  fhall  not  de« 
mur.     6  Rep.  4.  b.  cites  8  E.  3.  36. 

II*  Where  the  parol  ought  to  demur  for  the  non-age  of  the 
infant,  the  court  ought  io  award  that  it  fhall  demur,  though  the  tenant 
would  anfwer.     6  Rep.  5.  in  Markal's  cafe,  cites  S  E.  3.  10, 

12.  It  an  iyifant  aliens  within  age^  a): A  dies  within  age^  and  his  SeeS.P.al- 
heir  brings  a  dum  fuit  infra  eetatenij  the  tenant  may  pray  that  the  n^'"*-*^-  i>- 
parol  demur,  and  yet  the  aSfion  did  not  dfcenu'y  for  it  lies  not  for  Midiri&*» 
him  who  aliened,  becaufe  he  died  within  age,  and  the  writ  fays  Dum  p.  &  M.  in 
fuit  infra  aitatem.  6  Rep.  4.  a.  in  Markai's  cafe  [by  the  Reporter,  <"^feof  An- 
as  It  fcems.J  Ward. 

13.  So  if  the  heir  brino;s  writ  of  Non  compos  m^ntisy  the  tenant 
may  pray  that  the  parol  demur,  and  y'jt  a  naked  ri<^ht,  ar.d  no  ac- 
tion, defcends.  6  Rep.  4.  a.  in  Markal's  cafe,  by  the  Reporter, 
as  it  feems. 

14.  If  infant  has  2.feigniory  hy  drfcent^  r.nd  the  tiiiant  cecfes  or  dif-   ^  ^«P-  3-  ''• 
claims  in  avowry  made  of  his  ownftlfm^  or  if  he  is  hcjf^rd^  or  attaint  cordinVlr 
tffilonyy  or  diis  witbsut  heir^  he  ihall  have  ceflkvit,  right  upon  dif-  in  Marfc>' 

Ii  J  claimer. 
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bars  cafe,     claimcr,  and  writ  of  cfcheat  to  demand  the  land  in  lieu  of  the  Icr- 
o  Jtcr.         ^j^^g  .  ^jjj  ^g  p^j.^j  Q^^j  ^^^  demur,  becaufe  no  right  anceftrel  de- 

fcends  to  him  for  the  land,  and  it  is  but  reafon  that  he  have  the  fer- 
viccs  paid  to  him,  or  the  land  in  rccompence,  &c.  D.  137.  b.  pL 
25.  Hill.  3  &  4  P.  &  M.  in  Baffet's  cafe. 
aI^S  jundcrs  ^^"  ^"tA'A'  '^  ^^^cute  afine^  limiting  a  remainder  to  the  plaint ij^* s 
V.  Bray,  grandmother^  whofe  heir,  &c.  The  plaintiff" appeared  by  guardian^ 
8.  c.  and  being  within  age,  and  therefore  the  defendant  praved  that  the  parol 
Weil  ^^**  fliould  demur,  but  was  ordered  to  anfwer  over,  becaufe  he  did  not 
hctd,°hat  pliod  the  deed  of  his  ancejhr.  And.  24.  pi.  52.  Pafch.  4Eliz.  Sands 
ttic  parol      V,  Bray. 

Ihould  not 

demur  far  non-age  of  rhc  demandint,  but  where  he  dentands  of  the  fcifin  of  his  nnceftor,  as  in  writ 
of  Aid,  Cofinage,  or  Entry  fur  Diffeifin,  uhereas  here  it  appcnrs  that  no  polfeflion  ever  was  in 
the  dem.indanc's  aticcftor  j  beftdcs,  he  demands  not  any  land,  but  only  the  execution  of  a  fine, 
Whcrens  tht  pafoljlaUd^mur  in  no  ctfe  lut  nubne  land  it  demanded',  and  defendant  was  awarded  tf> 

anlwer.— Kclw.  204.  b.  pi.  5.  S.  C  in  toridcm  verbis. D.  110.  b  pi.  26.  S.  C.  but  S.  P.  docs 

rot  appc.ir. D.  21  q.  b.  pi.  5^.  S.C.  but  S.  P.  does  not  appear.— •  Mo.  16.  pi.  59.  Anon,  but 

feems  ro  be  S.  C.  and  S.  l*..iccordingly,  though  the  infant  had  the  remainder  by  defcent,  and  though 
the  par:i.:uKir  ellatc  was  determined  in  the  time  of  the  infant's  father;  but  tliat  if  the  defendanC 
IniJ  pleaucd  ti.e  uceJ  of  the  ?.iiceftor  of  the  infant  in  bar,  the  parol  fliould  demur.— Bendl.  in. 
pi.  151.  S.  C.  that  the  fci.  fa.  w.is  brought  by  the  rcftiainder-man  in  fee  of  a  remainder  in  tail  to 
his  •j;:-3nHmor  har,  fo  that  the  plaintiff  is  in  a  manner  a  purchafor ;  For  the  eftate  tail  on  which  this 
fcmjiniler  (Jcpentied  wa*;  determined  in  the  time  of  the  plainiifFs  father,  and  not  before,  and  (he 
c'cfesi.'lnnt  luy.  ple.-xdmg  any  warranty  of  the  plaintiffs  anceftor  with  aiTets,  he  was  ordered  to  an- 
fwer over. JNlo.  ^5,  pi.  114,  S.  C.  in  the  fame  words  with  Dal.  ^7.  pi.  4.— 6  Rep.  3.  a.  b. 

cites  S.  C.  as  adji!ilr:ed  accordingly  after  fcreral  arguments  and  great  deliberation,  and  that  the  re-. 
coi  d  of  the  judgment  w.is  flieun.  Arul  for  the  better  apprehending  the  true  reafoa  of  this  judg- 
ment, the  ru'es  of  the  common  law  are  firft  to  beobfervcd,  and  then  the  alterations  made  by  ft^ 
tutc.  And  as  to  tiie  ui  ft,  every  tfil  n  ni-m  is  cither  tKjT.JToty,  viz.  of  his  own  feifin  or'poflcflion, 
$r  aKctjiidy  viz.  of  the  I'e'An  or  polfeifion  of  hisanceltor.    And  generally  in  all  real  anions  pof- 

felFory,  though  he  has  the  land  by  defcent,  and  the  \ew7Xit  pitadi  tin  deed  of  his  ancrftcr 
r  J  ^  J  "J  iti'th  "Marionivy  the  parol  fliall  not  demur  for  his  non-age  ;  For  the  law  prefumes 
*•       J  •    J     the  granting  it  where  the  demandant  is  an  infant,  is  for  his  benefit,  lead  for  want  of 

knowing  his  eftate,  and  the  truth  of  the  matter,  he  may  be  prejudiced  in  his  right 
defcended  to  him  from  his  anccllor.  But  when  the  anceftor  dies  fcifed,  and  the  land  defcends, 
and  he  takes  the  profits,  it  will  be  prejudicial  to  the  infant  to  lofe  his  pofleflion,  and  be  kept  out 
till  his  full  age.    But  when  a  naked  right  only  defcends,  he  is  at  no  fuch  prejudice. 

It  Is  not  16,  Aftions  ancejlrel  are  of  two  forts,  viz.  one  is  called  An- 

calied  Ac-  ^^gfl-fgi  DroitureL  becaufe  nothing  defcends  from  the  anceftor  but 

treiDroitu-  a  naked  right;  and  the  other  is  called  Anceftrel  Pojfejfory,  becaufe 

rai  becaufe  the  anceftor  died  feifed  in  pofreflion,  and  the  fame  land  defcended. 

the  aclion  5  R^p.  ?.  b.  Pafch.  35  Eliz.  in  Markharh  cafe  obiter.  * 

hirt  becaufe  the  right  defcends  from  the  anceftor,  for  which  aflion  of  the  fcifm  of  the  anceftor  it 

g»vcn  to  the  heir.    6  Rep.  4.  a.  in  S.  C And  therefore  if  an  infant  aliens  within  age,  and  die 

within  .^?c,  and  his  heir  brings  a  writ  of  Dum  f.ai  infra  iCtatem^  the  tenant  may  pray  that  the  parol 
dt  ly^.uvy  and  yet  the  adlion  docs  not  deiVend  ;  for  it  does  not  lie  for  the  alienor,  |>ecaufe  he  died 
V  ;:hin  .\;c,  an«l  the  writ  was  Dum  fui:  infra  ?etatem.  So  if  the  heir  within  age  brings  writ  of 
.V  ^  i'.mfoi  ,w«//;,ihc  tenant  may  pny  that  the  parol  demur,  and  yet  a  naked  right,  and  no  a^oa 
dcfc«nUc.    6  Rep.  4.3.  in  Markhal'scafe. 

17.  As  if  infant  brings  a  writ  of  right  as  heir  to  his  aiiceftor9 
and  lays  the  efpUes  in  his  ancejlor,  the  tenant  (without  any  pica) 
may  pray  that  the  parol  demur.  6  Rep.  3.  b.  in  Markal's  ca& 
obiter. 

18.  In  all  cafes  when  a  naked  right  in  fee  fmple  defcends  Jrom 

any  anceftor  (ivho  was  once  tn  pojfejfton)  to  an  infant,  there  in  any 

ei/lion  amejlrd  brought  by  hmi,  the  tenant  v^'ithout  any  pica  pleaded 

may 


tnay  pray  that  the  parol  may  demur.    6  Rep.  3.  b;  Pafchi  35  Elizi 
C  B.  in  Markhal's  caie. 

(A.  2)     Age*     By  Statute  of  Gloucefter. 

t.     Stat,  Gloucejier^   JF  a  child  zvithin  age  be  h olden  from  his  *  I"  '»"''- 

6£.  I.  cap.  2.     .    heritage  after  the  death  of  *  his  father.  If'/^r''^ 

cevfiftj  grandfatberj  or  great  grandfather-^  Vi:  hereby  he  ts  driven  to  his  Uif.they,  a 

uncle  with 
Vfarranty  vfas  pleaAed  In  /-.rr,  anj  prayed  that  the  parol  dcmnr,  and  tbe  other  faid  that  this  ftatute 
is,  that  in  favour  of  an  infant  the  intjuelt  fliall  he  t.iken  immediately,  and  it  was  anfwered,  that  thft 
itatute  is  in  writs  of  Aid,  Befailc,  and  Cofina^e  only.  But  note,  that  thq  ftatute  is,  that  if  an  iiafanC 
be  held  out  of  his  heritage  after  the  death  of  his  father,  grandfather,  or  great  grandfather,  &€•  quod 
oota.    Br.  Parol  Demur,  pi.  15.  cites  8  A>ir.  iz. 

Some  MS.  of  this  chapter  before  printing  came  to  ns  omUted  thefe  words  (his  father)  which  be- 
ing ihewed  to  the  judges  in  8  E.  3.  they  were  of  opinion  that  a  writ  oi  ^hrt<L^r.c>'f.or  was  not  with- 
in this  law,  and  Flcta  following  that  error  rehearfing  this  chapter,  faith,  Apud  Gloc'  provifum  fuit, 
fi  hxrcs  infra  aetatem  petat  feifmam  confan^uinei,  avi  fui,  vel  proavi,  &  excipitur  contra  cum,  Acc. 
omitting  patris  fui  5  but  in  the  print  the  former  error  is  amended,  and  accords  with  our  later  books* 
2  Inil.  290. 

And  it  is  not  to  be  thought,  that  the  wifdom  of  the  parliament  would  provide  for  the  felfins  of 
them  that  were  fo  far  remote,  as  in  the  writ  of  Refail  and  Cofinage,  and  leave  unprovided  the 
felfm  that  was  in  the  father,  the  next  aiiccftor  of  all,  &c.  2  Inft.  290. 

By  the  words  (after  the  dtcitb  of  lis  fath.t )  is  nccelf.irily  implied  the  aflife  of  mortdanceftnr, 
and  the  cafe  of  the/.i/^>fr  is  here  put  for  an  example,  for  it  extendi  r;  the  cafes  of  the  motber,  brother^ 
Jijhr^  uncUy  or  aunt,  mpbrtv  or  niece^  after  the  dying  feifed,  of  all  which  perfons  a  writ  of  mortdan- 
•eilor  does  lie,  for  all  the  faid  cafes  are  in  equ*d  mifchief  with  the  cafe  of  the  father,  and  therefore 
are  within  the  fame  remedy.    2  Inft.  291. 

At  common  law  in  cy/i/J  •f  tight  ^  entry  fur  dijfcljiny  fotmidon  in  reverter  and  dcfcender^  dumfuit  infrtt 
gftafem,  andnsm  cai^s  mentiif  and  all  oihei  a^iinm  re,. I  fjuruUd  on  a  right  defcendtd  to  an  heir  lui.'hin  age  in. 
xeb:^bfeijin  andejplees  ought  to  be  Lid  In  the  anctftor  ivhoff  h-.ir,  ^c.  the  tenant  by  exception  to  the  per- 
fon  of  the  demandant  fo  being  within  age,  fliall  (lay  the  parol  until,  &c.  without  any  plea  pleaded 
in  bar;  but  the  writ  ought  not  to  abate  as  the  flat.  VVtltm.  i.  cap.  46.  fuppofcs  j  and  thcrcforo 
BraAon  hb.  5.  fays,  that  minor  ante  tempus  agerc  non  potcft  infra  aetatem,  oiaximj 
In caufa  proprietatis,  ncc etiam  convenire,  fed  ditferetur  ulqvic  ad  :i:tatcm,  f  d  non  ca-  F  T  9  C  1 
ilet  breve.  Per  Dyer.    D.  137.  a.  pi.  22.  23.  H.ll.  3  c^  4  P.  &  M.  in  Eallctscare.       L       O  J  J 

But  at  the  common  law  it  feems,  that  in  a'^iloni  (iv.fji'cl  f>JJ'j]'',ryy  as  w.V/,  hcjuil,  and 
fjinugt  founded  on  a  ^y^'^g  f"J<^of  the  am'flcr  ivbcre  he  nteds  nU  lay  nKy  n'p/eei,  tliero  the  tenant  cannot 
pray  that  the  parol  Ihall  demur  for  non-age  of  the  demandant,  wi'tlunn  pleading  a  feoffment  or 
tuber  thing  to  which  the  demandant  by  reaion  of  the  tendernefs  of  his  age  cannot  join  ilfuc,  nor 
fhall  the  circumftances  of  things  which  wo'ild  avoid  the  deed  be  inquired  by  the  jury,  as  it  fhould 
be  in  affife  of  novel  diffeifm  or  mortdjuceftor ;  and  theretVjrc  the  parol  fhall  demur  which  is  not 
remedied  now  by  the  ftatute,  and  the  inquell  fliall  be  taken  as  of  another  man  of  full  age.  D.  137. 
a.  pi.  23.  Hill.  3  &  4  P.  5e  M.  in  BalVtt's  cafe. 

Kote,  that  it  was  faid  for  law  in  a  foimedon,  and  not  denied,  thut  for  f7:cn:n  /t  rrvrfr  d-rrtfuit  infra 
^tatenif  dum  nonfuit  combos  mentis,  cut  in  vitcr^  ir.'r>r(J\t  inc.ija pic-v'.]^,  &  in corf-»i'.i:  c.ijjy  and  l-'I! uiLcr  rxritt 
•Jpojfeffion  art  aided  by  thisjlatutey  that  if  the  demandant  be  within  age,  and  :\  fo-lf'K^nt  of  th:  r.ncefcr^ 
iLC  iiplc'ukd,  they  ihall  proceed  as  if  the  demandant  was  of  fidl  age,  ami  yet  the  ftatute  does  not 
fpeak.  but  of  adlions  taken  after  the  death  of  the  father  or  grandfather,  and  tliprcfoie  equity,  &c« 

Br.  Age,  pi.  5.  cites  34  H.  6.  3. Br.  Parol  Demur,  pi.  4.  cites  S.  C.  accordi}itMy  ;  biit  Brooke 

lays  Qnscre  legom  indc  ;  for  it  feems  that  no  (7.^:t^n  can  be  taken  ^y  the  e^jity  erf  ti  -y  ivb-re  tU  an* 
wtfior  Stdftijed.'-~~^z  Inft.  291.  fayc,  that  thofc  anions,  and  all  actons  of  like  nature,  are  neither 
within  the  mifchief,  nor  within  the  letter  or  meaning  of  this  acl,  for  that  none  of  them  are  adious 
anceftrel  poflefTonr  as  has  been  faid.    2  Inft.  291. 

Itiformedon  in  defender  brought  by  an  ir.ftrty  it  is  no  /■/  \i  tn  f.is  th,it  the  dm-^ndan!  li  -within  etgef  and  pmy 
that  the  parol  might  demur ;  iut  if  he  fle^ids  ivaminty  of  the  ar.C'f^or  •with  ^iJJ'::..,  and  prayi  that  tl:e 
parol  demur,  there  it  (hall  demur ;  for  he  cann^jt  try  a  dtcd  wo/  ujl'^ii  of  his  <iyi>.-:h-  uii'^in  age.  Ibid. 
•-—Br.  Age,  pi.  44.  cites  18  K.4.  23.  S.P.  for  in  writs  of  right  (as  this  writ  is)  thefc  u.catc  n:^ 
am  laWf  and  out  of  the  cafe  of  the  (latute  ;  for  //  i'./Ltute  does  not  pi :» ■  rtr^edy  /«/  in  "X"  its  'jfuiil,  Ufa!, 
9r  cofinage,  viz*  writs  in pofftjfijn,  that  there  the  circumjtanceijhall  tc  I'-quind,  contra  in  Wlits  of  right,  as 

Bgfprt  tht  mihng  this  aa,  albeit  the  an^ejior  died  fifed,  fo  as  3  fi^echold  in  law  ivas  crjl  up'>n  the  tar, 
y€t  if  aa  tjirangtr  abmted,  the  tenant  in  a  mortdanceilcr,  aid,  bcfail,  or  cofmage,  miglu  havt  ^"^^^^ 

^  4k 
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liivc  had  Ills  sgc  to  the  great  delay  of  the  demandant,  this  is  fhcwed  for  a  mirch'tcf  in  thU  particular 
I  afp,  'u  pcrfwade  that  the  Uw  might  be  general,  chough  no  writ  was  brought  as  by  the  body  of 

the  adl  appcareth.    a  lni\.  237. 

Th.sistobc        Then  the  plaintiff fljall  have  his  writ  of  entry  upon  drffeiJSn  againJI 
iindtrftood    //j^  fjgly  or  heirs  of  the  dijfelfor  or  diffeifors  (ofvuhat  age  foever  they 

entry  in  the     ^^V 

ft'y  and  fw;  w  tbepop^  for  the  words  of  the  ftatutc  be  (fur  Ic  heir  Ic  dilTeifor)  iwhich  is  a  Mnrk  of 

entry  in  the  per,  and  thcieforc  if  the  bsir  of  tin  difcijor  m^h  afaffmaU  in  fee,  and  thtftoffee  Jia^p 
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that  the  demanditnt  was  within  aje,  and  have  prayed  that  the  parol  might  demur  until  the  age  of 
the  Iieir,  as  he  may  Jo  when  the  action  is  anceltrel  droirurcl,  th:it  is,  when  the  anceflor  has  a  ii.'»ht 
only,  and  no  poffefllion,  that  is,  no  freehold  and  inheritance  at  lus  death,  fo  as  no  freehold  and  in- 
heritance dcfccnd  to  the  heir,  but  a  bare  right,  and  no  polTelfion  ;  and  f(»  note  a  Hivrfity  hetwm 
an  a^/ioH  ancejlrel  ih'.iturely  and  an  adlion  anceftrel  f<,(lt[ffMry,  But  at  the  common  law,  if  in  a  mort- 
danceftor,  aiel,  hefail,  or  cofmagei  the  tenant  pLitdcd  uftcffttuMt,  or  a  tckMc  from  a  colhtrral  an<tfi'>r 
wUh  tUfUTMty  in  bar,  &c.  there  left  the  infant  for  want  of  intelligence  might  receive  prejudice  by  [ 

trial  thefcorduring  his  infancy,  the  law  in  his  f.wour  at  the  firft  gave  him  the  benefit  of  his  age, 
which  when  it  was  ufed  for  delay  to  his  prejudice,  this  adt  was  made  (or  his  relief  therein. 
%  Iuft.29i. 

Kfengmia  And  his  adverfary  cometh  into  courty  and  for  his  anjiver  alUgtth 

T'^^lrnm  o  feoffment^  or  pleadeth  fome  other  thing  ♦  whereby  the  jujlices  award 

tufamt  an-  on  tnquefl  therej  f  whereas  the  full  inqueft  was  deferred  to  the  full 

€€Jittr  is  a  age  of  the  infant^  now  the  inqueft  Jhalliajs  as  well  as  if  he  were  of 

no  hixr  In  the  aHife  of  morti^ircfior  \  and  therefore  this  is  to  be  intended  -if  a  froffnartt  of  a  calJucrntatueJbr 
%vub  nvivrantyt  or  a  reU^iJe  ivilb  ^uarranty  from  fuch  an  ancedor,  01  Ju:b  other  mMttTj'whsrtuntotbeuiJimt^ 
tiutin^  Ui  Htinritity  could  not  anfw€i ,  as  hath  been  faid  at  the  cofWKOK  IwM ;  And  the  rule  of  Glanvile  is 
good,  Generaliter  verum  eft,  qu(xl  dc  nullo  pUcito  tcncturrcipondereis,  qui  infra  a:rjtem  ell,  per 
quod  potVit  exha^rcdaii ;  nee  ipfi  minori  fuper  re^o  rerpundel>it  dunec  pleoam  habueric  aetatem  ; 
JVid  1(»  i^  that'of  Brarton,  quod  minor  ante  tempus,  &c.    2  Inft.  291,  291. 

♦  This  PI  I  or  coiuinueth  ftill  in  the  print ;  the  words  of  the  reci.rd  are  (whereby  the  juftices 
dr^nni  lU  oc^ej  and  indead  of  the  age,  t'v />•/'«/  is  fwjurjij  which  is  oppofitum  in  fubjciSVo,  for  in 
the  writ  of  aiel,  befaiel,  and  cofmage,  t' ere  could  be  no  inqueft  awarded  before  an  ilTue  joined; 
neither  could  any  inqneft  in  thofe  writs  inquire  of  circumftanccs  (as  in  the  affife  of  mondanccftor, 
Ar  aQlfe)  but  of  the  ilfue  joined  only  ;  and  this  alfo  may  well  be  colledled  by  our  books.  2  Inft. 
290. 

f  Tliefe  words,  (whereas  the  full  inqueft  was  deferred  to  the  full  age  of  the  infant)  are  to  be 
ifriirnitn  the  tnoriilinci/!or  only  J ;  becaufe  in  that  writ  there  appearcth  a  jury  the  firft  day,  as  in  the 
iflifcof  novel  diflcifin  ;  but  fo  it  is  not  in  the  aiel,  bcfail,  or  cofinar:e,  unlef>  you  will  t.ikc  inqueft 
jor  trial,  and  the  /  nft  11  wl-fre  trial  is  de/nyeJ  until  the  m-'  <jf  the  infant,  and  then  it  may  Live  rtjtrerct 
U  allt^^e  writ,  nuntfd  in  this  chopttr.  So  as  now  fuch  pleadinij  trials  and  proceedings,  ftiall  be  in 
ihcfe  four  anions  ab  it  the  piuiatiif  were  of  full  age.    2  Inft.  291,  29Z. 


[  136  ]       (A.  3)     Age.     By  Statute  of  Weftminfter  i. 

The  «/:/'.</  3E.  I.  Stat,  JVefim,  IF  any  from  henceforth  purchafe  a  writ  of 
'aw.r  1.  c«A47.  ^  Novel  dijfdfin, 

that  if  a  man  had  been  diiTviifcd,  and  rithr  th  XJI'iifef  or  ./r//"  %■  bad  died,  their  heir  heit^r  wittnn  a^tt 
in  a  writ  of  entiy  fur  diiTciftn  brought  by  the  heir  of  the  ilii:  fee,  being  within  age^  or  by  the  dif- 
feifee  or  his  he>r  ac^ainft  the  heir  of  the  diifeifor,  being  with.n  age,  the  parol  had  demurred  until 
V:".  full  a;;e  of  tlae  heir  refpedlively,  which  was  a  great  delay,  and  is  remedied  on  both  paits  by  this 
a<5l.    2  Inft.  257. 

riub  ftatiite  is  to  be  taktnf,r\eily»    6  Rep.  5.  a.  in  Markal's  cafe* 

A 'he  it  the         And  be  againfi  whom  the  writ  was  brought  as  principal  Jiffeifor 


j^^ — 


9ffe.  136 

f !f  ht'r  'ojithln  a^f^  in  n  Writ  of  cntn'  nj^ainfl  the  heir,  he  (hall  have  his  nge,*for  this  a6l  extendi 
but  to  th  i'ir  ef  :^^r  ci'ff'ipy^  x^'ho  futeth  in  his  father's  Teat,  and  C(>mcth  to  the  kind  vviihout  coii- 
I'lderation;  but  oth  r-jsijc  it  is  V/*  him  if  it  pwch  ijiih  lU  Lnd  ryf  !ije  /  />,  for  he  and  his  heirs  ard 
wut  of  the  letter  and  meaning  of  tliis  act ;  the  fame  law  is  of  the  vcucfju-  ami  f  tie  in  aid  within  age, 
2  Inft.  157. 

If  the  ffmey  htir  rf  r V  {!ilTiip}i\  t^L  th  Lu/I'.ivJy  and  l.ith  ijfic  iv't'i-:  ripe  and  dlethy  the  d'ljjcii'ee  hrinrs 
a  xjfit  of  fTiSry  nj^ainft  the /<r/i.<»rf  by  tie  cwtrfi^,  aivl  he  pr^ys  in  aid  ff  b'r  tv  thin  (7ge,  he  (hall  have  Ins 
z%c  ;  for  this  i»  a  writ  (»f  tnify  in  the  f>oJl  being  brought  againll  tlie  tenant  by  the  curtefy,  auil  fo 
MM  of  the  ftatute.     2  Ifift.  257. 

If  there  be  twi  brotkrs  and  a  f/lry  the  elder  brother  dijfeifeth  one  and  </vf/>,  and  the  land  defcendeth 
to  bit  brototry  and  he  rnters  and  tii  th  'V/.-r/,  and  the  land  defcendeth  to  ihe  Jijler  tuithin  age  ;  in  a  writ 
of  entry  by  the  didcifee  r'giinft  the  filler,  Ihe  fhall  be  ouftcd  of  her  age  by  this  ftatute,  wherein 
^hicc  things  are  to  b«  obferved.  r.  'i'hat  the  meiU.iti  hir  m  the  p:\rt  of  the  d^'-ijhr  is  witlwn  tli€  fta- 
I'ue.  a.  That  though  the  fifter  is  to  m.ikc  herfelf  fifter  and  her  to  the  younger  brother,  and  not 
to  be  dilfcifor,  for  that  her  younger  brother  entered,  yet  \s  jhc  heir  within  the  meaning  of  thii  Jlututc 
f  /  :i^  dljffififj  and  therefore  to  be  oufted  of  her  age.  3.  Th.it  a  writ  of  entry  in  the  per  is,  cui  iii 
l.'js  fpecial  cafe  is  within  this  act.     2  Inft.  257,  258. 

Special  ZyiVj,  as  in  gtivtlki'td,  bjrough  Kn/ti/}}y  and  the  fper  of  the  whole  hlood  are  on  both  fides 
wtUi  tU^tute\  for  though  they  be  not  heirs  by  the  common  law,  yet  are  tliey  heirs  within  th« 
irtcntion  of  this  law,  which  is  to  be  taken  benignly,  being  made  for  ex[>edition  of  juTiice,  aud  €• 
Cult  delay.     2  lnd.  258. 

In  the  fame  wife  the  heir  or  heirs  of  the  dijfeifee  Jhall  have  their  Wrrt  of  <-»- 
v:rits  of  entry  againjl  the  dijfeifors^  or  their  hetrSj  of  what  age  focver  ^^^  Z^^'^JZ 
they  be^  if  ptr  adventure  the  dijjeljee  die  before  that  he  hath  fur  chafed  fupp^fed  tka 

his  writ,  *^  tenant 

ifijjeifed  the 
tr-Jxri  of  tfe  plMrtijft  and  m.^de  hln.felf  hur  off.  fin  of  P,  fnn  of  B.  hoiUr  to  him  who  'Ufas  diJJvifiJ, 
'I  iiS  tenant  pleaded  th-t  the  demaiubnt  is  u  ithin  age,  and  prayed  that  the  parol  demur  j  for  the 
ftituic  is  intend  .'d  fon  and  heir,  that  by  liis  non-age  the  parol  Ihnll  not  demur,  and  this  demandant 
is  c'»ufm  and  heir,  therefore  out  of  the  Uatute;  and  alfo  J.  and  P.  who  furvived  the  diffeifce  wer« 
of  full  age,  to  whom  tliis  action  was  given  ;  judgment  |>er  Stone,  The  ftatute  it  general,  where  tljt 
I  :i  uf  the  djfif.e  vtin^s  the  m'^lion  agairj}  hinswh-i  dxi  lU  wror.g,  that  the  parol  (hall  not  demur  for  hi* 
tvu:i-at;e,  wt.erefore  anfwer,  by  which  he  Laid  that  he  did  not  diifeife,  prift.  See,  Br.  Age,  pi.  i8« 
<..''s  21  E.  3.  27. 

This  b  to  be  underjlnod  as  well  of  the  mrdi>ite  as  *f  the  immediate  heir  of  the  diffe'f'yr,  and  therefore  if 
there  be  .::  rand  fat  her,  father,  and  fon,  and  the  grandfather  is  difleifed  and  dicth,  and  the  father  of 
fill  age,  likcwife  dieth,  the  fon  is  within  age,  and  brings  his  writ  of  entry  againft  the  di(reifor,  ho 
V  ID  heir  within  this  ftatute ;  for  he  maketh  himfelf  heir  to  the  grandfather,  who  was  tlie  diC-' 
it.fee.    2  lalt.  25J(« 

So  that  for  the  non-ages  of  the  heirs  of  the  one  party  nor  of  the  f  I  -77  1 
ttheTy  the  writ  Jhall  not  be  *  abated^  nor  ihe  plea  delayed  \  but  as  much 

as  a  man  can  without  cjfniding  the  latUy  it  mujl  be  hajied  to  make  Entry  in 

+  frcjhfuit  after  the  dijflfm ;  '^  P'^  * 

cafe  was,  dij^ifot  had  iffue  a  fon  ard  a  d^zu^hier,  and  diid  fifdy  and  the  fin  entered,  and  died  jeij  d 
\~'tUii!  iiVue,  and  the  dtuphter  ert  red  ai  heir,  a[;.iinft  whom  the  writ  was  brought,  and  (he  p'raved 
licr  age  upon  this  matter,  where  this  ftatute  is  that  by  the  non-age  of  the  heir  of  the  dilfciice, 
nor  of  the  heir  of  the  dilfrifor,  the  parol  (hall  not  demur  where  fre(h  fuit  is  m.idc,  and  becaufe  it 
was  (hewn  how  the  demandant  made  fre(h  fuit  as  well  againft  the  bmther,whofc  heir  the  tenant 
is  ds  orherwife,  (he  was  oufted  of  her  age  by  award  ;  for  Ihe  was  alfo  heir  to  tlie  diflcifor,  though 
ftxe  was  not  immediate  h.cir  to  him  ;  quod  nota.     Br.  Age,  pi.  22.  cites  24  E.  v  15» 

H'rjt  if  cntTf  within  the  dt^reet  upon  dilViifjn,  the  tenant  vouched  'Jf.  and  prayed  th.u  the  parol  de- 
irar,  and  the  demandant  faid,  becaufe  this  writ  of  entry  is  within  the  degrees,  and  he  is  heir  to  the 
d;:fcilor,  and  this  ftatute  wills  that  for  the  non-age  of  the  one  nor  the  other,  after  the  dilleifm, 
the  parol  (hall  not  demur,  &c.  and  the  other  d«rinurred  becaufe  this  ftatute  fays,  where  tijc  action  is 
brought  againft  the  heir  of  the  di(reifor  .ns  tenant,  and  thi«!  acftion  is  brought  '^-^ainjl  an-thtr,  and  ths 
t  .*• ,{  vexihcdt  fo  that  he  is  vouchee  and  not  tenant,  and  therefore  out  of  the  cafe  of  ^he  ftatute. 
^^re.    Br.  Parol  Demur,  pi.  3.  cites  27  H.  6. 1. 

This  ftatnte  takes  away  the  age  as  well  of  the  part  of  the  tenant  as  of  the  demandant  in  writ  of 
r^'yfm  dtfftif.n  to  the  anrrjhr^  if  fre(h  fuit  was  made,  as  is  adjndgcd  in  24  E.  3. 46.  For  in  fuch  caf« 
becaufe  a  naked  right  defcrnds  to  the  heir  at  the  common  law,  the  parol  (h^U  demur  for  his  in- 
t^''C7 :  b\ii  the  (aid  aA  is  taken  ftriiftly,  and  extends  not  to  any  other  adlion  thati  writ  of  entry  fur 
c*lfciiin.  6  Rep-  4.  b.  cites  46  E.  3.  tit.  Ar:e  76, 
Mdf  at  the  conunon  law,  if  the  grand fdiUvr  was  dliTeireJ  and  brought  alfifc;  and  died  pending 
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the  writ,  and  afterwards  the  father  brouglit  writ  of  entry  fur  diflcifin,  and  died  pending  the  writ  f 
in  this  cafe  in  writ  of  entry  brought  by  the  fon  of  the  dillVlfin  down  to  his  grandfather,  the  parol 
ibould  not  demur  for  the  non-age  of  the  ''on,  by  realon  of  the  fpccdy  and  frelh  purfuit  which  hid 
been  made.    6  Rep.  4.  b.  and  fays  that  with  this  accords  10  E.  3.  ;S. 

*  Here  (abatement)  is  taken  for  putting  off  the  tvnt  a>ul  pica  wuhout  day  urjll  full  age,  but  the  writ  is 

t0t  abated. 

+  This  (freih  fnit)  is  not  to  be  under ftood  between  the  difflihr  and  tht  dijj'iifeey  altbvtvh  tot  dijjeifor 
twtinuc  in  po^r[linn  30  or  ^o  yiarij  &c.  But  when  the  diifeilor  dies,  then  is  the  frelh  fuit  to  be  made, 
ahd  that  is  regularly  nvithin  a  year  and  a  tiay  after  tbi  death  of  the  diJJtifjT ;  for  within  that  time  con- 
tinnal  claim  may  be  made,  which  is  in  law  recens-  &  continuum  clameum,  and  within  that  time 
an  appeal  of  death  may  be  brought,  which  is  recens  iafecutio,  Sc  Tie  in  multis  aliis  fimilibus.  2 
Inft.  258. 

This  claufe  And  in  like  manner  this  Jhall  be  ohferved  i»  all  points  for  the  right 
is  to  be  un-  ^r  p^glafeSy  men  of  religion^  and  others^  to  whom  lands  and  tenements 
cccie(iafti°  ^^»  '^  «^  ^Ifi  ^fi^^^  ^fi^^  Others  deaths  whether  they  be  dijfeifees  or 
•alperfons,  dijfeiforsy 

that  be  r«- 

rn/ar,  and  not  ecclefiaftical  perfons,  that  hefecuLr^  for  the  re^lar  are  dead  perfons  in  law,  to  whom 
no  Kinds  (as  this  ilatnte  fpeaketh)  can  defcend  after  the  death  of  any  other;  but  to  the  fecular,nf 
to  bi(hops,  parfons,  vicars,  and  the  like,  lands  may  defcend,  and  therefore  they  are  not  within  tl  it 
claufe,  but  within  the  former  branches  of  this  a£l  for  fuch  lands  as  they  are  feifed  of  to  them  and 
their  hcii's  in  their  natural  capacity.    2  Inft.  258. 

And  if  the  parties  in  pleading  come  to  an  inquejly  and  it  pajfcth 
again/}  the  heir  within  age^,  and  namely  againjl  the'  heir  of  the  dif- 
feifecy  that  in  fuch  cafe  he  Jhall^have  an  attaint  of  the  king*s  fpecial 
graccy  without  giving  any  thing. 


(B)     In  what  Aftions  he  fhall  have  his  Age. 


[  I.  TN  writ  of  dower  the  parol  ought  not  to  demur  for  fevour 
-^  of  dower,  and  becaufe  peradventure  the  feme  will  die  bc- 


•S.P.biit 
]f  he  had 

of^^lii^    fore  his  full  age.     *  S  H.  5.  13.    Curia.     -fijE.  3.  59,    12  E.  4- 
12.  Trin.*  4  Jac.  B.  R.   between  Epps   and  ||  Epps   adjudged. 
[  138  }  Skene  Quon.  Attachiamenta,  cap.  90  and  99.    The  law  of  Scot- 
.  ,       .      land  is  accordingly,] 

It  feems  he  o  y  j 

Ihould  have  had  his  age.  See  Br.  Age,  pi*  17.  cites  S.  C.-^^Fitzh.  Age,  pi.  19.  cites  S.C.— ^ 
Mo.  847.  pi.  1 148.  cites  Pafch.  35  £liz.  that  feme  brought  dower,  and  all  the  tertenants  made 
default,  and  thereupon  judgment  was  given,  and  error  was  brought  and  afligned,  becaufe  one  of 
the  tenants  was  within  age;  but  adjudged  no  en'or.  Mo.  848.  pi.  1149.  Trin.  41  £liz«  Har- 
vey's cafe,  adjudged  in  error  accordingly^  where  it  was  ailigned  that  the  tenant  was  within  age* 
and  cites  Fleta,  lib.  6.  cap.  42.  [43]  That  hzres  minor  annis  20.  [21]  non  refpondebit  nifi  in 
cnfu  dotis;  and  Bradton,  fol.  252.  and  Britt.  cap.  101.  fol.  217.— —Same  books  cited  by  Coke 
Ch.  J.  3  Bulft.  145.—-— 3  Bulft.  135.  Jones  cited  44 £.3.  that  in  dower  the  heir  fhall  not  have 
bis  age,  to  which  Coke  Ch.  J.  agreed,  and  faid  it  was  very  clear.  If  dower  be  fettled  the  heir 
ihall  not  have  hi$  age;  cited  by  Doderidge  J.  3  Bulft.  142.  as  adjudged  in  44  £.  3.— ~S.P.  ad- 
mitted by  Coke  Ch.  J.  3  Bulft.  i  ;6.— In  dower,  if  the  tenant  vouches  the  heir  u  ithin  a^,  thert 
in  favour  of  dower  he  ought  to  Ihew  a  deed.  6  Rep.  5.  a.  cites  1 1  E.  3.  Voucher  13.  40  £.  3. 5* 
50  £.  3.  25.    10  £.  3.  31. 

■)*  Fitzh.  Age,  pi.  49.  cites  S.  C. 

3  Bulft.  141.  Doderidge  J.  fays  that  2  reafons  are  given  in  the  nUl  books,  and  admitted  of  i* 
the  later  books,  why  age  ftiall  not  be  admitted  in  dower;  ift,  becaufe  d<ytL\T  n  much  favMr:i  in 
law;  and  2dly,  becaufe  this  is  a  fpecdy  fuit,  and  therefore  no  delay  to  be  admitted  in  it  j  and  nv 
mifchief  ihall  hereby  come  to  the  heir,  becaufe  ihe  (ball  rteova  a  putiuuLtr  ijUu  only  6>r  her  life# 
and  to  be  attendant  upon  t^e  heir,  and  ftie  is  to  be  in  of  the  eftate  of  Ur  bujhand\  and  if  (he  fl»U  hav« 
this  favour  in  law  when  her  dower  is  fettled,  (he  Ihall  have  this  favour  alfo  in  the  means  to  come 
to  it.  Dower  is  demandable  againft  an  infant,  and  he  (ball  nc^t  iuve  his  age ;  per  V\'tiliaaa  M 
Tanfield,  being  only  in  court.    Cro.  J.  1 1 1,  pi.  i.  liilL  3  Jac  in  cafe  of  Smitli  v.  Smitht 

II  S«e  tiu  Error^  (G.  c}  pL  30.  S.  C. 
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In  tcril  of  dower,  if  infant  be  not  tertenant,  he  (hall  not  have  his  acje  ;  but  olherwife  if  he  be 
tenenanc.     Roil  Rep.  325.  Hill.  13  Jac  B.  R.  in  cafe  of  Herbert  v.  Bmlou. 
Scc(D)  pt  1,2,  3.  5,6. 

f  2.  If  a  feme  brings  ^od  ei  deforceat  upon  recovery  had  of  F»tzh.  Age, 
land  which  Jhe  claims  to  hold  in  dovjer-^  the  parol  fliall  not  demur,  ^'^'  ^'^^ 
becaufe  it  is  of  the  nature  of  writ  of  dower.     44  £•  3.  43,]  s.  c.  cited 

by  Dotle- 
r.d^e  J.  3  Biilft.  141.  as  ruleil  that  the  heir  fliall  not  have  his  age  in  this  aftion,  it  being  only  to 
reAorc  her  to  her  dower.— S.  P.  accordingly,  becaufe  the  title  of  dower  is  materially  in  quef. 
tion;  per  Haujhton;  Roll.  Rep.  313.  pi.  31.  cites  S.  C.-^— S.  C.  cited,  and  S.  P.  agreed,  per 
cur.  RoU.  Rep.  251.  Mich.  13  Jac.  B.  R.  S.  C.  cited  by  Haughton  J.  3  Bulft.  138.  and  fays  that 
fo  isFitzlu  Dower  181.  6  H.  3.  and  16  E.  3.  Ibid.  pi.  56.  S.  C.  cited  by  CokeCb.  J.  Crookc 
and  Haugbtun  J.  Cro.  J.  393. 

[  3.   But  if  tenant  in  dower  he  dijfeifed^  and  dijpifor  dies  feifed^  the 
heir  fliall  have  his  age  againft  the  feme.     44  E.  3.  43.] 

[  4.  In  attaint  againjl  the  heir  of  him  who  recovered  in  the  firft   *  Fitzh. 
^lon  the  parol  (hall  not  demur  for  the  non-age  of  the  defendant  ^[tes'J'^c^' 
for  the  mifchief  of  the  death  of  the  petit  jury  before  his  full  age.  ^Br.  A^c, 
47  Ain  4.  Curia.  47  E.  3.  9.  *  H.  6.  46.  Curia.]  pi.  3-  cites 

Ibid.  pi.  9«  citer.  47  E.  3.  7.  S.  P.  per  omnes,  though  he  be  tenant  and  in  by  defcent.— S.  C.  cited 
i>  Rep.  4.  b.  S.  P.  by  Haii^liton  [.  becauie  the  iurors  may  all  die.  3  Bulft.  135.  137.  and  S.  P. 
by  Dodtrid'^e  J.  Ibid.  140.  and  fays  that  in  this  r.li  our  books  agree.  Ibid.  145.  S.  P.  admitted 
by  Coke  Ch.  j.-^— S.  P.  by  Haugb.ton  J.  Roll.  Rep.  251.  and  Ibid.  323.  S.  P.  by  Haughton,  and 
Cited  the  books  in  the  piincip-il  cafe,  and  the  f^me  was  ajreed  to  per  curiam,  and  Coke  Ch,  J« 
aud  Crocke  ixided  tJ.is  uinher  rc.ifon,  becaufe  it  was  pro  bono  publico,  and  to  punifh  a  falfie 
▼crd'.ct. 

Br.  i\ge,  pi-  9.  cites  S.C.  iha"  in  attaint,  notwithftandinjj  the  heir  be  tenant,  and  in  by  defcetit, 
yet  he  Ih ill  not  have  his  a:;c;  per  omues.— Fitxh.  Age,  pi.  43.  cites  Sir  Richard  Walgrave's 
c-fe,  S.  C.  but  S-  p.  does  not  appear. 

If  the  next  heir  of  the  dead  be  within  ar^c,  he  mnft  bring  his  at*peal  of  death  within  the  year  and 
tha  day,  according  to  tliis  adl;  hut  it  hath  been  hoi  Jen  in  many  books,  that  the  parol  fliould  de- 
mur until  hi*  full  age ;  .ind  the  rc^fon  yielded  tlit-rcfore  is,  that  the  defendant  cannot  wage  battle* 
*cc.  But  it  hath  been  often  adjudged,  and  approved  by  continual  experience  of  latter  times,  that  it 
u  mI  puKttd  durrY  ^*  minority f  and  the  reafon  of  failer  of  battle  is  of  no  force;  for  that  a  maa 
aboTc  70  years  of  age  (hall  have  an  appeal,  &c.  and  yet  the  defendant  (hall  be  oufted  of  battle, 
and  fo  if  the  plaintiff  in  an  appeal  be  mayhemed^  Sec.  the  defendant  Ihall  be  oufted  of  battle,  and 
yet  the  appeal  fiiaU  proceed.    2  Inft.  32c. 

[  5.  In  attaint  agaivjl  the  heir  of  a  feoffee^  the  parol  fhall  not  de-  *  Br.  A^e, 

mur  for  non-age  of  the  defendant,  for  the  mirchief  of  the  petit  ^   ^'  *^"** 

jury  before  his  full  age;     47  £.  3.  9.  Curia.    9  H.  9.  46.  Curia.  [  ^39  1 

1 47  AIT.  4.  Curia.]  s.  c 

Fitib.  Age,  pi.  x6.  cites  S.  C. 
^  Br.  Age,  pi.  60.  cites  S.  C.  and  S.  P.  per  omnes. 

[  6.  TThe  fame  law  in  attaint  againjl  tenant  in  dotver  within  age^  1*  -^>*  —i 
who  was  the  feme  of  the  recoveror^  and  is  endowed  of  his  pofleiEon.  Fol«  138* 
40  AfE  20.  aajudged.l  <^  — y— ^ 

J      o      J  .  Forftichas 

not  her  dower  by  defcent.    Br.  Age,  pi.  38.  cites  S.  C 

[^7.  In  a  ^are  impedit  the  parol  fhall  not  demur  for  non*age  of  Br.  Age, 
the  patron  defendant,  becaufe  the  lapfe  may  incur  during  his  non-  P^-  40.  cii«s 
age.     43A(r.2i.]  K«h~gc, 

pi.  ^5.  cites  S.  C— 3  Bulft.  141, 141.  S.  P.  by  Doderidge  J.  cites  4^  AfT.  pi.  22.  Ibid.  14a* 

S.  P.  hy  Crokc  J.  and  ibid.  145.  S.  P.  by  Coke  Ch.  J Ibid.  145.  per  Coke  Ch.  J.  accordingly ; 

ior  xXjftTz  a  wroog  is  done,  and  it  is  a  perfonal  a^ou. 

a  [8.  St 
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s.  p.  nor  [  8.  So  if  the  king  prcfeniSy  in  right  of  the  heir  in  ward,  to  ttji 

lli!u  not  be  ^^^^^^^  ^f,  which  another  is  patron  of  the  grant  of  the  father  of  the 

grafitcd;  for  ward  with  warranty  of  the  land  to  which  this  is  appendant,  who 

age  docs  not  left  aflets  to  the  ward,  and  the  patron  fues  by  petition  to  the  king 

Imp^hTfor  ^^  *'^P^^  ^^^  prefentment,  ftiewing  the  matter,  the  parol  fliall  ncx 

the  lapfe,  demur  for  the  non-age  of  the  ward  j  for  the  mifchief  of  the  lapfe, 

andaifothc  and  this  fuit  is  in  nature  of  Quare  impedit.     4.^  Aff,  2i,  ad- 

htirisnot     judged.  1  -^  r  TO 

party.    Br.  J^^g^'^'J 

Age,  pi.  40.  cites  S.  C— ^Fitzh.  Age,  pL  75.  cites  S.  C.-^*—Roll  Rep.  324.  cites  S.  C. 

Br.  Age,  [9.  In  a  writ  of  efirepcment  againji  an  infant,  he  (hall  not  hare 

s'c  L!!!!^    his  age,  becaufe  this  adion  is  in  nature  of  a  trefpafs,  and  it  is 
Fitzk  Age,  done  by  himfelf.     3  H.  6.  16.] 
pL  14.  cites  S.  C— S.  C.  cited  D.  xo4.b.  pi.  13.— —2  Inft.  328.  S.P.  and  cites  S.  C. 

The  parol         [  10-  In  affife  the  tenant  (hall  not  have  his  age,  becaufe  it  is  De 
niaii  not       fon  (Qrt  demefne,  and  there  fliould  not  be  any  delays  in  this  writ. 

demur  for      _oi:»-.^j*jjt  • 

thcnon-affc  S^  E;  3-  ^7.  adjudged.] 

neither  of  the  plaincitf  nor  of  the  defendant ;  by.  the  reporter.    3  Rep.  50.  a.— —2  Ind.  41 1.  S.  P. 

♦  Fitzh.  [11.  In  a  ceffavit  of  his  own  cejfer^  the  tenant  fhall  have  his 

Age,  I'l.  3ge^  being  in  by  defcenty  becaufe  he  cannot  know  what  arrears  to 

s.  C."c^-  tender.     ♦  28  E.  3.  99.  b.  adjudged.     Co.  9.  Conny*s  cafe,  85. 

cd-dingiy  f  2  E.  2.  Age  1 32.  adjudged.   30  E.  i.     But  otherwife  it  is  if  he 

hy  Wiiby ;  be  in  by  purchafe.     Dubitatur  28  E.  3.  og.  b.     Contra  71  E.  ^. 

bwt  FitzU.        A         *  *-     «J*  .J       JT  -J     77  ^  O 

Ibid,  fays     Age  J  55.  adjudged.] 

the  contrary  was  adjuugcJ,  31  E.  3. '  Ibid.  pi.  SS.  Mich.  14  E.  3.  wliich  feems  accordingly* 

■       z  Inft.  401.  S.  P.  accordingly.  S.P.  admitted  3  Mod.  222. 

"I^  4  Rep.  4.  b.  cites  S.C. 

J  This  is  rnif printed,  and  fhoukl  be  pi.  54.  » 

Where  an  in  fat  it  claims  i^y  pui  cLiJ-y  a  ccifavit  fliall  lie  againft  him.  XJo.  Litt.  380.  h.  cites  PL  C. 
355,  &c.  Stocl's  cife ;  and  lays  that  fome  have  fad,  that  if  he  h.is  the  tenancy  bf  J<f,.entf  and  Im 
himjtlf  ceJftSf  a  celFavit  lies,  and  he  rtlall  not  liave  his  age,  becaufe  it  is  of  his  own  cefTer,  and  cites 
31  £.  3.  Age  54.  but  fays  tliat  other  books  (as  fome  conceive  rhcm)  are  e  contia;  and  cites  9  K. 
3.  50.  28  £.3.  99.  14  £.  3.  Age  8S.  2  £.  2.  Age  132.  and  others,  which  books  do  not  prox'cr 
that  the  ceffavit  lies  not  in  that  cafe,  but  the  contrary  that  he  ihall  liave  his  age,  to  the  end  thac 
he  may  at  his  full  age  certainly  know  what  to  plead,  or  wh.it  arrears  to  tender ;  for  the  bnd  Wat 
originally  charged  with  the  feigniory  and  fervices.— *»6  Rep.  4.  b.  cites  the  fame  cafes.<^— >Seo 
(C)  pL  12. 

r  14.0  1        [^2*  ^'^  ^^^^  ^^  partition  between  coparceners^  the   age  does 

not  lie  for  the  defendant;  for  nothing  is  demanded  but  a  p^rd* 

In  a  writ  of  tion.    Q  *  H.  6.  b.   8  H.  37  El.  B.  per  curiam.     Contra  lO  H. 

purt'ition  an.     .     -  -i 

infant  (haU    ^  5' J 

sot  have  his  age.    Br.  Age,  pi.  53.  cites  9  H.  6.  6.   8  £.  3.  and  Fitzh.  Age  115.  ■     Co.  Litt.  171* 

a.  b.  S.  p.  accordingly. 

*  Quare  whether  this  Ihould  nt}t  be  9  H.  6. 6.  b.  which  is  according  to  BrookCx  where  nothing 
is  mentioned  of  coparceners. 

Hob.  179.  [13.  The  fame  law  is  of  a  partition  between  jointenants  and  te^ 

pi.  214.        nants  in  common  by  the  ftatute,  H.  37  El.  B.  Curia.     Hob.  Rep. 

242.  between  Points  and  Gibfon.] 

^  It  feems        [  14.  In  per  qua  ferviciaj  defendant  (hall  not  have  his  age,  but 

JJ'isfcould   jlfoll  he  cofnpelled  to  attorn  \  for  he  is  not  prejudiced  by  his  attorn- 

^  ^  Br.At-  ^^^^  i  f^^  when  he  comes  to  full  age  he  may  difclaim  to  hold  of 

t»rnmeqt,    him,  or  [fay]  that  h^  holds  by  lefs  fervicesj  notwithftanding  this 

auornmcau 


age; 
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attornment.    42  E.  3.  Age  33.  ♦  9  H.  6.  b.  Co.  9.  f  Conny  85.  pi-4'-  S.P. 
32  E.  3.  Age  80.  adjudged,  the  infant  being  a  purchafer.]  ^^^  37  H. 

-f  a  Brownl.  84.  S.  P.  per  cur.  and  S.C.  liy  the  name  of  Crane  v.  Colepit— Co.  Litt.  3x5.  a* 
(U)  S.  P.  accord'ngly,  whether  he  has  the  land  by  purchafe  or  defcenc. 

Relulved  that  in  a  per  qax  fervicia  againlt  an  infant,  who  has  the  tenancy  by  dcfcent,  he  fhall 
rio:  have  his  arc,  becaiife  at  Jlrji  ihe  hui  iiif>.vt:d  lu'-th  the  ii-d  in  conjld'ration  of  iL:  :f.nint*i  bolding  of 
h:  :,  jnd  d  inr  him  f:tvi»:es,  and  f  ly'ng  to  I'lm  .xk-iuiI  Ptntf  and  tlye  tenant  is  called  fn  law  Tenant  Pa- 
rava:l,  bccuifc  the  law  prefames  that  he  has  benefit  and  avade  over  and  above  the  fervices  that 
he  doc>,  and  the  rent  wiiich  he  pays  to  the  lord,  and  fo  it  would  be  againlt  reaU?n  and  the  intent 
tif  the  creation  of  the  tenure,  that  when  the  heir  has  the  tenancy  paravail  by  dcfcent,  that  he  (hall 
no:  pay  the  annu.il  rent,  3cc.  refer ved  on  the  creating  the  tenancy,  and  that  is  the  reari;a  that  the 
l>cir  of  the  tenant,  who  has  the  tenancy  by  dciccnt,  may  be  diftrained  for  the  rent,  &c.  arrcar, 
i!\ir.ng  h)&  minority^  and  therefore  Ihall  not  have  his  age.  9  Rep.  S3,  a.  Mich.  9  Jac.  C.  B.  iu 
Conny  s  cafe. 

{[15.  The  fame  law  is  in  a  quid  juris  clamat  ?gainfl:  an  infant.  ^^-  ^J"* 
42  £^  3.  Age  33.  per  Belknap  faid  to  be  adjudged.     Contra  2  E.  2.  ^J  oVjing^' 
Age  j%A  _  ^    1^: 

[  x6.  In  a  ^/?r  qua  fervicia^y  if  the  tenant  fays  that  the  conufor  is 
deatiy  his  heir  within  age^  the  parol  fhall  not  demur  for  his  non- 
age, though  it  may  be  that  the  conufor  yvas  tenant  in  tail  j  for  it 
fecms  that  the  heir,  if  he  was  of  full  age,  cannot  come  to  plead  it ; 
but  the  tenant  may  plead  it,  if  it  be  true.  Contra  2  E.  2.  ad- 
judged, 77  Age.] 

[17,  In  ^*  quid  juris  clamat  by  him  in  reverfion  agniyifl  tenant  Br.  Age, 
in  dswer^  the  parol  fliall  not  demur  for  the  non-agp  of  the  demandant  \  s.J ^haUn 
for  be  he  of  full  age,  or  within  age,  he  ought  to  warrant  the  land  quid  juris 
to  the  tenant  in  dower,  by  reafon  of  the  reverfion  by  force  of  an  clamat  the 
siciinhnu.     13E.2.  Age  121.  adjudged.]  P-^'^^' 

for  the  non-age  of  the  plaintiff. 

[  l8.  But  if  an   infant  in   reverfion  brings  quid  juris   clamat  In  <juid  ju- 
ogainjl  tenant  for  life^  the  parol  ought  to  demur ;  for  he  has  a  ^Jf J^ftu^- 
warranty  againlt  his  leflbr  by  fpecial  deed,  to  do  which  thing  the  nam  for 
plaintiff  who  is  within  age  caimot  bind  him.     13  E.  2.  Age  121.  life,  who 

Curia.]  pleads  that 

J  this  was 

If  I  fed  to  Urn  "unif-cut  impeachment  ofivjjl',  and  if  the  plaintiff  will  confcfs  this,  then  he  will  attorn; 
but  t:  wis  faid  that  r.Jthc-r  than  the  infant  ftiall  make  futh  confellion,  age  Ihall  be  allowed  him, 
and  io  it  w;is ;  per  Haughton  J.     3  Buift.  137.  cites  45  E.  3.  s.— 9  Rep.  85.  b.  S.C.  cited  by 

O^JceCh.  J. Roll  Rep.  323.  S.C.  cited  per  Haughton. Co.  Litt.  ^20.  b.  S.  P.  accordingly. 

T!«  parol  Ihall  demur,  bccaufe  the  plamtift  wrs  an  infant  and  could  not  iOfffi  a  d<M  of  ieafr 
ff'  lifif  "Mitlj'jut  im^ucbtMia  of  nv.ijle  pleaded  in  quid  juris  clamat.     Br.  Parol  Demur,  pi.  6,  cites  43 
£•  3. 

[19.  In  a  writ  of  mefne  brought  by  baron  and  fcme^  in  right  of  T  jaj  1 
the  feme^  the  parol  Inall  not  demur  for  the  non-age  of  the  feme,  21  t"  J 
^.  3.  Age  85.  adjudged.]  Je  (E)  pL 

[  20.  Jn  a  writ  of  mefne  the  parol  fliall  not  demur  for  the  non-       _^_ 
age  ol  the  demandant,  becaufe  it  is  brought  for  the  torty  and  da-  Fol.  139. 
mage  done  to  the  detnandant  himfelf     lemp.  E,  i.  Age  119.  ad-  »_  -^-  _j 
judged.     7  E.  3.  Age  140.  adjudged  contra.     Temp,  i  E.  i.  Age  6  Rep.  3.  b. 
120.  admitted.]  -^^^X 

cites  S. C.  accordingly;  and  tempore  E.  i.  Age  119.  and  7  E.  2.  Age  140. S.  P.  accordingly, 

becaofe  It  is  not  reasonable  that  the  infant  (hall  be  diflrained  for  the  fervites  of  the  mefne  during 
h.>  non.age,  and  not  have  any  remedy  till  his  full  age;  but  fmce  his  non  age  will  not  privilege 
nim  from  payment  of  the  rent  during  his  non-age,  the  law  will  give  him  remedy  alfo  during  bil 
^n-a^e.    xx  Rep.  S5.  a.  in  Conny *s  cafe,  obiter^  cites  S.  Ct 

\^l.  In 
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[21.  In  writ  of  mcfiie  brought  by  tenant  in  tail  againji  him  ia 
reverfton^  if  he  binds  bimfelf  to  the  acquittal  for  caufe  of  the  revcr- 
fion^  the  parol  (hall  not  demur  for  the  non^age  of  the  demandant. 
Temp.  E.  I.  Age  120.] 

S«c  (F)  pi.  1^  22.  In  a  contributione  facienda  by  one  coparcener  againfi  anethery 
the  parol  ihall  not  demur  for  the  non^age  of  the  tenant^  though  he 
faid  that  his  anceftor  died  feifed,  and  held  ime  contributione  faci- 
enda.    4£.  2.  Age  136.  adjudged.] 

See  (C)  pi.  [  23.  In  a  writ  of  cufloms  and  fervices  the  parol  fliall  demur 
for  the  non-age  of  the  tenant  being  in  by  dejcent.     6  H.  3.  Age 

148.] 


6.  S.C 


ii.S.C — 

9  Rep.  J?  5 

a.  S.C. 

cited  per  cur.  accordingly. 

•  S.  P.  Br.  [  24.  If  a  man  recovers  againji  A,  who  dies,  in  fcire  facias  t9 
■Age,  pi.  3.  g^ff.j^fg  If  azainfl  his  ieir  within  aee,  he  (hail  not  have  his  age. 

cues  S.C.  O'^XT^/LO'C^^  J.  T-  Ktr 

for  the  title  *  47  ^'  3-8.  f  9  ^'  6.  46.  18  E.J.  33.  %  ^3  E-  3-  2^2.-  47  AfT. 
is  bound  by  4^     ||  28  AfT.  17.  per  Thorpe.    15  E.  3.  Age  95.  adjudged  8  E.  2. 

i;;  ?"?n'  !""««  Caiit.  Age  124.] 

this  cafe,  if  the  demandant  had  entered  after  the  recovery^  and  the  tenant  had  re-entered  and  die  r 
and  his  heir  is  within  age,  he  fhall  have  his  age ;  for  there  the  judgment  is  executed.— Fitzh. 
Age,  pi.  43.  cites  S.  C— S.  C.  cited  by  Haughtcin  J.  3  Bulft.  137. 

jh  Br.  Ase^  pU  3«  cites  5.  C.  Fitzh.  Age,  pi.  16.  cites  9  H.  6. 47.  but  I  do  not  obferve  the 
S.P.  cxaAly. 

J  Fitzh.  Age,  pi.  gq.  cites  S.  C.  and  takes  a  diiofty  where  the  tenements  defcmdto  the  hwfnn 
fbejatm  amrjlor  a^ainJi  tvl^m  tbc  Vfcovay  w^J,  and  wherC  from  another  CHCefior^  and  that  in  the  Lift 
cafe  he  hsd  his  age  granted  to  him  by  award,  which  (hould  not  be  if  he  claimed  from  the  fame  au« 
ccflor  that  was  party  to  the  judgment. 

[I  Fitzh.  Age,  pi.  267.  cites  S.  C— 3  BuUl.  141.  S.  P.  by  Doderidge  J.  and  cites  18  E.  3. 34. 
22  £.  3.  22.    27  £.  3.  88..   47  E.  3. 1 3. 

In  a  ft.i.  fa.  to  execute  a  juefrwePt  the  heir  (hall  not  have  liis  age ;  for  the  law  adjudges  that  he 
cannot  have  title,  but  that  he  is  bound  by  the  judgment;  per  Doderidge  J.  Cro.  J.  393.  cites  iS 
£•  3.  34.  and  22  E.  ^. 

In  recovery  againJl  the  ancfji'ir  the  parol  Ihall  not  demur  for  the  non-age  of  the  heir ;  for  the  Ao' 
end  bis  title  are  bound  by  the  judgment,    Br.  Parol  Demur,  pi.  4.  citjs  34  H.  6.  3,  4. 

*  Fitzh.  [  25.  The  fame  law  in  a  fcire  facias  to  execute  a  fine  againji 
tit^'tcJ'  '*^  ^'^'^  rf  '*^  conujor^  he  fliall  have  his  age.  *  22  E.  ?.  9.  ad- 
accordingl    judged.    15  E.  3.  Age  95.     Dubitatur  i8  E.  3.  32.  b.^Sec  44 

ly,  where      E.  3.   Age  37.] 

the  fci,  fa.         r  ^g   .g^  -^  jg  jf  j^  ^^  f^g j  ^^^/^jyp  ffjg  fj^j^r  of  a  flranger  to  the 

wasbrought    ^   L  --  j-    j      j  1-  1    •'        "'•c*  a-j  j  1 

againft  a      /»^«     24  £.  3.  29.  adjudged.     21  E.  4.  19.  b.     33  £.  3*  Aid  del 

tenant  who   Roy  IO9.] 

was  m  by 

defcent.         Br.  Age,  pi.  46.  cites  S.  C.  that  he  (hall  have  his  age  where  he  alleges  a  title  of  de- 

icent  and  uon-age  ia  him  ;  quod  nota.— -^Fitzh.  Age,  pi.  21.  cites  S.  C. 

r  142  1  [  ^7'  ^^  ^  ^^^  recovers  in  pracipe  quod  reddat^  \n  fcire  facias 
For  the  againji  the  heir  of  the  alienee  Wi^iti  zgt  to  execute  the  judgment^ 
title  of  the    he  (ball  not  have  his  age.     2  H.  4.  i6.  b.j 

feoifor  was  . 

iound  by  the  judgment.     Br.  Age,  pi.  II.  cites  S.  C.  So  where  a  man  recovers  againft  harem  ati 

ftme,  and  /7>«  diei  n-.tan  bitwcen  judgment  and  exctutivi  hcr  licir  within  age,  he  (hall  not  have  his  age; 

Ifor  the  title  of  his  mother  is  bound  by  the  judgment.    Ibid.— — >Br.  Executions,  pi.  24*  ^^^^^ 

S.  C.  . . 

Diluyi  are  oufid  in  fare  fjc'ax  h  tbefijtute,  as  effoi^Ht  frole/iion,  and  voucbcr^  but  he  fliall  liave  bS 
age  where  he  alUves  title  of  dtfi^nt  and  non-age  in  himfelf ;  per  cur.'  Quod  nota.  Br.  Age,  pl«  4^- 
f.it«K  21  E.  4.  19-  \ 

r  28,  But  if  another  than  be  againji  whom  the  recovery  was,  died 

Jeifcd^ 


30e^ 
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fttfed^  and  a  fcire  facias  is  fued  againft  his  heir,  he  (hall  have  his 
age.     18E.  3.  33.] 

[29.  If  a  man  recovers  againjl  an  abbot '  in  contra  formam  coUati-  Br.  Execu- 

enis^  in  fcire  facias  againjl  the  tertenant  who  prays  in  aid  of  the  heir  ^'."'^>  ^^^^ 

within  age,  the  parol  fliall  not  demur.     2  H.  4.  16.  b.]  if  in 

fcire  facias 
upon  contra  formam  coUationis  the  tm  mtUyi  thai  this  land  liuis  allotted  tj  hi i  feme  in  partition^  tec,  and 
jhf  dicdk.jd  his  heir  within  age,  and  prated  aid  of  him,  and  that  the  parol  demur  for  his  non-age;, 
Vome  htld  that  the  aid  lies,  but  not  the  rige.    Br.  Age,  pi.  11.  cstes  S.  C.         See  (K)  pi.  1,  S.  C. 

[  30.  In  a  fcire  facias  againfi  the  heir  of  him  againjl  whom  the  ^^  in  fcire 

recovery  wasj  if  the  heir  be  ///  by  defcent  of  another  ancejlor  than  ^''^.''^'  "P°* 

him  againft  whom  the  recovery  was,  he  fhali  have  his  age.     *  23  zance^'"" 

E.  3.  22.  adjudged.     15  E.  3.  Age  95.  admitted.]  againft  the 

htir  who  is 
in  by  Jefi  ent,  he  may  (hew  how  he  is  in  by  defcent,  and  (hall  Iiave  his  age.    Br.  Age,  pi.  9. 
Cites  47  E.  3.  7. 

•  Kitzh.  Age,  pi.  99.  cites  S.C. 

[31.  5^  though  in  this  cafe  the  ancejlor  of  whom  the  heir  claimed  Fitzh.  Age, 

by  defcent  was  in  by  defcent  from  him  againjl  whom  the  recovery  was.  s^'n^*  ^''^ 
23  E.  3.  22.  adjudged.] 

[  32.  In  2^  fcire  facias  againjl  the  heir  of  him  who  accepted  afpe-  Fitzh.  Age, 

cial  tail  by  ih^  fine  being  dead  without  fpecia I  ijfucy  the  heir  Ihall  gj'^*'  ^*"* 
have  his  age.     2H.  5.  11.  b.  12.  admitted.] 

[  33.  If  a  man  brings  lurit  of  error  againjl  the  heir  of  him  who  But  if  he  i$ 

recovered  being  within  age,  and  in  by  defcent  in  the  land,  the  parol  [f/ 5^^J"[' 

ihall  not  demur  for  his  non-age,  tliough  peradventure  he  has  a  re-  that  reafoa 

leafe  or  other  matter  to  bar  the  plaintiff,  the  which  he  has  ;iot  i^^'^ve  iiii 

knowledge  to  plead  within  age.     47  Aff.  49.  adjudged.]  ^^ a 

pL  J.  cites  9  H.  6,  46.  So  ibd.  pi.  6c.  cites  47  Aff.  4.  if  he  was  ta  tenant  and  in  by  dcj\ent*  1 
6  Aep.  4.  b.  S.  p.  cues  47  £.  3.  7. 

[34.  [Btt/]  in  writ  of  error  againft  the  heir  of  the  recoveror  Br.  Age,  p?. 
in  a  real  a^ion^  the  parol  fliall  demur  his  non-age,  though  he  has  ^  ^*i"  ^^^ 
nothing  in  the  land,  but  another  is  tenant,  becaufe  he  cannot  have  tra,thathe 
conuiance  of  his  right,  nor  of  that  which  is  beft  for  him.     9  H.  6.  fl^*»ii  «^ 
46.  a.  b.  per  all  the  juftices.     Contra  47  Aff.  4.  adjudged.]  a^e  ««2/>  be 

t'  tcrtinjtnt^  hat /(ire  fuciasjhail  ijfue  againjl  the  tertenanty  and  they  fliall  proceed  to  examination  of  er- 
ror—Writ  of  error  was  brought  againft  tenant  by  the  curtefy,  and  the  heir  could  not  have  his 
are,  frir  the  writ  was  brought  aga/nft  him,  but  by  reafon  only  of  the  privity.  Ibid.  pi.  9.  cites 
S.  C.         Ibid.  pi.  60.  cites  47  Alf.4.  accordingly. 

•  If  the  btir  of  the  recoveror  is  tetunant  hc  ftiall  liavc  his  age  J  by  all  the  juftices  J  but  if  he  brings 
tvrit  of  error  againft  •ne,  andf>,irejruiai  againji  ancthtr,  as  tenant  of  all  the  land,  the  defendant  fliall 
not  have  his  age  againft  him  arrainft  whom  the  writ  of  error  was  brought.  But  if  writ  o(  error 
be  brought  a^iJ'fi  ene^  and  fire  fa.  im  ngaufl  another^  as  ttrunt  of  the  rrrietyf  yet  the  defendant  in  the 
x\r.t  of  error  fti-rtl  have  his  age  for  the  moiety ;  and  after  great  tiebaic,  .idiudged  that  they  fliall 
immediately  go  to  examination  of  the  errors  againft  the  other,  &c.  Fitzh.  Age,  pL  16,  cites  19 
H.  6.  [but  it  feems  it  fli«uld  be  9  H.  6.  a.  pi.  29.] 

• 

[  35.  If  a  man  in  writ  of  error  againjl  him  who  was  privy  to  the  T  ja^I 

Judgment  rev  erf es  the  judgment y  and  zhcr  fues  a  fcire  facias  againjl  ^^^.^^vi-^ 

the  keir  of  the  alienee  of  the  land  within  age,  he  ihall  have  his  age.  Pol.  140. 

47  Aff.  4.  per  Candifti.]  k^^^^^ 

f  36.  So  if  a  man  reverfes  a  recovery  in  writ  of  difceit^  and  An  infant 

after  fues  a  fcire  facias  againft  the  heir  of  the  alienee  of  the  land  ^f^^  ^^ 

within  age,  he  (hall   h^ve  his  age.      Contra  47  Aff,  4.    per  n^c  in  a 

Tank.]  -ntof 

•ilccit ;  per. 
Dodcridgtt 
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Dodcridge  J.  3  Bulft.  i  \S,  cites  S.C.  ami  47  E.  3.  7.  and  f.iys,  that  with  this  agrees  ?5  H.  ^.  444 
where  the  cafe  is  f  ut  of  a  writ  of  error  an  no  age  to  be  allowed.— 5  Buift.  141.  Dodendp:e  J, 
faldy  that  error,  attaint,  and  dii'ceit  in  not  fummoning  the  partv  as  he  ought  to  do,  are  all  of  the  fame 
nature.  Roll.  Rep.  326.  in  pi.  31.  Coke  Ch.  J.  agreed,  that  ai;e  licb  not  in  writ  of  difccir,  and 
yet  there  is  no  book  to  prove  it,  but  in  a  difceit  there  is  a  tort.— It  was  faid,  that  the  reafon  why 
it  lies  not  in  difceit,  is,  for  doubt  of  tiie  death  of  the  fummoners  and  viewers.    Cro.  J.  392. 

[  37.  In  a  fclre  facias  brought  by  an  infant^  the  parol  (hall  not 
demur  for  the  non^age  of  tbe  demandant.  Temps  £•  i.  Age  119. 
per  Bern] 
S.C.  cited  |-  jg^  If  bar  on  and  feme  levy  a  fine  of  the  land  of  the  barony  and 
^5^1*0*^  after  the  baron  dies^  and  the  conufce  dies  his  heir  within  a^e^  aeainfl: 
,436.—  whom  the  feme  brings  wrtt  of  error^  being  tertcnanty  but  the 
Cro.  J.  391-  feme  pleads  that  fl)e  claims  only  dower  of  the  land,  yet  the  pa- 
bm  v.^1-'  ^^^  ^^'  demur,  becaufe  the  feme  may  have  other  title  to  the 
nion,  s.  c.  land  when  this  is  reverfcd,  and  the  dower  is  not  demanded  in  this 
adjin'.gedby  action  as  in  quod  ei  deforceat.  H.  13  Jac.  B.R.  between  Harbert 
C°^\^and  ^^^  Binion,  dubitatur  upon  demurrer  j  but  after  the  parties  ftayed 
Haughion    till  his  full  age,  and  then  fucd  a  refummons,  fcilicet,  Mich.  10  Car.] 

J.  that  the 

parol  (hall  demur;  but  Dodcridgc  ftrongly  e  contra^         %  Bulft.  134,  &c.  S.  C.  adjudged  accord. 

ingly,  but  Dodcridge  c  contra. Roll  Rep.  250.  pi.  19.  S.C.  and  Coke  and  Crooke  thtnif^ht 

the  a^e  lies,  but  Dodcridge  and  H^'u^hton  e  contra,  &  adjornatur. Ibid.  323.  ice.  pi.  31.  !)«»• 

deridge  J.  held  this  former  opinion,  but  Coke,  Crajke,  and  Haughton,  held  that  age  ought  to  be 
granted.— Mo.  8^7.  pi.  1 148.  Herbert  v.  Bingham  S.  C.  but  nothing  is  mentioned  as  to  the  plea 
of  her  claiming;  nothing  but  dower  5  but  fays  that  upon  argument  at  bar  and  at  bench  the  age  was 
fipranted,  becnufe  he  tlut  prayed  it  was  tertenant,  whereas  had  he  not  been  fo,  he  (houid  not  have 
)iad  his  age  in  error. 

S.  P.  nor  39.  Execution  upon  ftatute  merchant  fhall  not  be  againft  the  heir 

againft  the    during  his  non-agc.     Br.  Age,  pi.  33.  cites  New  Book  of  Entries^ 

femeoftliC   c  \    ,%q    ^^r.  &  »  r     JJ  l 

conufor.         f«l-  Il8jII9- 

Br.  Age,  pi.  49.  cites  8  E.  1.  and  Fitzh.  Affife,  417— -^fe/  qu«rc  if  the  feme  law  be  not  of  lla* 
tute  itaplc*  Br.  Age,  pU  33.  cites  new  Book  of  Entries,  fol.  i  iS.  1 19. 

4c.  If  the  dijfeifor  leafes  for  life^  and  diesj  and  the  lej/ie  is  s'm- 
pleadcdy  and  makes  default  after  default^  upon  which  the  heir  of  the 
dijfeifor  prays  to  be  received^  being  within  age,  he  fhall  have  his  age 
notwithftanding  the  faid  ftatute,  which  fhall  be  taken  i1ri<5Uy,  be- 
caufe it  controls  the  common  law,  and  charges  the  inheritance 
of  the  fubjeft.  2  Le.  148.  pi.  183.  Arg.  fays  it  was  fo  holden 
9  E.  3. 
Mo.  342.  41,  In  writ  of  error  upon  a  recovery  againji  tenant  in  dower^  the 

J|{:.^^5-  age  fhall  not  be  granted.  Cited  by  Jones  J.  as  41  Eliz.  Wil- 
Eiiz.^wii-  LiAMs  V.  WiLLiAMsj  quod  fuit  concefTum  per  Coke,  Doderidge^ 
liams'scafo   and  Crooke. 

8.  P.  ad- 

mjttcd.— — Cro.  E.  557.  pi.  14.  Pafch.  39  Eliz.  S.C.  and  S.P.  by  Fcnncr,  but  not  being  die 

point  in  queftion  the  oth^r  juflices  {aid  nothing  thereto.'"         ibid.  567,  pi.  i,  S.C.  adjornaiur. 

.- S.  C.  cited  Cro.  J.  ^92.  pi.  5.  as  to  an  infant's  fuffering  a  recovery  by  default,  that  he  (hall 

not  avoid  it  by  ei  ror  for  this  caufe. 

42.  IVliere  the  action  Jhall  be  lojl  for  ever^  the  parol  fhall  not  de- 
mur ;  as  in  the  cafe  of  a  Quare  impedit;  per  Wich.  Fitzh.  Age, 
pi.  75.  cites  43  A(r.  21. 

43.  In  quid  juris  clamat  an  infant  cannot  confefs  the  deed,  if  he 
be  tenant,  by  reafon  that  he  is  an  infant.   Br.  Age,  pU  57,  cites  43 

¥^  In 


[H4] 


44.  In  quod  el  deforceat  againft  li  tenant,  againft  whom  the  firft  the  parol 
recovery  did  not  pafs*,  he  vouched  one  as-heir^  and  for  his  non^-age  ^^'l'J^fJ*«* 
prayed  his  age,  and  had  the  voucher,  but  not  the  age.     Br.  Age,  cauie  it' 

ph  b%.  cites  44  E.  3.   43.  was  upon 

a  recovery 
.     ,  inaffife.-i— Br.PrtrtjlDemur,  pl.8.  cites  S.C 

45.  In  pngctpe  quod  reddat  againft  an  infant^  he  bfiay  confefs  the 
a£lion  as  to  part,  and  pray  his  age  for  the  remnant,  and  fhall  have 
it;  per  Tank.   Quod  non  negatur.     Br.  AgCj  pi.  9,  cites  47  E. 

3-7- 

46.  Appeal  brought  by  an  infant  within  age,  and  bccaufe  it  ap-^  S.  f>;  fir. 

pearediy  injpf^ion  that  he  is  within  age,  therefore  it  was  awarded  ^^^'P^*f^ 

that  the  parol  demur  till  his  full  age.     Br.  Age,  pi.  16.  cites  *  li   g'   ^^  ibid' 

H.  4.  94.  H.  32  E.  3.  and  Fitzh.  Age  57.  pi.  68.  cites 

17  £.4. 1. 

.  S.  p.  and  the  cf'fnd.nu  Jly.xll  remnin  in  prifriH  in  tl*e  tfsfnn  titne]  by  the  jiifticcSh 

•  Br.  Parol  Demur,  pi.  9  &  iS.  cites  S.  C  ■    fJu:  ibid.  pi.  i.  cites  27  H.  ^.  1 1.  f.»ys  ibat  ah 

infant  may  have  apf>eal  of  modfr  of  bis  ancjhr,  anil  it  (hall  he  by  guurciiam  and  not  by  atterncyi  and 
tLe  parol  ihall  not  demur  at  this  dny,  a:*  was  ufed  in  ancient  time; 

47.  If  an  infant  he  arraigned^  thejuftices  may  have  difcretlon  of 
him  if  he  be  of  4  years,  &c.     Br.  Age,  pi.  55*  cites  35  H.  6.  1 1. 

48.  If  a  man  recovers  in  writ  of  right  in  a  bafe  courts  and  the 
other  brings  writ  of  falfe  judgment^  and  reverfes  the  firft  judgment, 
there  the  heir  of  him  who  recovered  in  the  bafe  court  ftiall  not  have 
his  age  in  fcire  facias  fued  to  execute  the  judgment  in  the  writ  offalfi 
judgment;  per  Choc  Ice  A  rg.  to  which  it  was  not  aiifweredi  Br. 
Age,  pi.  61.  cites  8  £.  4.  19. 

49.  In  a  fuit  by  petition  to  the  ki^ig^i  in  nature  of  aformedon  in  re-  D-  13^-  P*- 
mainder^  for  lands  in  the  hands  of  the  king  by  attainder  of  the  duke  '7'  ^'5'' 
of  Somerfet,  which,  right  of  remainder  descended  to  him  in  tail  from  iy.«_Is.cJ. 
an  ancejhr  of  the  petitioner  then  within  age^  Adjudged  that  the  pa-  cited  as  ad- 
rol  demur  as  well  as  if  it  had  been  in  a  formedon  in  remainder  or  J^*^?^^^^^^- 
reverter;  but  Sanders  and  the  Ch.  Baron  were  e  contra.  Dal.  22.  q^odDyxr 
pL  4*  Anno  3  &  4  P.  &  M.  Baffet's  cafei  concept. 

Mo.  ^5.  in 
•  |)1.  1 14.'  'S.  C.  cited  and  agreed  by  Dyer  accordingly.    Dal.  37.  in  j^li.  4* 

50.  In  all  real  anions  at  the  common  laWy  if  the  tenant  was  within 
age,  and  in  by  defcent,  he  fhould  have  his  age.  Quod  aotai  6  Rep. 
4.  b.  and  cites  fcveral  adlions  to  that  purpoie  3  and  then  adds,  viz. 
So  that  the  law  favours  the  tenant  within  age,  that  has  the  poftef- 
fton  by  defcent,  more  than  the  demandant  who  has  only  a  right  by 
defcent;  but  the  ftat.  of  Weftm.  i.  takes  away  the  age  of  the  te- 
.nant  in  writ  of  entry  fur  difleifm  en  le  per.     35  Eliz.  C.  B; 

51.  Infcire  facias  upon  a  judgment  in  a  writ  of  fa Ife  judgfnenty  jBiUft. 
the  heir  (hall  not  have  his  age.    Roll.  Rep.  325.  326.  Hill.  13  Jac.  H^  ^'^ 
B.  R.  in  cafe  of  Herbert  v.  Binion,  cites  o  E.  4.  19*  b»  "        cJkc.^^ 

•  Qljiia.  refpondere  nvn  f  ut«(L 

52.  In  cafes  of  necejfity^  and  pro  bond  publico^  no  age  is  to  be 
granted ;  as  in  the  cafe  of  prelcntment,  where  hipfe  may  incur 
Define  his  full  age.  3  Bulft«  142.  Mich«  13  Jac.  by  Crokc  J^ 
Arg. 

Vui^n.  M  53,  mer$ 
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53i  tf^ifiOn  infanf  don  a  thing  en  auter  droity  as  if  he  be  ^cef 
or  exiCttUry  in  fucn  cafes  the  benefit  of  his  age,  being  only  for  de* 
hyi  (hall  not  be  allowed  him ;  per  Crokc  J.  3  Bulft.  142. 

54*  If  a  man  has  zfines^  and  a  writ  of  error  is  brought  to  reverfi 
the  firfi^  yet  the  tertenaift  ihall  have  his  age;  per  Cbke  Ch.  J« 
Roll.  Kep.  251.  Mich,  13  Jac.  in  pi.  jo, 

55.  The  heir  at  law  {hall  be  allowed  his  non«a?e  upon  a  writ 
of  error  brought  to  reverje  la  common  recovery  fnfirei  by  his  an'-' 
tejiors  to  the  ufe  of  himfelf  and  his  heirs,  and  the  parol  Ihall  de« 
mur  quoufque,  &c»  for  the  law  takes  care  to  preferve  the  cftates  of 
Infants  who  cannot  take  care  of  themfelves.  L.  ?•  R*  47.  cites 
the  Ld«  JefFeries  and  his  Lady's  cafe.  5  W.  &  M.  B.  R. 

56.  Vein  is  brought  againft  B.  uton  a  bond  as  heif  of  A."^B« 
pleads  riens  per  dijfent  f  rater  a  reverjton  after  th^  death  of  C.  The 
plaintiff  takes  his  judgment  for  ajfets  quando  acciderit  f  then  B.  dies, 
and  afterwards  C.  dies,  and  the  plaintiff,  fetting. forth  all  this  mat- 
ter, briixgs  his  Jcire  facias  upon  this  judgment  againft  die  heir 
and  tertenants  of  B.  The  heir  appears  and  pleads,  that  he  is  in- 
fra aetatem,  viz.  of  the  age  of  18  years,  and  prays  that  the  parol 
may  demur  quoufque,  &c.  The  plsuntiiF  demurs,  and  the  court 
upon  argument  were  of  opinion,  diat  he  fhould  not  have  it,  be- 
caufe  judgment  was  recovered  againft  his  fether,  and  the  efbte  was 
bound  thereby,  quando  acciderit,  and  that  this  profecution  was  only 
to  have  execution  of  that  judgment.  L*  P«  R.  47.  cites  Lee*s  cafe^ 
2  Annae  B.  R. 

'*  ^^-^i^*^*^  57*  ^  ^"^  of  error  was  brought  in  Ireland  againft  an  infant  i$ 
ih^Mfc  of  ^^^f^  ^  common  recovery^  and  had  judgment  that  the  parol  Jhould 
Herbert  demur.  Upon  this  judgment  error  was  brought  in  B.R^in  Eng*- 
V.Brown,  land^  to  which  the  infant  pleaded  his  age.  The  Ch.  J.  and  two 
^to^mV*-  ^^^"^  juftices  (the  4th  jultice  being  plaintiff)  held  that  this  plc« 
as  I  cafe  could  not  hinder  B.  R.  here  from  confidering  the  judgment  given 
which  m  B.  R«  in  Ireland;  that  if  fuch  judgment  there  was  good,  it  will 
rern  th?r  ^^  affirmed,  and  the  errors  in  the  recovery  cannot  be  looked,  into^ 
cafe  i  but  and  the  defendant  will  have  the  (ame  advantage  as  if  this  plea  had 
tiie  Court  been  allowed;  but  if  the  plea  was  not  good,  it  would  be  ftrange 
held,  that     j^  jJIq^  j^  j^^j.^  ^^»  ^^  Toaki^  an  ill  plea  good,  and  thereby  let 

that  caf«  ,  ,  t.'^'i_i*^r®.i  '« 

canienotup.the  party  have  the  mtire  benent  of  an  erroneous  judgment,  and 
to  this  cafi^  falls  dire£Uy  within  the  rule  of  Non  debet  adduci  exceptio  ejuf-^ 
becanfcthat  ^^^  ^.^j^  c\xyx^  petitur  difTolutio;  if  the  defendant  had  joined  in 
^eaofnoti.  the  affignment  of  errors,  it  would  not  have  waived  the  benefit  of 
sge  to  the  his  non-age,  becaufe  that  is  adjudged  to  him  by  B.  R.  in  Ireland ; 
iifftwiitof  jy^j  judgment  that  defendant  anfwer  to  the  errors  affigned.  a 
v^htchwas  Ld.  Raym.  Rep.  143}.  Mich.  13  Geo.  i.  Fortefcue  Aland  V. 
allowed,      Mafon. 

and  well ; 

bot  to  briiig  it  to  this  cafe,  tt  fhould  haVe  been  of  Che  fame  ptea  of  non-^£^e  to, a  writ  of  erx^ 

brouslH  upon  che  judgmoil  wtaicb  allDwed  the  non-age  ia  tlie  firft  writ  A  error.    Ibid.  1436^ 

■437* 
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(C)     In  what  Adtions  upon  Plea  pleaded  the  Parol 

fhall  demur. 

[  !•  T  N  repUvin  againji  an  infant^  if  he  avows  upon  the  plaintiff^ 
-*•    and  plaintiff  Jhews  forth  the  nUafe  of  the  fathtr  of  the  in^ 
fant  to  bold  by  lejfir  fervicti^  yet  the  parol  (hall  not  demur.    48  £• 
3-33-b.] 

[  2.  In  trefpafs  vi  fef  armis  againft  an  infant  who  jujiifies  for  a 
rent  J  or  fuch  like,  as  heir  to  his  father^  it  the  other  Jhews  forth  a 
ditd  tf  the  ancejlor  in  difcharge^  yet  the  parol  (hall  not  demur,  but   [  1 46  1 
he  ought  to  anfwer  to  the  deed  immediately.    48  £.  3.  34.] 

f  3.  In  affife  by  infant^  the  parol  (hall  not  demur  for  the  warranty  S.  P.  and  fo 
pleaded  of  his  anceflor^  becaufe  all  fhall  be  inquired  by  the  affife.     48   *"  *^/®  ^^ 

E-  3-  33-  D-J  ceP.or 

brought  by  him  the  parol  ihall  not  demur  upon  any  plea  pleaded,  becaufe  there  is  a  jury  the  firft 
day,  and  the  jury  Iball  inquire  of  the  circoinftances.  6  Rep.  4.  b.  cites  8  £.  3.  36.  ■■■See  (D) 
pL  10. 

[  4«  In  writ  of  debt  againji  an  heir  he  fhall  have  his  age,  becaufe  •  Fitzh. 


he  may  at  full  age  difcharge  himfejf  by  faying  that  he^  had  nothing  ^^^^jJ^^'J"^' 

by 


bydefcent.     ♦18E.  3.  33.     f  "  H.  6. 10.  b.  411.    3E.  3.  Ageji.  ^^p*^' 


adjudged.     19  £•  2.  Age  122.  admitted  by  iiTue.    8  £.  2.  Itinere  Green.* 
Cant*  1 125.  adjudged.  H.  7  Jac.  B.  between  Vivian  and  Tre-  t  Br.  Aid 
lawnye,  per  Coke]  ^t^-^/' 

S.  C.  but  I  do  not  obferve  S.  P«  Fitzh.  Age,  pi.  17.  cites  S.  C.  but  feems  not  to  be  S.  P.   But 

l4Be(K)pL7.S.C. 

X  F^tzh.  Age,  pL  Jt$. cites  It. Cant.  Mich.  20  £.  2.— S. P.  admitted  in  the  cafe  of  Hawtrte 
V.  Auger.    See  ( N)  S.  C. 

2  Inft.  89.  cites  1 1  H.  7.  2«.  That  if  a  man  by  obligation  binds  himfelf  and  his  heirs  to  pay  him 
jooL  at  fuch  a  feafl,  and  if  he  pay  it  not  at  that  feaAi  that  then  he  and  his  hein  ihall  pay  xo  1.  for 
every  quarter  it  /ball  be  behind*,  the  ohtigee  ditiy  a»d  leavei  njfi/s  in  fee  JimpU  hii  heir  within  are,  he 
ih^  have  his  age,  and  ihall  not  pay  this  xoi.  incurred  during  his  minority  after  his  full  age. 

[5.  So  in  z  writ  of  annuity  aeatnft  an  heir  he  ihall  have  his  age,  "^  Sr.  Aid 
becaufe  he  may  difcharge  himfeU  by  iaying  he  had  nothing  by  dc*  ^^^  ^^T>  pl- 
foent,     Con(ja»iiH.6.  lO.b.]  J^'^-fe^ 

Fitzh.  Age,  pi.  17.  cites  S.  C.'  See  (K)  pi.  7.  S.  C. 

[6.  So  if  z  mznfues  execution  upon  a  Jfatute  merchant  againft  In  fuch  cafe  • 
«fi  heir  within  age,  and  oufts  him  by  it,  an  afiifc  lies  for  the  heir,  Jl)*,?*''' 
for  he  (haU  have  his  age.    23  E.  3.  21.  b.  Curia.    18  E.  3.  33.  ijlsage! co. 

4.7  AiT.  4.1  Litt.29o.a. 

Br. 

Age,  pi.  3  J.  S.  P.  cites  New  Book  of  Entries,  ziS,  119.-— *Ibid.  pi.  49.  cites  8  E.  1.  and  Fitzh. 
tit  Aflife  417.  An  Audita  Querela  lies,  becaufe  there  is  an  exception  in  the  writ  of  extent/ 
that  if  land  be  defcended  to  an  infant,  the  Iheriff  Ihall  furceafe  to  extend ;  and  though  the  writ 
iflueJ  againft  the  party  Uimfelf  wlio  made  the  conufance^  yet  when  it  appears  by  the  return  of 
the  fhen/r  that  he  is  dead,  the  infant  (hall  he  aided  by  And.  Qucr.  or  otherwife  the  extent  (halt 
be  vt>id  which  is  made  upon  the  pofle(HoQ  of  the  infant ;  per  Huttoo  J.  Mich.  3  Car.  C.  B. 
Boyl/'s  cafe. 

f  7.  So  if  a  man  fues  execution  upon  a  recognizance  againft  an  *  Br.  Aee, 
heir  within  age,  he  fhall  have  his  age  though  he  be  charged  partly  ^'^^^^ 
as  tertgnant.    Co,  3.  Sh:  William  Harbert,  1 3.    29  E.  3. 39.    •  2^  F,ia».  Aj«, 
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pi.  73.  cites  Aff.  37.  adjudged.  ll  E.  3.  Age  4.  adjudged.  12  E.  3.  Exccil** 
^•^•'— •     tion  77.    15  E.  3.  Age  95.  per  Thorpe,  faid  to  be  adjudged  i  E. 

S.  P.  and^fo  3-  3-  per  Herle,  but  quicre. J 

though  the  recognizance  be  upon  the  (latute  of  23  H.  8.  for  it  is  excepted  in  the  procefs  a^aiftil 

the  heir. Sec  (N)  pi.  7.  ,    . 

If  A.  acknowledges  a  recognizance  to  B.  of  20 1.  to  be'paid  nt  a  certain  fcaft,  and  A.  doth  gr.in% 
that  if  the  ao  l..be  not  paid  at  the  day,  then  he  (haU  pay  10s.  aw^ek  for  eyery  week  it  fhall  be 
behind,  and  before  the  feaft  A.  dieih,  feifcd  of  fte-finiple  lands,  his  heir  within  age.  In  a  firt 
faciai  uffOH  tie  reco^nixjncc,  the  heir  fliall  have  his  age,  by  the  common  law  ;  and  after  his  full  age, 
he  (hall  be  freed  of  the  jos.  a  week  by  tins  ftatutc.  2  Ii^ft.  89.  in  the  notes  on  th*  Aarute  of 
Merton  20  H.  3.  cap.  5.— Cay's  Abridgthent  of  the  llatute,  tit.  Infant,  Parag.  i.  adds  a  quaere 
if  this  ftatute  be  repealed  by  37  H.  8.  cup,  9. 

S.  P.  Co.  [  8,  So  if  a  man  recovers  in  aftion  of  debt  againjl  ihefathery  who 

Litt.29o.a.  jjgjj^  j^^  z  fare  facias  again  ft  the  heir  upon  this  judgment  he  {ball 

r  14.7  1  ^^^^  ^'s  ^£^'     "•  7*  J^^*  ^'  between  Vivian  and  Trelawnye,  per 
curiam.    But  the  clerk  faid,  that  the  precedents  are  contra.    Con- 
tra H.  7  Jac*  B.  per  Coke.] 
S.  P.  not-  [■  g.  In  a  fcire  facias  againji  a  ter tenant  to  have  execution  of  da^ 

in!'  that"  "  fnagcs  recovered  againft  J.  S.  if  .th«  tcrtenant  be  within  age,  and  in 
dcTays,  as     by  defcent,  he  (hall  have  his  age.     24  E.  3.  28.  adjudged.] 

ciroigr.s, 

vouclicr.  &c.  .are  oufted  in  fcire  facias.     Br.  Age,  pi.  25.  cites  24  E.  3.  29,  S.  C— — Fitik. 

Age,  pi.  102.  cites  S.  C— — Co.  Litt.  290.  a.  S.  P.  -See  (N)  pi.  12. 

fm^h^  '->  [10.  Infant  who  has  the  tenancy  by  defcent  fliall  not  have  his 
Fol.  141.  age  in  a  per  qua  fervitia  brought  againft  him.  Co.  g.  Coriny  85. 
^  "v"  -"^  rcfolved.] 

See  (h)  pi. 

14.  S.  C.  a  id  the  notes  there. 

S«e  TR)  pi.       [  II.  In  writ  of  cujloms  and  fervicesy  which  is  a  writ  of  right 
*^        •       in  its  nature,  and  in  which  judgment  final  fliall  be  given,  an  in- 
fant in  by  defcent  fliall  have  his  age.     6  H.  3.  Age  148.  Co.  9. 
Conny  85.] 
See  (B)  pi.        j^  J  2.  In  cejfavit  againjl  an  infant  for  his  0wn  ceffer^  he  fliaH 
notes\here.  ^^^^  ^^^  ^8^>  becaufe  he  knows  not  what  arrears  to  tender  be- 
fore judgment,  and  this  is  a  writ  of  right  in  its  luture.    Co.  9. 
Conny  85.] 

13.  In  falfe  judgnunt  it  was  alleged  that  the  tenant  had  Jhewed  a 
dying  feifed^  and  dtfcent  to  him  from  his  father^  and  that  he  being 
within  age  prayed  the  parol  might  demur  in  the  flea^  which  was 
in  the  nature  of  a  writ  of  ay  el  \  but  it  was  denied,  and  for  this  the 
judgment  was  reverfed;  for  though  the  record  f up f  of cd  the  cujlom 
of  the  court  to  bcj  that  an  infant  impleaded  there^  of  the  age  of  i6y 
jhould  be  driven  to  anfwcr^  without  any  ft:ay  of  the  plea,  and*  that  at 
that  age  he  might  alien  his  lands,  yet  fince  the  defendant  had  not 
7naintained  this  cujiom  in  C.  B.  which  ftiould  be  ifl'uable  and  triable 
by  the  country,  the  court  of  C.  B.  would  not  regard  this  cuftom, 
which  is  erroneous  at  the  common  law,  yet  he  Ihall  not  thereby 
.  be  drawn  to  anfwer  to  a  pnecipe  quod  reddat  at  fuch  age.  D.  262. 
t.  pi.  32,  33.  Trin.  9  Eliz.  Anon. 
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(D)     Upon  ivbat  Pled  the  Parol  ihall  demur. 

f  I-  TN  a  formedon  in  defcender^  if  the  tenant  flead^  the  feojfnicnt  ^'^  ifih© 
^    of  the  ancejlor  of  the  demandant  with  warranty  and  ajfcts^  drtu^ndaHt 
and  the  demandant  denies  ths  deed^  the  parol  (hall  demur  tor  the  iion-  (^,/l  '/,^'^.. 
age  of  the  demandant,     Dubitatur  %  E.3.  59.  b>J  /«« ,  and 

the  tenant 
fr.ys  th.it  the  d-  ^^ir.d<int  is  w'tfin  n^ft  and  prays  that  the  parol  denuir,  and  the  averment  not  reo.iv  cJ« 
Br.  Parol  Demur,  pi.  5.  cites  42  E.  3.  13.— —Sec  (A)  pi.  i.  and  the  notes  there, 

[2.  [Sq"]  in  a  formedon  in  dcfcender  brought  by  an  infant,  if  w^^ifthere 
the  tenant  pleads  the  feofftnent  with  warranty  and  ajjets  of  the  an-   ^^'^  -  •''  - 
cejfor  of  the  plaintiff,  the  parol  (hall  demur,     38  E.  3.  24.  b.    43  The t'^wz,. 
AiT.  21.    27  Afl*.  74.    II  E.  3.  Age  6.    i6  12.  3.  Age  45.  ad-  i«  .,^ ,  and"' 
judged.     Contra  33  E.  3.  Age  153.  till  the  deed  be  denied,     2  ti^e  v^m;;:^ 

£.3.59.b.J  tycfiU^n- 

nJTii,  Le  f'  uJtJf  the  parol  (hall  demur  for  the  non-age  of  the  one,  quod  nota;  per  Littleton,  qaia< 
oon  negatur.     Br.  Parol  Demur,  pi.  4.  cites  34. H.  6.  3. 

[  3.  Th^  fame  law  if  a  collateral  ivarranty  be  pleaded  in  bar  of  f  [48! 
this  a«5tion.     12  E,  4,  *  17.  b.]  \.   .    ^   J 

^  "•  •  Fitzh.  Age, 

pi.  1?.  Cites  Mich.  11  E,  4,  17,  where  it  w.is  held  by  Littleton,  that  if  lineal  warranty  with  aliets 
be  pleaded  in  bar,  the  parol  (hall  demur;  but  jotherwifc  if  collater.tl  warranty  he  pleaded  ;  for 
rlut  is  I'uch  matter  tu  %>'hich  be  ought  to  aufw^r;  but  others  faid  that  the  parol  Ihould  demur  in 
U*>th  cafus,  &C- 

*  Sec  pi.  9.  in  the  notes. 

__  • 

f  4*  In  quare  impedity  if  the  fesrffni^nt  of  the  acre  to  which  the  See  (B)  pV 

advowfon  is  appendant^  with  warranty  of  the  ancejlor  of  the  defen^   ^eV ^"^^  '^^ 

dant^  be  pleaded  v^itb  ajfets  of  the  fanye  ancejhr^  though  the  defen-  there. 

dant  be  within  age,  yet  the  parol  (hall  not  demur  for  the  mifchief 

of  the  imurrlng  of  the  Upfe  \\\  the  mean  time,    43  AIT.  21.  ^d-^ 

judged.] 

[  5.  In  ^formedon  in  defcender-^  if  the  temnX  pleads  the  feoffment 
tfthe  ancejlor  of  the  demandant  to  hiniy  and  y,  5,  with  warranty  and 
aJ/etSj  the  parol  (hall  demur  for  the  non-age  of  the  demandant^  with-^ 
out  Jhewing  that  he  bad  the  ejlate  of  J,  S.  by  which  he  alone  may  dc^ 
raign  the  warranty  \  for  if  the  demandant  be  of  full  age,  and  (hould 
plead  this  plea,  it  would  be  an  acknowledgment  of  the  deed  for  a 
moiety.     13  E.  3.  Age  96.  adjudged.] 

[6.  \So\  in  a  formedon  in  defccnder,  if  the  tenant  fays  that  the 
amejlor  of  the  demandant  did  not  diefeifed^  the  parol  (hall  demur  for 
the  non-age  of  the  demandant ;  for  if  he  did  not  die  feifed,  he  ha$ 
not  this  writ  in  lieu  of  a  mortdanceftor.     3  E.  2*  Age  133.] 

[7.  In  a  writ  of  warranty  of  charters^  upon  a  warranty  made  to  See  (AJ  pU 
the  ancejlor  of  the  demandant^  if  the  defendant  denies  the  charter^  the  5* 
parol  (hall  demur  for  the  npn-agc  of  the  plaintift'.    Temp.  E.  i. 
Age  129.  per  Inge.] 

[.8.  Iji  ^n  a£tion  of  the  pojfejficn  of  the  infant  himflf  the  parol 
fbail  not  demur  upon  any  plea  pleaded.     Co.  6.  Markall  3.  b.] 

r  9.  yfi  in  writ  of  entry  of  a  diffeifin  done  to  hi?nfelf  brought  by  an  ♦itzh.  Ac^o, 
i«antj  if  the  tenant  pleads  the  feoffment  of  the  father  of  th(  demandant  J'^;  J,^-  ^  '^';^^* 
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»-«^.  p.  with  warranty  to  hlm^  yet  the  parol  ihall  not  demur,  becaufe  it 
per  Brian  &  is  brought  of  his  own  poffeffion.     12  £.  4.  12.  Co.  6.  Mark- 

Xictlcton  J.   ^i|  ^     K  1 
and  18  not      ^^^  3*  M 

brought  as  heir.  But  the  ftat.  of  Gloucefter  fa^  that  in  writ  of  cofinagey  ayel,  and  bdail,  the  plea 
Ihatl  proceed ;  for  thefe  are  anceibrel ;  but  where  he  claims  of  his  own  poiSeffion,  it  (ball  not  de- 
mur, but  (hall  proceed  by  the  common  law.  Br.  Age,  pi.  42.  cites  tz  E.  4.  17.— 6  Rep.  3.  b« 
inMarkharfc  cafe,  cites  la  £.  4. 17.  S.P.^-And  it  fecms  that  (12)  in  RoU  is  mifprinted  for  (17-)" 

See  (C)  pi.  [  10.  [So]  In  an  affife  the  parol  (hall  not  demur  for  the  non^age 
Sie  nrtes*^^  •/*/*/  dmondanty  though  the  died  tf  his  ancejior  be  pleaded  in  bar^  be- 
there.—  caufe  it  is  brought  of  his  own  pofleffion^  and  the  circumftances  fiould 
See(B)  pi.    be  inquired  m  it.     12  £•  4«  12. J 

30.  and  the 

note  therej      1     Fitzh.  A£«i  pL  18.  cites  Mich*  la  E.  4*  17.    [And  the  laft  (la)  here  feems 

nirp'rioted.j 

Fitzh.  Age,  [  II.  So  the  parol  (hall  not  demur  in  this  writ  for  the  non-age 
pLi8.  cites  of  the  demandant,  if  a  fine  he  pleaded  in  tar,  fo  that  the  circum- 
aiuo\ '  ^*  ftances  fliould  not  be  inquired.     1 2  E.  4.  12.] 

leems  it  ftiould  be  iiere. 

#•"— ^-  "^       [12,  So  if  z  foreign  releafe  be  pleaded  with  warranty^  in  which 

Fol.  142*  the  circumftances  (hould  not  be  inquired.     12  £.  4.  12.] 

Wwy^  m\       [i^f  In  an  aSiion  real,  if  the  tenant  pleads  in  bar  the  fecffhuni 

rfthe  ancejior  of  the  demandant  with  %oarranty  to  J.  Si  and  bis  af 

Jignsy  whofe  ajftgnee  he  isy  and  (ays  that  affets  dejfcended  to  the  plaintif}^ 

P  n  to  which  the  demandant  faid  that  nothing  dejcended^  in  this  cafe  the 

\,  ^49  J  parol  (hall  demur,  for  though  the  feoffment  and  the  warranty  is 

not  in  queftion,  but  only  the  aflets,  the  which  the  in&nt  may  well 

*  try ;  yet  if  he  takes  this  iflue,  the  deed  of  the  anceftor  (hall  ht  held 

%o  be  confejfedby  him.    29  £.  3.  12.  b.  adjudged,    ii  £•  3.  Age  6. 

16  E.  3.  Aee  45.  adjudged.  33  E.  3.  Age  153.  Contra  23  E.  3. 22. 

b.  adjudged.] 

[14.  Soy  for  the  fame  reafon,  if  in  zformedon  in  d^fcender  the  //- 
nant  pleads  a  feoffment  by  the  ancejior  of  the  demandant  to  A.  and  B^ 
the  father  andmotherofthe  tenant^  ana  to  the  heirs  of  the  father  with 
warranty y  and  that  they  are  deady  and  avers  that  ajffets  are  defcended 
to  the  demandant  within  age,  though  the  demandant  faid  that  B.  tbf 
pother  of  the  tenant  is  yet  alivcy  and  fo  the  tenant  has  not  this  wir« 
ranty.     11  E.  3.  Age  6.  adjudged.] 

[15.  In  ajfife  againft  anjniant,  if  the  ijjiie  be  whether  the  tenentt 
be  a  bajiard  or  a  muliery  which  is  to  be  tried  by  the  bijhopy  by  which 
bis  blood  is  to  be  bound  perpetually,  vet  the  parol  ihall  not  demur^ 
becaufe  this  is  of  his  tort,  and  there  mall  not  be  any  delay  in  this 
writ,     38  E.  3.  27.  adjudged.] 

[16.  But  otherwife  it  is  in  zformedon  in  defcender^  for  there^  if 
the  iflue  be  whether  the  tenant  be  a  bayard,  the  parol  ihall  denmr, 
13  E.  3.  Age  7.] 

[17.  But  otherwife  it  is  ^f  the  Iflite  be  whether  the  demandant  be 
a  bajiard.   IJ  E.  3.  Age7.]. 

i8.  In  nuper  obiitj  where  land  was  defcended  to  ^fifierty  and  the 
%Ke  releafedfo  the  other  vnd  diedy  and  the  heir  of  her  who  rekafed 
hrcught  nuper  obiit  againft  fbf  otber^  the  plaintiff  being  wthia  age, 
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and  die  tenant  pkadtd  the  releafe^  and  the  demandant  denied  ity  there- 
fore the  tenant  prajred  that  the  parol  demur  for  the  non-age  of 
the  plaintiff,  and  io  it  did}  quod  nota«     Br.  Age,  pL  76.  cites 

6  E.  2. 

19.  In  quid  juris  clamat  brought  by  ten  infant^  defendant faid  that 
be  held  for  life  of  the  leafe  of  the  ancejior  of  the  injanty  without  im»> 
feachment  ojwafie^  andjaving  to  Vim  the  advantage  of  the  deed^  be 
is  ready  to  attorn  \  and  oecaufe  the  infant  cannot  take  conufance  of 
the  deed,  therefore  it  was  awarded  that  he  attend  till  his  full  age. 
Br,  Quid  Juris  clamat,  pi.  2.  cites  43  E.  3.  5. 

20.  In  fcire  facias  by  an  infant,  a  deed  inroJed  of  hit  anceflor  was  Br.  Confcf. 
fleadid  in  bar^  with  warranty  and  ajjets  defcended^  and  he  prayed  ^jj"'  ^^- ^* 
rhat  the  parol  demur,  and  fo  it  did,  and  vet  he  fliall  not  avoid  it  by  xht  infant 
non-age,  durefs,  &c.  quod  nota,  by  Bellcnap  J.  in  the  end  of  the  pleaded 
«are.     Br.  Age,  pi.  63.  cites  48  E.  3.  33.  %L",^^ 

the  plea  was  not  taken,  bot  the  parol  deniurre«If 

21.  If  a  deed  with  warranty  and  affets  *  be  pleaded  in  formedon^  or  •  But  if 
precipe  quod  reddat^  the  parol  fliall  demur*     Br.  Confei&on,  pi.  8.  ^^^^  ^^^ 

cites  48  E.  3. 33.  aftit 

in  aflife,  the  circumftancet  ihaU  be  inquired.  Br.  Coverture,  pi.  66.  cites  F.  I^.  B.  Fit^b.  Dma 
fiic  infra  xtaCera. 

22.  Tenant  in  tail  aliened  by  fine^  and  after  he  leafed  to  the  ijjue  in 
tail  within  age  for  term  of  his  lifcy  and  diedy  the  alienee  brought  fcire 
facias  to  execute  thefiney  the  heir  in  tail  fliewed  this  matter,  and 
prayed  his  age,  and  had  it  j  for  it  was  adjudged  a  remitter  by  the 
ivm-age.    Br.  Remitter,  pi.  38.  cites  22  £.  4.  7. 

(E)     For  Non-age  of  what  Per/on  the  Parol  fhall  [150) 

demur« 

[  I.  ^T^HE  parol  ihall  not  demur  for  non-age  ^fil(/ if ff|f,  becaufe  one  vwrAi* 

-■-    the  law  adjudges  him  of  full  age.    D.  3.  4.  M.  137.  24*  '^  **Y 
Contra  2  H,  3.  Age  149^  admitted.]  :;2^;5;'j 

that  the  parol  demar>  and  ihewed  that  the  king's  profenitcr  gave  the  land  to  hiniy  bot  becauie  ho 
did  matjbrw  charter  of  tht  Jking,  he  was  ottfted  of  the  Warranty ;  nor  wo«id  he  (hew  other  tbin|;  by 
which  the  king  ought  to  warrant,  fcc.    Fitzh.  Age,  pi.  149.  cites  Mich,  t  H.  3. 

In  writ  of  ri^bt  brought  by  the  kimg  of  the  fetfm  of  his  anceftor^  the  deicndant  fhoM  that  thk 
km%  mtat  witbiti  agty  and  demanded  judgment,  if  during  his  non-age,  &^«  But  per  Shard^  the  king 
is  Avays  either  wiUiin  age  or  of  full  age  to  his  advantage}  and  the  defendnot  was  awarded  to  an* 
fwer ;  and  thereupon  the  defendant  demanded  Che  view^  and  had  it.  Fitzh.  Droits  pi.  24.  cites 
Mich.  6  E.  ^. 

In  fcire  facias,  f he  gift  of  the  kmg  fhall  ml  he  dtfeattdhy  hit  rnn-ofe.  Per  Thorpe  J.  to  which  fe- 
veral  of  the  peers  and  fages  of  the  realm  agreed*  Br.  Age,  pL  34.  cites  26  AS.  54.  and  6  £.  j. 
Fitzh.  Age  $9'  accordingly. 

Note  that  of  land  9fthe  iitchy  of  LancnfUr^  attd  ^her  kuidt  ^ich  the  ihj^  hat  as  dukt^  &C.  the  age  is 
material,  as  in  the  cafe  of  a  common  perfoa  j  for  he  has  them  as  duke,  aud  not  as  king ;  but  by 
tbe  Ctatute  of  i  K.  4.  which  is  a  private  a6l  not  printed,  it  is  tatne»fi  to  the  frown f  but  by  another 
private  aA  in  th»  time  of  H,  7.  it  it  difatmexed^  and  made  as  in  time  of  H.  4*  Br.  Age,  pi.  52.  cice« 
\  £.  6.-— «Ibid.  pi.  7S.  cites  S.  C. 

[  2«  In  an  a3iQH  brcfght  by  baron  and  feme  far  the  ink^rltanee  of  Se?  J}pl4» 
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thefemey  the  parol  (hall  not  demur  for  the  non-age  of  the  haron^  be- 
caufe  in  right  of  the  feme.     D.  3,  4.  M.  137,  24.] 
Sec  (B)  pi.        [3.  In  writ  ^W2(/5i^^  brought  hy  baron  andfeme^  in  right  of  the 
19.  i>.  c.     pm»^  the  parol  fhall  not  demur  for  the  non-age  of  the  feme.   21  E.  3. 

Age  85.  adjudged.] 
Br.  Cover-        [  4,  In  detinue  againjl  an  executor  upon  a  bailment  to  the  tejlatory 
tur«,  pl.  63.  (jjg  p2j.q|  fl^i  ^Qj  demur  for  the  non-age  of  the  executor.     1 1  H. 

Cites  S.C.       2:      *     i_  -1  ° 

6.  40.  b.j 

[  5.  In  an  aftion  of  debt  brought  againfl  baron  andfeme^  upon  the 
obligation  of  the  ancefior  of  the  feme ^  the  parol  fhall  demur  for  the 
nonrage  ofthefenu,  8  £.  2.  Itinere  Cant.  Age  125.  adjudged.] 
Fitzh.  Age,  [6.  In  a  pracipe  quod  reddat  againfl  baron  and  feme  of  the  land 
Mi'h  is'e  ^^'^^  the  feme  has  by  defcent^  the  parol  fhall  demur  for  the  non-age 
3. 32.  but '  of  the  feme,  though  the  oarbh  be  of  full  age;  18  £.  3.  33.  Contra 
i  do  not       24  E.  3.  Age  134.  per  Shard.] 

t)bfervcthis  * 

very  point  there.— Sec  ^I)  pi.  4« 

ritih.-Atjc,  [  7.  hfeme  received  for  default  of  the  baron  fhall  have  his  age, 
Siich  18^*^^  though  the  baron  was  of  full  age.     18  E.  3.  33,] 

E.  3.  32.  S.  p.  per  TI  orpf  • 

But  where  8.  In  debt  againfl  baron  and  feme  on  a  bond  by  the  ancefior  of  the 
'k^llZtftn-  fi^^^>  wl^ereby  he  bound  himfelf  and  his  heirs.  They  pleaded,  that 
iered^lfiio  an  thc  feme  was  within  age  of  21,  and  prayed  that  the  parol  demur  dup- 
Mg^itiopi,  ing  her  non-age,  and  it  was  awarded  accordingly.  Fitzh.  Age, 
and  MM  a       I  j^-    cites  8  E.  2. 

-jL'iilin  ogf,  and  in  debt  brought  uix>n  the  bond  they  pray  his  age>  the  court  denied  ir.  Koy  (9. 
Deeles  v*  Nokes,  and  cites  S.  C. 

r  I  CI  1       9'  ^^  ^^  y^^^S^f^  fi^  ^^^^^h  ondis  impleaded  within  age^  the  parol 

^^ .  fh4l  not  demur  tw  his  age  ;  for  he  cannot  be  heir  by  continuance  of 

S.  p.  per  pcftcffion ;  CQntra  of  a  Daflar<l ;  for  he  may  be  heir  by  continuance 

Thorpj.Br.  of  poffeffion  J  per  Thorp  J.     Br.  Age,  pi.  65.  cites  21  E.  3.  49, 

ptfcent,  pi.    "     ■  •  P  ..         .  V       / 

10.  cites  zi  £.3.  46. 

•  S.P.  And  10.  In  debt  it  was  agreed,  that  of  corporations  it  js  no  plea  that 
nMfiatf^n  ^^  *  ^^^^  '^  within  age,  the  fame  law  of  an  abbot^  ^i^g-i  andbifnop^ 
lofpUui,  &c.  as  it  is  faid  elfewhere,  for  they  are  corporations,  &c.  Per  Briggs,an 
Br.Age, pi."  infant  who  is  made  executor  may  make  a  releafe  of  debt,&c.  as  weH 
^'aX^^^  as  he  may  bring  aftion  as  executor ;.  for  if  he  may  be  executor  by 
lhi«r.  pi.  80.  ^he  law,  then  it  is  reafpn  that  he  may  make  a  difcharge  as  executor, 
s.  P.  of        Br.  Age,  pi.  45.  cites  21  E.  4.  13,  14. 

fhif\{;s. 

*ouc!iin«;  their  benefice  or  corporations^  cites  4  M.  i. 

■ 

1 1.  Note,  it  was  in  a  manner  agreed  by  all  the  juflices  in  C,  B, 
in  the  time  of  Queen  Mary,  that  \i^  par fon^  prebendary^  &c.  be  within 
jjge  of  21  years,  and  makes  a  leafe  of  bis  benefice  within  age,  yet  it 
Jhall  bind  him  \  For  where  he  is  admitted  by  the  law  oPHoly  Church 
to  take  it  within  age,  the  common  law  makes  him  able  to  dcmifc 
his  benefice  within  a^e,     Br.  Age,  pi.  80^  cites  4  M.  i. 
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(F)     For  the  Non-age  of  what  Perfony^r  a  CoU  FoL  143. 
lateral  RefpeSl  the  Parol  (hall  demur.  v^^^^ 

[  I.  T  N  a  writ  of  right  where  battel  (hall  be  joined  in  grand  aifife, 
-*  if  the  tenant  Jhews  any  matter  to  have  his  age,  which  makes 
him  heir  to  the  fame  perfon  of  whofe  feijin  the  demandant  has  brought 
his  a^/sn^bccaufe  he  claimed  to  be  heir  to  the  fame  perfon,  he  fball 
not  have  his  age.     32  E.  3.  Age  Si.  per  Thorpe.] 

[  2.  So  in  ^.formedon  in  reverter^  if  the  demandant  makes  himfelf 
heir  to  the  donor  as  heir  at  common  laiv^  and  the  tenant  claims  as 
)''tv.gej}  fon  as  heir  to  the  donor  by  cujlom^  and  prays  the  parol  to 
tiemur  for  his  non-age,  yet  it  fliall  not  demur,  becaufe  both  claims  to 
he  htir  to  one  and  the  fame  perfon.     32  E.  3.  Age  81.  adjudged.] 

[  3.  In  a  nuper  ohiit  ly  the  aunt  againjlthe  nleccj  and  *  demanded  •  In  Roll  'mc 
tfthe  feifin  of  the  father  of  the  aunt^  who  was  grandfather  to  the  U-  ^j"/*['7'"^"* 
nant^  the  tenant  who  is  in  by  defcent  from  her  mother  ftiall  not  feme )*^ but 
have  her  age,  becaufe  they  are  one  heir^  and  of  equal  condition  as  »"  Fitzh.  ic 
to  privity  of  blood.     9  E,  2.  Age  142.  adjudged.     13  E.  2.  Age  ^Kdcmaiid- 
146,  per  Bern  where  the  common  anceftor  died  laft  feifcd,  as  this  ^i^uptr  abut 
cafe  before  is  to  be  intended,  as  it  feems.]  hy  ^.auaiifl 

B,  of  thejci'm 
J:n  ':f  tbi'iT  ^ar^f.itfiery  the  trnantfaid  fj'-tt  his  fatlfr  wat  f'if'tl,  okA  Jiffi  frifeJ^  and  hr.  U  in  as  luVf  aiid 
f  rjyed  his  sgc,  and  was  ouded,  becaufe  they  claimed  all  by  one  and  the  fame  anceAotv  Br.  Age, 
pi.  77«  cites  3  £  3.  It.  Cane— ^S.  P.  for  this  wiit  is  brought  principally  to  try  the  privily  of  rh» 
bluod.    6  Rep.  4.  b.  in  a  uota  by  the  reporter^  as  it  feems, 

[4.  But  if  land  defcend  to  A.  B.  coparceners^  and  they  enter^ 
have  ijfuej  and  die  feifed^  in  a  nuper  obiit  bv  one  of  them  againft 
the  other  within  age,  the  parol  fliall  demur  for  the  non-age  of  the 
tenant,  becaufe  their  common  anceftor  did  not  die  lajlfeifed.  13  E.  2. 
Age  146.  adjudged.     Contra  4  E.  2.  Age  137.  adjudged.] 

[5.  In  a  rationabiU  parte  brought  by  one  coparcener  againjl  ano^ 
ther  within  age,  where  they  are  of  divers  venters^  the  parol  flaall  [  I52  J 
not  demur  for  the  non-age  of  the  tenant.  13  E.  i.  Itinere  North, 
155.  adjudged.] 

[6.  In  a  writ  of  coutributiom  facienda  hy  one  coparcener  againft 
another^  the  parol  fhall  not  demur  for  the  non-age  of  the  tenant, 
though  he  fays  that  his  anceftor  died  feifed,  and  held  without  con- 
tribution to  be  made.     4  E.  2.  Age  136. ^adjudged.] 


(G)     Who  fliall  have  it  in  reJ^eSl  ofEJlate. 

[  i«  TF  an  infant  he  in  by  purchafe  he  fliall  not  have  his  age.  If  a  man 

^  47  E.  3.  8.  b.  47  Air.  4.  21  E.  4.  IQ.  b.  41  E.  3.  Aee  r-^^*«'^«v 
39..i5E:3.1ge53.J  '  /^     9       4        3      g    ,^^,^ 

t  e  f  IT  r.  tntfUadfd,  he  (hall  not  liavc  his  age,  for  he  has  the  pofTeflioii  by  purchafe.    Br.  Age, 
»  *•  «9*  cites  40  £.  3.  ■_}• 

^'**  if  he  voncbft  knmfdfio  fave  the  tail,  he  (hall  have  his  age,  per  Belknap  J.  Quxre.  Ihid.       ■ 
^ro.E  yjS.  pi.  I.  s/p;  by  Clencli.— »S.P.  Arg.Cait.  88.— See  pi.  i2.-^See  (K)  pL  3. 

[2.  [As] 


15*  3ff^ 

S.  P.  per  f  2.  [Js]  if  a  kafefor  life  be,  remainder  U  the  right  heirs  of  J.  8^ 

Cur.  Br.      ^f^^  y^  ^^^  ^^  ^^^  ^/^^^  jjjg  jjgjj.  ^jthin  age,  he  &all  not  have  his 

city's!  c.*   age  when  be  comes  in  by  aid  fray  tr^  for  he  has  it  by  purchafe.    7 

*S.P.Tho  H.  4.  5,] 

name  (heir) 

makes  him  a  pOFchafor^  per  cur. 

•  In  pr^cfpg  f  J,  If  the  infant  has  an  e/fate  in  poffejjion  fu^ient  to  anfwer  the 
Vmfjiitiii    ^^i^n^  yet  if  he  has  the  rejtdue  of  the  eftate  ^  defient  he  fliall  not 

cne  tenant     ,  V^  t*  'V      *         r*  ^      ^  -w^  k 

fitadidthat  have  his  age  43  E.  3.  36.  *  30  E.  3.  17.  11  E.  2.  Age  144. 
iisfatber      admitted.] 

diedfcijid  of 

the  fame  tenjcxnentr^  a/td  bt  is  in  as  heir  by  d'fent,  aod  prayed  his  age*  The  plaintiflFr*^  W,  77»f  A»i 
fatbtr  didmt  die  ftifid;  Prift.  Biit  Wilby  faid^  Chat  though  his  father  did  not  die  feiredy^«>M//tv/«« 
mmt  tUfUi  in  as  Uir,  htJh.Ul  have  bis  age.  1%  was  Clieii  vrged,  that  the  father  in  bis  life-timg  infeoff'ed  bimif 
mnd  be  nniinued  that  ettate\  Prift.  But  Wilby  faid,  that  if  he  is  his  bdr^  he  may^  after  his  father's 
Oeath,  tied  the  we  efiate  or  the  otbcr^  though  he  infeoff  d  him  in  fee  in  his  life-time,  and  therefore  the 
plaintiff  Ihall  not  have  the  averment,  and  he  had  his  age  by  award*  Fiizli.  Age«  pi.  59.  cites 
Mich.  30  £.  3*  17.  aad  fays,  that  5  £•  3*  it  was  adjudged  accordingly. 

•  Fitaheiii.  [^  As  \i  father^  and  f on  and  heir  purchafe  to  them  and  the  heirs 
^S«>  Pl-59'  pfthf  father^  ysA  after  toe  fathir  diesy  and  a  real  action  is  brought 
vhich  fee  againfl  thefm^  he  (hall  [not]  have  his  age  though  he  hath  the  re* 
at  pi.  3.  in  mainder  in  fee  by  defcent.  43  E*  3^  36,  *  30  E.  3.  17.  adjudged, 
tlienoie.       39  £.  3.  Age  26.] 

•  Indou'er,  [  ^,  \i  leffee  for  life  furrenders  to  an  infant,  who  has  the  revcr- 
?^^''*^  fion  by  defcent,  he  mail  not  have  his  age.  Contra  ♦  45  E.  3.  13, 
^afts  his       :{:  I  H.  6.  2«  b.  22  £.  4.  7.  b.  zi  £•  2.  Age  144.  adjudged.] 

eftate  to  the 

heir,  rendering  rent /or  his  life,  the  heir  (hall  have  his  age  in  the  life  of  the  tenant  in  dower;  for  it 
is  ajutrender,  and  the  heir  is  in  by  the  ancellor.     Br.  Age,  pi.  8.  dtes  45  E.  3.  13* 
S.P.  becaufe  he  has  the /fojfejionhy  furreuderi  which  is  a  furcbafe,   Br.  Age,  pi.  ^9,  cites  40  £• 

Br.  Age,  pi.  S.  cites  S.  C.  ^d  was  of  a  leafe  by  tenant  in  dower  to  the  heir,  remkring  rtniftrttTm  of 
her  life.  And  Finch  held  that  the  heir  Ihould  have  his  age  in  the  ijfe  of  tenant  in  dower ;  tiecaufe 
this  is  afv*'render,  and  the  heir  is  in  by  the  anceftor* 

X  Br.  Agei  pi.  30.  cites  1  H.  6.  I.  which  is,  njife  agaSn/l  tenant  by  the  eurtefy  and  the  heir  in  reverJSonf 

and  the  tenant  by  the  curtefy  funretidfind pending  the  iffrit,  and  died  ^^ding  the  writ ;  Per  Rolf,  the  heir  is 

in  by  defcent,  which  Pafton  agreed,  and  th^it  if  he  be  ipapleaded  he  fhall  have  his  agey&c.  as.  if  th>e 

land  had  defcended  to  him ;  ^uod  noa  negatur  ;  but  yet  the  writ  awarded  good,  be- 

CT  f  '7  1  '  ^^^^^  ^  came  firft  to  the  poftelfion  by  his  own  s£t,  which  makes  the  writ  good  that 
^  3  3  J    it  (M\  i\pt  be  ayoii!ed  by  the  death  of  the  teaantby  the  curtefy  a^ter.^— Br.  Difcent, 
pi.  X7«  cites  S.  C.  and  S.  P.  by  Pafton. 

Fitzh.  Age,  [6.  If  an  infant  be  in  by  abatement  and  not  by  defcent,  he  ihall 
pl.^2.  cites  ^Qj  jj.^y^  jjjg  j^gg^     2  jj^  j^  J  j^  jj^  j2,  adjudged.  32  £•  3.  Age  8x. 

\         adjudged.] 
Fpr  T/14-       f  7*  ^^  ^e  father  enfeoffs  his  fon  and  heir  in  fee  with  warranty^ 
^_  -  -^  and  diesy  the  fon  fliall  have  his  age,  becaufe  the  warranty  is extin/!^ 

•  Fitzh.  smd  therefore  in  lieu  of  it  he  (hall  be  adjudged  in  by  defcent.  *  30  £• 
Asc>pl«59'  3.  17.  b.  adjudged,  J  24  E.  3.  36.  b,] 

cites  S  C. 

^— Br.  Age,  pi.  16.  oites  24  £.  3.  77.  contra ;  for  the  fee  defcended  determines  the  frankteoement. 
'But  if  a  man  l^fis  to  his  fon  within  age  for  life,  and  after  dieSf  and  the  reverjion  defceads  H  the  frn, 
he  (hall  have  his  age.   Ibid.-— «S.  P.  ibid-  pi*  59**— -But  ibid.  pi.  27.  cites  ^  £.  4I  xK  contra  10 
ihis  chat  he  (hall  not  have  his  age ;  fey  he  has  fails  pofleffion  by  purchafe. 
^  Fiuh.  Age,  pi.  1 05.  cites  S.  C. 

[  8t  So  if  be  be  eiifcofFcd  by  his  fiithcr  without  warranty  i  for  he 

may 
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may  elefl  to  be  in  of  the  one  eftate  or  the  other.   5  E.  ^.  Age  6u 
adjudged,  j 

[  9.  If  the  heir  of  a  dijfeifee  enters  he  Ihall  have  his  age.  9  H.  4.  5,  Fitzh.  Age, 
♦2H.5.  II.  b.]  pi.xi.cus 

S.  p.  by  the  bcft  opinion ;  for  ihtjl.itute  does  not  mfi  tU  erges  but  of  tU  heirt  tfthe  dijfdf'emi  di[feifor, 
atidnotjir  ibe  a^e  of  the  Uir  of  the  ft'offu  of  the  d>Jfcfor^  which  fcc  and  quzre.  Br.  Age,  pi.  69.  Cltcf 
21  £.4.  15.  and  50. 

•  Uthefutlftr  ttnant  in  tailii  iiffeifcd^  ai^  the  ijfiu  utters  vfithin  age,  he  (hail  have  Iris  age.   Fiuh* 
Age,  pi.  ai.  cites  Thn.  a  H.  5.  ix, 

[10.  If  tenant  in  tail  enfeo^s  his  ijfue^  and  diesy  the  iffue  fhall  ♦S.P.  Br, 
have  his  age,  for  he  is  ♦  remitted^  and  fo  in  by  defcent.     1 1  E.  3.  ^^^^  P^|^' 
Ag^5«  t^J  E.4-  19.  b.  Temps  E.  i.  Remitter  13.  adjudged.  So  3*.43!*Jui 
if  he  takes  the  eftate  of  the  difcontinuee.]  Fitzh.  Age, 

31*—— 

t  Fitzh.  A|[e,  pi.  IT.  cites  S.C.  accordingly,  though  it  was  objeAed  that  the  iffiic  was  in  bjr 

pjrchafc. S.  P.  Br.  Age,  pi. 48.  ci:cs  22  Ei*4.  7.  by  judgment.  But  per  Catefby,  where  the  ifluo 

m  tail  recovers  by  formedon  upon  a  dying  feifcd  of  his  anceltor,  he  (hall  have  his  age,  and  e  contra 
upon  a  recovery  in  formedon  upon  a  difcontinuance,  or  by  cui  in  vita.  But  pei*  Brian,  he  ihall 
iuvc  his  age  in  the  one  cafe  and  the  other  s  for  lie  (hall  recover  as  htii-« 

[11.  If  an  infant  be  enabled  by  cufiom  to  have  and  to  alien  his  land  And  age 
at  a  certain  time,  as  i7f  15  years  of  age^  ox  when  he  can  meafure  a  ^Jjlia^ac^ 
yard  of  cloth;  after  this  time  and  before  his  full  age  of  21,  he  fliall  cordi^iigto 
have  his  age ;  for  the  cufiom  does  not  extend  to  this  collateral  thing.  *  *«  commm 
II H.  4.  36.  39  E.  3.  19.  b.  31  E.  3.  Age  54.  adjudged.]  ^^l^p^'l^ 

cites  XI  H.  4*  29.<—— Fitzh.  Age,  pi.  24.  cites  S.  C.  and  fays  the  fame  was  adjudged  accQrdiog]|« 
9  je  39  £.3.-^— Br.  Age,  pi.  aS.  cites  39  £•  3.  xo.  S.  P.  accordingly. 

[  12.  If  a  devife  be  to  the  heir  in  taily  and  if  he  dieSj  &c.  that  ano^  •  So  whore 
ther  Jhall fell  itj  the  devifee  fliall  not  have  his  age ;  for  he  is  in  by  ^^  remain- 
purchafeofthetail.    Qu«-e  ♦  3  H.  6.  46.]  t«d«^^ 

over  to  juiotber.  Br.  Age,  pi.  a.  cites  S.  C.  but  contra  if  the  devife  had  been  in  fee  Co  the  heir* 
■  Fitxh.  Age>  pL  15.  cites  S.  C- 

[13.  If  zgi/i  be  to  the  father  for  life^  the  remainder  in  tail  to  thg  Fitzh.  A^c^ 
ySir,  the  remainder  to  the  right  hetrs  of  the  father^  and  after  ih^  father  jj^^  s^V. 
Jies^  and  the  fee  defcends  upon  the  Ton  within  age,  yet  he  fliall  not 
have  his  agCylccaufe  he  has  the  eftate  tail  by  purchafe.    -24  E.  3. 
36.  adjudged.] 

[  lA.  SoM^gifi  be  to  the  father  for  life^  the  remainder  to  aflranger 
in  tally  the  remainder  to  tie  fon  in  tail,  the  remainder  to  the  right  p  ^ 

heirs  if  the  father^  and  after  v\z  firanger  dies  without  iffucy  and  after  L  ^  54  J 
^t  father  diesy  and  the  fee  defcends  upon  the  fon  within  age,  yet  Fitzh.  Age« 
he  fluU  not  have  his  age,  becaufe  he  has  the  tail  by  purchafe.  24  £.  ^Jsf  (^ 
3.  36.  adjudged.] 

15.  Land  was  given  to  the  baron  arid  feme  in  tally  the  re'nainder  Fitzh.  Age» 
to  the  right  heirs  rf  the  barony  and  after  the  baron  and  feme  die  with"  P?*  '^5- 
9ut  iffucy  and  E*  as  coujin  and  heir  of  the  barony  brought  formedon  in  ^**** 
remaindery  and  the  tenant  iaid  that  the  demand  nt  is  within  age, 

and  yet  the  parol  fliall  not  demur  for  the  demandant  is  purchafor 
by  reafon  that  the  fee- fur  pie  was  not  vefte .  till  now.  Br.  Age^ 
j)l.  74.  cites  3  E.  3.  It.  Is  ot. 

16.  Precipe  quod  reddaty  the  tencnt  faid  that  A,  was  feifed  and 
leafed  t9  him  for  life^  rmaindfr  to  b.  in  tailj  remainder  over  to  C 

in 


in  tallj  and  prayed  aid  of  B.  and  C.  in  the  fecoiid  tail,  and  of  diQ 
fame  C.  becaufe  the  reverfion  in  fee  is  dcfcendcd  to  him  witliin  age, 
and  prayed  that  the  parol  demur ;  and  it  was  held  that  the  parol 
fhould  demur  ;  for  though  the  poffejfton  be  by  purchafe^  yet  th^fee  is 
by  defcent.     Br.  Parol  Demur,  pi.  17.  cites  40  E.  3.  13. 

17.  A  man  leafed  for  lifiy  the  remainder  over  infee^  and  he  in  re'% 
mainder  has  ijfue  and  dieSy  aod  after  the  tenant  for  life  dies^  the  iflue 
{hall  have  his  age  ;  for  the  remainder  is  defcended  to  him,  and  yet 
the  poffeffion  did  not  veft  till  now,  and  he  fhall  be  in  ward.  Br. 
Age,  pi.  54.  cites  33  H.  6.  5. 

18,  Entry  fur  dijfeifm  hj  an  infant  of  his  oivnfeifiny  the  tenant 
pleaded  a  feoj^nent  of  N.  0.  the  anceflor  of  the  infant  plaintiffs  whefe 
heir  he  is  wtth  warranty^  and  prayed  that  the  parol  demur  for  the 
non-age  of  the  plaintiff".  And  per  Littleton,  the  parol  fliall  not 
demur ;  for  the  a^ion  is  of  the  proper  feifin  of  the  demandant^  and  not 
as  heir  \  and  this  is  at  common  law,  andt  not  within  this  ftatute 
nor  the  ftatute  of  Wcftminfter  i.  Quaere,  Br.  Age,  pL  67,  cites 
12  £.4.  17. 

Br.  Age,  pi,  1 9.  If  the  dijjeifor  enfeoffs  the  heir  of  the  diffcifee^  and  the  dijeifec 
47.  cites  ^\g^^  kli  heir  within  age^  he  fliall  have  his  age  j  for  he  is  remitted* 
Chaikclna  Br-  Remitter,  pi,  48,  pites  21  E.  4.  78, 

others  in  C  B.  Wnd  by  him  if  he  af-peun  by  guard'uiny  and  imf,atUt  till  another  term,  lie  (ball  have 
his  age  ;  and  therefore  it  feems  if  he  had  appeared  by  ftttormy  and  impathdf  that  he  (ha!l  not  have 
his  ape;  for  then  ip  (kali  be  cftt)ppc^  4s  it  (ccmb.»-T--Br.  Rcmiitcr,  pi  37.  cita  S.C.  and  S.P, 
yer  ChokCf 

(H)     For  what  Thing. 

•  Brooke  [  I.  TF  the  tenancy  efcheats  to  an  infant^  who  is  in  by  defcent  in 
fays  it  feems  A  ^jje  feigniory,  he  fliall  have  his  age  of  it,     6  H.  4.  pi.  !• 

^^c:tM  *  »6  E.  3.  Age  46.  per  curiam.] 

if  this  bar  w/jo  recovered  in  v^iue  (hall  havc  his  arc  when  he  is  impleaded  of  this  land  ;  and  fee  10. 
£•  3.  57*  tit.  Aid  in  Firzli.  146.  that  the  aid  lies  \i\  this  cafe ;  and  note,  that  in  the  cafe  of  the  efcheac 
the  age  lies.    Br.  Age,  pl«  51.  cites  S.  C. 

2.  If  a  man  recovers  rent  and  arrears  by  aflife,  or  if  he  recovers 
annuity  and  arrears  of  it  in  writ  of  annuity,  and  the  defendant  dies, 
and  the  plaintiff  brings  fcire  facias  againft  the  heir,  he  fliall  not  have 
his  age  of  the  arrears  ;  for  they  are  real^  and  parcel  of  the  rent  or 
annuity,  and  debt  does  not  lie  of  it ;  but  if  the  judgment  be  of  the 
arrears  and  damages,  then  debt  lies  againft  the  heir  of  the  arrears 
and  damages^  and  there  he  fliall  have  his  age,  and  this  feems  to  be 
in  default  of  the  executor.  Contra  in  fcire  facias  againfl  the  heir, 
Br.  Age,  pi.  50.  cites  2^  H,  8.  and  9  E.  3.  Fitzh.  Age  90. 
r  I  C  C  1  3-  ■^.  recovered  in  a  aum  fuit  infra  atatem  again/}  3,  by  d^ault 
after  default.  Two  of  the  tenants  were  within  age^  and  on  a  writ  of 
error  the  non-age  was  afligned  for  error,  without  alleging  the  dying 
feifed  of  their  anceftor,  and  defcent  to  them.  Scd  non  allocatur. 
D.  104.  pi.  10.  Mich.  I  &  2  P.  &  M.  Anderfon  &  al'  v.  Ward.  • 
Bendl.  ijs.  4.  W.  Tenant  m  tail^  in  confideration  of  a  marriage  with  M.  in^ 
WauVV     P^^^  7*  ^'  ^^^  7'  ^'  ^^  ^^^^  "A  ofhimjelf  and  MfQr  their  liws^ 
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haroflV.  brought  dformedon.     M.  was  Jilll  living.     The  tenant  ju^^ged,  be- 
pleaJed  non-age,  and  prayed  that  the  parol  might  demur;  fed  non  ^ot^tile  ^'^** 


allocatur,  becaufe  he  was  but  as  an  occupant  during  the  life  of  M.  land  by  dc- 
A  Le.  i6q.  pi.  275.  Hill.  16  Eliz.  C.  B.  Waller's  cafe^  fcem,'but 

^  ^     *        I  as  an  occu»- 

f  n  It,  wliich  is  his  own  aA  td  enter  into  the  land,  and  not  caft  upon  liira  by  the  a^  of  God.— « 
5>,C.  cited  Arg.  Cait.  88. 


(I)     Parol  Demur.     Vouchee. 

[  I.  TF  2  coparceners  in  gavelkind  are  vouched  as  one  heir^  the  pa-  ^^'  Vouch- 

^  rol  (hall  demur  for  the  non-age  of  the  youngeft,  if  h«  be  ^[^5  s*c. 
feifedy  yet  he  is  vouched  but  for  his  pofl'efEon.     43  E.  3.  19*]  — Contr* 

if  faufc  is  Mat 
ih'xxy  whereupon  it  was  (hewn  that  the  anceftor  died  feifed  of  Gavelkhid,  which  defcended  to 
ihcmj  and  they  entered  as  heir,  &c.  and  the  demandant  replied  that  the  youngeft  is  not  feifed  o£ 
any  bnd  defcendcxl  from  the  fame  anceftor.  Br.  Parol  Demur,  pl«  7.  cites  S.  C— — Fitzh.  Age, 
pi.  ^6.  cites  S.  C.  and  that  the  court  received  the  averment  of  the  demandant,  and  awarded  the 
^  ouchee  to  anfwer. 

[  2.  If  one  coparcener  be  vouch ed^  and  has  aid  of  the  other  copar-  Br.  Aid,  pi, 
cener,  who  is  within  agcy  the  parol  ought  to  demur.    43  E.  3.  *7.  cites 

^      •]  Fitzh. 

Counterplea  del  Ayde>  pi.  ao.  cites  S.  C» 

[3.  If  an  infant  be  vouched^  and  hound  to  warranty  by  the  deed  of  Fitzh.  Age, 
his  anceftor^  the  parol  fliall  demur  for  the  non-age  of  the  infant,  pl-  49;  cites 

*7  *^'  3*  59*  J  .    cui  in  vira, 

and  becaufe  the  vouchee  is  yet  within  age,  and  is  not  heir  of  the  baron,  and  fo  not  within  tlie  fta- 
tute,  tec.  the  parol  (ball  demur. 

A  man  (hall  have  his  age,  though  he  has  nubing  in  the  land,  as  the  vouchee ,  the  fray  ee  in  aid,  &c.   Br. 
Age,  pL  3.  cites  9  H.  6. 46. 

[  4.  If  a  feme,  tenant  in  dower^  vouches  the  heir  of  her  baron^  Fitzh.  Age, 

a^d  the  baron  of  the  heir^  the  parol  (hall  not  demur  for  the  non-age  §*  c'^^-'^^ 

afthe  barony  his  feme  being  of  full  age,  becaufe  the  baron  is  vouched  cordin^ly. 
only  for  the  heritage  of  the  feme.     28  E.  3.  99.  b.  adjudged.] 

[  5.  But  the  parol  ought  to  demur  if  both  are  within  age,     *  28  *  Fitzh. 

E,  3.  99.  b.     But  qusre.     So  it  fhould  demur  if  the  feme  f  was  f^^'f"^"^ 

witkin  agej  though  the  baron  was  of  full  age.    Contra  28  E.  3.  go.  t  Fol.  145. 

no.  cites  S.C. 

f  6;  \i  liie  youngeft  fon  enters  into  the  heritage  defcended,  the  pa-  f  I  r6  1 
rol  fhall  not  demur  for  his  non-age  if  he  be  vouched  as  heir  within 

agey  if  the  eldeji  fon  be  of  full  age  who  is  heir  in  righty  becaufe  he  ^**'  P»^^ 

, cannot  be  heir  by  continuance.     21  £.3.  46.  j  f2!"dtes^^* 

S.  C.  per  Thorpe^ 

[7.  If  a  baftard  be  vouched  within  age  by  reafon  of  his  poffejfiony  *  Br.  Parol 
the  parol  (hall  d^mur  for  his  non-age,  becaufe  he  may  be  heir  by  p*'""'''  ^ 

eontinuanc9 


S.C.  per     ctntittuantt  alt  his  life  without  being  reclaimed.    *2tE.3.  4(S« 
V^Z.  "  E.  3.  Age  3.] 

bw  S.P.  ia  a  notaby  the  reporteri  cites  zo  £.  3.  Voucher  129.      1  S.  P.  Co.  Littt  244.  b» 


FXtzh.  Age,  [  8.  If  an  infant  be  vouched  by  lejpe  far  Vifey  by  reafon  §ftbe  re^ 
pi.  59.  cites  verfiony  which  he  has  by  defcenty  the  parol  mall  demur,  diough  he 
See  (gTT"  J^^  not  the  franktcnemcnt  by  defcent.    30  E.  3,  17-] 

&  7.  aiid  the  notes  there* 

Thorn/chief      o  Stot.  W.  2,  i^  E.  !•  cap.  ^0.    Whcn  any  doth  alien  the  right 

We  the     ^fll^^lf, 

That  when  the  hu(band  aliened  the  right  of  his  wife,  this  working  a  dtfcontinuance,  and  the  wife 
driven  to  her  cui  in  vitai  or  her  heir  co  his  fur  cui  in  vita,  thofe  juft  adlions  were  debysd  often- 
times, when  the  purchafor  vouched  the  heir  of  the  baron  being  within  age,  until  his  full  age,  which 
is  remedied  by  this  a£t»  And  this  att  rcjirains  tU  common  law,  and  therefore  it  U  taken  fiiiHijurit^ 
2  Inft.  455* 

This  fait  of      Jf  is  agreed  that  from  henceforth  tbefuit  of  the  woman^  or  her  ieir^ 

ffntfi  only  to  a  cui  in  vita,  or  a  fur  cui  in  vtta^  which  are  the  proper  anions  upon  an  s^enation  made 
by  the  baron  of  tlie  right  of  his  wife,  the  former  words  being  [Cum  fuis  alunaijus  uxoris  fux :]  for 
if  the  wife  be  tenant  in  imI,  and  the  baron  aliened  in  fee^  and  died,  and  the  wife  died,  the  ijfui  in  tail 
cannot  have  a  fur  cui  in  vita,  but  he  mull  have  bisformeSn  in  the  defcender  by  the  ilat.  of  W.  a. 
cap.  !•  and  in  this  adlion  the  purchafor  muy  vouch  tU  heir  of  the  hofong  and  fur  this  non-age  the  parot 
fball  demur  i  for  that  afiion  is  not  of  this  ftatute.    a  Inft.  455. 

This  by  the  Shall  not  be  delayed  by  the  non^age  of  the  heir^  thai  ought  to  woT" 
f??*«?'*^    rantifej 

this  act  «x-  J  ' 

tends  only  to  the  heir  of  the  baron  who  made  the  alienation^  and  therefoie  the  heir  of  a  ftranger  is  out 

of  this  itatute.    a  Inft.  455^ 

If  the  vouchee  tvbo  is  tenant  in  law  vouches  the  heir  eif  the  hanm  in  a  eui  in  vita,  the  parol  (haB  demur 
liy  the  ftat.  of  Weftm.  &.  cap.  40.  For  though  the  words  odhe  ftatute  are  genera),  yet  they  are  *«• 
tadfd  when  the  tenant  in  died  vouches  the  heir  of  the  baron,  and  not  when  the  tenant  in  law  vouchee 
him.    1  Rep.  15.  Hill.  32  Eliz.  in  Sir  W.  Pelham's  cafe,  cites  19  £.  3.  Age  t. 

In  cui  in  vita  the  temmt  vouched  to  the  warrcmty  one  i/.  who  entered  and  vouched  one  D,fon  and  heir 
cfonc  A,  and  becaufe  he  is  within  age,  prayed  that  the  parol  demur,  and  fo  it  did  by  judgment,  noc- 
withilanding  this  ftat.  and  therefore  it  feems  that  the  ilat.  is  intended  only  of  the  nonage  of  him  viho  is 
'vouched  by  the  tenant ^  and  net  of  him  who  is  vouched  by  the  firjl  vouchee*  Br.  Age,  pi.  43.  cites  iS 
£.4.16. 

The  baron  aUms  to  A,  and  hath  ijfue  a  daubers,  and  dies;  the  wife  brings  a  cui  in  vita  agvoft  A» 
who  vouched  the  daughters  as  heirs  to  the  baron,  whereof  the  one  only  was  within  age,  the  parol  ihall  net 
demur;  atthongh  all  the  coparceners,  which  make  but  one  heir,  are  not  within  age,  and  the  wor& 
are  per  minorem  aetatem  hxredis,  yet  feeing  by  the  common  law  the  parol  for  the  whole  ihould 
have  demurred,  judgment  (hall  be  given  for  the  demandant,  and  the  tmemt  Jhall  attCKd for  his  war* 
ranty  in  the  v/hole  in  tlus  cafey  until  the  full  age  of  the  coparcener^  that  then  is  vntlnn  agi.   %  Inlt  455* 

As  the  ac  But  let  the  purchafor  tarry^  which  ought  not  fo  hme  been  igmrant 
whTreinthe  **^'  *'  W*'  the  right  of  another. 

voucher  ihall  be,  and  the  heir  to  be  vouched  are  fet  down  in  certain,  fothe  perfon  that  is  to  vouch 
is  alfo  fpecified,  fo  as  if  any  other  vouch  the  heir  of  the  hulband,  the  parol  iliall  demur  for  his  doo- 
age,  and  therefore  the  purchafor  or  buyer  of  the  huiband  is  only  he,  by  reafon  of  this  word  (Emptor) 
that  is  bound  by  this  itatute.    2  Inlt.  455. 

[I  ^M  1  And  therefore  this  emptor  m  nib  have  3  properties ;  lA.  He  muft  be  emptofrthat 
«)  /  J  h,  purchafor  ipmutHately  from  the  baron,  and  therefore  if  this  emptor  aliens  in  fee,  the 
alienee  is  emptor,  that  is,  a  purchafor ;  but  becaufe  he  m  not  theitrnneAatepuKhafir  front 
the  baron  (albeit  he  may  vouch  the  heir  of  the  baron  as  allignee)  yet  is  »c/*he  bouna  by  this^att. 
a4\y.  He  that  is  an  emptor  within  this  adl,  mujl  be  the  tenant  in  deed  9i^2^\-\Si  whom  the  cui  in  vita,  or 
fur  cui  in  vita  is  brought^  and  therefore  in  the  cafe  before^  if  the  ^d  aUenee  vouchts  him  thatv»tim' 
ntedinte  emptor,  yet  if  he  vouches  the  heir  of  the  hufb.tnd,  the  parol  ihall  demur  for  his  non-age,  and  the 
demandant  (hall  not  have  judgment  roatntenant,  becaufe  the  cui  in  vita,  &c.  was  not  brought  aganit 
him  that  was  immediate  emptori  as  tenant  in  deed  of  the  Undj  but  be  came  in  as  vovcbee;  foit » 
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'the  thlt  was  tmn'£att  tmptor  nmcih In  hy  recnf  upon  AcfauU  nf  tenjunt f^r  Hftf  he  is  not  bound  by  thie 
a^,  caufa  qua  fupra.  jdly.  He  muft  be  »/;/*  emptor^  and  not  alter  ipfc,  and  therefore  if  the  immc 
ciaie  emptor  dies,  albeit  his  heir  fitteth  in  his  anceftor's  feat,  and  is  alter  idem,  yet  (he  htir  is  mi 
hcj'.fi  by  this,  becaufc  he  is  not  ipfe  idem,    z  In(t.  456. 

He  that  purchafcs  any  cfi.iu  of  freiOoiJ,  be  it  in  fee.fimple,  fee-tail,  or  for  life,  hie  is  an  emptor 
or  purthafor  witlua  this  a£ty  and  yet  the  words  thereof  be,  qui  aUenat  jus  uxoriji  fux.    a  In^ 

Aif-)  if  baron  aliens,  though  it  be  for  no  valuable  conjidirahw^  yet  is  bean  emptor^  that  is^  a  pur- 
tiuioT  within  this  flat.    1  lull.  456. 

Until  tbt  Cgt  of  his  warrantor j  to  have  his  warranty.  ,  And  at  the 

Full  age  of 
the  vouchee  the  tenant  ihall  fue  a  re-fummom.  t  Inft.  456.— See  (P) 
This  a£(  extends  as  well  toa'^anar.ty  in  tctt»  for  example  in  refpe6t  of  a  reverfion,  &c,  as  to  s 
wamnty  in  deed.  And  albeit  \\vtfiat.  of  32  H.  8.  notwithdanding  the  alienation  of  the  hufband^ 
&c.  %roe\  to  the  wife  and  btr  heirs  a  tight  to  crjtr^  as  by  that  zGt  appears,  fb  as  the  wife  or  her  heirs 
arc  not  driren  to  their  action,  as  at  the  time  of  the  making  of  this  a6l  they  were ;  and  therefore  this 
a^  may  feem  to  fome  to  be  of  no  great  ufe,  yet  for  divers  points  of  notable  learning,  and  for  ttoa 
^iifcuding  of  like  cafes  flanding  upon  like  reafon^  Ld*  Coke  fays,  he  held  it  very  pro&tableand  a^ 
ceiiary  to  b«  explained,    a  Inft.  456. 

10.  In  a  praecipe  quod  reddat  the  tenant  vouchedyand  the  {herifF 
afterwards  returned  that  the  vouchee  was  dead.  The  queftion  was» 
whether  the  tenant  might  revoiich  at  large  one  as  fon  and  heir,  and 
k  prajr  that  the  parol  might  demur  for  the  non-2g;e«  It  was  clearly 
the  opinion  of  the  court,  that  if  he  was  not  under  age  the  tenant 
might  revouch  at  large,  becaufe  the  firft  vouchee  never  entered  into 
the  warrantv }  but  wnether  one  within  age  might  be  vouched,  the 
court  would  advife.    D.  7.  pL  7.  Trin*  28  H.  8.  Anon. 

11.  In  a  formedon  the  tenant  vouched  one  J.  as  coufm  and  heir  9.C.(*itedf 
to  Sir  R.  T.  and  prayed  that  for  his  non-age  the  parol  misht  de-  ^^t^'i?* 
muTi  but  by  C.  B.  he  ought  to  Jheio  how  he  is  coufin.    D.  79.  jlirscaf^ 
pi.  47«  Hill.  6  &  7  £.  8.  Colvil  v.  Huddlefton.  and  aifo 

cites  r6 
£.  3.  tiL  Age,  and  15  E.4.  46  £.  3.  25.  and  \\  E.  |.  th.  Voucher  54, 


(K)     Parol  demur.    Frayei. 

[  I.  T  F  in  an  afUon  ajgalnft  tenant  hj  the  curtefy  he  prays  in  aid  s.  P.  Br. 
*  of  the  heir  within  age^  the  parol  (hall  demur.   43  E.  3.  36.]  ^^^^'  P'*  59- 

I  J.  (b)^  Bat  if  a  writ  of  error  be  brought  agafnft  a  tenant  by  the  eurtefy,  the  parol  Ihali  not  de- 
mv  for  the  non-age  of  htm  in  reverfiooi  faid  by  Haoghton,  and  agi^ed  by  Coke,  becauiic  he  is  noL 
icnant*    RolURep.  251. 

[2.  But  in  fcire  facias  again/!  tenant  by  the  curtefy  to  execute  a  Br.Age^pL 
recovery  in  a  contra  formam  collationir  agamft  an  abbot,  if  he  prays  s'c^^Aid 
in  aid  of  the  heir  wtthin  age^  the  parol  ihall  not  demur,    a  H.  4.  hesbutnoc 

X6.  b.l  -  age.— See 

(B)pl.29. 

[  3.  If  lejfee  for  life  hat  aid  of  the  remainder  within  agCy  who  is  T  I  c8  7 
In  bv  dcfcent,  the  parol  fhall  demuf.    7  H.  4^  42.  b.     *  ii  H:  4.  «  Asfcii^ 
?4.  D.    24  £•  3.  32.  b.     t  27  E.  3.  87.     But  otherwife  it  is  if  he  f.^ciasopon 
be  in  as  right  heir  to  J-  S.  which  is  by  purchafe.     7  H.  4.  5.  ad-  a  fin«»  the 
jndgei    MH.4.74.    27  E.  3.  87.]  'Sr^L 

^*t  Jtviei  »  Ith,  fht  remaitidtf  tk  A$  righi  bnrt  of  /f,  ^.  v,ho  was  dead  at  tht  Arm  cf  thefm^  ma  J*  U 
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hrir  to  fK  iV.  ami  prayeJ  a\<l  oF  him,  ami  that  the  parol  demur  far  his  non-age,  an<I  the  a'^l  W2« 
granted,  but  the  opinion  was  that  the  age  does  not  lie,  becaufe  he  is  purchafor  by  name  of  heir, 
«)d  ihall  not  be.in  ward,  nor  pay  a  relief,  and  yet  it  was  agreed  that  baflardy  was  a  good  plea.  £f. 


Agtf,  pi.  15.  c»ie^  S.  C— Fitzli.  Age,  pi.  45.  cites  S.C. 
r  f  Fitzh.  Age,  pL  toS.  cites  S.  C. 


•  Fitaii.  [  4.  [Sfl]  if  leflee  for  life  has  aid  d/him  in  reverfion  within  age 
A^e,pi.24.  ^]^Q  jg  j^  ^y  difeenty  the  parol  ihall  demur.  *  1 1  H.  4.  jo.  f  n 
w  h!4!^29.  H.  6.  10.  b.    X  18  E.  3.  33.    30  E.  3.  17.    14.  E.  3.  Age  87.  ad- 

andthotu^h    judged.] 

it  was  ob- 

je^lcd  that  the  land  was  gavelkind,  and  that  the  cuftom  is,  that  tbe  heir  (hall  1  ave  his  land  at  15, 

and  may  alien  it  at  fuch  age,  and  that  in  this  cafe  the  heir  was  more  than  15  ;  but  the  court  held, 

;hat  fis  to  tile  prayer  in  aid,  they  ought  to  adjudge  according  10  the  common  law,  and  unlefs  other 

matter  was  (hewn,  the  parol  (hould  demur* 

•f-  Fitxh.  Age,  pi.  17.  cites  S.  C. 

+  Fitzh.  Age,  pi.  13.  cites  S.C. 

Fitzh.  Age,  [5.  \{  Uffte  for  life  be,  the  remainder  to  the  right  heirs  of  y.S* 
^}-  '°^"        who  is  deaa^  and  after  the  right  heir  dies^  his  heir  within  age^  and 

lefTee  has  aid  of  him,  the  parol  ought  to  demur,  for  he  is  in  by 

defcent.    27  E.  3.  87.] 
Fitzh.  Age,       [  6.  So  if  y,  S.  at  his  death  has  2  daughters  and  heirsy  and  after 

^  ^  s?c       ^^  ^^  ^''^'  ^^^  *^'"  f^^^^  defcends  to  her  daughter  within  age^  the 
^'^^      *     parol  ought  to  demur  for  her  non-age,  though  the  aunt  be  in  by 
purchafe.     27  E.  3.  87.] 

♦  The  age  [j.  In  annuity  again/i  a  par/on^  if  he  has  aid  of  the  ordinary  and 
ibecaofe  he'  P^^^^^  within  agCy  yet  the  parol  (hall  not  demur  tor  the  non-age  of 
did  not  pray  the  patrott,  for  the  charge  does  not  lie  upon  the  patron,  but  upon 
1/  atfifji^      the  parfon.    ♦  1 1  H.  6.  lo.  b.     f  21  H.  7,  41.     15  H.  7.  Age  127- 

befw< prortiUndo  vt anted,  and  alfo  tie  hfs  is  not  to  fait  upon  the  patron^  but  upon  theparfm  ;  per  Bahbing* 
ton.  But  Brooke  fays  ic  feems  to  him  that  tliis  is  but  a  (lender  reafon  \  for  by  this  the  paXt  vtag:  :'; 
tU  nuofje,  which  is  the  caufe  that  the  parfon  (hall  have  aid  of  the  patron.  Br.  Age,  pi.  72.  cites 
II  H.  6.  II.— —Fitzh.  Age,  pi.  17*  cites  S.C— —Br.  Aid  del  Roy,  pi.  105.  cites  S.C. 

"t-  S.  P.  But  Keble  was  of  opinion,  that  fur  the  fame  reafon  that  the  parfon  (hall  have  aid  of  the 
patron,  tne  patron  (hall  liave  his  age.  Br.  Age,  pi.  29.  cites  21  H.  7.41.  and  there  is  a  quaere, 
whether  when  the  patron  comes  by  procefs,  he  may  nut  have  his  agf ,  though  the  parfon  cannot 
have  it  at  his  prayer.  Fitzh.  Age,  pi.  127.  cites  S.  C.  .3.  C.  cited  by  Haughton  J.  Roll 

Rep.  323. 

«  Fitzh.  [  8.  If  he  in  reverfion  by  defcent  be  refceivedfor  default  of  the  lef 

d^'^'s^C^'  fi^y  *^  P^^^^  ^^^  demur  for  his  non-age,  though  the  ftatute  is^- 
+  Fitjb.  ratus  petenti  refpondere.  *  18  E.  3.  32.  b.  19  E.  3.  Age  i.  adjudged, 
-Age,  pi.  56.  as  1  apprehend  it.  f  3^  E.  3.  Age  52,  53.  adjudged.  2  E.  2,  Age 
&^s^  p  ^  79'  ^^j"^g^^-  14  E.  3.  Age  86.  adjudged.  9  E.  2.  Aee  %  142.  ad- 
formedon ;  jiKlged.  13  E.  2.  Age  147.  adjudged.  30  E.  i.  Itinere  Cornub.  Age 

and  pi.  (51    150.  adjudged.] 
and  53)  are    . 
printed  by  miflaktf. 

X  This  ihould  be  pi.  143.  for  though  both  pleas  are  of  the  fame  year,  yet  pi.  142.  is  of  a  d7(ferent 
term,  and  not  S.  P. 

Iwfciie  facias  out  of  ajiw  the  ttnant  fhadtd  to  ijfue^  andihtXi  moAe  Jt fault,  whereupon  camttnt  R^  a^d 

faU  that  lit  tenant  b.zd  but  for  tn  m  of  hfe,  the  revvfion  to  bim^  and  prayed  to  be  feccivtd*  and  xvas  » f- 

tiivcdf  and  pleadtd  to  iffue,  and  afterwards  died  pending  tbe  ijftte  \  whereupon  came  one  S.  wuutjM  tLat  /%. 

i  .dead f  and  that  be  is  fan  and  heir  to  R,  and  that  he  bat  tbe  rcverfirm  by  dtftnt,  and  prayed  to  be  recriveO. 

and  fo  he  was,  and  faid  tkit  R,  bis  fatber  dicdftijrd  of  ibe  tevtrji'jn,  wbicb  <A/t/f(/VM 

If  r  n  1  ^"*'  *^*  ^ndtbarbe  is  Vfitbin  ave,  and  prayed,  kc, '  But  Herlc  bid  him  delend  his  nght 
J  y  J  now  that  he  was  received,  or  otherwife  feifui  (hould  be  given  of  the  land  ,*  ^yher<v 
upon  .S.  pUaded  in  bar,  and  fo  to  iflue.  Fitzh.  Age,  pL  112.  cites  Trio.  7^3-  ^i* 
■   ■  ■!      S.  C.  cited  D.  29$, b.  in  p>.  aS.  •. 

.  £9'  [8] 


f  9,  [8]  If  2  !n  reverjion  by  defcmt  are  refceived  for  default  of 
the  leiTee,  and  the  one  u  within  age^  the  parol  (hall  demur.  iS 
£.  3.  12.  adjudged.] 

f  '^'  [9]  ^'^  a^ww  /«  iy  deTcent  be  refceived  by  default  of  her  ba-  *  13  E.  r. 
rw,  the  parol  flhall  demur  for  her  non-age,  though  the  ♦  ftatute  "p-  3- 
be  paratus  petenti  rcfpondcrc  1 18  E.  3.  33.  5  E.  3.  Age  6i,  ad*  Ag^'j^pi'i*. 
judged]  cites's.  c. 

[11.  [10]  /j^  tf»  tfv^u/ry  for  a  rent-charge  referved  upon  a  pur-  r-*-'^— 1 
party,  if  the  plaintiffs  l^Jf^^fir  life^  has  aid  ofhinvin  reverjion  wtthin  Fol.  1461 
age^  who  is  in  by  defcent  in  the  reverfion,  yet  the  parol  fhall  not  ' 
demur.     16  E.  3.  Age  48.  adjudged.     It  feems  by  this,  that  the 
land  is  net  in  demand.     See  the  book  in  aid  131.     This  was  in  a 
fccond  delivenmce,  where  the  father  of  the  prayee  was  fummoned 
to  join  in  aid  in  the  firfl  action,  and  made  default,  but  it  feems  that 
this  does  not  alter  the  cafe.] 

12.  In  preccipe  quod  reddat  the  tenant  made  default^  and  after  de^^ 
faub  cami  J,  Jv.  and  prayed  to  be  received^  inafmuch  as  ff\  S.  waf 
fifed  infee^  and  infeoffed  the  tenant  arid  the  father  of  the  prayee^  and 
the  heirs  of  the  father  of  the  prayee^  and  his  father  died^  and  he  is 
within  age^  and  prayea  to  be  received,  and  that  the  parol  demur 
for  his  ix>n-*age,  and  it  was  admitted  that  the  parol  (hould  demur  $ 
but  it  is  faid  there,  that  in  an  ancient  book  it  is  adjudged  that  the 
heir  upon  receipt  ihatl  not  have,  his  age ;  for  the^atute  fays  that 
he  Jball  be  paratus  petenti  refpondere.  Br.  Age,  pi.  70.  cites  44 
E.  3.  6. 


(L)     At  what  Time  it  ought  to  be  demanded. 

[  I*  T  F  a  man  has  aid  of  an  infant^  and  of  the  king^  becaufe  the  in-  Br.  Age»  pi. 
*  fantis  in  ward  to  him  after  a  procedendo^  the  parol  fhall  not  Z^U^"*^  j  . 
demur  upon  demand  for  the  non-age  of  the  ward^  though  it  ought  was  dcnieiT 
to  have  been  granted  if  he  had  demanded  it  at  the  time  of  the  aid  becaufe  he 
prayer;  for  the  procedendo  commands  the  judges  to  proceed,  and  ^>»J  not  pray 
he  ought  to  have  Jhewn  it  m  Chancery,  in  Jlay  of  the  procedendo.  F;uh/Ag<C 

II  H.  6.  10.  b,J  pi.  17.  cites 

s.  c. 

See  (K)  pi.  7.  S.  C.  and  the  notes  there. 

■ 

(M)    Counterplead    What  (hall  be  a  good  Coun^ 

terplea^ 

f  '•    TF  a. man  fays  i^  an  action,  in  which  the  age  lies,  Aat  his  Itipradfn 

anceftor  was  feifed  in  fee,  and  died  feifed,  and  this  dcfcend-  i^'^^reHdat 

cd  to  him  widixn  age,  and  prays  his  age,  it  is  a  good  counterplea  /i^^,T/r, 

that  hit  ancejior  did  not  die  feifed*     2,9 1.  3.  6.  b^     But  quaere,  J        f.ahcr'was 

dLrAJ'iJedf  and  he  is  in  as  heir,  and  prayed  his  age,  and  tlic  tlf.fiantlaKt  fnid  iCi^  the  fa- 


tti^r  «)f  the  tenknt  bad  noiljxr^  in  cUntcff.ef  in  rtvitjiwj  njr  in  aU.'jn*  Per  Finch,  This  is  r  T  A/\  1 
iu*  plea ;  for  yon  ought  XoJhrM  tbra'hc  ahtulf  or  the  like ;  for  olhcrNvife  it  i:>  only  ar-  L  *  ^  J 
£UnMut  {  fnr  it  nuy  tt  that  b€  r^covtrid  az  beir^^r  that  he  tttt  -t  ed  by  rv:.  'yf  >n  def(*r,tiedf  &C* 

WtSerefore  Finch  awarded  U»l  he  (ball  have  his  age,    Br.  i^xe,  p).  7.  cues  4^^.318, 

■  VoimII.  N  [a.  If 


I 

[2.  If  an  snfantj  upon  default  of  the  tenant^  prop  to  be  received^ 
lecaufe  the  tenant  is  tenant  by  the  curtefy  after  the  death  of  his  mo- 
ther, the  reverjion  to  him  by  defcent  as  heir  to  his  mother^  and  prajfi 
the  parol  to  demur,  it  is  a  good  counterplea  of  the  age  that  the 
land  was  given  to  the  mother  and  the  firji  baron  in  fpecial  tail^  and 
the  baton  died  without  iJTue^  and  ihe  took  the  tenant  for  her  2d  baron, 
fo  the  7,d  baron  in  by  abatement.  32  E.  %  Age  55.  J 
It  ought  2»  A  counterplea  to  bar  another  of  a  right  of  privilege,  which  he 

T^^^Ki   o^g^^  ^^  ^^^^  ^y  ^^  ^^^1  ^  ^^  ^f  ^S5  ^^  ought  to  be  full  and  cer^ 
JLouTcpJ    tain ;  per  Crooke  J.  Roll  Rep.  325.  cites  3  E.  3.  49,  4  E.  3.  40, 

3»?.  per 

Crooke  J.  cites  43  E.  3.  \%4  ■  3  BuUt  144.  S.  P.  by  Coke  Cb.  J. 

4.  It  is  a  good  counterplea  of  age  of  a  vouchee,  that  U  is  deadi 
per  Crooke  J.    Roll  Rep.  325.  cites  7  E.  3.  27. 

5.  In  pracipe  quod  reddat  the  tenant  alleged  defcent^  and  that  he 
is  in  as  heir^  and  within  age^  and  prayed  his  age^  it  is  a  good  C9un^ 
terplea  that  the  tenant  and  his  father  pure  haled  jointly^  and  he  is  in 
by  the  furvivor^  and  traverfe  the  defcent.  Br.  Counterplee  de  Aid, 
pi.  30.  cites  39  E.  3. 

9.  p.  by  6.  It  is  a  good  pica  that  he  had  an  elder  brother^    D.  137.  pL  26, 

Crooke  J.      TT:it    -2  Ar  A  P   &  M 
Roll  Rep.      "*"•  3  «  4  ^-  «  ^VA. 

325.  cites  27  H.  6.  1.  4  £.  3.  41  £.  3.  sS.«-««S.  P.  by  Coke  Ch.  }•    3  Bulft.  144.  dtes  4  E.  3. 40* 

s,P.  by  y.  So  it  is  a  good  plea  that  his  father  was  attainted^  &c.     D. 

RoX^'    137.  pl- 26.  Hill  3  &  4  P.  &  M. 

325.  cites  40  £.  3.  14.  48  £.3.  21  £.4. 

Bajhiniy  is        g.  Counterplca  of  age  (hal!  not  be,  but  where  it  appears  that  be 

fn^a  forro^  '^  ^^^  ^'''*'  ^^  ^  boftardy  or  one  who  is  not  in  as  heir,  but  by  pur- 
don  in  re-  chafe9  or  in  cafe  of  inevitable  neceffity ;  per  Coke,  Crooke,  &  Haugh- 
roalndcr.      ton.    Cro*  J.  393.  pi.  5.  Mich.  1 3  Jac.  B.  R.  in  cafe  of  Herbert 

3  fc  4  P»  Ik  M.»  »»S.  P.  by  Crooke  J.  RoU  Rep.  3x5.  cites  40  £.  3.  X4«  4S  £.  3.  11  £.  4* 


(N)    In  What  Cafes,  if  the  Parol  demur  againft  tme^ 

it  (hall  againji  another  alfo. 

[  I.  T  I"   2  are  vouched^  if  the  parol  demur  for. die  non-age  of  the 
•■•  one,  it  fliall  demur  for  the  other  alfo.     45  E.  3.  23.] 
[  2.  If  aid  be  prayed  by  2  coparceners^  fcilicet,  the  aunt  and  the 

niece,  and  the  aunt  has  the  retnainder  hy  purchafe^  and  the  ni^ct  is 

nHthin  agey  and  has  the  remainder  by  defcent^  the  parol  (ball  demur 

for  both.    27  E.  3.  87.] 
[161]       [  3.  5«  if  aid  be  pra)red  by  one  coparcener  ofi  other  coparceners, 

ofxvhom  the  one  is  within  age^  and  the  other  of  full  agCy  the   parol 
^fTrZ%     ^^^  dcn^ur  for  aU.    33  E.  3.  Aid  of  the  king  109.J 
•DC  coparcener.    Br.  Age,  pi.  58.  cites  9  H.  9. 47.    But  it  ihould  be  9  H.  6. 47.  a* 

[  4-  If  one  coparamr  has  gid  of  the  other  within  age^  if  the  parol 
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Aall  deorar  for  the  non-agc  of  on^,  it  (hall  demur  for  both,  d 
H.  6.47.] 

f.5.  U  the  tenant  vouches  hif/i/el/and  j^.  as  heirs;  and  7;  is  within  Fitjh.  Ai^j 
<i'^f,  the  parol  (hall  demur  for  both.  13  £.3.  Itinere  North.  52.  pi-5<-S.Ck 
adjudged.]  *t  S.  p.  but 

hot  the  S.  P.  And  therefore  feems  mifpriuteiJ. 

[  6.  In  dumfuit  infra  ^atem  by  2  coparceners  of  the  fcifin  of  their  *  Fit^h. 
♦  coparceners,  [anceftor]  for  the  non-age  of  one  of  the  deman-  -^se,  pi.  Si. 
dants^  all  the  parol  ought  to  demur.     D;  3'.  4  Ma.  137.  25;  30  anrtiiere 

E.  3»  7»  l^«]  f^c  Woid  is 

(anceftor.) 
The  words  of  D.  137.  b.  pi.  2^.  are,  that  in  dum  fuit  infra  xtntem  of  the  dcmifc  made  by  hisan* 
ceftor  who  died  before  his  full  age,  or  fdr  the  non-age  of  one  of  the  dei\i;indants  the  entire  paroj 
ftiRll  derour.  '     '[And  fo  the  word  coparceners  lu  tlic  iMl  plate  fccttis  to  be  put  in  by  miitake  of 
the  printers.] 

[  7.  So  the  parol  (hall  demur  for  both  in  a  non  compos  itienth  by  2  r*— ^-  "^ 
coparceners  of  the  fcifm  of  the  anceftor  for  the  non-age  of  one.    D4  Fol.  147. 

3.  4.  Ma.  137.  25.]  u-^y— J 
[  8.  [iS^J  in  a  writ  of  entry  fur  dijpifin  hy  2  coparceners^  of 

which  the  one  is  within  dge\  qui  non  profequitur  upon  fummons,  yet 
^e  parol  (hall  demur  againft  the  other  alfo)  12  £.  i.  Itinere 
Wilts,  Age  130.  adjudged.] 

f  g.  If  a  writ  ef  error  be  brought  againfi  the  heir  hf  tiie  recoveror^  -•  I*-  Br. 
it  bin  eige^  and  a  fcire  facias  aga'inji  the  tertenant^  if  the  parol  dc-   ^^[^°^'{l'*9« 
murs  for  the  heir,  yet  it  (hail  not  demur  as  to  the  tertenant.  9  FJ.  6.  46.  Vays  it ' 

4.  b.  For  the  heir  (hall  not  be  at  any  prejudice  if  it  be  revcrfed  as  was  mucu 
^J  the  tertenant.]  •  l^/"?"^^'  j^ 

"*  the  parol 

Jh'>»'l.!  cfemiir  asainft  both,  or  phoceed  a?^ainft  the  tertenslnt,  bnt  leaves  it  a  qiixre-— ^Fitzh.  Error^ 
p*..  2o.  ctc«r5  9  H.6.  46.  and  the  book  in  Rdll  fbems  to  be  mifprinted.*  'Fitzh.  Atje,  pi.  16.  cites 
M:<'h.  9  l{.  6.  17.  that  the  parol  Ihall  demur  as  to  the  heir,  but  that  they  fball  go  to  the  examinri- 
t  '.11  ot  tl»c  crn>rs  as  to  the  other  mimedi.irfly.— — iS.  P.  Kr  A;;e,  pi.  21.  cites  19  H.  6.  25.  wljicli 
!-rms  'v.  he  right,  and  the  hook  in  Roll  n1»fprir»rcd.-=iAnd  Br.  Parol  demur,  &c.  citcS  S,  C.  and  th;4t 
ittcr  \tAiv.  argvimctii  it  wjs  agreed  cbat  it  fhould  demur  againll  the  heir  only,  and  tliat  the  teuuac 
fhoulil  aiifiver. 

[  lO»  If  a  contra  fornlam  collatiohis  be  brought  againfi  the  abboty 
and  fcire  facias  againjl  the  tertenant^  who  Is  in  by  dcfcent^  and  he 
i\-^\  his  age,  yet  the  parol  (hall  not  demur  as  to  the  abbot.     9  Hi 

^-  47-J 

f  1 1.  If  4  enter  into  a  recognizance^  and  after  one  diesy  his  heir  *  B***  ^%^ 

Tvithin  agey  irt  ^  fcire  facias  againfi  the  heir  and  the  other  s^  the  pa-  jl'g^.^lj^g* 

rol  (hall  demui'  againit  all.    *  29  AfT.  37.  adjudged.  29  E.  3.  39.]    s.P.  ■  ^  < 

Upon  this 
beiti^  pleaded,  the  paml  (hall  demur  againft  all  (if  tht  Atmandemt  don  mt  dtny  it)  witl'Mt  ffocefs  or 
vr'*t  fa^iat  t>j  L'  ^urio/J,    Br.  Parol  demur,  Ice.  pi.  16.  cites  S.  C  '  *     Br.  Age,  pi.  36.  cues  S.  C« 
a:»J  S.  P.— Fitzh.  Age,  pi.  73.  cites  S.  C— :— 3  Rep.  13.  a.  b.  citfci  S  C  and  29  E.  3.  ^o.  Si^ 
/'•hn  Lan^ord's  cnfe. 

Two  etKereil  iacu  ^  JkituS',  and  one  died;  his  heir  within  nt^e ;  it  was  tnov^ed  that  the  extent  fhuH 
Joi^*  f  becaufe  the  ufnra  rccurnt  ['non  curDt]  contra  hii:r<>«j em  infr.i  xtjtem  ^xiHentem,  and  cited 
1  -  AflT.  4*  per  Motvhrey  ;  and  fo  it  was  agreed  by  the  court.  Hct.  59.  Mich.  3  Car.  C.  B«  VVil« 
Ji»<iroa''s  calcw  ■■■  See  (C)  pi.  7. 

f  12.  In  a  fcire  facias  againfi  the  tertenant  s  to  ha^je  execution  ofT  1^2  1 
damages  recovered  againft  J.  o.  if  the  parol  demurs  agairff  one  ff  ^  ^  but 

N  2  thi     '    ' 


i62  9ge* 

fimtra  v/hert  tht  ttrttnoHts  foF  hsA  noit^agc,  it  fhall  demur  againft  alU    24.  £.  3. 

w' "'"  *8-  adjudged.] 

againft  the  anceftor  who  dies,  the  heir  (hall  not  hftve  his  age  in  fcire  facias ;  for  the  tk/t  oftb*  m» 
€t/iof  ii  djfproved.  Br.  Agej  pi.  24.  cites  S.C.-*—Fitzh.  Age,  p).  loi  cites  S.  C.——S.  C,  cited 
3  Rep.  X3«  a.  And  the  Repoiter  infers  from  thence,  that  if  there  bt  grandfuther,f,,tb.rf  and  2 
dMighterSf  and  jud^mert  it  given  for  debt  or  damages  ngain/i  the  grandfatinr  y  and  tlien  he  diet^  and  the  Z^- 
iltr  dicSf  mt  of  the  diUgUt; ;  being  tuitbln  and  the  other  of  full  age,  and  p.vtUion  is  mtide,  the  eldeft  (hall 
not  he  folely  charged,  hut  Hull  take  advantage  of  the  infancy  of  her  filter ;  for  both  tlie  hell's  are 
but  in  one  and  the  fame  degree. 

So  if  one  ioMtdin  a  recognixance  has  iflfue  2  daughten,  and  dies,  and  they  make  partition,  the  one. 
only  ihall  not  We  charged^but  (hall  have  contribution,  and  the  one  fhall  take  benefit  of  the  non-age 
of  the  other ;  fur  iii  fuch  cafe^  though  Ihe  be  cbai^d  as  tertenant,  yet  (he  (hall  have  her  age.  Ibid* 
Co.  Litt.  ftgo.  a.  (h)  S.P. 

Sec  pi.  12.        [  13.  In  zfcir^  facias  if  2  coparceners  are  received  up9n  default  of 
there!  ^°^*  '^^  '£^^5  ana  the  parol  demurs  for  the  non-age  of  one  of  the  copar- 
ceners, it  (hall  demur  for  both.     44  E.  3.  Age  37.  adjudged.] 

14.  In  mortdanceftor,  land  defcended  to  4  daughters^  the  one  en^ 
ttred  into  the  wbole^  and  took  barony  and  had  ij/iie  anddied^  die  haron 
leafed  it  to  another  y&r  term  of  life  of  the  leffor^  and  the  lejfee  was  im- 
f  leaded  by  the  two  aunts  and  the  ntece^  daughter  to  the  teffor^  by  ajfife 
ef  imrtdamejhry  the  tenant  vouched  his  leffor^  fpho  came  and  entered 
tnto  the  warrantj  and  f aid  that  E.  his  feme  wasfeifed  infee^  and  he 
had  iffue  and  is  tenant  by  thexurtefj/y  and  prayed  aid  of  A.  his  daugb^ 
tery  and  by  her  non-age  prayed  that  the  parol  demur.  Belk.  (aid  he 
ought  not  to  hav6  die  aid^  for  fhe  of  whom  he  prays  aid  is  one  of 
the  demandants,  and  therefore  he  may  rebut  for  parcel  and  vouch 
for  the  reft.  But  per  Thorpe,  we  may  not  as  here ;  for  the  aiBfe 
IhaU  not  be  taken  by  parcel ;  and  Mombray  accordingly,  and  faid 
that  the  whole  affife  of  mortdanceftor  fhall  demur.  And  Finch,  con- 
ceifit,  by  which  they  counterpleaded  the  aid  for  2  parts,  and  were 
nonfuited  for  the  third  part,  viz.  the  niece  was  nonfuited,  fum- 
moned,  and  fevered,  and  then  the  parol  did  not  demur.  Br.  Mort- 
ilanceftor,  pL  48.  cites  40  AiT.  37. 

15.  If  a  man  vouches  2  as  ^heirsy  the  one  of  full  age  and  the  other 
within  agcy  and  prays  that  the  parol  demur,  and  the  demandant  fays 
that  he  is  of  full  age,  and  prays  venire  facias  to  be  viewed,  procefs 
fhall  iiTue  agatriS~him  of  full  age  \  per  Markham ;  but  per  Newton 
«ontra,  andlhat  no  procefs  Jhauijfue  till  the  othfr  be  adjudged  to  be  of 

full  age.  Br.  Procefs,  ph  61.  cites  19  H.  6.  5; 
p.  239.  pL  l6.  In  debt  again/i  A,  and  £.  and  E,  the  daughter  ofC  deceafed 
39.  S.  C.  co-heirs  in  gaveliind  upon  an  obligation  of  their  father.  A.  and  B. 
fyl^^bccaufe  ^^^^  Outlawed,  and  had  their  pardon.  E.  was  waived.  The  plaintiff 
the  niece  declared  againft  A.  and  B.  fimul  cum  £.  who  was  waived.  Xh« 
is  out  of  defendants  pleaded  that  £.  now  one  of  the  heirs  in  gavelkuid,  is 
the  o^^  withm  age ;  but  adjudged  upon  demurrer  that  A.  and  B.  fhall  an- 
determined  fwer  i  for  fhe  neVer  appeared  as  defendant  in  this  fuit,  and  therefore 
sgaina  her,  A.  and  B.  fball  anfwer  without  her.  And.  la  pi.  22.  Pafclu  27 
'of  ^rlf.     Eliz.  Hawtrec  v.  Awcher. 

Cummmied  at  her  full  age,  becaufe  (he  never  appeared  to  the  wwt<    1     nBcndl.  246.  pi.  £05  •  S»  C» 
accut'din^ly,  and  the  pl«3dii>£St««i»Mo.  74*  pU  203.  St  C* 
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0gev  163 


9 

(0)    In  what  Cafes  the  Demurrer  of  the  Parol  for 

Fart  fhall  be  fir  alL 

[  I.  TN  a  writ  of  errwr  upon  a  judgment  fir  divan  tbingt9gairifl 
•*-  an  infant  ufon  a  recovery  by  his  ancejlor^  if  the  infant  dy^ 
claims  for  part^  by  which  the  judgment  is  to  be  reveried  for  error 
(herein,  yet  the  parol  (hall  demur  for  the  non-age  of  die  ixAatfor 
the  refidue^  and  it  fhall  make  the  parol  to  demur  alfo  for  that  ia 
which  the  infant  has  difclaimed,  becaufe  this  ii  only  one  record^  and 
therefore  if  he  has  his  age  of  parol  he  (hall  have  it  of  all.  47 
A/n  4.J 

[  2.  The  fame  law  if  in  an  aftion  againft  an  infant  he  confejfes  Br.  Ajc,pL 
the  anion  of  the  demandant /i?r  part^  yet  if  the  parol  demurs  for  the  9-  ^te*  47 
r/yWtt/,  it  (hall  demur  for  all.     47  Ait  4.]  S.V;Jir 

Tank,  that  he  may  confefs  the  a^on  as  to  part,  and  have  his  age  for  the  refulue* 

[3.  If  an  infant  brings  a  writ  oi  entry  fur  dijfeijin  to  his  father^  See  Stat. 
and  the  tenant  pleads  the  releafe  of  the  father^  ms  to  part  of  me  land  ^^^"^"^ 
demanded,  by  which  the  parol  is  to  demur  for  it,  yet  it  (hall  not  cap!  47.^' 
demur  for  the  refidue.    19  £•  2«  Age  123.  adjudged.]  wWchtakes 

away  age  ia 
a  writ  of  entry  fur  dilTeifin  en  le  per,  at  (I)  fupnu 

[4.  In  ajjffe  by  3  coparcener Sy  if  the  tenant  claims  as  tenant  hy  •  Thti  is 
the  curtefy  of  all,  and  prays  in  aid  rfone  of  the  plaintiffs  in  rever-  niifprimcd 
fim  within  age^  and  has  aid  oflnw^  by  which  the  parol  ought  to  ^"^  ^  ^ic 
demur  for  the  third  part  which  belongs  to  the  infant^  and  not  for  the  37.1ina  was 
reiidue,  yet  becaufe  die  aj^e  fhall  not  be  taken  by  parceliy  it  (hall  ^n  affife  of 
demur  for  all.    «  41  A(t  37.]  momLwcej. 

ioHd  drfcimifJ  /c  3  OnughtefS,  out  the  tu  tmttrtd  imt^Ai  'mhoh^  mi  took  hsron  Oki  bad  ifue  a  daufUcr^  and 
d^  ana  the  ktron  U.ijui  ii  «»  J.  S.  for  the  life  of  the  leffor  and  J,  S,  is  implmuUd  h.y  the  i  aunts  and 
ih  mtts  (the  Icflbr's  dau«rhtcr')  byalTife  of  mortdanccftor,  and  J.S.  votuhedbis  UJfor^  who  entered 
into  the  warranty,  and  faid  tku  K,  bis  vtift  wtt  fiifed  mftcy  and  be  badifue,  and  is  tenant  hy  $be  cunefy, 
and  frayed  M^f  A.  Us  doifgbur^  ardtbatfir  her  «m.^  tbepan^i  may  demur.  Bclk.  held  that  aide  la 
thw  cafe  ought  not  to  he  granted^  he  of  whom  it  is  prayed  being  one  of  the  demandants.  But 
Thorpe  e  ct*otra,  as  this  cafe  is,  becaufe  the  airiffs  ihali  not  be  taken  by  parcels;  and  Mombrey 
agreed  •ad  CaiJ,  th.it  "for  that  reafon  the  intire  affife  of  mortdanceftor  (hall  demur,  quod  Finch,  con- 
ceflSt  I  whereupon  they  coimter|>leaded  the  aid.  for  1  parts,  and  were  non tutted  as  to  the  third 
part,  via.  A.  the  niece  was  fummoned,  and  levered,  md  nonfuited,  and  then  the  parol  did  not  de- 
mur. Br. Muctdanceaor,  pL 48.  ckc^ 40  Alt  pL 37*"  ■  Br. Age^pl*  39. citd S. f* 
tTitzh.  Vtfttcher,  pi.  207.  dtes  S.  C. 


[  S-  [*]  ^^  ^M^  againft  an  infimt  ofUmd,  whtroefhe  has  parcel 
hy  difeenij  and  parcel  hy  purchafe^  by  which  die  parol  ought  to  de^ 
mar  for  the  dejant^  bu(  ought  not  for  the  other,  yet  becaufe  the 
aAfe  (hall  not  be  takeaby  parcd»it  ihaU  4eauir  for  all.  41  AS.  37. 
per  Fiod^n*] 


K  3  {P)    Deiwded 


1 64  age; 

(P)  Demanded  by  wliom.  And  Proceedings,  Plead- 
ings; &Q. 

I* 

?f  T^EBT  agmnjl  an  heir  upon  the  ohligatkn  of  his  father^  who 
appeared  by  guardian,  and  faid  that  he  was  within  age^ 
and  prayed  his  age.  The  plaintiff  replied  that  he  was  of  full  age^ 
^d  prayed  writ  to  make  him  come  to  be  viewed^  and  it  wa^ 
graatedj  but  Ston.  (aid  that  though  he  Q^ould  be  adjudged  of  full 
age  J  the  plaintiff  canno.t  recover  his  debt,  but  the 'defendant  ihal) 
be.  compelled  tq  a^fwer,  &c.  Fitzh.  Age,  pi.  i22.  ci^es  Mich. 
19  E.  2/^ 

2.  In  fo'rmedon,  after  the  parol  has  demurred  fine  diebv  the^on*- 
age  pf  the  tenant,  at  the  refummons  at  his  full  age  he  mall  pleaa 
non-tenure.     Thel.  Dig.  208.  lib.  14.  cap.  lO.  C  2.  cites  HiU.  26 

E-3-57- 

3.  The  parol  w^s  put  without  day  by  the  non-age  of  the 

vouchee,  and  at  the  refummons  the  tenant  (aid  that  the  vouchee  is 

yet  within  age\  judgment  of  the  writ,  which  fuppofed  him  to  be  of 

full  age ;  to  which  the  demandant  replied  thai  the  vouchee  was  dead^ 

&c.     Upon,  which  the  tenant  was  put  to  anfw^r  over,  bccaufe  the 

demandant  cannot  have  writ  of  refummons  of  other  form.     Thek 

Dig.  %oi.  lib.  14.  cap.  lo.   f.  4.  cites   Trin.   31  E.  3.  Refum- 

mdhs  29. 

9r.  Af^,pU       4,  Fornudon  againji  tenant  for  Ife^  vA\ojoin£d  iffue  that  A^  dona 

i  c^whc'c  ^^"^^  *^^  ^^^  came  for  him'inrevcrfion,  znd  faid  that  he  in  rever^ 

it  is  fa/d       fion  is  in  txiard  of  the  king^  and  within  age^  and  prayed  that  the  pa-» 

that  the  pa-  fol  demur  during  his  non^age,  inafmuch  as  the  tenant  pleaded  by 

*k!mir  in  °^  collufion,  ^4  bccaufe  the  revcrfioner  himfcJf,  nor^  anv  other  for  th^ 

f hii  cafp"      l^i"g>  did  not  come,  &c.  therefore  the  juftices  wx)uld  do  nothing, 

Br.  Parol  di^Qfuir,  pL  14.  cites  i  H.  6.  4. 

5.  So  at  the  refummons,  after  that  the  tehan^  ha$  demurred  for 
non-age  of  the  vouchee,  die  ^enaqt  may  plead  tfyat  ajiranger  has 
recovered  againjl  him  aftitr  that  the  parol  was  dxfcontiiflj^d^  £c.  and 
conclude  to  the  aSHon^  but  not  to  the  writ,  Thel.  Di^/sfOS,  lib.  14, 
cap.  10.  f.  2.  cifes  Tpn,  5'JH.  7.  39, 

6.  When  the  infant,  to  have  the  age,  (hews  that  h^s  ^nceftor  died 
feifed,  and  the  land  defcended  to  him,  the  dying  feiftd  fiall  not  be  tra^ 
verfidy  hut  the  defeent.  Roll.  Rep,  325.  HiU,  13  Jac.  BJ  R.  in  cafe 
of  Herbert  v.  Binion,  cites  43  E.  3.  18.  2  H.  5.  8  £•  4.  1*9.  b. 

♦  Lev.  t6^  ^    7.  Fprj^cdoo  ih  renainder  was  brought  agaihft  aniiUkiit    The 

g.  C.  but  infant  by  his  guardian  pleaded  that  he  was  in  hj  defcent^  and  prayed 

fflue  was^  that  the  parol  (hould  demur ;  and  4ipon  this  iflue  was  taken  and 

found  for  found  iot  ij^^fi  *  (enant  in  the  formedpn,  and  after  fevend  argib- 

the  dcman-  ments  ufed  in  C.  B.  judgment  final  yiz&  diere  givep,  viz.  th^  th^ 

upon  ciw  dcmanilant  Ibpuld  be  barred.     Writ  of  error  was  brought  in  B.  R, 

brought,  ^<1  ^ter  feveral  arguments  the  judgment  was  aiffinned^     Sid^  252^ 

the  errors  pi.  22.  Pafch.  17  Car.  2.  B.  R.  Amcott  v.  Amcptt.  * 

jfrignedbc-  /  .  . 

^ng  in  favour  pf  the  infant,  fliews  that  jutlgmcnt  was  given  againft  him.]    The  jodgmex^  in  C.  B. 

V'aj  affirmed,  pifi, Hayro.  fig.  S.  C.  Sed  adjornatur.^ykeb.  869.  pi.  18.  S.  C.  and  (fayt  ex- 

|>i  cf&ly  that)  l>y'iU^£<n«at  the  dk|9i^laQt  was  ouAed fif  iu»  age,  aad  judgment  affirmed,  nifi. 

(9J   A|e 


*.**•' 


age.  ^  i6j 


(  Qw)  •  ^g^  triable.     How  and  where^ 

I.  TF  a  man  vouches  an  infant^  or  prays  atdofhlm^  and  prays  that 
•*-  the  parol  demur^  and  tjie  demandant  fays  that  he  is  of  full  age^ 
and  prays  that  be  be  viewed,  venire  facias  to  be  viewed  ihall  ilTue. 
Br.  Procefe,  pi.  141.  cites  24  £.  3.  28. 

2.  But  if  an  infant  be  impleaded^  and  appears  by  guardian^  who 
flleges  bis  age^  and  prays  that  the  parol  demurs  procefs  (hall  not  ifllie 
to  be  viewed,  but  die  guardian  Jhall  be  commanded  to  bring  him  in  at 
a  certain  day^  and  if  he  makes  default^  petit  cape  Jhall  iffue.  Quod 
nota  bene.     Br.  Procefs,  pi.  141.  cites  24  £.  3.  28. 

3.  An  in&nt  brought  aJUfe  of  novel  difTeifm,  and  was  demanded, 
and  came  noty  and  one  as  next  friend  prayed  to  be  received  to  fue  for 
him  according  to  the  ftatute,  and  the  defendant  faid  that  ^  plain* 
tiff  was  affuU  agcy  prift,  and  it  wa^  tried  by  the  afffe  \  per  Wicb. 
which  Finch,  agreed^    Br.  Age,  pL  10.  cites  48  £.  3.  lo. 

4«  The  court  of  Chancery,  upon  view  of  the  body,  and  upon  ex^ 
amnation  of{evti2X  witnejfesy  and  upon  view  of  the  church  baok^ 
acQudged  the  defendant  to  be  under  the  age  of  21  years.  Toth. 
155.  cites  28  Eli2^  Wood  v.  Wageman. 

5»  If  a  tenant  in  a  real  adion  vouches  A.  as  heir  withip  age,  ^ 
if  tenant  for  life  be  impleaded,  and  prays  in  aid  of  A.  in  reverfion, 
who  is  mtbin  age^  and  that  the  parol  may  demur,  &c.  in  either  of 
diefe  cafes,  if  the  demandant  replies  that  A.  is  of  full  agcy  this  fliall 
not  be  tried  by  the  country,  for  the  great  delay  it  would  be  to 
the  demandants ;  but  a  writ  Jhall  be  awarded  to  the  Jheriffy  quod 
ven.fac.  tali  die  pradiff  A.  ut  per  afpeff  corporis  fui  conftare  pojft 
pr^at  jtiftie.  noflris  ft  preediif  A,  fit  plena  atatis  nec-ne^  &c, 
o  Rep.  30,  31.  Mich.  33  &  34  £1.  in  the  cafe  of  die  Abbot  Strata 
^ercella* 

For  more  of  ^gc  in  general,  fee  (Enfant*  tfltttlrian>  SPctOl^  and 

Qtber  proper  titles, 


N4  ♦am 


i6st 


•There  are 

3  wuHmrof 
iu4s  of  the 
king.     tCtf 
Xxprefi  aid 
as  tenant 


♦  xa>  of  tDe  mtng. 


Tol.  1+8.  (A)    Aid  of  the  King.     In  what  A£iions^ 


{  I.  TN  trefpafs  againjl  tenant  in  fee  of  the  grant  of  the  kinff)  aaj 
i.  ^        -^  does  not  lie^  becaufc;  no  prejudice  can  come  to  the  long* 


for  life  or 

years,  or 

nrmer  rsD' 

doing  rent,    i8  H.  6.  15?.] 

are  im- 

pleade<f  y  they  may  pray  m  aid.    adiy,  Wlien  there  is  not  My  exprefs  aid  to  be  granted,  but  thero 

appears  fome  cayfe  of  aid,  there  he  (hall  not  conclude  to  have  exprefs  aid*  but  fludl  conclude  jnds* 

tnent  fi  rtgcinconfH/io^Stc.    3diy,  When  thei-e  is  caufeof  aid,  but  no  aid  is  prayed  before  iflae,  then 

this  writ  of  rege  incoflAilto  is.granted  after  ilTuc,  and  a  copyholder,  or  a  cuAomary  tenant  fhall 

not  conclude  wkh  exprefi  aiil,  nor  a  purvey  or,  but  judgment  fi  rege  inconfnlto.    Arg.  Roll.  Repb 

So6.  cites  4  H.  6.  a8. 

But  where ,in  fref^fi  the  defrnda/it  JheweJ  that  tht  pUc§  n  parcel  of  tbt  manor  of  D»  ^bernf  th"  kln^ 
isfeijejf  &C  artdthU  had  ts  Hcmifible  by  copy  ofeuUri  roll,  and  the  king  at  f itch 


court  tiffed  to 


r'rf^f^  1  •  htm  by  eopyfUc.  and  demanded  juugmeiH  rege  inconfulto  i  and  per  FitiheHwrt  J. 
^  ^^  J  .  clearly,  he  ib^l  h^te  aid  of  the  kint^i  and  no  traverfe  to  the  eaufe  ihall  be  bore,  ar 
not  parcel,  or  nctt  coroprifed,  &c.    £r.  Aid  del  Roy,  pi.  x.  cites  a?  H.  S.  z8. 

But  in  the  Chancery  m  wit  of  feat  eh  (hall  be  granted  upon  aid  in  adiou.  of  ^r^j^i;^ 
n  here ;  for  the  king  (hall  lofe  nothinjg.  Kota«   Ibtd. 

•  Fitzh.  pi  r  2.  In  trefpafs^  aid  (hall  be  granted  of  the  king.  ^  ac  £•  3.  t* 
i.VLi.P.46^-3-»8.b.9H.6.56.] 

admitted. Br.  Aid  del  Roy,  pl»  x6.  cites  S.  C,  aod  was  trefpafr  lor  a(h3ng  in  K-kigftori  jaiu 

Siull,  the  defendant  pleaded,  that  he  had  the  vill  of  Hull  of  the  king  inieeiiinn,  rendering  40  L 
a  year,  by  charter  of  the  king,  which  he  (hews,  and  that  the  place  where,  &c.  is  parcel  of  the  fame 
•vill  of  Hull,  fcc.  and  prayed  aid  of  the  king,  and  liad  it,  nocwithftandtng  that  the  other  alleged  that 
his  aaion  is  brought  in  Kingfton  juxta  Hull,  fo  that  it  ftiall  be  intended  a  feveral  places,  lu.^-« 
3r.  Aid  del  Roy,  pi.  97.  cites  5  H.  7.  16.  S.  P. 

Br.  Aid  del  [  j.  In  trefpafs  de  clai^o  fraSlo^  &c.  aid  ihall  be  granted  of  the 
Roy,  pi.  55.  iting,  becaufe  by  common  intendment  l^it  freehold  is  the  caufe  of  the 
aacmitra,  aifion^  this  being  for  things  annexed  to  the  land.  Contra  4  H:  6% 
1>ccaufehe    jq.  adjudged  1 8.]  " 

has  frank- 

tenement,  and  his  franktenement  is  a  good  plea  in  trefpafs,  and  a  man  (hall  not  recover  land  nor 
franktenement  in  action  of  trefpafs,  but  oniy  damages,  which  is  no  prejudice  to  the  king ;  for  the 
aid  (hall  not  he  granted  of  the  king  but  for  feeblenefsof  eilate,  or  for  lofs  to  the  king,  and  neither 
of  them  is  heie ;  quod  nota. 

[  4*  In  trefpafs  de  bonis  ajportatisy  or  ietttery  aid  lies  not,  be- 
caufe the  freehold  cannot  be  intended  the  caufe  of  the  adion.   4  H« 
6.  ID.  b.] 
f  Br.  Aid         [  5*  Aid  lies  in  trefpafs  upon  the  cafe,     f  7  H.  4*  2«  b.] 
del  Roy,  [6.  In  an  a<Slion  upon  the  cafe  againjl  the  king's  farmer  ofaleet 

tct^  /^r  holding  the  Uet  aid  lies.     •  18  H.  6.  12.  adjudged.] 

*  Fitzh.  Aid  del  Roy,  pL  19.  cites  Trin.  1%  H.  6.  11.  S.  C. 

Ttifp'rifi  upon  the  cafe,  in  as  much  as  the  AtftndaHi  iutcrntpttd  the  plahitifto  takt  a  markwiicb  k» 
bnged  to  him  for  a  ka,  ^tm  and  the  dtfcndant  claimed  the  leet  by  grant  of  the  kln^^  raubriiig  5  /.  «  yior  im 
ih*  Exthoiftier  by  hts  charter  which  he  (hewed  forth,  -and  prayed  aid  of  the  king,  and  had  it,  aod  yk 
it  is  only  an  a^ion  of  trefpafs,  in  which  nothing  (ball  be  recovered  but  daina£C8»  fir«  Aid  del  Roy* 
pi.  53.  cites  24  £.  3.'6.-i»»S«»,  (D)  pi.  7.  S.  Q^mma{K)  pi.  3.  $.  Ct 
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r  7.  In  an  gff/f  vA  fliall  bf  gnitted  «f die  i/»f :'»  rivitSiH,  i.  H.  4.  l^'t'h.  Ai<t 

S.  C.  wherethe  rrferfion  was  hy  efcheflt  to  the  king:,  hut  fearch  was  dented. 
In  affife  the  tenant  may  have  aid  of  the  kingi  contra  of  a  common  perfon  ;  but  per  Cheyney  and 
Thime.  where  the  king  leafes  far  life  land  of  bis  dmchy  of  L^mcafttr,  the  tenant  (ball  not  hn\e  aid  of 
the  king  in  ailife  $  for  of  ihe  dutchy  land  the  king  i&  as  a  common  per  ion, /or  ht  has  it  as  duke,  and 


Dot  as  iijf^.    Br.  Aid  dclRoy*  pi.  3a.  citei  xz  H.  4.  85. 
lie  of  movei  dijptijm  aravi^  the  incumhewt  of  the  kin^  t 
^kingy  and  the  like  now  in  juris  utrnoi  t  quod  noca.    Br.  Aid  del  R  oy>~pl.  95.  cites  3  H.  7.  7 


In  afliie  of  novei  diffeifin  «fwwj/?  the  incunihent  of  the  kin^  of  parcel  cfhis  gif^fy  he  fhall  have  aid  of  tho 


la  affiTe  of  novel  diiTeifm  the  defaidant  (hall  not  pray  in  aid«  but  only  of  the  king.    2  lud.  411. 
S  Rep.  50.  S.  P^  ■      I    See  Aid  of  a  comipon  perCjo  (A)  pL  13. 


[  8.  The  inABti /ffihwj  being  9utlaw4d  trings  a  writ  of  error^  Br.  Scire 
and  hath  afcirtfatiai  agalnft  the  Urtenemts  and  hrd\  one  tertenant  l^^^'^^ites* 
comes  and  ^ySy  Chat  die  king  granted  the  land  to  him  for  life,  yet  s.c?\hit 
he  fhall  not  have  aid  of  the  icing,  becaufe  by  diU  writ  he  had  no  ^^  had  aid 
day  in  court  but  to  hear  the  record.     11  H.  4.  53.  b.]  kin**\nt 

nothing  is  faid  there  about  the  hnving  no  da]r  in  court— —Ficzh.  Scire fBcins,  pi  6S.  cites  S.  C.  Sc 
S.  P.  as  to  his  baviag  no  day  in  coort. 

[  g.  In  replevin  aid  ihall  be  granted  of  the  king.    9  H.  6.  56.] 
[  lO.  Tenant  in  fee  of  the  grant  of  die  king  ihall  have  aid  in  real 
M&idns^  becaufe  if  the  demandant  recovers,  the  king  fhall  change  his  f  1 67  1 
tenant.     18  H.  6.  13.]  .  L       /  J 

£  II.  In  a  quare  impedit  aid  fhall  not  be  granted  of  the  king,  be-  s.  p.  if  it 
caufe  this  is  brought  upon  his  own  difturbance,  and  for  the  mif-  ^^"<^^  ><^ 
chief  of  the  lapfe  in  the  mean  time.    5  H.  7.  16.T  1*"^"  ?^ 

*  •#         /  J  voucher, 

for  ocherwife  nothing  (hall  be  recovered  but  the  prefentment.    Br.  Aid  del  Roy,  pi.  9  7.  cites  3. 9. 
■        Fitzh.  Aid,  pi.  96.  cites  S.  C.  accordingly. 

In  qua.  imp.  the  defend.int  Ihall  have  aid  againflthe  king  in  lieu  of  vouclTcr.  Br.  Voucher,  pi.  7. 
cites  9H.6.  56.  Br.  Qua.  Imp.  p 1. 7.  cites  S.C.  &  S.  P.  that  aid  was  granted  upon  charter 

fhewnw      Br.  Aid  del  Roy,  pi.  6.  cites  S.C*— -Fitzli.  Aid  de  Roy,  pi.  15.  cites  S.  C— -See  aid 
of  a  common  perfon  (A)  pi.  22. 

In  qua.  imp.  the  fuit  was  itayed  by  a  rcge  tnconfulto,  becaufe  the  patronage  was  in  tlie  king,anj 
adjodgcd,  quod  firquatur penes  dominum  regem,  and  a  procedendo  prayed  and  t^ramed  in  Ciinnceiy* 
and  day  given  to  the  Attorney  General,  to  (hew  caufe  why  it  Ihould  not  be  granted.  Roil.  Rep.  299 
cicov  3^4  Ma.  Jones  v.  Kikes. 

[  12.  In  ana<%on  of  forcible  entry  the  defendant  being  tenant  for  Br.  Aid  del 
life  fliall  have  aid  of  the  heir  in  reverfion,  and  of  the  kins:  in  whofe  ^.^"^^  L*^'^7- 
ward  the  heir  is,  the  defendant  making  title  by  the  leafe  of  the  fa-  contra  \  fw 
Cher  of  the  heir.    22  H.  6.  17.  b.  18.  adjudged.]  »9/;W^,«. 

9f>eH  ii  to  be 
r^Kvwrtd  in  trejfafi^  and  he  "who  has  fnmknnemeHt  is  able  to  plead  to  ail  pwfofcs  in  tr/paf  ;  quod  nuCa,  bf 
ibc  bdt  opioioo*  and  this  ootwithAandiug  that  the  plea  goes  in  lUlptuot  of  the  revrrium. 

[Tlie  Year  Book  is,  that  the  granting  it  was  by  confcnt  and  agnen.enc  of  th*-  otlrr  fuJc,  as  ni>t 
^eiAf  More  in  delay  than  a  demurrer  would  be.]  Br.  Aid,  pi.  ^  c.  cites  S.  C.  ai.coi  ding  to  Br. 

AmI  dd  Roy,  pi.  47.— Br.  Forcible  Entry,  pi.  6.  cites  S.C.  accordMgly,  by  the  belt  oi);uion,  and 
ChcreBpoo  the  defoodant  pleaded  Kot  Guilty*        Fitah.  Aid  del  Rc<y,  pi.  a^.  cues  S.  C.  that  aid 
.«ra9  gnoted*  becaufe  it  would  be  as  fpeedy  as  a  demurrer,  but  fays  nothing  of  the  i  u^iifcnt,        ■  ■ 
Figaefa.  Aid  d«  Roy»  pi*  ii>  cues  4  H.  6.  xi.  that  aid  was  denied  per  cur.] 


(O) 
5- 


f  13.  In  an  tje^ione  firmte  the  defendant  fhall  have  aid  of  the   See 
Ung,  (it  feems  die  king  had  the  reverfion  before  iflbe)  becaufe  by  P*' 
inttndount  the  freehold  Jhall  cane  in  debate  in  this  a£lion,  the  Earl  of 
Kent's  cafe  adjudged,  cited  3  Jac.  B.  R.] 

I^  In  fcire  fadas  to  execute  an  annuity  againft  a  parfon,  aid  Thcdefen- 
giaotcd  jof  the  king,  becaufe  thf  dean  was  patron  of  the  par-  ||^"^  '^'.^^^ 

6  fona;;c,        ^^ 


i67  am  Of  tire  ftingf* 

tiic  king  w  (onaigt,  and  dte  Idne  was  to  collate  to  die  deaonr.  Arg.  Roll.  Ren. 
$:{'X  *92.  cites  38  E.  3.18. 

mauarf  ootwithftandiog  ibe  ftatute.    Br*  $dre  hem,  pi.  90.  citei  title  Aid  of  the  Kin;,  39. 

15.  In  practpe  quod  nddat  againfl:  tenant  of  the  king,  vriio  holds 
of  him  by  rent  and  fervices^  the  tenant  (hall  not  have  aid  of  the  Icings 
unlifi  the  title  of  toe  demandant  b£  elder  than  the  title  of  the  king  to 
thefeigniory ;  for  otherwife  he  who  recovered  (hould  hold  by  the 
foft  fervices.  Br.  Aid  del  Roy^  pi.  13.  cites  35  H«  6.  56.  per 
Prifot. 

16.  In  petition  of  right  by  Sotell  in  trefpafe)  the  dffendant  faidj 
that  the  king  leafed  to  him  for  yeefrs^  and  prayed  aid  of  the  king,  and 
had  the  aid,  but  )ie  {hall  npt  have  fearch,  to  fee  that  it  is  admitted 
that  the  leflee  fof:  years  ihall.harve  aid  of  the  king  in  trefpafs  and  yet 
no  franktenement  is  to  be  lofti  per  BiUjne,  where  tenant  for  hfe, 

^         the  reveriion  to  th^  king,  has  aid  of  the  king,  he  (hall  not  have 
fearch.     Br.  Aid  del  Roy>  pi.  60.  cites  9  £•  4..  5»» 

17.  Jn  a  quod  permittat  of  a  common  againft  tenant  for  life  of  the 
land  of  the  leafe  of  the  king,  he  {hall  have  aid  of  the  king.  Br. 
Aid  del  Roy,  pi.  93.  cites  2  H.  7.  11. 

18.  In  writ  oi  error  to  reverfe  a  judgment^  the  defendant  in  error 
prayed  aid  of  th?  king,  but  denied  per  tot.  cur.  becau(e  no  land  is 
in  demand,  but  only  collaterally  \  but  afterwards  when  the  lands 
come  once  in  queftion,  dicn  aid  (hall  be  granted,  but  never  before. 
Bulft.  2x8.  Trin.  lojac.  Baker  v.  Nichols. 

r  ^8  1        '9'  4  ^'  "^'fi^^*  3-  ^^P'  3*    Concerning  the  endowment  of  womeny 
Thisftacute  "^^^^^  the  guardians  of  their  hujbandi  inheritance  have  wardjhip  hy 


haiTngnoT  the  gift  or  grant  of  the  king^  or  where  fucb  guardians  be  tenants  ef 
been  print-  the  thing  in  demand ;  or  if  the  heirs  ofjuch  lands  be  vouched  to  war^ 
wards  the  ^^^y^  ^f  they  fay  that  they  cannot  anfiver  without  t^e  fingjthey  Jball 
latter  part     not  Jure eafe  upon  the  matter  therefore^  hut  fhall  proceed  therein  accordf* 

of  the  reign    |W  to  ri^ht. 

of  H.  8.  an^      *  ^ 

thereby  as  it  feemeth  not  commonly  known*  there  have  divers  aid«prayen  been  granted  direftf]f 

againft  both  points  of  the  purview  of  this  llatute,  as  weU  when  the  writ  of  dower  hath  been  brought 

againft  the  king's  grantee  or  committee*  as  where  the  heir  came  in  as  vouchee  in  bis  cuftody,  aa^ 

the  like  rule  Brian  gave  ia  4  H.  7.  but  when  Juftice  Townfend  remembered  liim  of  this  Itatute  oi 

Bigamisy  the  aid  was  over-ruled,    a  Inft.  271. 

And  at  the  parliament  holden  in  iS  £.  t.  an  aft  is  in  the  parliament-roll  thus  entered,  Qnod  vi- 
due  recipiant  dotem  de  terris  in  cuftodia  regis  exillentibus,  dominus  rex  praecepit  jufticiariis  <!• 
banco,  quod  viduse  poft  mortem  virorum  fuorum  petant  dotem  fuam,  lee.  et  quod  in  placitis  lUm 
procedant  fecundum  communem  legem  regni,  Sc  quod  partibus  faciant  ddbitum  juftieise  canipl»> 
snentum.    ainft.  271.  « 

So  as  feeing  the  letter  of  this  chapter  of  4E.  i.  extends  but  where  the  king  hath  granted  the 
cuftody  over,  or  where  the  heir  came  in  as  vouchee,  the  aA  of  18  E.  r.  made  about  14  years  alter» 
ackleth  that  thefe  widows  fliall  recover  dower  againft  the  heir  in  the  cuftmly  of  the  king,  wKere 
the  king  granteth  not  the  cuftcxly  to  any,  but  keepeth  the  lands  in  his  own  hands.  And  Ld.  Coke 
lays  he  is  verily  perfuaded,  that  feeing  the  gratting  of  aid  where  no  aid  was  grantablcy  was  noc  any 
error  (whereby  the  judgment  might  be  reverfed,)  fome  judges,  either  for  that  caufe  or  for  feac* 
have  granted  aid  of  the  king  in  many  cafes,  where  it  was  not  to  be  grafted  by  law ;  and  the 
for  that  in  ancient  times,  aids  of  ihe  lung  were  little  or  no  delay  at  aU ;  for  writs  of  proce 
were  fpe^ily  granted ;  whereas  of  latter  times  aid-prayers,  and  efpecially  writs  de  donuna 
HAPonfulto^  are  ufed  merely  for  delay  of  Jufti(e|  904  (ha(  for  no'fnuU  t^m^*    ^.  loit  z^u 


(B)     lo 


m  of  m  ^in^  i6S 


(B)     In  what  Ca/es  it  lies,  contrary  to  the  Suppojal 

of  the  Writ. 

[  1.  J  N  an  aJRfeofS^  in  the  county  of  H.  if  the  tenant  fays  that  Sec  ( <^) 

*  the  land  is  in,  F,  which  is  in  the  county  of  E.  and  that  the  ^*'  's.  P.^* 

king  gave  it  to  him,  rendering  40 1.  rent  per  annum,  he  fhall  not  though  the 

have  aid  of  the  king,  becaufe  tnis  is  contrary  to  the  fuppofal  of  the  Ha^^tiflF  re- 


covers in 


writ ;  fo  that  if  aid  fliould  be  granted  the  writ  would  abate,  and  the  f?^  ^     , 

-  •  •    1-       •/-  1      I      1  1-1  -r*  1  the  county 

tenant  is  at  np  prejudice  if  he  hath  not  the  gid,  .  zi  Jb.  3*  19.  ad-  of  H.    Br. 

judged, J  Aid  del 

Roy,  pi.  40. 
cites  S.  C.«— Fitzh.  Aid  de  Roy,  pi.  2.  cites  S.C 

[2.  In  ,3L  Jumfult  infra  afaf^y  if  the  tenant  fays  that  he  holds  r  -*— -n 

hy  virtue  of  a  ledje  from  the  king  hy  his  patent^  andfhews  itforth^  by  Fol.  14^ 
which  it  appear^  that  he  hath  but  a  chattely  and  not  a  freeholdy 
which  is  contrary  to  his  own  acceptance,  for  he  hath  accepted  the 
writ  good,  yet  becaufe  the  king's  right  Ihall  .not  be  tried  without 
the  king,  he  ihall  have  aid  of  the  .king.  31  £.  3.  Aid  del  Roy  69, 
adjudg»d.J 


(C)    Upon  Demand  of  what  Thing.     Of  another  [  169  j 
Tjbing  than  that  which  is  in  Demand. 

[  !•    T  F  the  king's  farmer  be  fued  upon  his  own  grant,  made  by  Aid  of  a 
^  him  after  the  grant  of  the  king,  he  {hall  not  have  aid.  *^**"1'"®"  , 

S.C.  boc  not  clearly  S.  P.- Brt  Aid  del  Roy,  pi  19.  cites  S.C'  ^  where  covenant  wat 

brgught  by  the  vUI  of  N.  again  (I  the  vtll  of  D.  for  that  they  covenanted  with  them  that  they  ihuuld 
DC  ^uic  ot  toU  in  D.  and  tliat  they  had  taken  toil ;  and  thofe  of  D.  faid,  that  they  had  their  viU  of 
P-  cYthc  king  ill  fee-farm,  and  prayed  aid  of  tlie  king,  and  becnufe  this  is  their  own  covenant  and 
i  ^rJ  after  the  fee-farm,  chey  were  oufted  of  the  nid.  Rr»  Aid  del  Roy,  pL  19.  cit«s  4K  £.  $•  i8. 
-*-«riX2h.  Aid  de  Koyj  pi.  59.  cites  S.C.  accordingly,  for  thekiog  is  not  eodiainased  by  it. 

[2.  If  a  common  be  demanded  to  iflue  out  of  the  land  of  the  king*s  •  Fitzh. 
lelfee  for  life,  he  fhall  have  aid  of  the  king.  ♦  6  Hen.  4.  5.  b.  4  Counter- 
ffen.  6.  II.  19.    t  I  Aff.  i.  adjudged.]  r|eaof  Ai^ 

S. C.  but  flo(  S.  P.-  f  Fitzh.  Aid  de  Roy,  pi.  86.  cites  S.  C  fays  tbd  court  gave  day, 

&c.  and  in  the  mean  time  to  (peak  with  the  king,  &c. 

i  3*  [^^3  ^  ^  ^^^  ^'  common  be  demanded  to  iflue  out  of  the  *  Br.  Aid 

land  of  the  king's  leffce  for  life,  he  fliaU  have  aid  of  the  king.    6  *^^,^cUm^'* 

H.  4*  5.  b.  4  Hen.  6.  1 1.  19.  ^  3  AfT.  i.  adjudged,  though  the  aid  s^c.^acT 

be  granted  ojf  another  thing  which  js  not  in  demand.]  cordingiy* 

snd  af- 
terwards came  a  procedendo,  but  not  to  go  to  judgment  rege  inconfulto.— ^•Fitzh.  Aid  de  Ror, 
pLS?.  cites  S.C. 

£  Af  If  a  common  be  demanded  to  iflue  out  of  the  l^nd  ofthefet^ 

farm 


16^  an  of  tit  Vdng. 

♦  See  (G)  farm  of  the  lingy  rettiiring  rentj  he  fliall  have  aid  of  the  trng, 
pi.6.  S.C.   -^jj  Hen.  4.  Aid  del  R07  99.  Curia.  Dubitatur  •  46  AC  i.] 


ieems  to  be  is  in  demand.    *  25  AflT.  8.  f  29  AiT.  19.} 

contra;  for 

chey  were  m  doubt  if  he  ffaall  have  aid,  bee»ife  the  gift  is  of  the  land,  and  the  ftffife  U  of  the  cem* 
mon,  and  To  another  thing  than  »  given;  and  per  Slurd  J.  aid  is  wot  graatabU  tj  deed  which 
•ommenced  before  tiie  title  of  the  adtioii  of  the  plaintitf  accruedr 
t  Fitzh.  Aid  de  Roy,  pi.  75.  cites  S.C.  but  not  S.P. 

6.  Where  a  man  claims  to  be  iijchargti  vfullva  a  vill  where 
the  king  has  fee-farm,  aid  of  the  king  (hall  be  granted  to  the  Yill. 
Br.  Aid  del  Roy,  pL  93.  cites  2  H.  7.  ii. 


.[  170  ]  (D)    In  what  Cafes  it  (hall  be  granted  of  the  King» 

where  the  King  is  ^arty. 

Br.  Aid  del  [  I-  TN  trejpafs  by  the  king/or  taking  rfuttofhis  tenantjy  who  are 
Roy,  pi.  14.  X  toll-free,  the  defendant  jujlified  asfee^farmer  -(as  it  feems) 

BuTfinSke  of  the  king,  and  had  aid  of  the  king.     7  H.  4.  2.  k] 

fays  it  is  briefly  reported. 

3r.  Aid  del       [2.  If  an  office  be  found  j^r  the  kingy  that  fuch  a  one  heM  of  the 

ci2s's'*c  —  ^^?>  *"  chivvy,  and  died  his  heir  within  age,  by  which  he  feifed 

Fitzh.  Aid    the  ward,  and  committed  it  to  another  during  die  non^age,  upon 

de  Roy,  pi.  .which  another  corner  and  travtrfes  the  efficty  and  upon  dus  a  fcire 

97^citcs       facias  ijfues  againjl  the  patentee^  who  comes  and  (hews  that  the 

king  granted  the  ward  to  him,  and  prays  in  aid  of  the  king ;  yet  he 

(hall  not  have  it,  becaufe  the  king  is  party  to  the  plea,  and  the  fa^ 

tentee  may  join  to  the  king  bj  force  of  the  fcire  facias^     15  {Icn.  7* 

10.  per  curiam.] 

See  (H)  pi.       [  3.  But  if  the  office  be  traverfed,  and  hundfaUlty  and  afier  a 

Br  Aid  del  fi^^^  fa^^^^  »^  granted  againjl  the  kin^s  leffiej  he  (nail  have  aid  of 

Roy,  pi.  ^o.  the  king*    (It  (eems,)  becauie  that  now  the  king  is  not  party  ;  for 

cites  sc.'—  the  plea  between  him  and  the  plaintiff  is  determined.    37  AC  xi. 

,c\tps  S.  C.  &  S.  P.  Accoriiingly  ;  and  Brooke  fays,  and  fo  fee  that  where  the  king  is  intitled  by  of* 
.fice,  as  he  was  here,  his  patentee  fliall  not  beoufted  without  being  warned  to  anfwer  to  iL  Qood 
jiota.««-'Br.  Petition,  pi.  17.  cites  S.C. 

Br.  Aid  del  [  4*  ^  a  patentee  he  to  have  a  recompence  in  value  mgainfi  the 
Jites' s!!*c.°'  iff»^,  he  (hall  hvft  aid  of  the  king,  Aough  the  king  be  party,  be- 
lt s.p.-«l-  cade  he  (hall  not  have  die  recompence  without  aid.  15  H.  7.  zo. 
Fitzh.  Aid  per  curiam.] 

del  Roy,        ^  ■* 

pi.  97.  cites  S.  C.le  S.  P. 

Fitth.  Aid  [  ^.  Where  the  uufe  «^the  aRlm  is  mirt  andtnt  thtm  tht  etntji 
w.  e"t« ''    'f  '*'  «'<'  ff^tr  of  the  kiag»  the  aid  does  not  lie.  4  Hm.  6. 1  a.  J 

S.C. 

4.  jL 


^6.  ^1  b  trej^s  for  a  trdpafs  in  tbi  time  ofH.  4.  if  the  dlr* 


:in^  Decauie  tne  cauic  or  tne  aia  i»  alter  •  F0I.1  co. 
the  Creipafs  fuppofed.    4  Hen.  6*  I2.]  1   -^i-,^ 

{^  7.  In  an  aiftion  upon  the  f^  againji  the  Ung'f  fa-farmen  tf  rA>  pi.  6. 
a  leet^i  if  the  plaintiff  claims  the  Icet  iy  prefiription  and  Uke/armert  |:  ^f^. 
iy  ^rflw/  ^fi6^  king  find  time  ofmenwryj  and  fo  after  the  title  of  the  j^^Roy,  pi. 
plainttfl^  jet  the  fimners  fliall  have  aid)  for  that  perhaps  the  king  i^  cii^s 
hadi  barred  or  may  bar  him  of  the  *  leet^  or  hath  a  releafe,     x§.  J^*  i|H« 
Hen.  6.  12.  adjudged.]  aidbeaJufg 

a  foe-fann  rent  was  referred,  and  fo  it  migbc  be  of  prejudice  to  the  king,  the  aid  was  granted.— 4 
S.  P.  Argm  Roll  Rep.  29 z* 

*  The  original  is  mifprinted  (Ley.) 

8.  Vfhece^ne  has  caife^  voucher  or  warranty  ofchaxtcrsagain/l  f  I71  1 
a  cBmmnt  perfon^  in  fiich  cafe  he  (hall  pray  aid  of  the  king ;  for  he 
cannot  vouch  him  nor  have  quare  impecUt  againft  him«    Br.  Aid 
dd  Roy,  pL  6.  cites  9  H.  6.  56. 


(E)     Upon  what  Pica*     In  what  Cafe  it  fliall  be 
granted^  where  it  appears  the  King  hath  no  Titky 

f  !•  IF  the  partf  htm(elf  who  prays  in  aid  acknowledges  any  matter 
that  would  fortclofe  him  ofaid^  he  fhall  be  oufted  of  aid.  39 
Edw.  3.  12.  b.J 

[2.  If  a  man  prays  in  aid  of  the  king,  and  Jhewsfor  caufe  of  the  Cro.  j.  421 
aid  the  king*s  grant,  if  upon  his  plea  it  appears  to  the  court  that  the  P^-**L»«»»t- 
grant  is  void,  he  (hall  be  oufted  of  aid.  Pafch.  15  Jac.  B.  R.  be-  Lcncit*9.c. 
tween  Lightfoot  and  Levett,  refolved  per  curiam.]  adjudged 

accord* 
ingly.-^— Bridgro.  S8.  Lightfoot  v.  Lerret  S.  C.  adjudged  that  the  grant  being  void,  the  defendant 
Ihoold  be  oufted  of  the  aid. 

Scire /adat  to  U  rtjlmed  hy  virtut  of  an  a^  9f  patliamtta  of  reftitution  for  the  heir  of  the  Earl  cC 
I.ancafter.  He  in  rcverjitn  v;as  att, anted  and  his  biln  tejhrcd h(f(>>e  tie  r^'jofxoH  frlty  and  afterwards 
tht  kim^  graMiJ iIm  fame  nx'crjioa  to  tUt  deftndoMtf  and  granted  th^t  if  />e  •*  hit  Uin  te  oufitd  or  evidlcd| 
cmlflG  hy  Uieirown  proper  aA  that  tU  kkg  wiUmake  it  mp  in  v^tUe^  and  this  grant  was  after  the  re- 
ftitotion*  and  yet  upon  this  matter  the  grantee  had  aid  of  the  king  ;  for  the  patent  nf  tiie  king  (hai^ 
IMC  be  avoided  xvithout  nnaking  him  a  party,  and  the  word^  abuve  ore  fufllcient  to  have  in  value 
•f  the  king.    Br.  Aid  del  Roy,  pi.  6a.  cites  39  £.  12. 

["^  As  in  replevin  of  cattle  takeuy  if  the  defendant  avows  the  Cro.j.42r. 
takine,  becauA  the  king  granted  to  him  by  letters  patent  that  he  jj]  *J^^';f ' 
fbaulS  take  for  all  cattle  that  Jbottld  pafs  over  IVilloe  Brig  in  York-  accoi^ing- 
fhix^^fo  nauhfer  toU  at  hath  been  ufually  taken  there  ^  alibi  within  ^r- — 
tie  realm  of  England ;  and  avers  that  at  another  Brig,  viz.  Burrow  *[i!|,^J^,^^J; 
Brigt  in  the  £ime  county,  6d,  had  been  ufually  taken  for  every  twenty  Lerret  ac- 
cattle  for  toll,  and  according  to  this  rate  he  avows  the  taking,  and  cordingiy. 
/hews  that  upon  this  grant  the  king  had  referved  a  rent  and  prays  in 
aid  of  the  king  \  but  he  fhall  not  have  aid  upon  this  plea,  becaufe 
k  appears  the  grant  is  void  for  the  uncertainty  of  die  place  and  thing 
to  which  the  reference  is  made,  fcilicet  &  aUbi  infra  regnum  An* 

glial, 


€71  di8  of  t^t  ftiftgr; 


t 


rlis,  ^ich  isi6o  large,  and  ttie  grant  id  ifi  th^  c^jd^Vi  thjtt  hi 
lould  take  tantum  quantum  had  been  ufually  taken  at  Willoe  Brig 
&  alibi ;  and  it  is  rtdt  averred  that  any  thing  was  ufually  taktn  at 

WiUh  Brig  ergo.  Pafch.  15  Jac.  Bi  R.  between  Lightfoot  and 

Levett  adjudged.] 
See  (M)  pi.      [  4.  If  a  man  makes  cihufana  as  haiUffof  the  kin^  for  rent-ar^ 
11.  S.  c,      ,.^jy.^  if  ^g  avmvry  be  n9t  gHod  he  fhatl  not  havfe  aid.     4  Hen.  6/ 

Aid  del  R07  121.] 
Crc.  E.69  J.  [  5.  In  trover  and  convcrfion  (fgoods^  if  the  defendant  pleads  that 
pL  3.  Mich,  fi^  j^i^g  vjasfiifed  in  fie  of  the  manor  of  D.  and  that  certain  perfons 
£liz.^.  R.  unknown^tfi/  me  faid  goods  of  the  plaintiff,  and  brought  them  within 
Poxley  ▼»  the  manor^  and  theri  them  left  and  waived^  per  ^uod  the  defendant j 
^^®^®y  as  the  fueeiCs  bailiff  oi  the  laid  manor,  fei%id  them  to  the  ufe  of  the 
ft.  P.'  ac-  f  tt^^ff  o^  goods  waived  which  is  the  fame  trover  and  converiion,  and 
4or(&i8lf;    demands  judgment  fi  regina  inconfulta;  he  (hall  not  have  aid  of 

die  queen  upon  this  plea,  for  it  does  not  Appear  bj  this  plea  that 
[  1^2  J  die  godds  were  forfeited  to  the  king,  {queen]  inafmuch  as  it  is  not 

alleged  that  the  felon  waived  them  in  purfuity  orforfeaY  rf  being  ap^ 
^^^*w^y  prebendedy  thinking  himfelf  purfued,  fled,  and  waived  the  goodsi 
torn  hew      Co-  5-  Foxly  109.] 

that  he  ihould  not  have  aid,  becaufe  ic  is  but  a  eiatiU,  and  he  hath  n^i  alUgedthot  he  bad  affweredfv 
it  totbtfuem;  and  adjudged  Chat  he  aufwered  without  aid.  Cro.  £.  693.  pi.  3.  Mich.  41  &4t 
£liz.  B.  R.  Foxley  v.  Annefley.  ■  Mo.  572.  pi.  785.  S.  C.  adjudged  per  tot.  cur.  that  the  2U 
2s  not  grantable>  becaufe  it  is  in  a€lion  tranfitoryy  not  local. 

D.25.  pi.  6.  The  king  granted  die  cujiody  of  a  lunatick  and  of  his  lands 

and  adds '  9^^^^^  ^e  fliould  be  a  lunatick  to  take  the  profits  to  his  own  ufe. 

that  the  The  patent  was  adjudged  void,  and  therefore  the  patentee  cannot 

grant  was  have  aid  of  the  king  -,  for  nothing  pafled,  the  king  being  to  apply 

D^VrcX'  ^^^  i  flues  and  profits  of  the  lands  of  lunaticks  t6  the  hiaintenance  of 

dendo^and  the  lunauck^s  wife  and  family,  and  not  to  take  any  thing  to  bis 

adjudged  own  ufe.     And.  I3.  pi.  4.8.  Hill.  28  H*  8.  Holmes^S  Cafe^ 

that  he  mall  J    r     -r 

not  have  aid.'       -Mo. 4.  pi.  la.  S.  C.  accordingly .——BendU  17.  pi.  23.  S.C.  adjudged  accord- 

Ingly.       'S.  C*  cited  as  adjudged  accordingly,  becaufe  the  grant  was  void.    4  R-^P-  **7"  ^• 


?•  In 
leffee  of 


r 


In  ejeftment  by  Grey  leflee  of  the  E Arl  of  itENT  v.  Baudi^ 

the  Earl  of  Northumberland  for  years,  diereverfion 

whereof  came  to  the  queen  by  forfeiture  for  rebellion,  he  prayed 

aid  of  the  queen,  which  was  granted.     But  at  length,  becaufe  no 

title  appeared  clearly  for  the  queen  for  the  ef cheats  a  procedendo  in 

loquela  was  granted  by  the  advice  of  Catlyn  and  Dyer,  but  not  to 

ro  to  judgment  regina  inconfulta.    D.  320.  a.  pi.  18.  Mich.  14. 

15  Eliz. 

X.e.a84.  pU       8.  A  writ  of  dewer  was  brought  of  certain  rnanors^  and  die  te-* 
according-    "^*  '"  *  ^"^  ^^  circumfpede  agatis  fet  forth  that  the  hujbetnd  hold 

ty. 4Le.  one  of  the  faid  manors  of  the  iking  in  capite  and  died  feifed  bis  heir  of 

87.  pi.  1 14.  full  agoy  prout  per  quandam  inquifit*  compert*  eft,  &c.  by  reafon 

tidwnv^rl    whereof  the  queen  feifed  the  faid  manor  as  well  as  other  the  manors, 

bis.         '    ^^*  ^^^  ^^^  ^^^  ^^  queen  was  to  reftore  the  fame  tarn  integre, 

&c.  as  they  came  to  her  hands  the  judges  were  commanded  to  iur« 

cc^e  domina  regina  inconfulta.    It  was  refolved  that  this  writ,  be^ 

ing  in  nature  of  aa  aid  prayer^  it  could  not  extend  to  any  osaaor^ 

nvt 


aiH  of  tf)0  King.  tji 

not  found  in  the  office.    9  Rep.  15*  Hill.  28  Eliz.  fiedingiield's 
cafe.  ^ 

(F)    In  what  Cafes  Aid  fhall  be  granted,  where 

both  claim  from  the  King. 

[  I*  T  F  it  appeari  hy  tht  flea  of  htm  that  prays  In  aid  that  the  grant  if  it  apptttrt 
of  die  thing  in  demand  u  voidj  he  £hall  not  have  aid  of  the  '^  ^^^  ^^^h 
king.    ,1  Hen.  4.  87.]  ^^^:^^ 

•r  Other  eatfu  of  md  grayer  art  vmd^  of^ainji  law,  er  infufficitut  ia  lawy  no  aid  fliall  be  granted  ;  for  the 
law  will  not  fufier  thotie  things  to  be  aided  or  roatncained  by  tlie  countenance  of  law,  which  ap* 
pear  to  the  court  to  be  void,  againft  law,  or  infufhcient ;  ubi  lex  aliquem  cogit  oftendere  caufaiOy 
aecefle  eft  quod  can(a  fit  jufta  U  legitima.    %  Infl.  269.        See  (E)  pi.  5. 

Kntvirfiom  after  the  tUatb  of  tenant  for  life  ejiheati  to  tU  king  by  attainder  of  him  in  reverfioO,  and 
the  kinv  pa/it  i  it  to  A^  and  the  htirs  male  of  bis  Mfj  and  that  if  the  land  be  evi^ed  from  him,  that  he /hail 
rader  in  value^  and  after  the  patentee  is  tmpUadea  and  prays  aid  of  the  king,  the  demandant  eeunterpiaidt 
itf  becaufe  the  heir  of  the  attainted  was  rejiored  me/nr^  between  the  attainder  and  the  grant  nf  the  kingf  by  par» 
iiamtHt,  arndtbertfare  the  grant  void;  and  yet  the  aid  was  granted  by  judgment ;  for  the  grant  ot  the 
king  (hall  not  be  defeated  without  making  the  king  a  party.  And  it  Teems  fupra  that  the 
king  Ihall  not  render  in  value  without  daufe  of  recompence  ut  fupra.  Br.  Counterplea  de  Aid, 
pi.  31.  cites  39  £.  3.  12. 

[  2.  ^  if  the  ii?ig  Uafesfor  lifty  and  after  charges  the  land  leafed,  f  1 7  -5  1 
which  is  void,  if  the  chargee  brings  an  aSion  the  leiTee  (hall  not  have         '  ^  ^ 

aid,  becaufe  the  charge  is  void.     11  Hen.  4.  87.]  _    ^ 

[  3.  So  if  the  king  grants  a  fee-farm  to  one,  ana  after  grants  an  CT  .        ^ 

^ct^  part  thereof  to  another^  the  firft  grantee  fhall  not  have  aid.  ^  _^}^\ 

II  Hen.  4.  87.J  ^T^ 

Roy,  pL  33.  cites  1 1  H.  4.  86.  The  firft  grant  was  to  the  mayor  and  IherifFs  of  London,  to  hold 
the  city  of  London  in  fee-fee-farm  rendering  rent,  5cc.  and  the  after  gr.'xnt  was  to  the  plaiotitf  of 
the  oflke  of  raeafurer  of  clothes,  S:c.  in  t)ie  faid  city,  bought  and  fold  there,  Jcc.  for  his  life,  he 
taking  fo  much.  The  mayor,  &c.  pleaded  the  grant  as  aforefaid,  and  that  by  this  office  their  fee- 
iann  would  be  impaired,  and  prayed  aid  of  the  king ;  but  becaufe  the  reveiTion  was  in  the  king, 
thereCorc  the  aid  (hall  not  be  granted  of  the  king ;  fur  this  (hould  make  him  to  be  party  to  deftroy 
his  own  right.  Contra  if  the  king  had  aliened  i;  in  fee,  and  liad  referred  no  right.  And  foit  feems 
that  if  the  king  had  granted  it  in  fee  rendering  rent,  yet  they  fhnll  not  luve  aid  by  reafon  of  the 
refervation  thereof.  And  Brooke  fays  that  fo  it  feems  that  if  the  king  bnd  granted  it  in  fee  ren-i 
deriog  rent,  yet  they  (hould  not  have  aid  by  reafon  of  the  refervation  thereof.— «^Fitzb.  Aid  de 
Ro)',  pi.  46,  cites  S.  C. 

[  4*  In  trefpafs,  if  the  plaintiff  claims  by  leafe  for  years  from  the 
king,  and  prays  in  aid,  and  the  defendant  Jheivs  a  prior  Uafe  to  him 
by  the  king  before  for  life^  and  confirmed  by  a6l  of  parliament,  the 
platnttiF  Ihall  be  ouftedof  aid.  Dubitatur.     ii  Hen.  6.  28.  b.] 

5.  The  Earl  of  Kent  fued  by  petition  to  the  king,  becaufe  king 
Edward  the  oJ  gave  to  his  father  50/.  rent  out  of  the  vill  of  A,  in 
taily  afid  died,  his  heir  now  plaintift'  within  age,  and  yet  luithin  age 
and  in  cujiodia  regis  by  the  non-age  of  the  plaintift^  and  that  the 
king  has  granted  this  rent  to  J.  M.  infee^  znd  prayed  reflitution^  and 
that  the  patent  be  repealed.  And  />  M,  upon  fcire  facias  awarded 
upon  this  petition  indorfed  to  the  chancellor  of  this  matter,  came 
tmdfaidy  that  the  king  granted  this  rent  to  him  in  recompince  of  a  pra^ 
motion^  ice.  and  granted  that  if  he  be  ovjied  that  he  will  make  it 
good  in  vaUtij  and  that  this  rent  came  to  the  king  by  the  attainder 
of  R*  fQ  held  he  by  charter  of  the  king,  and  prayed  aid  of  the  king, 

and 


$ 


m4  had  it,. though  this  fuit  be  to  repeal  the  patent;  and  the  raaloa 
was,  becaufe  it  is  in  lieu  of  voucher  by  re^on  of  thefe  words  to 
make  it  good  in  value,  and  a  man  cannot  vouch  the  king;  quod 
nota;  and  after  came  procedendo.  Br.  Aid  del  Roy,  pi.  41.  cites 
ai  £•  %  47. 

6.  JfHltfe  of  an  office j  and  made  his  plaint  by  the  grant  of  tbe  king 
by  his  letters  patents^  and  the  defendant  Jhewed  the  grant  (f  the  other 
king  of  the  fame  office^  and  prayed  aid  of  the  king,  and  had  it  by  award^ 
tiotwtthftanding  that  both  claimed  by  the  king,  and  yet  there  tvas  »# 
tvarranty  nor  recampence  in  the  patent,  and  &ey  (hall  not  have  th« 
office  but  for  life,  as  it  feems  by  the  oife  there*  fin  Aid  del  Roy^ 
pL  93*  cites  2  H.  7.  ii. 


(G)     To  whom. 

Jr.  AW4el  J- 1^  ^TpHE  fee-farmer  of  a  city  (hall  not  have  aid  of  the  king^ 
«i«*S^C?^'  ic/A^r/  the  queJUon  is  between  him  and  another  offtcer  for 

acconilng-  life  of  the  grant  of  the  king  within  the  city,  which  of  them  fhafl 
^.•"— \ .  *  liave  the  office,  becaufe  the  inheritance  of  the  office  is  to  the  king, 
CtKoyf  *  <^  therefore  the  farmer  ihall  not  have  aid  of  the  king  to  deftroy  the 
pi.  46.  cites  inheritance  of  the  king,     i  x  Hen.  4.  87.] 

See  (P)  pi*  3*  and  the  note  there. 

f  174  T  f  *•  ®"'  othertvife  k  had  been  if  the  king  had  granted  the  inhi* 
F*  rfu  Aid  ritance  of  the  office  referving  no  rtght^  for  there  the  ianaer  ihould 
de  Roy,  pi.  have  aid.  1 1  Hen.  4.  8).  But  Brooke  in  abridging  this  Aid  del 
46.  cites       Roy  3^  feems  contra.} 

Br.  Aid  del  R07,  pi.  3.  cites  S.  C.  which  fee  at  (F)  pi.  3.  m  the  note  there* 

[  3.  If  die  patentee  in  tail  of  die  king  brings  an  a^im  againft 
anodieryvr  holding  a  court  within  a  town,  and  prefcribes  that  then 
hath  not  been  any  other  court  beftdes  his  court  in  the  fame  town  time 
out  of  mind,  &c.  and  the  defendant  fays  that  he  has  always  hadfuch 
courts  paying  rent  to  the  kingj  which  court  is  alfo  granted  in  tail  t§ 
the  plaintiffs  yet  he  (hall  hot  have  aid  of  the  king,  l^caufe  it  wHl  be 
more  beneficial  for  the  king^  vriien  the  reverfion  falls,  without  this 
new  rent  and  court,  13  Hen.  4.  iz«  b.] 
See  (l)  pi.  [  4*  If  the  king  leafesfor  life^  za^  grants  the  re^Hrfian  to  dsmtber^ 
la.  S.C.  \{  the  reverfioner  brings  wajle^  or  avows  for  rent^  the  leflee  fhall  not 
have  aid  othim.     13  Hen.  4.  ii.  b.] 

[  5.  If  die  king  grants  a  town  to  fee-farm^  rendering  rent,  and 

after  another  demands  certaia  lands  within  the  town  by  force  of  # 

former  grant  of  the  king,  the  fee-£umer  ihall  have  aid  of  the  king; 

46  Air.  I.  agrees,  becaufe  if  this  be  evi&ed,  the  recoveror  ihall  be 

tenant  to  the  king  without  his  lien,  (and  it  feems  diQ  rent  ihaU  be 

syportioned.)  ] 

See  (c)  pi.       [  6.  So  if  another  demands  common  out  0^  certain  lands  within  th^ 

4.  s.  c.      town  by  fprec  gf  0  former  f^rant  of  the  king,  the  feclkriner  ihalt 

ham 


ba¥3  aid  of  the  king,  hccsink  perhaps  the  king  bad  a  releafe  or  odier 
tlifchirge  before  the  fecond  grant.    Dubitatur  46  AfT.  i.] 


(H)    Who  (hall  have  Aid.     In  reJpeSl  of  his  EJlate^ 

[  !•     A  Fee-farmer  of  the  king,  rendering  rent  (hall  have  aid.  *  45  ♦  Br.  Aid 

^  Edw.  3.  3.  46  Edw.  3.  28.  b.   t  49  Edw.  3.  6.  b.   J  18  ^^^  »?/» pl- 
Heit  6.  12.  adjudged.    H  43  Alt  2.  Curia.    13  Hen.  4.    Aid  del  s.'a^hy 
Roy  99*  fl  7  H.  4.  2.  b.  it  fcems'they  were  fee-farmers. J  rcafon  that 

the  king 
may  be  at  a  \oU.        \  Ibid.  pi.  2q.  cites  49  E.  3.  6.  S.  P.  before  ifliie  joihed,  and  it  was  for  him 
wlio  had  fee-fimple,  by  reafon  chat  the  king  (hould  be  at  a  lofs  for  his  fee-farm  if  it  fliould  be  di- 
inirti/hed;  qutid  nota.      ■  Fitzh.  Aid  de  Roy,  pi.  60.  cites  S.C. 

I  Fiezh.  Aid  de  Roy,  pi.  lo*  cites  Trin.  xS  H.  6.  xi.  S.  C. 

Ij  S.P.  Br.  Aid  de  Roy,  pi.  89.  cites  S.  C. 

ff  S.P.  Br.  Aid  de  Roy,  pi.  14.  cites  7  H.  4.  z.— Fltzb.  Aid  de  Roy,  pL  92.  cites S.C.—^ 
S.  P.  admitted  acCfordingly.    Br.  Aid  del  Roy,  pi.  1 1.  cites  33  H.  6.  6. 

[  2.  The  king's  very  tenant^  rendering  rent^  (hall  have  aid  of  the  •Fitzh.  Aid 
king.    ♦  21  E.  3.  19.  Admitted  f  ^5  Aff.  8.]  ^^  ^"^^  Pj- 

a.  cites  9.  \m» 
t  Br.  Aid  del  Roy,  pi.  75.  cites  S.  C.  but  nothing  appears  there  of  any  tenant  rendering  rent. 

[  3.  The  very  tenant  of  the  king  by  his  patent  (hall  have  aid  of  •  Fitzh. Ai*! 
the  king.  45  £.  3.  3.  2  Hen.  4.  22.  b.  24,  b.  ffl)ere  nothing  is  «SclRoy,  pL 
refirved^  ♦  18  Hen.  6.  13.     f  43  Aff.  6.  Curia.]  V.'c^ 

f  Br.  Aid  del  Roy,  pi.  ^.  (89)  cites  S.  C— Fitzh.  Aid  de  Roy,  pL  94.  cites  S.  Cm 

[4.  In  a  fctre  facias  againft  the  alienee  of  the  king  to  repeal  his  f  I7r  1 

patent,  he  (hall  have  aid  of  the  king.     *  8  H.  4.  22.  \  33  Aff.  10.   '"     '  ^  ^ 

adjudged.]  ]^J^ 

brought  againft  the  heir  of  the  alienee,  who  prayed  aid  of  the  king  by  reafoaof  the  gift  made  to 
his  father,  A\\f\  had  it,  ex  ;)lTenfu  racris  in  avoidance  of  delay.  But  Brooke  fays,  qusre  if  de  ne« 
cdrit.-ite  legis,  ^ov  it  does  n  )t  appear  if  a  rent  was  rtf:r/ed,  nor  other  caufe.  Br.  Aid  del  Roy, 
f\,  83.  cices  S.  C.  Br.  Petition,  pi.  46.  cites  S.C.  and  fays  that  the  aid  was  granted  by  con- 
fcnL  Br. Scire  Facias,  pi.  66.  cites  8  H.  4.  at.  S.  C.  Fitzh.  Scire  Facias,  pL  6i» 

ciiek  S.  C. 

[5.  He  that  claims  z&feoj^ee  of  the  king,  (hall  not  have  aid.  •Fitzh. Aid 
•  8  Hen.  4.  14.  b.  it  feems  this  is,  becaufe  nothing  pajfed  by  the  fc-  ^^^  ^?^'  P^- 
oifbient.     3  Hen.  6. 6.  becaufe  the  feoffee  is  a  diJJeiJorA  s.  c* 

[6.  An  intruder  upon  the  king  (hall  not  have  aid.  3  H.  6.  r-■^*n 
5-  !>.]  FoL  152, 

[  7.  If  the  king^s  tenant  dies^  his  heir  within  age^  if  zjlranger  d  ■%— ^ 
enters  in  the  right  of  the  kingy  he  (hall  have  aid  if  he  be  imj^aded,  J***  Aid  del 
becaufe  his  entry  is  in  the  right  of  the  king-    4  Hen.  6.  12.  b.]       ^^tcJ* 

4c  S.  P.  though  Che  entry  was  without  any  aatl)ority.«<«Fitzh.  Aid  de  Roy,  pi.  1 1.  cites  S.  C.  At  S.  F» 
(hough  there  was  no  privity. 

[8.  An  abbot  of  the  king* s  foundation  ihall  have  sud  of  him*  Aid  of  a 
6  ntsu  4*  5,  b.  in  an >a£Hoh  vaen  he  is  charged  as  abbot.']  ^rfST? Y) 

pL  X.  S.  C.«— Fitzh. Couoterplea  del  Aid|  pL  13.  cites  S.C* 


[9.  But  it  is  oiberwife  if  he  }s  charged  as  parfon  appropriate. 
6  Hen.  4.  5.  b. J 


A'Klofa 
cy>miiion 
(erfon  (T) 

VoLt  II.  O  pt». 


'kys  9iD  of  tbe  ftin$. 

pl.i.  S.a— — 'Piteh.Counterpl«|del  Aid,  pi.  r^  cites  S.  C.  accocdmgly ;  for  HvHuls,  a  fnan 
Ihall  not  liave  aid  but  of  ttie  thing  iti  donand*  or  of  Che  thing  out  of  which  the  thiog  demanded 
is  itfuin$»  and  the  aaiiuity  is  not  ilTuids  out  of  the  abbey  >  and  thereupon  <Thirn  bid  them  liave  aid 
of  the  patron  and  ordinary,  lee. 

S.  P.  Br.  [  10.  In  an  aSfe  of  a  corody  againft  the  iiffie  ofthi  iingy  r en- 

Aid  del  nUring  rent^  with  a  claufe  that  the  Met  Jball  bear  his  charges^  the 
dt%'s!c.-:  *«fl««  ^a"  ^^  ^"^^  ^^  <>f  *c  king.     31  Afll  27.  adjudged] 


Fitzh.  Aid  de  Roy,  pi.  93.  cites  8»C.«*— ^.  C.  cited  Ac^.  Roll  Rep.  ao8.  becaafe  the  king  (hall 
have  damage  by  it. 

•Fitzh.Aid       [  u.  TeMHt  at  will  fiiall  have  aid  of  the  king.     *  4  Hen.  6. 
^^^^^"^y^jP*-  II.  b.    t  21  Hen.  6.  36.  b.     17  Edw.  3.  17.  b.] 

S.C.— -Br.  Aid  del  Roy,  pL  56.  cites  S.  C        S.  C.  cited  4 Rep.  %i.  b. 

f  Br.  Aid  del  Roy,  pi.  46.  cites  S.C— Br.  Aid,  pi.  8a.  cites  5.C.— Fitzh.  Aid  dc  Rr  •, 
pi.  sa.  cites  S. C.  ■  ■■See  (U)  pL  2.  S.  C— — S. C.  cited  4  Rep.  2 1.  b. 


-«  s.  p.  and       [12.  Tenant  iy  c$py  rf' court  roll  according  to  the  cuftom,  (hall 
percur.  he    have  aid  of  the  king  lord  of  the  manor.    ♦  15  Hen.  7.  10.  Curia. 

.21  >a's.  ^"^»*'^-    t"  Hen.  6.  37.] 

.  roent  if  nge  inconfulto.    Br.  Aid  del  Roy,  pi.  49.  cites  S.  C— Fitzh.  Aid  de  Roy,  pL  9S.  cites 
S.  Cd      I  4  R  ep.  12.  a.  cites  S.  C. 

f  Br.  Aid  del  Rof,  pi.  46.  cites  S.C  -Br.  Aid,  pi.  %%•  cites  S.  C— ^Eitzh.  Aid  de  Roy, 
pi.  22.  cites  S.  C— — >(U)  pi.  I.  S.  C— -4  Rep.  21.  b.  cites  S.C— -Br.  Aid  del  Roy,  pi.  i.  cites 
27  H.  S.  s8.  S.  P.  accordingly. 

[  13.  Tenant  after  pqjjihility  of  iiTue  extlnS,  {hall  have  aid  of  the 
king  in  reveri^on.     1 1  Hen.  4.  71.  b.] 
Br.  Aid  del       [14.  If  the  king  feifes  land  hy  office  for  the  wardjhip  of  J.  S. 

^**^*S^C^  ^     ^^^f^^  '^'^  ^^  another  during  the  non^a^e^  and  after  upon  a  peti- 
'  *      tion  by  ^,  //.  to  the  king^  who  was  ou/led  of  the  land  by  the  kingy 
r  1 76  1  ^  '^^^di£i  is  found  for  him,  and  he  thereuponyii^/  a  fcire  facias  againji 
^     '  fi^^^^^fif^tf,  he  {hall  have  aid  of  the  king.     37  AfT.  ii«  adjudged.] 

Br. Petition,  pi.  17.  cites  S.C— —Br*  Aid  del  Roy,  pi.  50.  cites  S.C.-«»-See  (D)  pL  3.  S.  C. 

Br.  Card,  [  j^.  If  the  king's  committee  of  a  ward  he  impleaded  .for  this,  he 

pl.^2«.  cites  £j^j|  j^y^  ^j  ^f  ^^  i^jj^g^  f^^  ^jj^  j^j^g  continues  guardian,  and 

,  Fitzh.  therefore  the  right  of  the  king  {hall  not  be  put  to  trial  without  the 

Garde,  pi.  king.     12  Hen.  4.  25.  Curia.] 

8i^c»te&^^       [  i6.  If  the  king  has  committed  a  ward  over,  zxii  zjiranger 

irejf»'aftofa  tak^s  the  Ward  hy  tort  againft  whom  a  right  of  ward  is  brought  by 

chp  bick  ff,  another  Jf ranger^  he  thalT'have  aid  of  the  king,  becaufe  he  hath  In  a 

iant^!SLrf  manner  the  eftate  of  the  grantee.     I2  Hen.  4.  25.  adjudged] 

'  a$  comnuUte  of  the  hftg  hy  a  nuard  daring  the  nott'Oge  of  an  hi ir,  and  prayed  aid  of  the  king,  and  was 
.•oufted  by  award,  for  the  aid  Aiall  nut  be  granted  but- where  tlie  kin^  Ihall  render  in  value,  or  where 

iijhttll  ^  to  bis  f>r.jndket  and  here  is  neither  the  one  nor  the  other ;  for  nfulmg  fbtdHt  rtamrrtd  ku 
,'4ittmag*x,  nor  fiiali  the  king  be  cftoppcd  {  ibr  he  is  a  llranfer  to  the  recovery,  ami  the  rifht  of  the 

-ward  (hall  not  come  in  debate  here,  but  centra  if  it  was  k  writ  of  vurd,  A»wm$  wpr^tci^ 

dot,    Br.  Aid  del  Roy,  pi.  104.  cites  aa  £.  4.  20. 


.•S.P.  and        [  17,  So  AiC  grantee  of  the  wardofibs  king  {hall  have,  aid  of  tbe 
'  *^  ^  ^^^  ^'  :king,  for  the  king  continues  guardian  and  in  pofleffion.  ♦a  Hen.  6. 
il^iaifipn  *    II,  12.  b.  for  he  ihall  fue  livery,    f  9  H.  6.  21.  b.  29  All!  5.  Du- 
tuion  the    •' bitatur/.whercl'iw  rent  is  referveeL    19  E.  ^.  AW  del  Koy,  64. 1 

.poffeflionof  *  ^ 

the  king.A  Br.  Aid  del  Roy,  pi.  55.  cites  4  H.  6.  io«  .     ' 
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^  S.?.  Br.  Aid  del  Roy^  pL  4*  cites  9  H.  6.  to.— And  it  Teems  that  thero  is  no  difference  Ihh 
tweeu  4  committee  and  grantee,  and  grantee  of  the  grantee.  See  Br.  Aid  del  Roy,  pU  4*  cites  ift 
H.4.1S. 

[18.  So  for  the  fame  reafon  the  grantee  of  the  king* 5  grantee  of  ^'  ?•  Br. 
a  ward  fliall  have  aid  of  the  king.    39  Edw.  3.  8.]  v^oy^t.^. 

cites  9  H.  6.  lOb  if  he  has  his  intire  eftate.— -•See  the  notes  on  pi.  17* 

[19.  So  if  the  grantee  of  the  ward  upon  which  np  rent  was  re-  B"^  '»*  ^^ 

firved^  be  fued  in  trefpafs  after  the  ftdl  age  of  the  Infant,  he  fhall  ^^it^ha^^'^ 

not  have  aid  of  the  king,  becaufe  it  was  without  rent,  and  is  de-  been  re- 

termined.    o  Hen.  6.  62.  adjudged.]  fcrved,  that 

have  aid  of  the  kiiig  as  well  after  .livery  as  before ;  for  it  was  a«;reed,  thaJ  cqlle^or  of  tenths  or 
tifteenchs  fliall  have  aid  of  the  king  ^^'<^v  that  the  king  is  (ktisfied.^    ftr.  Aid  del  Roy,  pi.  7.  cites 

5.  C.  '   Fitzh.  Counterplea  del  Aid,  \A»  9.  cites  HiU.  9  H*  6.  6i.-  S,  F.  Arg.  Roll 
Rep.  29i. 

10.  In  afftfe  of  rent,  the  ter- tenant /2r;^  that  king  Edward  the 
2df  by  charter  gave  to  W.  and  his  heirs  tnfee,  which  ejiate  the  tenant 
has,  and  demanded  judgment  rege  inconfulto,  &c.  and  had  aid^ 
notwithftanding  that  he  did  not  Jhtw  How  he  bad  the-  ejhte  of  W^ 
But  in  fuch  caie  Shard  was  of  a  contrary  opinion;  therefore  quxre; 
for  it  does  not  appear  that  it  is  for  feebienefs  of  the  eftate,  nor  that 
the  king  is  to  be  damnified ;  for  it  is  not  fuppofed  that  he  held  of 
the  king  by  rent,  nor  does  it  appear  whether  the  title  of  the  king 
be  before  the  title  of  die  plaintiff  or  after.  Br.  Aid  del  Roy,  pi.  79* 
cites  29  Aff.  39. 

21.  Affife  ofreM  againft  ter^tenant,  who  f  leaded  hors  defonfee^ 
'  the  plaintiff' made  title  to  a  rent-charge,  the  tenant  faid  that  the  land 

is  held  in  chief  of  the  king,  and  prayed  aid  of  the  icing,  and  had  it, 
and  after  procedendo  was  granted;  for  the  tenant  ^ the  king  may 
'  charge  without  licence.     Br.  Aid  del  Roy,  pi.  86.  cites  40  Aff.  5. 

22.  Tenant  for  life  who  has  franktenement  ihall  not  have  aid  of 
the  king,  nor  of  a  common  perfon.  Br.  Forcible  Entry,  pi.  6. 
cites  22  H.  6.  17.  by  the  beft  opinion. 

23.  In  affile  the  tenant  faid  that  king  Edward  the  ^d  gave  to  his  f  1 77  1 
predeceffor  in  Frank almoigne,  and  prayed  aid  of  the  king.     Qusere ; 

f<>r  it  is  faid  there,  that  none  fhall  have  aid  of  the  king  if  he  has  not 
warranty,  or  he  within  the  cafe  of  the  *Jiatute  de  Blgamis,  or  where  •Seepl.aS. 
the  king  is  to  be  at  a  lofs,  as  where  a  rent  is  referved,  as  upon  a  fee- 
farm,  &c.  with  rent  referved,  and  this  cafe  is  none  of  them.     Br. 
Aid  del  Roy,  pi.  11.  cites  33  H.  6.  6. 

24.  In  trefpafs  the  defendant  faid  that  he  is  feifed  of  an  acre  infety 
and  holds  of  the  king,  and  has  common  In  the  fame  place  appendant  to 
this  acrcy  and  prayed  aid  of  the  king ;  &  non  allocatur ;  for  the 
iimg  /ball  not  be  at  lofs.     Br.  Aid  del  Roy,  pi.  63.  cites  37  H. 

6.  28. 

a5*  In  affife  rf  rent  die  tenant  (aid  that  he  held  the  land,  out  of 
which  die  rent  arofe  of  the  king,  and  prayed  aid  of  the  king.  He 
Ihall  not  have  it ;  quod  nota,  by  the  opinion  of  the  court.  Br* 
Aid  del  Roy,  pL  63.  cites  37  H.  6.  28. 

26.  If  a  man  has  charter  of  the  ting  of  the  glfl  of  the  thing  in 
demand^  there  e^^tz  for  falvatlon  of  the  reverjlon  of  the  klng^  or  of 

O  2  his 
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defR  ^'^1  ^'^  ^^^'  **^  *  fir  jfeMenrfs  of  the  ejiaie  of  the  tenant^  or  if  the  linl 

.  „,  ckcsA  ^^  '^  '^'^^  ^^^  detriment  or  hfs^  in  thefe  cafes  the  tenant  fhall  have 

U>  6.  lo.  aid  of  the  king.     Br.  Aid  del  Roy,  pi.  94.  cites  2  H<  7*  7.  by  the 

Reporter. 
[  •  Ouaere        27.  Formedon  in  remainder,,     The  /^iTir/  vouched  to  Warranty 

wwd$%  '*'  ^^^^  ^^  *^  y^^'^^i  ^*  l^^'rs  of  the  Duke  of  York.     Per  Hawes 

thaking)  J-  ^^  ^^^^  ^^ve  the  voucher^  and  aid  ♦  of  the  king  together  i  for  the 

ihouM  not  queen  is  a  perfon  exempted,  and  a  fole  perfon  by  the  common  law. 

beonjined,  Br.  Aid  del  Roy,  pi.  96.  (95)  cites  3  H.  7.  14. 

«re  oot  in  the  y«ar-hook ;  for*it  feems  a  roan  cannot  vouch  the  king ;  for  that  is  to  fue  the  king 
by  a^ioo)  which  cannot  be,  &c.] 

.3ythis  28.  4  E.  l.flat.  3.  cap.  I.  Concerning  pleas^  where  the  tenant 

the  W  ^^c^^^K  ^^^  *'  cannot  anfwer  without  the  kingy  it  is  agreed  by  the 

givet  lands  ju/iices^  and  other  learned  men  of  our  lord  the  king*s  council  of  the 

nuabclauft  reobn^  wbitb  heretofhre  have  had  the  ufe  and  pra&ice  of  judgments^ 

^LcarrM  ^^^^  wbere  afeoffhunt  was  made  by  the  king  with  a  deed  thereupon, 

yet  the  pa-  that  if  another  perfon  by  a  like  feoffhunt  and  like  deed^  he  bounden 

tentee,  «cc.  fo  warranty j  the  jtf/iices  could  not  heretofore  have  proceeded  any 

ba^or're-A^^*^» 

cover  in  value  againft  the  king,  withcut  fpeaal  ivorjs  tkd  the  kln^  JktU  yirU  lands  in  value  ypm  tvk' 
tim,  &c.  and  VieverthelefSi  in  that  cafe  he  fhall  have  aid  of  the  king  by  the  general  purview  of  tliis 
law ;  for  it  IS  ^or  tlie  honour  of  the  king,  that  he  aid  the  patentee  with  any  record  or  evidence 
that  he  liath,  for  maintenance  of  the  eftate  which  he  hath  granted  and  warranted  to  him ;  but  if 
the  ^ng  exchanges  lands  with  another,  by  this  warranty  in  law  tlie  king  is  bound  to  warranty,  and 
to  yield  in  value^  and  fo  it  was  adjudged  Hill.  6  £.  i.  in  C.  B.  Rot.  z.  William  Brewfe^s  cafe, 
Wallia.  %  Inft.  a68.  269. 

If  the  king  g^ves  lands  to  one  in  fee  \ij  the  word  Dtdtf  this  bindeth  not  the  king  ro  wai'raoty, 
and  yet  the  patentee  (ball  have  aid  of  the  king  by  the  letter  of  this  branch,  becaufe  in  that  cafe  ano- 
ther perfon  Ihould  be  bound  to  warranty  by  this  word  Pedi;  and  fo  it  is,  albeit  the  tenure  by  the 
patent  is  to  bold  of  the  chU/la>  ds.    2  Inft.  169. 

This  com-         Neither  yet  do  proceed  without  the  king*s  commandment  had  tbere^- 
thTking^s^  y^^>  w/>A/r  can  it  be  thought  that  they  may  proceed, 
writ  of  proeetktido,  wheieof  there  be  a  forts,  viz.  in  hjurla,  and  atl  judicium;  for  the  king*s  cmn- 
mandments  in  judicial  proceedings  Are  ever  by  writ,  according  to  the  courfe  of  the  coromoa  law, 
firliereof  you  may  read  in  the  Regiiler,  F.  N.  B.  and  our  buoks.    a  Inft.  169. 

Here  are  3  ^9*  4  ^*  I'Jlat.  3.  cap,  2.  jfnd  itfeemeth  alfoj  that  they  could  not 
cafes  where  proceed  in  certain  ca/eSj  As  where  the  king  hath  confirmed  or  ratified 

ouKht  not      ^^y  ^'^^^  ^^^^^  ^^  ^"^  ^  of  another  j 

to  be  granted  of  the  king,  nor  the  coua  furceafe  by  force  of  a  writ  de  domino  rege  incoofulto, 
•  Wherebf  the  firft  is,  (tt'hert  the  king  confirms  or  ratifies,  &c.)  which  mtiH  be  fo  »«- 

[Y  ^Q  1  dtrfiood  when  the  conjirnu*tion  pv  s  no  fflate^  and  if  it  gives  any  cltate,  vdxtt  nt  t*^  or 
/J  Jet^iuis  rejervtd'j  or  nvUrr  in  Rks  cap  (as  has  been  faid)  another  fxtjon  "jocrtmt  louud 
to  luiirrjnty  \  tut  if  a  rent  or  fervice  be  refervedy  and  by  the  action  brought  (if  the 
demandant  prevail)  \ht  rent  or  fervice  p>ottltl  he  dftaUilj  then  there  is  good  caufe  of  aid-pnyer,  fee* 
Or  if  a  ctmmon  Perfon  wext  in  thai  cafe  houtid  to  warranty y  thdn  is  the  cohfirmation  in  nature  of  a  feoff* 
mentf  and  wiQiin  cap.  i*  What  h^h  been  faid  in  cafe  of  coufirmationi  the  fame  Uoldeth  ia  cafe 
oirelrnfe.     2  Inft.  2^0. 

Informedot^  the  tenant  fmd  that  be  heli  the  land  demanded  by  P'^'  ^f  *^  ^^>  ^Afhewed  charter  of  it, 
and  prayed  aid  of  the  king,  and  had  it,  Sec.  Quod  mi^m,  without fhewing  rent  refaved  to  the  king, 
ot  warranty  or  revet fon.  Q^re  if  U  was  not  by  (his  Word  S>eSmnu  Br.  Aid  Uel  Royi  pi.  a».  cites 
1  H.  4. 19. 

Here  is  the        Qf  hath  granted  any  thing  as  much  as  in  him  is ; 

ad  caie 

where  no  aid  ought  to  be  granted;  for  the  king  ^rofftetb  but  lis  cwn  efUae  ^tbons  any  vmrraaiy* 

a  Inft.  170. 
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In  affifc  of  the  ofee  0/  keeper  and  janitor  of  IVwkifoek-'Pariy  of  the  grant  of  the  king  for  life,  tho 
dcftndant  made  luk  by  n  former  grant  by  kin^  E.  4.  ^v  the  word  Conct/Jimus,  and  prayed  aid  of  the  king» 
but  the  juftices  denied  it.  But  the  Reporter  held,  that  he  Ihould  have  aid  by  the  words  of  the 
ilatuteas  above,  and  that  the  word  (Concefllmus)  has  tlic  fame  force  as  •  Dcdimus  &  Conceffinvs ;  for 
that  the  ftatote  (hall  be  taken  dUjunMlvs,  nruf  not  cofmlut'njB.  Br.  GarrantieSy  pi.  53.  cites  2  H.  7.  7- 
But  Brooke  fays  that  it  is  not  fo ;  for  the  itaCule  ttf  bigaxnis  is  dedimus  &  couccfiimus,-^— Br*  Aid 
«lel  Roy,  pi.  94.  cites  S.  C.  <  . 

^  4  £.  !•  cap.  6. 

Or  where  a  deed  is  Jhewtdy  and  claufe  contained  therein'^  whereby  Thi«v»th«. 
he  9ught  to  warrantize  \  wh^re^no 

aid  (hall  be  granted  in  cafe  of  a  reilitution*  2  Inft.  270.— -—But  in  2  Inft.  27c.  IaI.  Coke  has  thefe 
further  words,  as  contained  in  the  ftaiute^  viz.  (quod  rex  teaementum  aliquod  reddiderit^  nee  clau- 
faU,  S(C.) 

And  in  like  cafes  they  Jhall  not  furceafe  by  occafion  of  a  confirmation^  Here  feme 
grants  orfurrendery  or  other  like ;  hut  after  advertifement  made  thereof  ^^^^J^P' 
to  the  kingy  they  Jhall  proceed  without  delay.  m  th<ife  3' 

c^fesaid  fhould  be  granted|but  by  forre  of  thefe  words  (that  no  fearch  iKouldbe  granted,)  wherein 
2  errors  be  commuted,  ift,  Th.it  aid  Ihould  he  granted,  which  is  againft  the  exprefs  letter  of  the 
Aatute,  Non  crit  fuperfedendum,&c.  and  againfl  the  book  of  39  £.  3.  zdly,  That  in  cafe  of  aid« 
prayer  of  the  king,  or  of  the  writ  de  doroino  rege  inconfulto,  no  fearch  ought  to  be  granted,  bu^ 
only  in  a  pel  ition  of  right.     2  Inft.  270. 

And  if  aid  liad  been  in  any  of  thefe  3  cafes  erroneoufly  granted,  the  tenant  or  defendant  Ihoild 
have  a  procedendo  Aue  dilacione ;  that  is,  without  delay  and  of  courfe.    2  Inft.  270* 


(I)     In  refpca  of  the  EJlate  of  the  King. 

£  i#    T  F  the  heir  of  the  leffor  for  years  be  in  ward  of  the  king  for  s.  P.  be- 

other  landy  and  not  for  this,  t^t'lejfee  ihall  not  have  aid  of  caufehcdid 
the  king.     2  Hen.  4.  10.  b.]  ^^J^^ 

wa:»  feifed  into  the  hands  of  the  king,  and  defcended ;  for  an  infant  inward  of  the  king  may  havf 
land  by  purchofe,  wtierefore  the  defendant  prayed  in  aid  of  the  heir,  and  not  of  tlie  king.  Quod 
pota.     Br.  Aid  del  Roy,  pi.  21.  cites  S.C— — Fitzh.  Aid  de  Roy,  pi.  38.  cites  S.  C. 

[2.  But  if  that  be  feifed  in  ward,  he  fliall  have  aid  of  the  king.  ♦Br.  Aid 
♦  2  H.  -f.  10.  b,     t  10  H.  4.  6.  adjudged.]  2f.^Ucs^^ 

S.  C."        >■ — Fitzh.  Aid  de  Roy,  pi.  38.  cites  S.  C. 
-|-  In  affifc  againft  tenant  in  dower,  where  the  heir  ivas  in  ward  ni  the  king,^(he  prayed  aid  of 
the  kin  J.     The  nflifc  was  adjourned,  and  afterwards  the  aid  was  granted  by  ail  the  court  without 
difliculty,  3ec.    Fitih.  Aid  de  Roy,  pi.  1^0.  cites  S.  C. 


77.  cites 
S.C. 


[  4*  Aid  fliall  be  granted  of  the  king  for  a  rcverfion  efcheated  to  Fi^zh.  Aid 

him.    4  H.  4.  pi.  19.1  ^^^?y'  ?«• 

^         ^   *^        '  -^  96.  cites  4 

H.4.5.  9.  I^. 

£  s-  If  there  be  leffeefor  life^  the  remainder  in  taily  the  remainder  1    -^-  "^ 

in  fee  (♦)   and  both  in  remainder  are  attainted  of  treafon^  the  leflee  *  F°^'  '53* 

ihil  have  aid  of  the  king.     7  H.  4.  x8.  b.  and  if  only  the  remainder  ^"^^T*^ 

in  fee  bad  been  attainted^  he  fhould  have  had  aid  of  the  remainder  del  Roy  14 

ia  tail  and  the  king.    7  Hen.  4.  18.  b.]  %r  cites 

O  3  S.F 


t;^  zin  of  tbe  mn* 

S.  p.  for  the  ngbt  of  the  king  cahn6t  he  tried  without  making  him  a  party.  But  tn'fucih  cafe  Ite 
fliall  have  aid  of  the  remainder  iq  tail  firft.— »Br.  Prerogative  Ic  Roy,  pi.  80.  cites  S.  C  acconU 
ingly ;  for  it  is  to  the  king's  advantage. 

[  6,  If  Acre  be  leJIie  for  life^  the  remaindir  to  a  priory  ofti$ 
foundation  of  the  ii«^,  if  there  be  no  prioreh  the  leflee  fhall  have  aid 
of  the  king,  for  the  right  is  to  the  king  till  there  is  a  priorefs.     32 
£d>v.  3.  Aid  39*  adjudged.] 
d  ?R  ^^^         ^  ^'  ^^^^  ^  a^oh  the  tenant  htfeifed  infee^  and  acknowledges  im 
^.  (97)*  ^    ^^^^^  ^*^'  *'  "  tenant  for  life^  the  reverfion  or  remainder  to  theking^ 
cites  s.  c.     he  fhall  have  aid  of  the  king,  becaufe  the  king  fhall  have  the  re- 
*1 — \^U     verfioh  hy  eftoppel  againft  him  by  this  acknowedgnient  of  record. 
»e?:  a,  J!     •  »  H»n-  7-  n^    t  8  Hen,  4,  14.  b.     ^  1 1  H.  4.  85,  b,     |  8 
cites  14  E.    Hen.  6.  24.] 
3. 1.8  H.  6. 
25.    I  H.  7.  28.— Fitzh.  Aid  de  Roy.  pi.  3a.  cites  i  H.  7.  iS. 

f  Br.  Eftoppel,  pi.  aoj.  cites  S.  C.  W  fays  nothing  of  aid. 

X  Br.  Countcrplca  de  Aid,  pi.  25.  cites  S.  C.  but  S.  P.  does  not  clearly  appear.  ^  Ht^l^. 
Counterplea  del  Aid,  pi.  16.  cites  S.  C.  &  S.  P. 

II  In /ortmd>»  the  taumi  fanl,  that  i^ing  Hnuy  iht  41&  UaJ'Af  bim  for  Uh  and  the  r^trjna  x\  d^- 
fcendedto  tbt  Jb'tig,  and  prayed  aid  of  him,  and  could  not  have  it  without  (hewing  leafe  by  patent  in 
cafii  regis,  by  which  he/tn/  /&i/  he  -MH  for  term  of  iift^  tht  rcvarfion  to  ti^  king^  and  prayed  aid  of  him, 
and  had  it,  the  reafon  feemsto  be  in  as  nmeh  asnow  the  reverfion  is  in  the  king  by  cmclufim  though 
he  had  no  reverfion  before.  Br.  Aid  del  Roy,  pl«  43.  cites  8  H.  6.  25.— *«Br.  Monftrans  de  Faits, 
pL  52.  cites  S.C.  accordingly. 

[  8.  If  the  kingfeifes  generally  the  foffejftons  of  an  abhot  in  an  ac- 
tion againft  the  abhot  he  (hall  have  aid.     ii  Hen.  6.  10.  35.  b.  j 
S.  P.  and         [  9.  But  if  they  are  feifed/ir  dilapidation^  he  fhall  not  hive  aid, 
aflife  was     becaufe  this  is  his  oivn  a£i^  and  his  defaulty  and  it  appears  to  the 
h^l^h'    ^o"^-     "  Hen.  6.  35.  b.     But  quaere  this.] 

M'not  appear  that  the  klt^  ever  ftjfcAthii  land  and  the  Interejl  nf  the  abhot  was  tut  but  a  chattel,  and  the 
land  was  not  the  land  oAhe  pofleflion  of  the  abbot,  and  fo  the  aid  is  not  neceflary,  and  idfo  it  is  not 
tifaal  to  grant  aid  upon  fuch  manner  of  protection  for  goods  tipon  dilapidations ;  for  this  is  maij'mf^ 
fcimt  e^mfe  to  grant  pretc^on  in  delay  of  the  right.     Br.  Al^  <lei  koy|  pL  106.  cites  1 1  H.  6.  la. 

Sr.  Aid  del       [  10.  If  iht^king  takes  into  his  protefiion  the  goods  and  pojfeffians 

Roy,  pi.  of  an  abbot  without  caufsy  the  abbot  fhall  not  have  aid  of  the  king 

H^6.*^'i""  *^  ^^  ^  impleaded,  for  the  king  cannot  delay  any  without  caufe« 

S.P.BrV  II  Hen.  10.] 

Aid  del  [11.  But  otherwife  it  is  if  he  takes  it  into  his  protection  yir^«Q^ 

^°/'%^l,,  caufe^   as  for  that  he  is  in  his  fervice  in  the  wars.     1 1  Hen, 

106.  cites  IX    r     "f        •%  '  ...T  -^ 

^.  <>.  12.  O,     I.O.J 

See  (G)  pi.  "  [  12.  If  the  king  Uojes  fbr  life,  an^gr^ntx  the  reverfion  to  asutber^ 
A  ^"^Roir'  ^^  feems  the  lejfee  fcall  not  have  aid  after  of  the  king  if  he  b?  im- 
Rcp.  291.  pleaded  by  a  flranger,  for  the  king  cannot  be  at  any  prejudice. 
cites  XI  E.    Contra  13  Hen.  4.  ii«  b.] 

3.  24.  that 

in  fuch  cafe  a  f uit  was  ftayed  by  writ  of  circumfpeAe  ^gatis. 

[1 80  1       [  '3*  ^^  ^^  king  fii/es  the  land  of  a  prior  aliens  tntd  leafes  tbU  to 
farm,  rendering  rent^  and  zfttt  grants  the  rent  over^  yet  tne  &niier 
ihall  have  aid  of  the  king,     (ft  feeois  the  king  had  (h^  rererfioo 
to  himfelflj     13  H.  4.  ii.  b.J 
See  (p)  p!.       [14*  If  the  king  grants  an  advowfin  with  watfOnlty^  &i  a  fsnilr 
S.  s.  C^—     imbedit  againft'  the  gtantee  and  his  ptejente^^  the'giTantee  ihall  have 
Br.  Aid  del  ^jj  ^f  ^^  i^^g  \^  nature  of  a  voucher,  the  incittbenr&dl  hacre  aidl 

Roy,  pi.  6.  ^  '  ^^ 
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m  of  tbf  ttUnff*  i^r 

alio  of  the  kia^  becapib  if  it  be  tried  againft  htnij  it  will  be  evi-  ^^^^  9  H.  ^' 
dcnce  againft  the  king.    9  Hqi.  6,  57.  b.]  '     *  ^^^  ^,^11 

have  aid  of  the  king  for  recompence  «  //«<  of  voucher,  and  fometinMS  in  lieu  o/tcrit  of^arrantia 
ehait^fi  for  voucher  Joes  not  lie  againft  the  king.  Br.  Prerogative,  pL  146.  cites  9  H.  6.  56.— • 
Br.  Voucher,  pi.  7.  cites  S.  C— — Br.  Quarc  InipeUit,  pi.  7.  cites  S.  C— ^Fitzb.  Aid  de  Roy, 
pL  15.  cites  S.  C. 

15.  In  ajjyi  the  tenant  anfwered  as  tenant  iy  guardian^  andjhewed 
charter  of  the  king  of  the  gift  to  his  father  in  tail^  the  reverjion  to 
the  king^  and  Jhewed  writ  of  the  kingy  tejiifying  that  he  hadfeijedfor 
the  non^age^  commanding  that  theyjhould  not  proceed  to  the  affj/iy  rege. 
inconfultOy  wherefore  it  was  awarded  that  he  fuc  to  the  king.  Br« 
Aid  de)  ilo|^,  pi.  73.  cites  22  AfT.  24. 

16.  In  fctre  facias  to  execute  afncy  the  tenant  fold  that  he  held  the  * 
manor  of  the  leafe  and  grant  of  the  king  for  term  ofUfty  the  reverfion 
t9  the  iingy  and  prayed  aid  of  him  j  and  by  w  ilby,  he  ought  to 
ihew  deed  of  the  leafe  ;  for  where  a  man  (ays  that  he  holds  tor  life, 
the  reverfion  to  the  kin^,  there,  notwithftandins;  that  he  had  fee* 
fimple  before,  the  king  fnall  have  the  reverfion  by  the  aid-prayer, 
and  yet  the  plaintiff  (hall  not  be  delayed  without  (hewing  deea  of 
the  leafe.  But  per  Greene  &  Thorpe,  the  aid  is  well  grantable 
without  Jbewiag  deed;  but  he  (hall  not  recover  in  value  without  fhew^ 
ing  died.  Contra  per  Shard.  But  after  tvrit  of  Chancery  canuy 
tefiifiingy  &c.  and  therefore  he  had  aid,  &c.  and  after  came  proce^ 
dendoy  and  the  tenant  pleaded  in  chief.  Br.  Aid  del  Roy,  pi.  48. 
cites  24E.  3.  I. 

17.  In  ajpfiy  the  tenant  Jhewed  how  this  land  for  certain  caufe  was 
feifedinto  the  hands  of  the  kingy  and  after  the  king  by  his  charter  re^ 
hearing  how  by  the  ajfent  of  the  dukesy  earlsy  &c.  the  defendant  was 
attamtedy  he  rejlored  him  as  well  in  perfon  as  in  land  and  tenementy 
and  annulled  and  frt  ajide  the  caufe  of  the  feifevy  and  that  writ  was 
fent  to  the  fi>eriffto  feize  thefe  tenements,  and  to  deliver  them  to  the  te^ 
nanty  which  he  did  accordinglyy  and  after  the  king  in  parliamenty  anno 
26,  rchcarfcd  the  faid  reftitution,  and  ratified  and  confirmed  his  eflatCy 
and  demanded  judgment  rege  inconfulto,  and  he  was  oufted  of  the 
aid  of  the  king  by  award  ;  for  he  is  remitted  to  his  ancient  eftate, 
and  has  notimig  of  die  gift  of  the  kin^  Br.  Aid  del  Roy,  pi.  77. 
cites  28  AiT.  1 9. 

18.  Informedon  the  tenant  faid  that  he  held  the  land  demanded  by 
grant  of  the  kingy  znA  Jhewed  charter  of  it,  and  prayed  aid  of  die 
king,  and  had  it.  Quod  mirum,  without  Jhnving  rent  rcferved  to 
the  king,  or  warranty  or  reverfion,  Quarre  if  it  was  not  by  this 
word  Dedimus.    Br,  Aid  del  Roy,  pi.  22.  cites  2  H.  4.  19. 

19-  Formedon  againfl  T,  and  E.  hi i  feme ^  y/hofaid  that  the  king 
bad  given  him  and  his  femcy  and  prayed  aid  of  the  king  j  per  Read, 
this  cannot  extend  to  E.  and  alfo  the  charter  is  of  the  fee  without 
any  thing  referved  to  the  king \  judgment  if  the  aid;  and  for  E.  it 
was  (aid,  that  (he  was  his  feme,  and  by  this  name  the  king  had 
granted  to  her,  &c,  viz.  by  name  of  feme,  as  it  feems,  and  not  by 
name  of  E.  feme,  &c.  by  which  (he  (hall  have  aid,  quod  mirum  ! 
where  the  Vxn^had  no  reverfion  nor  rent  referved,  nor  made  war^ 
ranty  with  recompence.    Br.  Aid  del  Roy,  pU  23.  cites  2  H.  4. 

O  4  20-  Irt 


x8r  ZUi  6t  tBe  ming* 

to*  In  dou/er  of  the  third  part  of  20  L  renty  the  fonant  faid  thai 
rent  is  ijfuing  out  of  the  manor  of  H.  which  is  ftifed  into  the  king's 
hands  b)  nonroge  of  the  heirj  and  demands  judgment  if  rege  incon- 
fulto,  &c<  And  it  was  a<>reed  that  he  fhali  not  have  aid  upon  this 
matter,  without  afcertainmg  the  court  of  this  matter  by  record  j 
whereupon  a  baron  of  the  Exchequer  brought  the  record  in  his 
hand  teftifying  the  fame,  and  thereupon  he  fued  to  the  king.  Br. 
Aid  del  Roy,  pi.  31.  cites  i  x  H.  4.  39. 

21.  If  a  man  prays  aid  of  the  king  by  reafpn  of  the  reverfion^ 

the  demandant  p^aU  not  have  counterplea  \  per  Hank,  becaufe  it  is  of 

the  king,  quaere  &  concordat  24  £•  3.  23.  if  a  deed  or  record  be 

fhewn  proving  it,  and  contra  if  no  fuch  thing  be  (be^rn  \  quod 

liota,  the  reafon  feems  to  be  becaufe  the  counterplea  ^^#  be  in  the 

Cfmncery.     Br.  Counterple  de  Aid,  pi.  25.  cites  11  H.  4.  85. 

For  It  was         22.  In  trefpafsy  the  defendant  made  conufance  for  rent  arrear^- 

faia  ihac       caufe  the  teiant  held  of  the  king  as  of  the  honour  of  B.  which  was 

IbitrJrrail/i     ^JFi^^^  '*  ^^^  queen  in  dower^  by  which  for  fo  much  arrear,  &c.  and 

for  lift,  and   prayed  aid  of  the  queen  and  of  the  king  by  reafon  of  the  reverfion^  and 

he  [the       had  it  of  the  queen  after  ifliie,  and  was  oufted  of  the  king.     Br. 

gJeT"/^  Aid,  pL  13.  Cites  28  H.  6.  13. 

for  ytan,  ihc  Uffufrr  ytariJkM  «•/  have  aid  of  the  grantee  for  life,  and  of  the  king,  by  reafon  of 
the  reverfionf  but  uf  iii  Ujfhr  only  ;  but  it  is  faid  that  afur  the  joifidcr  thiy  may  p9uy  aid  cvtr  ;  but  it 
wafc  faid  titat  this  (hall  be  afterlirue ;  for  a  jnau  (hall  not  have  aid  of  the  queen,  nor  ^f  otlier  coin- 
inon  perfon  before  iflue  joined  iti  writ  of  trefpafs,  and  (hall  have  procefs  againft  die  queen  as 
againft  a  common  perfdn,  but  a  *  man  (haU^notliave  aid  of  the  kin^,  but  M'here  he  is  bailiff  or 
fervant  to  the  king  immediately.  Br.  Aid,  pi.  13.  cites  S.C.  ' 
*  Br.  Aid  del  Roy,  pi.  9.  cites  S.  C.  and  S.  P. 

2  J.  Where  the  king  makes  a  corporation  abfque  aliquo  reddendo, 
the  aid  (hall  not  be  granted*  Per  ICeble.  Br.  Aid  del  Roy,  pL  93. 
cites  2H.  7.  II. 

24.  Inpracipe  quod  reddaty  the  tenant  may  have  aid  of  the  queen 
and  alfo  of  the  kingy  where  he  is  tenant  for  life^  the  rcverfion  to  the 
queeny  and  this  without  Jbewing  deed  as  aflignee.     Per  Townfcnd, 

d  ?R^'^  \it  JhaU  vouch  firji  the  queeny  and  then  he  IhadQ  have  aid  of  the  kingj 
pK  9."^'  ^^^  ^y  Hawes,  Yi^Jhall  firji  have  aid  of  the  kingy  and  after  of  the 
eitesaSH.  queeny  and  *  not  of  both  together.  Br.  Aid  del  Roy,  pi.  96.  cites. 
^'  '3-        3  H.  7.  14. 

25.  In  quare  impedity  the  defendant /^/W  that  certain  perfons  were 
enfeoffed  in  fee  to  the  ufe  ofhimfelffor  his  life  of  the  manor  to  which 
the  advowjon  was  appendanty  ana  after  his  deceafe  to  the  ufe  of  the 
king,  and  prayed  aid  of  the  king,  and  was  ouflcd  of  the  aid}  foe 
the  king  cannot  have  it  but  by  matter  of  record,  and  c^fnnot  have 
feoSees  to  his  ufe,  nor  is  the  ufe  any  thing  [in  ppflbffiOn  at]  com- 
mon law.     Br.  Aid  del  Roy,  pi.  60.  cites  21  H.  7.  21. 

S.  c.  cited  26.  A  writ  of  regc  inconfulto  came  out  of  Chancery,  reciting 
Mo.  421.  in  that  the  king  had  a  reverjion  after  divers  ejlates  taily  ana  becaufe  i( 

^'toi\itot  ^^^  *  ^^^^^  /#*'%»  it  was  difallowed.  Roll  Rep.  289.  Arg. 
the  king  cites  Hill.  i8Hiz.  Rot.  157.  in  ejeftment  by  BtOFi£i.D  v. 
inrever-  Lessee  OF  THE  £arl  OF  Kent,  and  that  Mich.  33  &  34EUz. 
cntait^**^     between  the  fame  parties  fuch  writ  was  allowed,  becaufe  an  ww* 

m^iat4 


9to  df  tiie  &ing.  j:i8i 

mediate  ejfate  tail  dependant  on  an  ejlate  for  life  was  recited  by  the  where 

writ  to  be  in  the  kino;.  there  are 

*5  inefiie  re- 

mainders in  tail,  cites  and  refers  to  34  £,  3.  24.  xo  H.  7.  19.  Fitzh.  Bar.  154.  and  Saver  Default 
37*  and  11  ^.  3,.  44. 


(K)     Wbo  fhall.have  Aid  in  refped  of  Privity.  [182] 
For  Default  of  Privity ^    [and  who  fiall  be  Jaid 
Privy]  pL  10,  II,  12,  13,  14, 

f  I-    J  F  a  msiTi  jufiifies  a  thing  as  bailiff  zwi  fervant  to  the  ting's  S»P»  For 
grantee  of  a  ward^  he  fliall  not  nave  aid  of  the  kixxg,  be-  ft^^gcr  t» 
cau/e  he  is  not  privy  to  the  king.    3  Hen.  6.  34.    *  4  Heoi  6.  12.  chepateoty 
The  (ame  law  if  a  rent  had  been  Jrefei*ved  upon  the  grant.     Contra  ^^  "o 

3  Hen.  6,34.]  f^Ly 

have  aid  cf  his  roafter  in  whom  there  is  privity,  and  he  (hall  have  aid  over  of  the  king ;  quud  nota* 
Br.  Aid  del  Roy,  pi.  57.  cites  S.  C— •  Fitzh.  Aid  dc  Roy,  pi.  1 1.  cites  S.  C  and  Martin admitt^ 
that  the  afe  put  that  if  a  ilranger  enters  into  the  land  in  the  right  of  the  king  after  death  of  the 
tenan!  he  fhall  have  aid  if  he  be  impleaded,  but  faid,  that  in  the  principal  cafe  he  ihall  not,  for  ia 
the  c.'fe  pui  he  ihews  that  bis  entry  is  immediate  in  the  right  of  the  king,  and  no  eftate  mefqe  be* 
Cween  the  kii's;  .liid  him,  whereas  here  he  Ihevvs  a  mefne  eftate,  though  it  be  in  right  of  the  king, 
and  fo  was  the  opinion  of  the  court, 

[  2.  In  an  affife^  if  the  h(iilifffayu  that  a  leafe  was  made  to  his  maf'  Br-  Aid  del 
ter  for  iifry  and  the  remainder  to  the  king  infee^  he  (ball  not  have  f^^l  P^ 
aid  of  the  king  (or  default  of  privity.     *8  Hen.  7,  ji.    Aid  is  cites  S.C. 
granted,  but  after  faid  that  it  oijght  not.     f  I  Aff.  i.l  that  aid 

was  grant- 
cd,  but  fay;,  it  feeras  that  It  (hould  not  be  granted  upon  the  plea  of  the  plaintiff.— —Fitzh.  Aid  Ac 
^'^9  pi.  35-  cites  S.  C  accordingly.— See  (X)  pi.  i.  2. 

f  Br.  Aid  del  Roy,  pi.  69.  cites  S.  C.  accordingly.^—*  Br.  Baillie,  pi.  i  f .  cites  S.C.  that  bailiff 
in  atlifc  (hall  not  have  aid ;  for  the  bailiff  cannoc  Aay  the  allifc ;  contra  wh^re  the  tenant  pleads 
good  ip.itccr  fqraid  hy  attorney.— Fitzh.  Aid  de  Koy,  pi.  S6.  cites  S.  C. 

[  3.  In  trefpafs,  if  the  defendant  juftifies  the  entry  asfervant  ia 
the  leffee  for  life  of  the  iing^  he  fliall  not  have  aid  of  the  king,  be- 
caufc  he  is  not  privy  to  the  leafe.     4  Hen.  6.  12.] 

[4.  ^ff  if  a  man  in  replevin  avows  as  bailiff  to  the  leffee  of  the  s.  P.  But 
kih^  he  fliall  not  have  aid,  becaufe  he  is  a  ftranger  to  the  leafe.  heihali 

^uz.>*4:uT^  have  aid  of 

9  Hen.  6.  26.  b.]  hismafter, 

and  he  over  of  the  king.  Br«  Aid  de  Roy,  pi.  5.  cites  S.  C.*— Fitzh.  Aid  de  Roy,  pi.  18.  cites 
S.C.  See  pi.  15. 

[  5.  So  if  a  man  juftifies  the  taking  of  toll  as  bailiff  of  the  leffee  r**^— ^ 
for  years  of  the  king,  he  fliall  not  have  aid  of  the  king  for  default  ^P^*  '54* 
of  privity,  but  be  may  have  aid  of  the  leffee^  and  then  both  of  the  ^  ^  r'~l 
iing.    II  Hen.  6.  39.  b.  Curia.]  danta/SZ 

liff  m«f 
have  aid  of  his  mafter,  and  he  qver  of  the  king.    Br.  Aid  del  Royi  pi.  zo7«  cites  S*  C.  and  S9  P* 
accordingly  t)y  all  the  Juftices* 

r  6.  If  a  man  juftifies  becaufe  he  is  fub-colle^or  aftenths^  he  *.F*««h- 
lludl  not  have  &id,  becaufe  he  is  a  ftranger  to  the  commimon.  ^i\^^,^^^i 
*  7  H,  6.  27.     t  9  Hen.  6.  20.  b.  21.  b*  though  the  conuniffion  s.c.  but 
0ve  power  to  nuke  a  fub-coUe^or.l  ^^'S^l^. 

^        ^  -*  (Colleaor) 

inftead 


1^2  .  9iD  Of  tU  fting. 

inftead  of  (9ub>c6lig6br.)  i  ■  \  S.  P.  becaoiie  he  may  have  aid  of  the  high  coUe<9or»  and  he  aves' 
of  the  king.  Br.  Aid  del  Roy,  pi.  4.  cites  9  H.  6«  xo-^— Fitzh.  Aid  de  Roy,  pi.  17.  cites  S.  C. 
_  _•  But  it  was  agreed  that  the  iiffei  or  c^mmttet  of  the  kirfr,  nvho  has  his  intire  (fiaUy  mdy  have  aid  of 
the  ^ng ;  lor  where  the  thing  is  fuch  at  may  be  granced  over»  there  the  leflee  of  the  leffee  o/  com- 
mifitee  of  the  king  may  Itave  aid  of  the  king,  if  he  has  his  imire  eftatc .  But  contra  of  an  office 
which  cannot  be  granted  over,  as  coUedor,  judge,  jaftice,  &c.  who  cannot  grant  their 

E~"t  R  9  1  ^^^  ^^^''  *  ''^^  notwithftanding  the  king  grants  the  ward,  yet  livery  (hall  be  fued 
^  ^  3  J  out  of  the  hands  of  the  kiofy  and  for  that  reafou  the  grantee^  or  the  grantee  of  the 
grantee,  fhall  have  aid  of  the  king.  Br.  Aid  del  Roy,  pi.  4.  cites  S.  C— — Ibid. 
pl«  57.  cites  4  H.  6. 12.  S.  P. 

•  Fitih.  [  7,  Infalfe  imprifonrmnt^  if  the  defemictnt  fiiys  that  be  was  taken 
R*^*^I  It.  ^  certain  perfom  by  force  of  a  cofpmijjion  to  them  direSiedy  and  they 
ci^^'s.  C.     delivered  him  to  the  defendant  to  keep^  &C.  he  fhall  not  have  aid^  for 

he  is  not  privy  to  the  commiffion.  7  Hen.  6«  37.  adjudged.  So  be 
jhall  not  have  aid  in  this  caie^  although  the  convm^n  wasJinguUs 
junUiHbus.    ♦  7  /f.  6.  27.] 

•  s.  P.  Br.  [  04  In  trefpafs,  if  the  defendant,  as  bculiff  ta  the  JheriK  juftiiles 
Aid  del  the  taking  and  iale  as  ^Jhay  to  the  ufeofthe  king^  he  (haO  not  have 
SSis'sV/  aid  of  the  king  for  want  of  privity.  Dubltatur  14  Hen.  6.  ^.  b. 
For  be  is  a  •  But  if  the  kin^s  tenant  dies  his  heir  ijf^bin  age^  and  ^Jiranger 
ftrangerto  enters  in  the  right  of  the  kingj  he  fhall  have  aid,  becaufe  he  enters 
JSdw'°''    immediately  in  thp  right  of  tliekiiag,    4H.6.  I2.b-] 

ntfchief  i  for  he  lh:dl  have  aid  of  his  mafter,  in  whom  there  is  no  privity,  and  he  ^all  have  aid 
0ver  of  the  king.    Quod  nota.    Fitzh.  Aid  de  Roy,  pU  i  x.  cites  S.C. 

•  Rtah.  [  9«  If  the  king  leafes  certain  lands  to  another,  and  die  ieffee 
^^***  cka  g^^f'*^  ^^^^  P^^^  of  his  e/iate^  in  an  ai^ron  againfl  him,  [Ibilicet,  the 
I.  cIL.^  grantee]  h^  fhall  not  have  aid  of  the  king,  becaufe  he  is  not  privy 
£r.  Aid  del  to  the  leafe.  *  9  Hen.  6.  21.  Curia.  Hill.  39  £liz.  B.  R.  between 
dS'&  c!*    ^^^^  ^d  HcJdeney,  adjudged.    Contra  f  29  AfH  2^.} 

^  Br.  Aid  del  Roy,  pi.  80.  cites  S.  C.  accordingly. 

S.  F.  9r.  [  f  o.  But  if  the  king's  leflee  grants  over  all  his  e/fatej  and  he 

Aid  del  [fcilicet.  the  grantee]  is  impleaded^  he  fhall  have  aid  of  Ae  king, 

citw'/H.^.  becaufe  he  is  privy  tp  the  firfl  leafe,,  he  having  the  fame  eflate, 

^o.   *  Q  H.  6.  21*  b.] 

Fitzh.  Aid     ^ 

de  Roy,  pL  17.  cites  S.C. 

[  1 1,  If  the  king  leafes  for  years^  and  after  endows  the  queen  pfthe 
reverfion^  who  confirms  to  the  Uffee  for  life^  he  may  have  aid  qf  the 
kixig  without  the  queen,     n  H.  6.  39.  b,] 
Br.  Aid,  pi.       [12.  In  trefpafs  fgr  taking  his  cattle,  if  the  defendant  jiays  that 
13.  cites       ^  king^  and  all  thofe  whofe  eftate  the  king  hath  in  the  manor  of  D. 
cQi^ngty.     ^^^^  ^^  ^"^^  ^^^  of  mind,  &c.  20 1,  rent  out  of  a  place  where  the 
■ .     ■  Br.     taking  was,  and  that  the  manor  of  D,  was  ajKgned  to  the  queen  in 
Aid  del        J^fper  before  the  takings  and  diat  be  took  the  dS^efs  for  rent  as  he^liff 
d^'sx.^'   rfthe  queen^  he  fhall  not  have  aid  of  the  king  fat  want  of  privit)-) 
*— Fitzh.   though  he  fhall  have  it  of  the  queen,    28  Hen.  6.  13.  adjudged.] 

Aid  de  Roy, 

pi.  24.  cites  S.  C.  accordingly,  and  fays  that  Mich.  29  H.  6.  it  was  adjod^  as  herei,  aod  that  tlio 

queen  bad  aid  of  the  king. 

Fitzh.  Aid    .    [  1 3.  .When  kiHT  £dw.  4*  leafed  Uni  or  an  office  ^r  Ufi^  and 
^^  ^  21'  ^^  ^^  ^  ^^  r^/J^A  defended  to  his  daugiur^  %vko  married  flen^  7, 


[i84] 
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thouffh  the  reveriion  was  in  the  queen,  yet  die  leflee,  being  im-  s.  g.  . 
plesuted,  might  have  aid  of  the  king  only  without  the  queen.     |  in  formdon 
flen.  7.  29.  b.  by  many  juftices.]  ^^X!d^ 

tht  ya«>i  aadttffO  etb€rs  as  heirs  of  tbi  Duke  of  fork,  210^/heweA  caufe  by  the  duke. .  Brian  faid  the  queen 
15  not  a  pcrfon  able  to  be  vouched  as  here  :  for  tbis  is  real  nmtter ;  but  it  f>e> formal  caufesjhe  it 
fxfm^f  and  hot  ability  as  a  private  perfon,  and  «rjv  make  a  gift  by  Uaj<  far  urm  of  her  life,  and  therefore 
by  him  the  XtXiXOXjhaiiha%ftfir]i  old  of  the  kinfr^  and  thr.n  ojtb-'  ^ucen,  but  *  mt  of  b«th'  t^^tber.  And  it 
was  daubced  if  the  queai  be  a  private  |>erfon  rxtmftted  by  the  common  inw,  m-  by  tbi  flntute  \  for  if  (he 
be  by  the  llatuce,  it  ought  Co  be  plcadixl,  per  Brian ;  for  it  it  a  private  statute.  But 
per  Townfend,  if  (he  be  exempted  by  the  common  law,  tlie  tenaiit  need  not  have 
aid  of  the  king.  Br.  Honabilityi  pi.  56.  cHes  3  H.7.  14. 
*  Br.  Aid  del  Roy,  pi.  9.  cites  28  U.  6. 13.  accordingly. 

Jr  I4«  If  the  juefn  leafes  to  anotl)er,  and  the  Ung  confirms  it,  the 
ee  fltaH  h^ve  aid  of  die  king;  for  the  king  is  enough  privy  to 
this,     15  Edw.  3,  Aid  del  Roy  66,  adjudged,] 

[is*  If  ^  roan  avows  as  bailiff  to  the  Unee  (if  the  king  offlfeigni"  Bn  Aid  dil 
0ry,  and  hath  aid  of  the  leflee,  they  both  ^h41  nave  aid  of  the  king.  R07,  pi.  ^ 

that  the  hatlilf  frayed  aid  •f  4he  king,  b«C  oould  not  have  it|  becaufe  there  is  no  prfvity,  and  it  is 
not  imniiediace  {  but  that  the  bailiff  fliall  have  aid  of  his  mailer,  and  the  mafter  over  of  the  king. 
Fiah.  Aid  de  Roy,  pU  18.  cites  S.  C.  according  t«  Br. 

16.  In  trefpafe,  he  -who  juflifies  by  commaud  of  the  king  only^  and 
not  as  baiMffy  Jberiff^  efchiotor^  ice.  fliall  not  have  aid  of  the  king, 
and  jct  the  juftification  is  good  by  the  command  of  the  king.  fir. 
Aid  del  Roy,  pi,  68,  cites  39  H.  6,  17, 


17.  In  tnfpafs  the  defendant  faid  that  the  king  granted  the  land  ^-  ^fl*  »• 

to  tht  queen  for  life^  who  leafed  to  the  defendant  to  hold  at  willy  and  ^Vj*^'  ^"^' 

prayed  aid  of  the  king,  and  was  oufted  by  award.    Br.  Aid  .del  Roy,  s.c.  Oiat** 

pi.  109,  cites  II  H.  7.  7.  he  could 

not  have 
aid  of  the  king,  ioafmuch  as  he  was  a  (Granger  to  the  patent,  and  nothing  would  be  lod  to  him  to 
this  action. 


(L)     fTho  fhall  have  it.     The  Prtiyee. .  FoL  155. 

[  I,  TF  in  an  ad  terminum  qui  preeteriit  the  tenant  hath  aid  of  Picsh.  Aid 
*  fyi  the  fon  and  heir  of  S.  who  comes  and  joins^  if  they  fay  <*«  ^^^Yt  P^* 
that  the  king  by  his  patent  rehearfed  that  he  had  granted  this  to  G.  |,*^J'** 
for  lifty  die  remainder  to  the  tenant  for  life^  yet  they  (hall  not  have 
aid  of  jhe  king,  becaufe  diis  is  contrary  to  his  prayer  before,  by 
which  the  rcvcrfion  was  fuppofed  immediately  to  him  who  joined 
himfelf.    25  Edw.  3.  39.  a.] 

[  2.  But  if  they  fay  the  king  granted  the  reverfion  to  the  father  of  ^'^^^'  ^^ 
theprayecy  they  fliall  have  aid  of  die  king,    25  Edw.  3.  39.  acJ-  ^^i"^'  ^^ 
Judged.]  '  si  a 


(M)  m$ 


1^4  SliS  Of  tht  Sling. 


(M)    JV&o  (hall  have  Aid  in  refpedt  of  his  Ofice. 

FiUh.Aid     [  !•    I  F  the  king's  officer  makfs  a  contra£f  by  force  of  his  office  to 

ac  Roy,  pi-  the  ufe  of  the  king^  if  he  be  fucd  for  this  he  {hall  have  aid  of 

S^c?^!^  •  Ac  king,  becauie  the  king  is  the  debtor,     ii  Hen.  4:  28.  b.] 

Br.  Aid  del  RojTy  pi.  29.  cites  S.  C.  ia  cafe  of  che  clerk  of  the  king's  works,  who  averred  that 
the  king  had  not  paid  him, 

f  1 8  C  1       [  2^  In  ^^^  Ac  defendant  (ays  he  was  the  buyer  of  vi(fuals  hr 

Fkih.  Aid  **^  ^'"J''^  houjhqld^  and  bought  of  the  plaintiff  certain,  &c.  and  out 

deRoy,  p^  tiic  plaintiff"  tooi  a  bill  to  go  to  the  treafurer  for  payment j  heihall 

^.  cites  3  have  aid.    3  H.  4.  9.  b.]  , 

S.O. 

Fttzh.  Aid  [  3*  But  he  (hall  not  have  aid  upon  fuch  a  plea  in  account  againfl 
de  Roy,  pi.  Hm  as  bailiff  of  his  manor  j  for  this  is  no  aniwer  to  the  plainti£ 

^.tZ'    3H.4.9-b.] 

S.C. 

•  Br.  Aid  [  4*  1^  f^^bt  againft  a  buver  pf  viHuals^  if  he  fays  that  he  bought 
del  Roy,  pL  to  the  king's  ufc^  he  (hall  have  aid.  ♦  7  Hen,  4,  7.  f  n  Hen. 
a6.  cites  a,  %%A 

S.  C.  ac-  'r  *"•  J 

conlinglyy  theugh  the  plaintiff  replied  he  bought  it  to  the  ufe  of  himfelf. 

*|-  Fitzh*  Aid  del  Roy»  pi.  44.  cites  S.  C.  and  though  the  moneys  are  allowed  in  the  Exchequefi 
yet  that  does  not  prove  that  they  are  paid,  and  if  they  are  not  paid,  he  (hall  have  ^id.— — Sec(N) 
pi.  2.  S.  C. 

Br.  Aid  del       [  ^.  So  2^ purveyor  (hall  have  aid  of  the  king.     1 1  Hen.  4, 28, 

^te^'lc*'*  ^^^^  fued/^r  victuals  taken /or  the  king's  houjhold  at  a  price,] 

le  S.  p.  agreed ;  for  he  may  take  vidluals  at  a  reafonable  price  for  the  ufe  of  the  kinfr,  according  to 
the  ftatute,  whether  the  part/  is  willing  or  not,  and  this  by  reafon  of  the  cnmmiliiDn :  but  con- 
trary of  clerk  of  the  king  ;  for  a  clerk  has  no  commiflTion,  as  it  feems.— -But  fe^  now  thefever^ 
^(ptes  made  reAraining  purveyors,  by  reafon  whereof  aid  lies  not. 

Br.  Aid  del  [6.  If  the  cleri  rfthe  king's  works  buys  certain  carriages  and 
cit«*l!c!'"  lo*^s  of  gravely  to  the  ufe  of  the  king  at  a  pricCy  in  debt  againft  him 
—-— Fitch,  he  (hall  have  aid  of  the  king,  though  the  party  was  not  cotpptMk 
Aid  de  Roy,  to  fell  It  hXm,     II  Hen.  4.  28.] 

pi.  44.  cites      ^ 

S«  C.    i  I  See  pi.  5.  in  the  note  there. 

*  ritili.  [  ?•  A  coUeifor  of  fifteenths  (hall  have  aid  of  the  king.  ♦  7  Hen. 
AiddeRoy,  ^^.  g.    f  * '  Hcn.  4.  35.    9  Hen.  6.  56.    Dubitatyr  14  Hen.  6. 

pi.  42*  cites    —    i^  ^ 

Br.  Aid  del  Roy,  [d.  t$.  citef  S.0>  •  , 

•f  Br.  Aid  del  Roy,  pL  30.  cites  S.C.  but  there  it  is  faid,  that  where  a  coUeAor  diftrainsfttr 
fifteenths  in  land  charged  to  the  tenths,  and  trefpafs  is  brought,  he  (hall  not  have  aid  of  the  lung. 
[And  fo  is  the  Year  book.    1 1  H.  4.  37.  a.]«— Br.  Quiazimc,  &c.  pL  3.  cites  S.  C. 

Fitzh.  Aid  [8.  A  colleftor  of  tenths  for  Ae  king  (hall  have  aid  of  the  king, 
t^^L'^''  ^  Hen.  5.  4.  b.  admitted.] 

S.  C.  accordingly,  if  the  plaint  be  of  Caking  beads  for  the  fum  afifefledonly ;  but  if  the  plaint  be  oC 
taking  for  a  certain  fum  more  than  the  fuu.  alTefifed,  the  defendant  flull  not  )uve  aid  for  thik  tor- 
tious takiiigy  apd  thereupon  he  pleaded  to  the  a^ioo. 

[9,A 


L 
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[  9,  h/pTiJler  IhaU  have  aid  of  the  king.    7  Hen.  6.  36.]  ^RoyS 


14.  cites  S.  C.— Br,  Aid  deRoy»  pi.  41.  cites  S.  C— See  (P)  pL  i.  S.C. 
In  trefpaft  the  defendant  faid  that  the  place  where  is  within  the  forcft  whereof  the  king  is  ffeifod 
?M  fee,  and  that  l»e  is  a  Ibrreftcr  of  a  walk  there,  hy  patent  for  life,  an<l  prayed  aid,  which  was 
granted  him  by  confent  of  die  piaintifTs  counfel.    D.  257*  b»  pi.  x  5.  Hill.  9  EUz.  Smith  v.  Rigby. 

f  10.  If  an  efcbeatory  by  cokur  ofhh  offtce^feifei  a  Huard^  fup- 
pohng  his  aiiceftor  to  die  in  the  king's  homage,  and  zftrsmget 
brings  a  right  of  ward  againfl  him^  he  (hall  have  aid  of  the  king* 
t8  Hc.o-6. 1 2*  J 

[  II.  If  a  man  makes  conufance  as  bailiff' of  the  king  for  rent-  See  (£)  pk 
amar^  and  prays  in  aid  of  the  king,  he  fhall  have  it.    4  Hen.  6.  4-  ^.C. 
Aid  del  Roy  121.] 

12.  Trejpafs  ofbeafts  taken^  the  defendant  fald^  that  king  Edward 
had  a  court  baron  en  D.  which  he  granted  to  the  mayor  and  cont" 

mona/ty  ofD,  infee-farmy  and  IV.  affirmed  plaint  there  and  reco»  -  QtL't 
vered^  and  ihewed  certain,  &c.  by  which  praclpe  came  to  the  bailiff  L  ^  *f  ^  J 
to  make  executicny  and  the  defendant  baiiiiF  there  took  the  beajis  m 
execution \  quaere  if  well  in. a  court  baron;  and  prayed  aid  of  the 
king,  and  it  was  faid  that  he  (fiiall  not  have  aid  of  the  king  but 
where  he  Is  immediate  officer^  and  the  attorney  of  the  king  faid,  that 
if  the  plaintiiF  would  traverfe  the  caufe,  yet  the  aid  fhall  be  granted 
of  the  king ;  for  where  the  king  has  any  interejl^  they  fliall  not 
proceed  till  the  king  be  counfelled,  which  was  affirmed  by  feveral. 
Sr.  Aid  del  Roy,  pT.  loi.  cites  i  H.  4.  10. 

13.  In  trefpafs  the  dtkndsiiit  jsi/llfied  as  bailiff  of  the  hundred  of 
D.  to  difiratnfor  amercement^  which  is  the  fame  tre(pafs,  and  prayed 
aid  of  dhe  king.  And  per  Prifot,  he  fhall  not  have  aid  s  for  the 
^riff  is  officer  immediate  to  the  king,  and  fhall  account  for  the 
hundred  among  the  profits  of  the  county,  and  therefore  fhall  not 
have  aid  of  th^  king.  Contra  of  bailiff  of  the  king  of  his  manor ; 
for  he  is  officer  immediate,  fir.  Aid  del  Roy,  pi.  I2.  cites  33 
H.  6.  29. 

14.  If  it  does  appear  to  the  court  that  the  klng*s  officer  felfes  for 
the  king  any  lands  without  warrant  againfl  the  lawy  in  an  action 
brought  againfl  the  officer,  he  ought  not  to  have  any  aid  of  the 
king,  neither  does  the  writ  De  domino  re^e  inconfulto  lie  in  that 
cafe,  becaufe  that  which  is  done  by  him  is  void ;  and  where  the 
caufe  of  aid  fails,  there  no  aid  is  to  be  granted ;  therefore  in  a  re4 
adion,  if  t})e  jfcheator  be  examined,  and  upon  his  examination yZr^i 
generalfy  tbatw  has  f el  fed  the  lands  In  demand  Into  the  klnfs  handsy 
this  is  not  gooo^  and  the  a&ion  fhall  proceed,  for  he  ought  to  fhew 
the  caufe  of  the  feifure,  (as  is  implied  in  this  a£l  of  3  £.  i.  cap.  s^..) 
which  cauie,  if  it  appear  to  be  againfl  the  law^  the  judges  of  the 
Jaw  ought  to  difallow  the  fame.    2  Inft.  207. 


(N)By 
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(N)     By  an  Officer.    Upon  what  Plea. 


Br.  Aid  del  ^  2.  jS«f  iw  A*^  if  the  defendant  jujlifies  the  buying  of  the  ftiugs 
^°^'s  c*—  ^*  '^^  'i^  ^f  ^^^  ^^^^'*  ^^  prap  in  aid,  if  the  atberfays  be  b$ughi 
SeTcMjpL  '^^^  '* ^"  ^^'^  'j/^j y^  ^^  ^^^  ^*^  aid  of  tbe  king.  7  Hen. 4.  7.] 


4.  S.C 


♦    [  3.  If  Ac  king's,  olicer  make  a  twtraSt  to  At  uk^  the  klngy 
oh  r56.  and  after  he  is  allmvedfir  this  in  the  Sxebefuery  yet  m  debt  by  Ae 
1^    ^1     I*  party  after,  be  ihsril  have  aid ;  for  peihaps  it  is  ntft  paid,  though  it 
s.  P.  Br. Aid  he  allowed,  and  periiapsdie  party  liatth  releifed  to  die^king.    ix 

del  Roy,  pi.  H.  i    a8.  b.] 

ag.  cites  ^  "•  •      *  ^ 

^rc       Fr^*'^  Aid  del  Roy,  pi.  44*  cites  S.  €• 

Br.  Aid  del  [  4.  Bttt  otherwajs  it  ts,  j^  the  officer  he  paid  iy  the  king  fi>r  it  j 
i^o7>P^- ^9*  ior  thereby  he  is  debtcnr  to  the  party,    ix  U«  4.  2S.  (as  it  feens.}] 

cites  s.  v* 

...^Ftczli.  Aid  del  Roy,  pl,44*  cites  S.C. 

Br.  Aid  del  [  5.  In  debt  uton  an  obUgatim^  if  the  defendant  fays  be  was  the 
Itoy,  pi-  zo,  ii„g*s  buyer^  am  bought  certain  goods  fir  the  Jamefum^  te  tbeufe 

[1 87  1  tf^^^  ^^^ly  and  for  tbe  greater  furdty  he  made  the  deedyhe  fhall  have 
'  ''  aid  of  the  king,  without  Shewing  how  he  was  aUowed  of  this  in  thf 
•tesS.C—  Exchequer.     13  Hen.  4.  Aid  del  Roy  lOO*  Curia*] 

Br.  Quinzime,  pi.  3.  cites  S.  C.        •  . 

•  Br.  Aid  [  6.  In  trefpais  againft  a  eolle^or  of  15,  if  i^pon  the  plea  cf.tfae 
^a  d°es^^'  parties  it  atfears  that  he  took  the  dijirefs  of  fuch  thing's  tbat  were 
i!c."  jls  if  not  chargeaVle^  though  it  was  aflefledby  virtue  of  a  conuniSon,  yet 
St  is  sfle0ed  he  (hall  not  have  aid  of  the  king,  becaufe  the  truth  appears*  *  il 
^in  D.  «^"-  4-  as-  adjudged,  36.  b.  37.  b.] 

or  if  he  is  alfefled  for  ail  bis  goods  in  C.  or  if  he  be  afleiied  for  coods  in  S.  and  he  has  oogoeds 
there,  and  the  collector  diftrains,  and  the  otlier  brings  trefpafs,  the  colledlor  (hall  not  havs  id  of 
the  kin$r-*^<'  ^^^^  the^coHe^or  dnftnains  for  r5th  m  hind  charged  to  the  roth,  and  creTpafs  is 
bronght,  heihaliiMC  h^veaid  of  the  king.  Jir.  ibid.**— ^r«  C^ioanae,  pi.  3.  cites  ix  H.4-  )|f 
S.P.  accordid^ly. 

Fitzh.  Aid       [7,  Intrcfptfs againft a collBftor,if itw/>#^i7rxupon thepleafit^ 

fc^S^^^  f*r  tenths  were  usi  which  the  d^endant  (fUintif]  laid  to  tbe  col- 

l,Cr  le&or^  and  yet  after  the.coUeihr  took  tbefe  cattle  for  whidi  the  tSdon 

is  brought,  and  them  detained  tiU  he  was  paid  is.  bd  more^  the  col- 

ledor  Ihall  not  have  aid  of  the  king.    2  Hen.  5.  4.  b.] 

8.  In  aJJ^e  the  plaint  was  ofhoufe  andlandj  the  tenant  pleaded  gift 
in  tail  by  deed  inroUed  to  the  lord  B.  the  remainder  to  tbe  king^  and 
praved  aid  of  die  king,  the  plaintiff  demanded  oyer  of  the  deed^  and 
haa  it,  and  prayed  tbat  it  be  inrolled  de  verbo  in  verbuni,  and  fo  it 

was; 


m  or  tie  isung*  1^7 

was;  and  Ac  Jeed  was  q^od  J.  F,  deJit  Return  &  fervitiutn  fire/la 
Jive  ballhitde  />.  in  M.citm  omnibus  terris^  &c.  eidtm  officio  pertinent* 
and  livery  and  feifia,  and  the  plaintiff  demurred  in  law,  and  by  all 
the  juftices  he  (hall  not  have  aid,  becaufe  he  has  not  alleged  in  the 
pica  that  the  land  was  appendant  to  the  office.^  and  therefore  the  plea 
and  the  deed  do  not  a^ree  \  quod  nota.  Bn  Aid  del  Roy,  pL  92. 
cites  I  H.  7.  28, 


[. 


(O)     Upon  what  Plea  or  Iflue. 

I.  TN  trefpafsy  if  the  defendant  fays^  that  be  was  made  colleHor  Br.  Aid  del 
•*•  of  lifteen^s  with  power  to  make  Juh-coUeSiors^  and  to  diftrain  ^ij^'si^' 
them  to  make  them  levy  the  fum,  and  that  he  made,  the  plaintiff  his  Br.  Coim. 
fub-colle&or,  and  diftrained  him  for  not  levying,  &c.  if  the  plaint'  terpie  de 
tiff  fays  he  made  J.  S.  his  fub-colle£for^  abfque  hoc  that  be  made  the  ^^  ^^ 
defendant  [plainiiff}  his  fuD-coIle£lor,  the  defendant  ihall  hot  have  accoi^ii^ 

aid  of  the  king,  becaufe  the  can//  of  his  aid  is  iraverfed^    5  Heiu  5.  ^ 

ii.b.adiuaged.]  S^R^yf^. 

37.  cites  S.  C.         ■  £y>  B.  Holl  is  according  to  the  Tear- Boole  and  Ficzh.   But  Br.  Aid  del  Ro)r» 
and  Couuterple  del  Aid,  mentions  the  defendant  as  made  rub-coUeltory  iind  that  the  travers  oi 
htvng  made  fub-coUeflor  was  by  tlie  defendant  that  be  was  not  made  lub.colU€tor^  but  IbfB 
raid  J.  S.] 

[  2.  tfhere  the  party  may  well  maintain  the  ijjfiie  without  the 
king,  he  {hall  not  have  aid.] 

[  3.  In  replevin  the  defendant  avows  upon  the  plaintiff  as  his  te^  ^  Br.  Aid 

«fl»/,  and  the  plaintiff  fays  he  held  of  the  iingj  andje  hors  defonfee^  ^^  ^^y»  P^- 

and  the  defendant  fays  within  hisfee^  the  plaintiff  mall  not  have  aid,  sfa  \'he 

(it  feems  becau(e  the  king  cannot  aid  him  in  this  iifue.)  14  (len.  4.  piaintiif  re. 

J  he  held  the 

imirj  manor  of  the  king  hf  homage  and  12  s.  and  demanded  judgment  if  rege  ioconfulto,  &c.  Sc 
non  allocatur,  becanfe  it  amoants  only  to  hors  de  fon  fee,  whereapon  he  faid  as  above» 
and  fo  hors  de  fon  fee,  and  the  others  e  c6ntra9  and  then  the  plaintijff  prayed  aid  of    T    v  Q  Q   *] 
the  kiiifc,  ic  non  allocatur.*— Fitxh.  AW  de  Roy,  pi.  48.  cites  S.  C.-^^-^RoU.  Rep.    L    *  ^  ^  J 
•407*  Aiis-  cites  S.  C.  aceordtosiyy  and  becaufe  ic  is  in  delay  of  the  patty. 

[4.  In  trefpafs,  if  the  defendant  jufiifes  as  in  his  freehold  hy  leafe  *  Br.Ai^ 

from  the  kingy  the  reverfton  to  the  king,  he  fliall  not  have  aid,  for  he  ^^.^^•5?'' 

need  not  have  aid  of  the  kine  to  maintain  this  pl^  in  trefpafs.  |;c.  ac! 

My  Rep.  14  Jac.  for  bis  freehold  is  a  goodtar  of  itfelf   ♦  4  Hehl  6.  cordingly, 

la  adjudged,  4  Hen.  6.  18.  adjudged.]        '^         '  ^^^^^^ 

recover  land  nor  fnnktenement  in  trefpafs»  but  damages  oaly»  which  is  no  prejudice  Co  tliektnfj  1 
and  after  the  defendant  enforced  his  plea,  and  faid,  that  the  (rfaisitiff  claimed  part  of  the  park,  ftc. 
which  in  fj6l  is  the  park  of  the  defendant  for  Hfe/the  reverfion  to  the'king,  ut  fopra,  and  nrayed 
aid,  k  non  allocatur. ^—Fiuh.  Aid  de  Roy,  pi  9.  cites  S.  C.  Ibid.  pi.  za.  S.  C— RdIL  Rep. 
407- pi.  4a.  cites  S.C.    . 

[5.  The  tame  hw  in  an 'iftSHmefrmit.  My  Rep.  14  Jac.  Ben-  RolLRcp. 
net  adjodgeti,  for  this  is  in  nature  of  a  trefpafs.]  ^^^  ^^ 

Cdk«  a&dBridgmani  contra  Haughtob.«*See  C  A)  pi.  1 3.  S,  P.«— Sec  Aid  of  a  tiommod  pcribn  (A) 

\£6.If      ' 


In  liliftche  f  6.  If  an  avowry  be  made  by  the  tinges  bailiff  far  fmt  to  an  bun* 
teMnt°^*^  rfrr^,  zndjfei/m  laid  by  prefcriptUn  in  the  king  and  bis  anceftors)  and 
l^wedy  die  prefcriptitm  traverfedy  and  iiTue  thereupon,  the  avowant  Audi 
thaiA.icaf-  not  nave  aid  of  the  king.     17  Ed.  3.  31.  b.] 

«d  to  his 

mailer  for  life,  the  remainder  to  the  king  in  feci  and  prayed  aid  of  the  kin^«  and  had  it.  Br.  K\i 
del  Roy,  pi.  98V  icites  8  iC.  7.  i  ii  and  Brooke  fays  it  feems  there)  that  aid  fliaU  not  be  granted  bpoa 
plea  of  the  bailifT. 

In  replevin  the  bailiff  of  the  king  juftifiedi  and  prayed  aid  of  the  king ;  he  (hall  have  aid ;  but 
otherwife  it  is  of  a  fervant  of  the  king's  bailitf  |  for  the  bailiff  is  puny  to  the  conufance,  but  tlie 
fervant  is  not ;  per  all  the  juftices  in  C.B.  Nota.    Br.  Aid  del  Roy,  pi  loo.  cites  9  H.  7.  15* 

A  man  (hall  not  have  aid  of  the  king  but  where  he  is  bailiffs  or  fervant  immAi.'te,  Br.  Aid  del 
ilojx  pl*  9*  cite$a8R6.  13.-— Ibid.  pi.  13.  cites  S.C.  andS.  P   accordingly. 

7.  In  petition  to  repeal  a  patent  of  a  feigniory,  the  defendant 
pleaded,  that  it  was  granted  to  him  in  recompence  of  other  thing  ivitb 
claufe  to  anfwer  in  value  if,  &c.  and  prayed  aid  of  the  king,  and  had 
it.     Br.  Petition,  pl.  n.  cites  21  E.  3.  47. 

8.  Trefpafs  by  the  bifhop  of  Winton  againft  the  prior  of  St 
John*s,  the  defendant  Jhewed  that  his  predece^or  wasfeifed  in  right  of 
the  churchy  and  diedy  and  he  was  eleSied  trtor^  and  gave  colour^  the 
plaintiff  Jhetued  that  his  predeceJTor  was  teifed  till  by  W.  N.  diffeijed^ 
who  enfeoffed  the  predeceffor  of  the  defendant  upon  whom  the  jftaintiff 
entered^  &c.  And  the  defendant  traverfed  the  diffeijiny  and  fo  to 
ijjiie*  And  after  he  Jhewed  that  this  was  the  land  of  the  Templm 
"who  were  dijjolved  in  the  titne  of  Edward  II.  and  held  of  the  king  it 
Jrankabnoigney  and  after  it  was  enaSied  by  parliamenty  that  the  ho/pi- 

taller Sy  viz.  the  defendant  Jhould  have  their  landsy  and  that  heJhouU 
hold  them  of  the  lord  of  whom  it  was  held  by  fuch  fervices  as  the 
Tempters  heldy  and  by  judgment  of  the  court  the  defendant  was 
oufted  of  the  aid ;  for  he  ihall  not  have  aid  of  the  king  but  where 
the  kingjhall  be  prejudicedy  as  where  by  the  recovery  of  the  land  the 
king  lofes  his  rent-fervice  and  feignioryy  and  by  thefe  words,  (fucb 
fervices)  he  does  not  hold  in  frankalmoigne,  for  frankqlmoigne  is 
not  any  fervices  and  alfo  in  trefpafs  nofranktenement  nor  Ia(ld  Aal) 
be  recovered,    Br.  Aid  del  Roy,  pl.  13,  cites  35  H.  6.  56. 

o.  In  treipafs  the  defendant  y^/^r//  by  command  of  the  kingy  and 
well  by  award,  and  need  not  fliew  writing,  but  fhall  not  have  aid. 
Br.  Prerogative,  pL  42.  cites  39  H.  6.  17. 
r  1 80  1  ^^'  ^ '"  ^^'  pleading  it  appears  that  the  aid  is  grantable  of  the 
^^'^S'  *"^  ^^^  /«»<?w^  does  not  pray  it,  yet  the  court  (hall  not  pro- 
ceed rege  incoi^ulto.    Br.  Aid  del  Roy,  pl.  92.  cites  i  H.  7. 28. 


Pol.  157. 


(P)     Where  no  Title  appears  to  the  King. 

TN  trefpafs  for  entering  his  chacey  if  the  defendant  ftfem 


[  I.  TN  trefpafs  for  entering  his  chacey  if  the  defendant  jhim  that 
^  he  is  the  king* s  for efier  in  fuch  a  foreft,  and  pleads  a  cuftom 


S.P.  and 
yet  it  was 

Whether  wheft,  any  favage  beajl  goes  out  of  the  foreft  to  purfue  it  into  any  chace, 

lhe  cuftom  fnQ,  and  to  re^chafe  it  into  the  forcft,  &c.  and  that  he  did  accord- 

bi  good  or  jngiy^  j^g^  jjg  fl^jQj  Y^y^  jjj^  ^f  jjj^  j^j^g  ypQjj  jjjjj  pjgg^  becaufe  the 

'  '  defendant 


dio  of  tU  l&ing*  i8^ 

defendant  cannot  try  this  cuftom  whether  it  is  good  or  not  without  f«aft>n  thac  , 

the  king.     7H.6.36.]  l^^^^  \ 

cue  none  has  the  property,  the  king  nor  other ;  but  becaafe  the  aid  of  the  king  lies  Before  illiie  I 

joined  the  aid  was  granted,  and  the  cuftom  fhall  be  difpuced  after.    Br*  Aid  del  Roy,  pL  4^.  | 

atcs  S.  C.  Fitzh.  Aid  de  Roy,  pi.  14.  cites  S,  C.  that  the  defendant  has  Ihi^a  aii  ad- 

vajiiagc  to  the  king,  wliicb  (ball  not  be  tried  without  making  bim  a  party.    ■    ■    Sec  {M)  ^ 

pi.  o*  S.  C*  I 

i 

(Q^)     Upon  what  Plea*      Not  contrary  to  the 

Suppofal  of  the  Writ. 

[  I.  tN  an  ajfife  of  land  in  one  county^  if  the  defendant  fiiys^  that  Fitzh.  Aii<! 
*   the  land  is  in  another  county j  and  that  the  king  gov/  it  to  ^^c^te^s  c' 
him  hy  his  letters  patent^  and  prays  in  aid  of  the  king,  he  (hall  not  but  per 
have  aid  upon  this  pica,  becaufe  this  is  contrary  to  the  fuppofal  Scton.ifiRs 
of  the  writ  that  the  land  is  in  another  coiinty ;  \a  that  if  the  de-  ^'"^  S»vcs 
mandant  grants  the  aid  the  writ  fhall  abate.     21  £.  3.  19.  ad-  of,  fcc.and 

judged.!  r?»na  im- 

®      -*  pleaded  of 

another  acre  In  the  fanne  vill,  I  may  fay  that  the  king  gave  roe  the  land  by  the  charter,*  &c.  and 
:t  IS  no  anfwer  to  the  charter  to  fay  Ni?nt  c^mprifc,  without  confulting  of  the  king,  quod 
fuit  conceffum,  per  Shnrde,  bscaufe  in  this  lalt  cafe  it  flands  with  the  writ,  whereas  in  the  otheir 
cafe  it  i>  contraiy.— See  (B)  pi.  1.  S*  C. 

[  2.  In  an  ajjife^  if  the  tenant  fays^  that  the  king  leafed  td  him  F'>tz^-  Aid 

fir  lifiy  the  remainder  over  to  B.  and  after  the  remainder  came  to  gg  ^J|J^^ 

the  king  by  the  forfeiture  of  B.  and  prays  in  aid  of  the  king,  he  s.  c. 

ftall  have  it,  though  this  be  againft  the  fuppofal  of  the  writ    i  Aff.  Br.  Aid  del 

bdt  S.  P.  doies  hot  clearly  appeaf. 

3.  In  trelpafs  the  defendant  jujiified  as  hailijfofthe  king,  beeaufe 
the  hdge  was  ruinous^  whereupon  he  cut  trees  to  repair  it,  and  by 
the  bell  opinion  he  (hall  have  aid  of  the  king;  Br«  Ai'd  del  Roy^ 
pi.  io»  cites  33  H.  6.  2. 

(R)  At  what  Time  prayed.     [Of  granted.}  [  1 90  3 

[  I.    TT/ HERE  aid  Jhall  be  granted  of  a  common  perfon  afier  •S.  P.  Br* 
'^    ijfuey  it  Jhall  be  granted  of  the  king  before  ijfue.     4  H.  6.  Aid  del 

18  b.  •  iSll.  6.  4.]  "^ti^ 

Pitz.  Aid  del  Roy,  pi.  25.  cites  3.  C  adjudged  geiienill)';  that  af  man  £Eall  haf^e  aid  of  th6  king 
before  ilToe  joined. 

r  2.  In  trefpafs  aid  (hall  be  granted  of  the  klney  befort  any  pled  F'tzh.  Aid 
^ j^      ^  tjr   A    ,  ^  1  '^  '^        d»l  Roy,  pT. 

pleaded    %  H*  64  14O  :.cirJs.c. 

[  3.  In  trefpa(s  aid  (ball  be  granted  of  the  king  before  Ufuei  s.  P.  Br. 

7H.6.360  ^:^X-^ 

cites  33  il«  6.  2Q.— »9.  P.  6f.  Aid,  pi.  125.  cites  5  E.  4.  1.— .Br.  AUI  del  Roy/  pi.  loi.  diet 
S.  C.I  S.  P.  Cr.  Aid,  pi.  2 1 .  cues  40  £.  3.  20.  'Bx.  Aid  del  &uy^  pL  8.  cites  a8  H.  ^  4^ 
S.  P. 

Vot.IL  P  [4- I» 


I90  .9iO  of  tbe  t^tng. 

^r.  Aid  del       [  ^.  In  trefp^fs  fur  taking  his  gooJs^  the  defendant  who  yw^i/^/ 

Stcs's.C  *^  ^*^*"g  Z^''  damage  feafanU  as  bailiff  of  the  king^  ihaU  have  aid 
Fi>r  where   of  the  king  before  ifTue.     28  H.  6.  4.  adjudged.] 

a  mnn 

juftiiies  in  right  of  the  king,  the  c;iufe  is  not  traverfahle.— — Fitzh.  Aid  de  Roy>  pL  25.  cites  S.C 

that  the  caufe  of  the  taking  is  nut  traverfable. 

*  ?•  ^'  '"^  [5.  Aid  lies  not  of  the  Icing  afier  iffiie^  bccaufe  the  king  cannot 
ly  of  the**'  ^^  P^^^y  ^^  niaintain  this  ifliie  taken  by  the  party,  and  if  the  aid 
d(  fendatit ;  be  granted,  a  procedendo  in  hquela  cannot  come  from  the  Chan- 
fc»r  he  might  eery,  inafmuch  as  the  plea  is  determined  by  the  ijfue.  5  E.  4.  i. 
^ImL     a«JJ"dged.     ♦  7  E.  4.  8.  Curia.     Contra  22  E.  3.  6.  adjudged.] 

jifue.    Br.  Aid  del  Roy,  pi.  103.  cites  S.  C.-— Fitzh.  Aid  de  Roy,  pi.  31.  cites  S.  C. 

S.  P.  ac-  ^6.  [^i]  In  trefpais,  if  the  defendant  alleges  a  common  in  the 

Biit  Biooice  ^^^S  ^y  P^^fif^ip^i^''  f^  ^i'^  and  his  tenants  at  willj  in  the  place 
fays  qiixre  wherey  &c.  and  that  he  being  a  tenant  at  will  ufed  the  common, 
of  tenant  at  and  the  plaintiff  takes  iffue  upon  the  prefiriptionj  the  defendant 
becaufe"iVe  ^^'  "^^  ^^^  ^^  afterwards  for  the  caufe  aforefaid,  7  E.  4.  8. 

replication     V^uria.] 

t%'a>  not  entered,  the  tenant  at  will  pleaded  a  bar  de  novo,  and  prayed  aid  of  the  king,  and  had  if. 
Br.  Aid  del  Roy,  pi.  103.  cites  S.  C.  Fitzh.  Aid  de  Roy,  pL  31.  cites  S.  C.  and  that  the  de- 
fendant waved  the  illue,  and  tlien  had  aid. 

*Fitzh.Aid  [  7,  Aid  does  not  lie  of  the  king  after  ijfuey  and  z  writ  de  rege 
7f.^kcs^^'  '»^o^f^l^^  ^  procedendo  thtveixpon.  *  22  E.  3.  15.  b.  Contra  f  22 
S.C E.  3.  6.] 

'f  Fitzh.  Aid  del  Roy,  pi.  70.  cites  S.C. 

Br.  Coun-  '    8.  In  precipe  quod  reddat  the  tenant  vouched  one  as  coufin  and 

Voucher,''  *'^'''  ^f  /'  ^'^-  f^"  ^^  W.  brother  of  J.  and  the  demandant  jaid  that 

pi.  6.  cites  the  father  of  the  vouchee  was  a  bajlard^  fo  that  he  cannot  be  heir 

40  K,  3,  to  J .  and  the  tenant  confeffed  it^  atid  relinquifi)ed  the  voucher^  und 

Br^AiTdcl  I  ^^^^  ^^^  ^^"^^  y^  leafed  to  him  for  life^  and  held  of  the  king^ 
Roy,  pi.  12.  and  died  without  heir^  and  fo  the  reverfton  efcheated  to  the  king^  and 
cites  33  H.    therefore  prayed  aid  of  the  king,  and  had  itj  notwithjlanding  that  he 

[I  Q I  1  ^^^  vouched  before.     Nota,  and  the  reafon  feems  to  be,  that  this 
^     J  aid-praver  of  the  king,  in  the  reverfion,  is  in  lieu  of  voucher.    Br. 
6. 6.  that      Aid  del  Roy,  pi.  14.  cites  40  E.  3.  14. 

in  praecipe 

^od  reddat  aid  of  the  king  (hall  be  granted  before  ilTue  joined. 

9.  If  a  man  prays  aid,  and  JhriVS  caufe  which  is  rejeSfedy  yet"  he 
may  pray  aid,  and  Jhew  other  caufcy  and  fo  of  feveral  in  one  and  the 
fame  term,  and  e  oontra  after  adjournment.  The  reafon  feems  to  be, 

becauie  in  the  one  cafe  the  caufe  is  entered  of  record,  and  not  in 
the  other.     But  this  is  in  aid  of  the  king.     Br.  Aid,  pi.  145.  cites 

3  H.  6.  5. 

10.  In  recordare  k  was  agreed,  that  he  who  makes  atnuftma  as 
bailiff  oi  the  king  for  rent  due  /#  the  king  by  prefcription  upon  a  viS 
for  rent  by  them  paid  time  out  of  mind,  &c»  mall  have  aid  of  the 
king,  and  this  before  iffue  joined.     Br.  Aid  del  Roy,  pL  58.  cites 

4  H.  6.  30.  ^ 

11.  If  a  man  juftiiies.  as  bailiff  of  the  Jcing,  by  reafon  of  bis 
manor  which  be  has^  by  reatba  of  t^  dutchy  of  Lancafter,  the  de- 

A  fcyyt>nt 
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f(!ndant  (hall  not  have  aid  of  the  king  before  iflue  joined.    Quod 
nota  bene.     Br.  Aid  del  Roy,  pi.  51.  cites  15  H.  7.  17. 

12.  I'he  iing*s  immediate  tenant^  or  his  mediate  tenant  that  joins 
with  his  immediate  tenant^  (hall  have  aid  in  a  perfonal  action  as  well 
before  as  after  iflue  joined;  but  his  mediate  tenant  that  does 
not  join  with  his  immediate  tenant,  (hall  not ;  per  the  Ch.  Baron. 
Hard.  179.  pi.  J.  Pafch.  13  Car«  2.  in  the  Exchequer,  in  cafe  of 
Aiidsrfon  v.  ArundeL 


(S)    At  what  Time  to  be  granted.  Fol.  158; 

[  I.    TN  an  ajjife  againfi  two^  if  each  takes  the  intire  tenancy  for  SecCf)  pL 

-''    life^  the  remainder  to   the  kingy  and  the  demandant  ac^  4'S.C. 
knowledges  one  to  be  tenant^  he^  who  is  tenant.^  (hall  have  aid  prefently  * 

before  trial,  for  the  demandant  hath  acknowledged  him.  12  H^  6/  1/ 
Curia.} 

[  2.  And  if  the  ^ther  be  after  found  tenanK  he  (ball  have  aid  alfo.  ^e;  (T)  ^ 
12  H.  6.1.1  4.S-^- 

3.  In  affile  2  judgments  were  vouched,  where  the  tenant  pending 
the  aJJife  or  praecipe  quod  reddat  &c.  alienedy  and  after  he  prayed  aid 
of  die  king,  and  had  it,  notwithftanding  this  alienation ;  but  quaere 
if  the  king  may  not  refufe  to  give  aid  to  him^  by  reaibn  of  the  alie* 
nation.    Br.  Aid  del  Roy,  pi.  71.  cites  12  Afl.  41* 

4*  In  trefpafs  the  defendant  Jaid  that  J.  was  feifed^  and  did  not 
Jhew  of  what  eftate^  and  died  Jeifed^  and  the  manor  defcended  to  JV^ 
in  ward  of  the  king^  and  the  king  granted  it  to  P.  whofe  eflate  he 
hasy  and  the  heir  is  yet  within  age^  and  prayed  aid  of  the  king,  ic 
Don  allocatur,  without  iuftifying  of  the  trefpafs^  by  which  he  jufti- 
iied  that  he  put  in  his  beails,  &c.  and  prayed  aid  of  die  king,  and 
bad  it  before  iffue  joined.  Quod  nota ;  but  not  before  jujtification^ 
Br.  Aid  del  Roy,  pi.  2.  cites  2  H.  6.  14.  and  3  lu  b.  5^ 

5.  If  a  man  prays  aid  of  the  king,  and  (hews  caufe^  and  is  put  Br.  Bnef^ 
over,  and  fo  feveral  times  in  one  and  the  fame  term^  yet  upon  new  P^*  ^-  <^*^«^ 
caufe  (hewn  ne  may  have  aid  of  the  king.     Contra  after  adjourn^  |  y\  '  ^* 
ment  in  another  term ;  per  Marten.     Brooke  fays  Qyaere,  if  the 
iame  law  be  not  in  plea  to  the  writ.    Br.  Aid  del  Royy  pi.  2.  cites 
2  H.  6.  14.  and  3  F{«  6.  5. 

(T)    At  what  Time.     Aid  offer  jiul.  [^9^1 

[  I.   IF  aid  he  granted  of  the  king  where  it  ought,  and  this  is  Fttth.  Aid 

*  adjourned  till  another  term^  and  then  a  procedendo  comes,,  yet  g*^°s'  §^ 

he  ihall  not  have  new  aid  upon  a  new  caufe  (hewn,  becaufe  he  6. 5.  s.  P. ' 

hatfa  once  delayed  the  party.     3  H«  6«  15.  15.     And  it  is  after  ad-  and  RoU 

joummcnt]  '^^^ 

If  a  nan  ha*  ski  of  the  king,  and  after  has  pmcedendo^  he  fiiall  nor  aUege  new  c«iife  of  tlie  aitff 
VIZ.  the  tenant  wh«)  was  in  dfe  at  the  time  of  the  firft  aid  ;  for  Upon  nid  granted  aU  caufesihaU 
be  eiarained  in  the  Chancery;  otlierwife  it  feems  of  a  new  caufe  of  later  tims.  Br.  Aid  del 
Kojg  j>L  99.  cfC«  9  ii«  7.  S.— —^K^  by  the  Reporter,  if  tUe  l.n^.f  afttt  tbt  fHiJtndt  h^i^^  -^. 

Fa  »* 
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tnfu^  who  U^Jtt  H  tht  lew.'Wt  krnin^  the  remain Jer  to  the  king  ty  deed  iwolkd,  the  tenant  flull  not  bAvd 
Aid  again  i  Cor  it  is  the  a€i  of  the  tenant  himfelf.    Ibid. 

S.  P.  and  [  2.  But  if  a  man  be  ou/led  of  sii  for  one  caufty  he  (hall  have  aid 

*/S°l!^       At  fame  term  upon  a  new  caufe  (hewn.     3  H.  6.  5.  b.] 

fournmmi.    Br.  Aid,  pU  14^.  cites  S.C.— — -Fitz.  Aid  de  Roy,  pi.  8.  cites  S.  C.  and  (ays  that  ho 
may  have  aid  after  aid  in  infiiiituin>  in  one  and  the  fame  teitn.  See  (X)  pi.  2. 

Fitzh.  Aid.        [  3.  If  lej/ie  for  life  hath  aid  of  him  in  reverjion^  and  the  prayee 

de  Roy,  pi.  (Qf„£s  ^Qf  ^t  the  day^  the  lejfee  may  hy  that  the  king  gave  the  land 

Miciv^2i  ^^  ^^^  ^^^  ^^^  hujbandj  and  to  the  heirs  of  the  hujbandy  and  the  huf- 

E.  3.  S.  P.  band  is  deady  and  aid  granted  of  his  heir  \  upon  this  plea,  Ihewing 

and  fcems  the  charter,  fee  fhall  have  aid  of  the  king.     21  E.  3.  59.  b,  ad- 

io  intend        •    j«  J  i  ^     ^^ 

S.C. judged.] 

See  (U)  pi.  X.S.C. 

See  (S)  pi.         [4.  In  an  ajpfe  aga!n/l  twoj  if  each  takes  the  intire  tenancy  for 
t.«.  S.C.     y^^  ^^  remainder  to  the  kingy  and  the  demandant  acknowledges  one 

to  be  tenanty  by  which  he  hath  aid,  if  the  other  be  after  found  tenant^ 

he  ihall  have  aid  alfo.     12  H.  6.  i.] 

5.  When  a  procedendo  is  grantedy  and  upon  flay  thereof  a  better 

right  appears  for  the  king^  the  court  cannot  proceed  to  judgment 

without  another  procedendo.     Roll  Rep.  291.  Arg. 

(U)    In  what  Cafes  it  lies.     After  Aid  of  another 

Perfon. 


See  (T)  pi.    [I  I,    y  M  a  praeipe  quod  reddaty  if  the  tenant  hath  aid  of  the  heir  f 


I.    T  N  a  praeipe  quod  reddaty  if  the  tenant  hath  aii 
%  The*  of  her  hujbandy  becaufe  of  the  reverfion,  who  comes  not  upon 

u-ordsaiT,  the  fummons,  the  tenant  may  after  fay  that  the  king  gave  the  land 
DeRoy  pur  /^  her  and  her  hujbandy  and  to  the  heirs  of  her  hujbandy  and  (hews 
Rcvlrt\on  J  ^^^  *^  charter  of  the  king,  and  {hall  have  aid  of  him.  21  E.  3. 
but  Fitzh.*    Aid  del  Roy  4.  adjudged.] 

Aid  del  Roy, 

pi.  4.  S.  C.  is  of  a  praecipe  hrought  .i^ainfl  the  feme  of  R.  who  prayed  aid  of  the  heir  of  R. 

becaule  of  reverfion,  &c.  and  fo  ii  appears  that  the  word  (Roy)  is  mifprinccd. 

r  lot  1  f  ^'  ^f  7i  tenant  at  willy  according  to  the  cujiomy  hath  aid  of  ih'C 

Br.  Aid,  id.  archbiftiop  of  Canterbury,  his  lordy  and  after  the  lord  diesy  the  tempo^ 

tx.  cites  rahies  bang  jh  the  king's  handsy  he  ftall  have  aid  of.  the  king. 

s.c.contn  21  H.  6.  37.  agreed,  admitting  that  fuch  a  tenant  at  will  fliall 

ouft«f  hT  *^*v^  ^'^'  °*"  ^^^^^  ^^^^  '^  ^  ^^''^^•J 

at%\'u-d ;  fof  tlicre  is  no  privity  between  him  and  the  king,  i^nd  the  thing  dois  not  He  in  cnftonty 
for  it  is  repugnant,  for  i*heu  the  bilhop  died,  the  will  is  determined,  and  fo  the  intereft  dcier- 

mined.— ->Br.  Ad  del  Roy,  PL46.  cites  S.  C.  accordinr:ly. Fitzh.  Aid  de  Roy,  pi.  22.  ciie» 

S.C— *.(H)  pU  If.  12.  S.  C— — Br.  Aid  del  Roy,  pl.  56.  cites  4  M.  6.  1 1.  whereafter  avoidance 
of  the  bifhoprick.  by  trai)n.ition,  and  ihe  temporalities  Coming  into  the  king's  hands^  fuch  tenant 
at  will  prayed  aid  of  tlie  king,  and  had  it,  by  the  opinion  of  the  whole  coitrc. 

3.  Scire  Facias  to  repeal  letters  patent  againjl  tenant  for  lifey  the 
remainder  over  in  fee  of  the  grant  of  the  kingy  the  tenant  for  life 
prayed*  aid  of  him  iii  remainder,  and  had  it,  and  upon  the  joinder 

they 
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thiy  prayed  aid  oftbf  Ungj  and  had  it.    Br.  Aid,  pi,  44.  cites  7  H. 
4.  41. 

4.  King  Richard  the  2d  had  A?;!//  /n  ward  by  defcent  from  king  Br.  Aid,pL  ' 
Edward  the  3d ;  for  a  chattel  Ihall  defcend  in  the  cafe  of  the  king^  44-  ciie« 
contra  of  a  common  perfon,  and  granted  the  land  by  letters  patent  to  ^' 
W.for  life^  the  remainder  to  y.  in  fee  \  and  the  /ff/r,  who  was  In 
wardy  fuedfcire  facias  to  repeal  the  letters  patent^  and  to  have  livery^ 
and  the  tenant  for  life  prayed  aid  ^him  in  the  remainder^  and  had 
it,  and  he  came  ana  joined,  and  they  two  prayed  aid  of  the  kingj  and 
had  it)  and  after  came  procedendo  in  loquela,  and  they  proceeded 
in  pleading,  and  demurred,  and  judgment  given  that  the  letters 
patent  fliould  be  revoked,  and  the  land  rc-feifed  into  the  king's 
bands,  and  livery  made  to  the  heir  i  and  there  it  does  not  appear, 
that  there  was  any  procedendo  ad  judicium,  as  in  9  H.  6.    Br.  Aid 
del  Roy,  pL  28.  cites  7  H.  4*  41, 


(  X)    In  what  Cafes  Aid  lies  after  Aid. 

[  !•   TF  aid  he  prayed  of  liht  king  upon  a  certain  caufe  {hewn,  the  Br.  AWJcl 
•*-  which  is  adjudged  no  caufe  of  aid,  and  fo  he  is  oufted  of  ^.<V»P*«  *• 
aid,  yet  Ac  fame  term  he  ihall  have  aid  of  the  king  upon  another  ^^uxH* 
fufficient  caufe  (hewn.     8  H.  7.  1 1.  b,]  6.  '5  s.  p.' 

— S.P.And 
when  it  is  in  Chancery,  procedendo  (hall  not  be  frvnted  till  the  title  of  the  king  be  exsunined } 
for  if  the  firtt  caufe  he  not  fufficient,  yet  now  a  better  title  in.iy  be  ihewn  for  the  king  ;  quod 
noca,  per  Brian  &  Hufley  Ch.  Juftices.  Br.  Aid  del  Roy»  pi.  9$.  cites  S«  C.<— *Fttzh.  Aid  de 
Roy,  pi.  ^5.  cites  S.  C.-*— Br.  Aid  del  Roy,  pL  i.  cites  »  H.  6.  14.  and  3  H.  6.  5.  S.  P.  accord* 
ingly. 

[  2.  If  aid  be  granted  of  the  king  upon  an  infufficient  caufe^  upon  Br.  Aid  del 

vluch  a  procedendo  is  granted  out  of  Chancery  in  another  term^  ^"y»  V\  98. 

Ac  party  ihall  not  have  aid  again  of  the  king,  though  he  (hew  s?c-^* 

other  fufficient  caufe,  becaufe  he  might  have  (hewn  this  caufe  Fit2h.Aid 

in  Chancery  in  ftay  of  the  procedendo.     3  H.  6.  6.  adjudged.  ^  Rny>  pi* 

8H.7.11.J  iviii 

Br.  Aid  del  Roy,  pi.  x,  cites  a  H.  6.  1. 4.  and  3  H.  6.  5.  S.  P.— i-Sec  (T)  pL  a.  S.  C» 

3.  Scire  facias  was  brought  by  the  abbot  of  L.  againjf  the  Jean  of 
£•  upon  a  recovery  again  ft  his  predeccjffor  in  writ  of  annuity  ^  the  dian 
faidy  that  the  king  was  feifed  if  the  aavowfon  of  the  deanry  dif charged^ 
and  made  collation  to  discharge  him^  fo  held  he  of  the  coUatton  of  the  f  1  gj.  1 
kingj  and  prayed  aid  of  the  king;,  smd  had  it,  and  yet  his  preaeceffmr  ^ 
had  aid  of  the  king  before  \  but  it  may  be,  that  the  plaintiff  had  re* 
leafed  to  the  king  after,  &c.  and  yet  dean  and  chapter  have  coimon 
fealy  and  it  is  faid  that  of  the  biJhTp  otherwife  it  is,  and  that  he  {hall 
not  have  aid  of  the  king  *«  for  he  is  eleliivcy  and  not  prefentable  by 
die  king,  and  yet  the  pkdntifF  recovered  in  the  (irft  adlion  by 
verdid ;  And  it  was  agreed,  that  the  church  was  no  otherwife  dil- 
diarged  but  by  non-payment ;  and  fo  nota,  this  delay  fufFered  ia 
fcire  facias  notwithftanding  the  ftatute.    Br.  Aid  del  Koy,  pi.  39* 
«ites  38  E.  3.  i8* 

P  3  4- A 


194  ^i^  0^  ^^^  ^H' 

Sutforeaufi  4.  A  man  fhall  not  have  aid  of  the  king  twice  y^r  9ne  and  the 
^^^y""  /!ww  caufe^  per  Pafton.    Br.  Aid  del  Roy,  pi.  3.  cites  9  H. 

have  aitl        ^*   3' 

again.    Br.  Aid  del  R079  pU  3.  cites  9  H.  6. 3. 

(Y)   In  what  Cafes  the  Court  ex  officio  ought  to 

grant  it. 

Fitzh.  Aid  [  i»  TF  the  party  will  not  fpeak  of  aid-prayer,  and  it  appears 
Q*.u*2<:**n  ^  that  it  is  in  the  right  of  the  kinf^  the  court  is  not  Dound 

*— Br.of-  ex  omcio  to  grant  aid.     3  H.  o.  o.J 

^ce  dely  &c. 

pi.  I .  cites  S  C.  thus :  Where  it  apputti  thai  tbt  parly  kxs  frood  cmtfe  /«  have  «/</,  and  the  p^rty  does 
not  pray  aid  of  the  king>  the  court  is  not  bound  ex  ofticio  to  prant  to  the  party  aid  of  the  king, 
per  Martin ;  quod  nota  ivt  luw,  &  nemo  dedixit.  ■  .If  in  pleading  it  appears  that  the  aid  is 
grantable  of  the  king,  and  the  tenant  does  not  pray  it,  yet  the  court  (hall  not  proceed  rege  incon- 
fulto.    Br.  Aid  del  Roy,  pi  92.  cites  i  H.  7.  28.  Br.  Office  del,  &c.  pi.  18.  cites  i  H  7.  30. 

^d  4  H*  7*  !•  coiitr**,  that  the  court  ex  officio  ought  toceafe  till  the  aid  he  had. 

In  irrfpajsf  where  it  appears  hy  deed  that  a  leafe  is  mnde  to  tlie  defendant  for  life,  the  remainder 
(o  the  king,  if  the  tenant  w:ll  not  pray  aid  of  the  king,  the  court  (h^U  not  proceed  without  mak- 
ing ihc  king  party.  Br.  Aid  del  Roy,  \\n  ico.  cites  9  H.  7.  15.— If  it  appears  to  the  court  that 
the  tenant  ought  to  have  aid  of  the  king,  but  he  does  not  pray  it,  yet  the  court  ex  officio  ought  to 
ceafe  till  the  aid  Ite  had.  Br.  Office  del,  ice  pi.  18.  cites  t  H.  7*  30.  and  4  H.  7.  i^  ■  iCro.  £. 
417.  pi.  IS.  S*  P.  Arg.  and  that  when  they  do  not  the  king  may  enforce  them  to  it  by  his  writ, 
aiid  that  fuch  a  writ  hat  been  nwaided  cites  F.  N.  B.  154.  21  E.  3.  44.  and  31  £.  3.  Saver  Default 
27.  but  that  thoff  are  in  real  actions,  yet  it  may  alfo  be  in  perfonal  anions,  where  the  king's  title 
appears  to  come  in  queflioii,  and  that  fo  is  1  R.  3*  13.— —Roll.  Rep.  108.  Arg.  cites  16  H.  7. 
II.  to  have  been  .idjudged  in  trefpals,  that  where  the  intereft  of  the  king  appears  the  court  ex 
officio  ought  to  flay  it^  and  that  fo  is  1 1  U.  4.  70.  and  4  Eliz.  Cum.  ^43,  244.  by  writ  of  it%% 
inqonfuitu. 

(Z)     Counterplea. 

Fitzh.  [  I ,    "^OT  parcel  is  no  good  counterplea.    9  H.  6. 62.  becaufe 

plea"de["  ^^^  ^^^  ^^*  ^'  tried  without  making  the  king  party. 

Aid, cite     ♦9H.  6.  62.    43A1E6.    20  £.3.   Aid  I.  per  Wilby.] 

9  H.6.  61.  S*C. 

V 

Fitzh.  r  2.  In  trefpafs,  if  the  defendant  jujlijies  as  in  parcel  of  a  manor 

plea deAid,  '^  ^'''^  granted  by  the  king^  and  makes  a  title  to  the  king  to  the  manor j 
pl.  9.  cites  it  is  no  good  plea  for  the  plaintiff  toy^ij^  that  the  action  is  brottght 
S  c.  &  S.P.  for  a  trejpafs  done  in  another  parti  which  is  not  parcel  of  the  manor^ 
accor  mgiy.  f^^  ^^^^  parcel  or  nient  comprife  is  no  good  counterplea  of  aid. 

9  H.  6.  62.] 
r  1 0  r  1       [  3.  If  the  defendant  in  an  a£lion  Jbews  caufe  to  have  aid,  the 
Br.  Aid  dd  plolntijf  Jball  not  have  any  traverfe  to  the  caufe  of  taking.    28  H< 
R«y,pi.8.   6.4..] 

cites  S.  C. 

[  4.  Nothing  in  the  reverjion  is  a  good  counterplea  of  aid.    i2^H. 
6.  I.  b.]- 
*  Fit«h.  [  5.  Ment  comprife  is  no  good  counterplea^  fbr  this  (hall  not  be 

drcs-Mich.'  ''''•'^  without  making  the  king  parp^  21  E.  3.  19,  b.  39  E.  3^ 
20  E.  3.  '  12.  b.  per  Thorp.  25  E.  3.  451.  b.  adjudged.  ♦  32  E.  3,  Aid 
tniiott      I  per  Fiffe,  25  E.  3,    Aid  del  Roy,  72.  adjudged.] 


11.0  jlU  be  lierci  and  that  it  is  mifprintcd.-— >If  a  man  has  patent  of  tb^  Jungof  .ccrtaio  l^d» 

«nd 
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anil  affifc  is  brodght  againfthira  of  other  land,  and  he  fays  that  this  land  is  comprifeJ,  and  prr.ys 
aid  of  the  kin^,  he  (hall  have  aid,  and  nient  ounpnfc  is  wo  pica.  Br.  Aid  del  Roy,  pi.  10.  cites 
^3  H.  6.  *.— — In  trcfpafs  the  defendant  faid,  that  the  place  where  is  within  the  forcft  whereof 
tlic  king  is  feifcd  in  fcei  and  that  he  is  forefter  of  a  walk  there  by  patent,  and  the  place  where 
h  parcel  of  the  faid  walk,  and  demanded  judgment  if  rege  inconfnlto,  Uc.  The  plaintiff  coun- 
cerpleadedy  th.it  the  faid  place  where,  &c.  was  out  •(  the  limits  and  bounds  of  the  fortft,  and  not 
witbia  nor  parcel  of  the  faid  walk,  &c.  Several  cafes  were  cited  pro  and  con.  .ind  Welfti  and 
Wcfton  held  the  counterplea  not  go(K!,  but  Brown  and  Dyer  e  contra  ;  and  afterwards  in 
another  term  the  plaintift's  counfel  granted  the  aid  gratis.  D.  257.  b.  pi.  15.  Hill.  9  Eliz.  Smith 
V*  Rigby. 

[  6.  [Stf]  in  an  a/ffcj  if  the  tenant  fays  that  he  has  granted  the  s.  P.  Br. 
land  by  bis  charter  to  the  king^  and  fo  the  king  is  feifed,  and  prays  ^'^  ^^^  « 
of  him.    Nient  comprife  in  the  charter  is  no  counterplea  of  aid.  citcs's  Aff?' 

38  Aff.  16.  J  16.  andfo 

are  all  the 
editions  of  Brooke,  but  they  all  feem  to  be  mifprinted,  .and  that  it  Ihould  be  38  AIT,  16.  accord- 
in;  to  Roll. 

[  7.  So  in  an  affife,  if  the  tenant  fajrs  that  he  has  infeoffed  the  And  bf 

king  ofiht  land,  andfo  he  is  tenant^  and  has  a  writ  to  the  jujiicesj  ^°™*  ^ 

certifying^  that  the  king  has  purchafed  the  land  of  the  tenant,  and  writ  was 

prays  aid,  it  is  no  counterplea  that  the  lands  in  demand  are  other  ^i  ita  fit, 

lands.     38  AfT.  16.  adjudged.]  foriumTu 

be  inqiiired  by  the  afiife  if  thefe  are  the  fame  lands  or  not,  and  others  p  contra,  and  that  aid  of 
the  king  ought  to  be  granied.    Br.  Aid  del  Roy,  ]>1.  85.  cites  8  Aif.  i6» 

[  8.  In  an  afjife  of  land  in  JVinchefier^  if  the  tenant  prays  in  aid  Br.  Aid  del 

of  the  king  becaufe  he  is  TLfee^farmer  of  the  city  of  Winchefter,  of  ^^Jj^^' 

which  this  land  is  parcel  rendering  rent^  it  is  no  good  counterplea  i^^J^  ^/q^ 

for  the  demandant  to  fay  that  J.  was  fcifed  of  this  land  at  the  time  andtheopi* 

of  the  fee'farm.^  and  held  it  of  the  king  rendering  r^nt^  and  that  nionofthe 

It  continued  afier  in  the  hands  of  divers  burgejfes.^  till  the  deman-  that^hc^aid 

dant  purchafed  it  in  fee^  to  which  the  tenant  h?s   put  his   feal  was  grant- 

affirming  the  purchafe,  &c.  for  it  feems  this  amounted  only  to  this,  •'»*>ic»  ^^ 

that  it  is  not  comprifed  within  the  charter  of  the  king,     43  Aff.  2.  |Il^  pfa^iftji^ 

Curia.  J  was  non- 

fuited.    Fitzh.  Aid  de  Roy,  pi.  92.  cites  S.  C. 

[  9.  In  an  a£lion,  if  the  defendant  pleads  the  ting's  grant  by  pa-  Roll  Rep. 
tent  to  him,  by  which  he  ought  to  have  aid,  and  prajrs  it,  it  is  *9j-  Arg. 
no  good  counterplea  for  the  demandant  to  fbew  Jpecial  matter  by  6?^?s.F. 
which  the  king  had  r^  ejiate  to  grant  at  the  tijne  of  the  grant,  and 
fo  the  patent  void,  for  the  lung's  patent  (hall  not  be  avoided 
without  making  him  party.     39  £^«  3*  I2.  b.  adjudged  by  all  the 
juftices.] 

[10.  When  ontjujlifies  in  the  right  of  the  kingy  a  man  ihall  r"  -^^  "^ 
have  no  traverfe  to  the  caufe  of  the  taking*  29  H.  6.  4.  per  Fol-  i6o. 
PrifoLj  J  ^  , — ^.^ 

S.  p.    Br.  Aid  del  Roy,  pL  8.  cites  S.  C« 

[11.  As  in  ^^fPffifi^  taking  bis  goods,  if  the  defendant  jtf/ljfics  [  196  1 
for  damage  feafant  in  the  foil  and  freehold  if  the  king  and  his  bailiffy  ^^  Riddel 
it  is  no  good  counterplea  for  the  plaintiff^to  fay,  that  he  took  them  Roy,  pi  8. 
of  his  own  wrong,  &c.  abfque  hoc  that  he  was  the  bailiiF  or  fcrvant  cites  S.C. 
of  the  king*    28  H.  6.  4.  adjudged.] 

P4  [xai.  fii 


1^6  I  9iB  Of  tiie  llltng:« 

Br.  AiddqJ       [  j^.  5o  in  trefpafsyir  breaking  his  clofe,  if  the  defendant  y«5^/-i 

dt«  *^3^  H?  A^/^''  ^^^*  ^*'  ^'^^'  wA^r^j  &c.  was  the  king's  forefij  and  he  as 
6. 2.  s.  c.  bailiff  entered  and  repaired  the  lodge^  Sec,  it  is  no  counterplea  that 
bat  S.P.  Qf  A^  was  not  bailiff.     33  H.  6.  3.  per  Prifot.] 

the  coun- 
terplea Uocs  not  appear.— -  Fitzh.  AUl  ile  Roy,  pi.  26.  cites  S-  C.  and  S.  P.  accordingly.— —Br. 
Aid  del  Roy,  pi.  64.  cites  37  H.  6.  71.  contra,  that  where  a  roan  j'^flifiti  at  haUiff  of  the  king,  it 

is  a  go<)/il  nUa  that  he  vat  not  huillff  ai  the  liiue  of  the  trejpaf. Br.  Counterple  de  Aid|  pi.  27. 

^ices  37  H.  6.  28.  32.  accordingly. 

1 3.  If  a  man  demands  judgment  rege  inconfulto  by  reafon  of  the 

luarflofthe  heir  of  him  who  was  patentee  of  the  king  in  tatly  it  is  no 

counterplea  that  after  the  gift  by  patent  the  plaintiff  himfe^  recovered 

the  land  againfl  the  father  of  the  infant ;  quod  nota,  but  (hall 

fue  to  the  king  by  petition.      Br.  Counterple  de  Aid,  pi.  28. 

cites  22  Aff.  24. 

Br.  Aid  del        1 4.  A.  man  demands  judgment  rege  inconfulto,  becaufe  the 

ci2$l!c!**  /i«^y^//^^<A^  w^r^^//^^  land  and  heir  of  this  tenant  in  the  writ 

*•        *         of  entry ^  by  reafon  of  ward^  and  granted  it  to  f,  C.  it  is  no  plea 

that  the  king  did  not  feife^  nor  that  the  lands  are  not  comprifed  in 

thf  patent  \  quodnota.    Br.  Counterple  de  Aid,  pi.  14.  cites  24  £. 

3.  12  &  13. 

15.  If  a  parfon  prays  aid  of  the  king,  becaufe  he  is  in  of  bis  pre- 
fentment^  it  is  a  good  counterplea  that  the  plaintiff  is  patron^  and 
w.as  a  prior  alien j  and  the  king  feifed  his  temporalties  in  time  of  war ^ 
and  prefented,  and  after  the  king  rejhred  him  after  the  war^  &c. 
For  now  the  caufc  of  the  aid  b  determined.  Br.  Counterple  de 
Aid,  6.  cites  46  E.  3.  6. 

J  6.  in  trefpafsy  the  defendant  faid  that  the  king  by  his  Utters 
patents  granted  to  hinf  the  land^  and  prayed  aid  of  the  king,  &c, 
and  the  tether  faid  that  the  king  had  nothing  at  the  time  of  the  grant ^ 
and  upon  this  liTue  taken,  which  was  tried,  &c.  and  continued 
12  years  in  petition.    Br,  Counterple  de  Aid,  pi.  20.  cites  4  H« 

7-7-       • 
J?<rf  m  apfi        1 7.  In  trefpafsj  the  defendant  faid  that  he  held  of  the  king  a  houfe 

>f^^* ''■*»'*'  and  4  acres  in  Z),  as  of  his  manor  of  D*  parcel  of  his  dutchy  of 
J.N.  Lifed  Lancafier^  at  the  will  of  the  king^  according  fo  the  cufiomof  the  manor  ^ 
to  ifimfir  and  cut  trees  for  houfe-ioote  and  bay-boote^  appendant  to  his  tenement. 
'(M^«  "-  Per  Chof:kc,  be  beid  nothing  at  the  will  of  the  king  at  the  time  rf  tht 
lingTs^nd  ^^ifi^fi*  And  the  opinion  of  the  court  was,  Aat  it  was  a  good 
prays  aid  of  plea  to  Quft  the  defendant  of  the  aid  pf  the  king  in  B.  R.  the  fame 
h\T^»ti^^^  year.     Br.  Aid  del  Roy,  pi.  64.  cite?  37  \l.  6.  32. 

that  the  k^ng  had mtb'ng  of  Ins  icofe,  thift  fiull  noC  bc  trittl  hcrc,  but  in  th^Chancety.    And  this  in 
a/He,  and  contra  in  trefpafi.    Ibid. 

u'  ^r^'  '^'  ^"  ^^^fp^fit  *c  itkniznt  faid  that  E.  bijhop  of  L.  was  feikd 
AiT,  pi.  13.  ^^  Itofed  to  the  defendant  according  to  the  cufiom  of  the  manor^  «c, 
cites  M  H.'  by  copy^  and  after  the  bifhop  was  tranfiated  to  E.  by  which  the 
^  d  b  ^Md  '^^^^''^'^^  ^^'^''^  ^^9  ^*^  A  Wx  of  the  klng^  and  remain  there  yet, 
the  coun-  ^**  prayed  aid  of  the  kivig.  Per  cur.  you  (hould  ky  judgments  if 
lerplca  is  rege  inconfulto^  and  not  pray  aid^  and  then  the  opinion  of  fee  court 
good,  Fnit  was  that  it  is  a  good  plea,  and  he  (hall  fue  to  the  king ;  wherefore 
C^  ^^  flointifffaid  that  this  is  otlfcr  land^  4tnd  not  the  layid  leafedy  and 
•  '•   '  ■  '  a  g9o4 
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a  good  counterplea  per  Read  J.  And  per  cur.  in  this  cafe  the 
defendant  med  not  give  colour  when  he  prays  aid,  contra  if  in  bar. 
fir.  Aid  del  Rpy,  pi.  by^  cites  21  H.  7.  43.  (in  the  old  book.) 

(A.  a)    In  what  Cafes  it  fhall  be  granted,  for  all  [  i9?] 

or  Part^ 

[  I.  TN  a  writ  of  do^ver  againji  four  of  the  third  fart  of  a  mafior^ 
^  if  they /Jzy  they  hold  four  parts  jointly^  and  two  of  them  hold 
the  fifth  part  of  the  grant  of  the  king^  Jo  long  as  the  land  remains  in 
the  hands  of  the  king^  by  reafon  of  the  forfeiture  of  one 
who  held  jointly  with  the  fourth^  becaufe  the  fifth  part  is  not  fe- 
vered from  the  four  parts  they  (hall  have  aid  of  the  king  for  the 
whole,  becaufe  if  the  demandant  recovers,  (he  (hall  have  execution 
per  metas^  &c.  And  it  is  not  reafonable  that  a  feverance  ihould  be 
without  the  king.     i;t  H.  4.  Aid  del  Roy  47.] 

[1.  In  a  writ  of  dower,  if  the  tmant  vouches  the  heir  in  ward  of  ^w%  Inll 
the  king  and  others^  the  other  (hall  not  anfwer  till  he  hath  fued  to  *7«.ihei4 
the  king.     12  H.  4.  Aid  del  Roy  47.  per  Herle.j  fhe  ftit^^di 


(B,  a)    Entry,  Proceedings,  Pleadings,  &c, 

2.  TN  affife^  the  tenant  came  by  l^/7/j^  zvA  faid  that  the  tent^ 
^  ments  are  feifed  into  the  hands  of  the  king  for  alienation  of  his 
tenant  without  licence^  and  demanded  judgment  rege  inconfulto^  &c. 
if,  &c.  nul  tort.  And  the  efcheator  being  prefent  was  examined 
and  confeffed  it^  and  that  he  by  warrant  feifed  sty  wherefore  the 
court  (afd,  fue  to  the  king,  and  fo  he  did,  and  brought  procedendo 
fi  ilia  de  caufa  &  non  alia  feda  fuit,  procedatur,  but  non  ad  judi- 
ciumr  And  now  the  tenant  jhewed  deed  of  warranty  of  the  kingy 
and  prayed  aid  of  the  king,  and  the  deed  Dore  date  mejne  between 
tbe  original  of  the  ajjife  and  the  writ  of  procedendo.  And  the  beft 
opinion  was  that  he  (hall  not  have  aid.  Br.  Aid  del  Roy,  pi.  72. 
ates  22  A(r.  5. 

2.  In  aifife  it  is  faid  that  after  the  plaintiff  is  put  to  fue  to  the 
king  for  aid  of  the  king  granted  to  the  tenant^  or  the  like,  there  the 
procedendo  ad  captionem  affifas  or  ad  judicium,  ought  to  accord  with 
all  pleas  and  originals j  and  of  tenants  and  of  manors^  Br.  Proce- 
dendo, pL  7.  cites  22  Aff.  28. 

3.  In  ajnyiy  it  is  no  plea  that  the  tenements  were  feifed  into  the 
bands  of  the  ^wj^,  judgment,  &c.  but  Jhall  fay  that  they  flill  remain 
in  the  bands  of  the  ktng^  and  becaufe  the  efcheator,  nor  (heriflF, 
nor  ferjeant  was  not  prefent  there,  this  (hall  be  inquired  by  the 
a(fife,  per  Stouf.  and  fo  it  was,  nota.  Br.  Aid  del  Roy,  pi.  76, 
dtcs  26  A(r.  10. 

4*  In  ajjifey  the  tenant  Jhewed  charier  which  willed  that  kinf 
Hachard  the  firji  cpncejjit  W  dimijit  to  B,  and  his  heirs  fuch  a  tene- 
ment to  hffld  bf  certain  ferviccs^  and  fo  held  of  the  king/and  praye4 


cap.> 
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^9/^  r  am  of  tfte  ftingr. 

aid  of  the  king.  Thorp  (aid  here  is  w  dedi  nor  wammtfy  there- 
fore he  fhall  not  have  aid.  Skip,  faid  the  natural  cmdufion  had  been 
rege  InconfultCy  and  not  to  have  prayed  aid  of  the  king;  and  after 
all  the  jultices  gave  day  before  themfelves  at  Weftminlter  isPafch. 
/  and  interim  fequatur  verfus  regem.  Thorp  faid  there  is  a  great 
diverfity  between  aid  prayer  of  the  king  and  rege  inconfultOj  for  in^ 
aid  prayer  he  ought  to  fpeak  with  the  king  himfelf,  and  in  the' 
other  cafe  not*     Br.  Aid  del  Roy,  pi.  78.  cites  28  Aff.  39. 

5.  In  aflife  of  a  corody  after  aid  of  the  king  had,  the  tenant  was 
not  received  to  plead  variance  in  the  plaint  and  thefpecialty.  TheU 
Dig.  208.  lib.  14.  cap.  8.  f.  i.  cites  29  Aff.  55. 

6.  Pnecipe  quod  reddatj  the  tenant  prayed  aid  of  die  king  fjr  a 
gift  in  tai/j  the  reverjion  to  the  iingj  and  the  aid  granted  and  fuit 
thereof  Jhall  be  in  the  Chancery^  and  the  warranty  Jhall  be  triedj 
and  then  they  Jhall  plead  to  the  iJTue  therey  and  then  (hall  be  re^ 
ntanded  into  bank  to  try  the  ijfue^  ana  in  the  mean  time  fuperfedeas  Jhall 
go  to  the  bank  that  they  fhall  not  proceed  till  procedendo  ad  capien^ 
dum  inquifitionem*    Br.  Aid  del  Roy,  pi.  38.  cites  38  £.  3.  14. 

7.  I  H,  4.  cap*  8.  A  jpecial  ajMe  is  maintainable  by  the  dijfeifee 
H^sIai*?  fi^  fi^^^  lands  as  are  granted  by  the  king's  patent  without  title  Jirji 
fa^this  found  by  inquejl  for  the  king,  without  fuit  to  be  made  to  the  king  in 
ibttte  is  fffat  behalf  and  if  the  patentee  pray  in  aid  of  the  kingy  a  procedendo 
r^rmance    M^  *'  4<'  granted  without  fuit. 


h.  Vlich.  % 


anrmance 

o:  the  common  law. 


Tl  el.  Dig.         8.  In  formedon  the  tenant  prayed  aid  of  the  kingj  and  after  pleaded 

14.  can.  8.  '*  ^^^^^^^^^  of  the  writ,  that  the  demandant  had  made  omijjion  of  a 

f.  3.  cites '  defcent  in  one  who  held  ejlate^  and'  the  demandant  was  compelled  to 

Trip,  i  H.  anfwer  to  his  challenge  after  the  aid.     Quod  nota.     Br.  Brief,  pi. 

ly.  9.  Scire  facias^  becaufe  the  plaintiff  himfelf  had  been  in  fofjef 

fion  by  force  of  letters  patent  of  the  gift  of  the  kingy  by  which  he 
claimed^  and  the  tenant  demanded  oyer .  of  the  letters  patent,  and 
was  oufted  thereof,  becaufe  the  plaintiiF  had  been  in  poiTeffion,  and 
the  action  is  of  his  proper  feijin.  Br.  Oyer  de  Records,  pi.  34.  (bis) 
cites  7  H.  4.  40. 

10.  Where  a  man  prays  aid  of  the  king^  by  reafon  of  land  feifed 

into  tbf,king^^  handsy  this  Ihall  be  warranted  by  fliewing  the  record 

of  it,  unlefs  it  be  in  aflife  or  the  Exchequer.     Br.  Monftrans,  pi, 

35.  cites  II  H.  4.  83. 

3r,  Aid,  pi.       II,  Per  Thirne.  firft  upon  aid  of  the  king  procedendo  in  loqueht 

52.  cites       Qjjji  go^  jj^jj  jjf^gj.  procedendo  ad  judicium.    Br.  Aid  del  Roy, 

Br.  Procc-     pl*  32*  citCS  11  H.  4.  85. 

dendo,pl.4.       i2.  Note,  by  all  the  clerks,  that  if  the  tenant  prays  aid  of  the* 
i'fi^ft'p^*^'  king  to  have  rccompence  upon  warranty^  or  for  feeblenejs  of  his  ejlate^ 
the  entry  in  the  roll  is  all  one,     Br.  Aid  del  Roy,  pi.  3.  cites 
9  H-  6.  3, 

13.  But  per  Cott.  where  the  tenant  upon  his  aid  demands  judg'- 
Plenty  if  rei^e  inconlulto,  it  is  always  for  the  foeblenels  of  eftate. 
Ibid. 
J4<  Where  a  man  prays  ^i^  of  the  Ring  by  cnufe  of  the  warranty^ 

9r 


of  t^  &m0»  igt 

^r  daufe  of  the  reeomtence^  and  he  is  impleaded,  and  prays  atd  of 

the  king  for  fuch  cauic  in  lieu  of  the  voucher^  the  fpecial  matter  fhall 

be  entered,  and  otherwife  he  mall  never  have  recovery  in  value  by  ^c.  Gnran- 

petition,  by  all  the  clerks.     And  fo  fee  that  his  recovery  in  value  ^-^^^'^^  h% 

fiall  he  hy  petition ;  and  the  beft  opinion  there  was,  if  the  tenant  4  s,^c.  gj' 

prays  aid  of  the  king,  that  after  procedendo  he  ihall  not  vouch  a  s*  ^* -^ 

ftrangcr.     Br.  Aid  del  Roy,  pi.  3.  cites  9  H.  6.  3.  ^^'  v«^<s^ 

15.  The  party's  aid-prayer  is  where  it  is  for  his  advantage  to  cucrs.C, 
have  in  value,  and  then  this  ought  to  htfpecially  entered  in  the 
courfe  of  his  aid-prayer,  or  otherwife  he  Jball  not  have  in  valucy 

9  H.  6.  4«  Sometimes  for  feeblenefi  of  the  party* s  ejiate  to  plead 
(or  pray)  it,  and  then,  per  Cott.  the  entry  is,  J  udgment,  &c,  fi  rege 
inconfulto.     F.  N.  B.  153.  ^F)  in  the  new  notes  there  (b). 

16.  If  any  man  prays  in  aid  of  the  king  in  a  real  a6lion^  and  the  f  1 00  t 
aid  be  granted,  it  mall  be  awarded  that  he  fue  unto  the  king  in  the 
Chancery^  and  the  juflices  in  C.  B.  Jhall  furceafe^  until  the  writ  of  T'!t  ^"^' 
procedendo  in  loquela  comes  unto  them^  &c.  and  then  they  may  pro-  cites  Tn^^* 
cced  in  the  plea  fo  far  on  till  they  ought  to  give  judgment  for  the  Marg.  9H- 
plaintiiF,  and  then  the  juftices  ought  not  to  proceed  to  judgment,  ^' '-•  ^3— 
till  the  writ  comes  to  them  to  proceed  to  judgment,  which  is  called  inltV^tt^ 
a  writ  de  procedendo  ad  judicium;  and  the  fame  of  a  perfonal  f>rayiaido£ 
aaion.    F.  N.  B.  I53-(E),  i'^«^  *^ins, 

fhe  Vktrranif,  ihc  warranty //^j//  he  tried  in  tbt  Chanctry,  and  a  wtit  JhalJ  b*  Jcrd  info  C,  ^»  to  takfith^* 
inft^fi  ;  but  if  they  pleaJ  in  Ckkmcety,  and  there  it  appears  that  the  dem::nditnt  bai  rights  the  Jdng  (hall, 
have  a  writ  t#  C,  B  reciting  the  matter,  and  commanding  them  to  fuperfcde,  &c.  hccaufc  jud^^ 
meMjhili  be  tbeiegivtn  fucd  Untm  tat  indejint  die.     F.  N.  B.  153.  (E)  in  the  new  notes  there  (a>  ami 
cites  38  £.  3. 14.    And  per  Thorpe,  the  right  ihaU  not  be  tried  in  Chancery,  hut  in  cafe  where  the  • 
king  has  the  reverfion  the  parfon  may,  but  does  not  pray  in  aid,  &c.  cites  3S  E.  ^.  1 9.   And  ther». 
fore  if  the  king  has  a  relcafe  of  the  annuity,  and  pleads  it,  it  fhaU  nut  be  brought  into  Chancery  ; . 
for  the  aid  is  granted  only  to  malnuin  or  iuppurt  the  parfun,  although  he  pleads,  cites  19  H.  6rper 
Newton  ;  and  fays  fee  13  H.  4.  3. 

17.  If  the  caufe  of  aid-prayer  of  the  king  is  infufficient^  the 
plaintiff*  in  his  replication  thereto  jhaU  pray  that  he  he  oujied  of  the 
aidj  and  HtssiX  not  tray  feiftn  of  the  lands  in  praecipe  quod  reddat, 
nor  writ  to  the  biinop  in  quare  impedit.  Br.  Aid  del  Roy,  pL  6. 
cites  9  H.  6.  56. 

18.  Scire  facias  againfl  the  fucceffor  of  a  parfon  upon  arrearages  of 
annuity  recovered  again/1  the  predeceffor^  vfiiofaid  that  queen  E.  was 
feifed  of  the  manor  of  S.  to  which  the  advowjon  is  appendant^  of  the- 
dowment  of  king  A  and  prefented  this  fame  defendant  difcharged^ 
&c.  the  reverfion  to  the  Jtingy  and  prayed  aid  of  the  king  and  or« 
dinary,  and  had  it;  and  he  was  compelled  to  Jhew  in  what  man^' 
mr  and  where  the  queen  was  endowed,  and  fo  he  did.  Quod 
notaj  for  it  is  now  part  of  his  title.  Br.  Aid  del  Roy,  pi.  44^ 
cites  19  H.  6.  2. 

19.  In  fcire  facias  againfl  a  parfon  upon  recovery  of  annuity ^  the 
defendant  prayed  aid  of  the  king^  patron^  and  of  the  ordinary ;  and 
it  was  doubted  if  procefs  fhall  iflue  againfl  the  ordinary  before  pro^ 
cedendoi  for  where  they  come  they  fhadl  not  plead  without  the 
prfon,  and  ought  to  join.    Br.  Procefs,  pi.  61.  cites  19  H.  6.  5. 

20.  In  trefpafs  the  defendant  prayed  aid  of  the  king,  the  plaintiff 
may  counterplead  it  |  but  in  aj/ife  e  contra  -,  for '  there  he  ihall  not 

be 


199  2lfi    [of  a  Common  Pcrfoii.) 

be  counterpleaided,  but  in  the  Chancery,  aiid  not  in  bank.    NotQ 
a  diverfity.     Br.  Counterple  de  Aid,  pi.  i8.  cites  37  H.  6.  32. 

21.  Note  per  Fitzherbert  J.  clearly,  that  where  a  man  prays 
aid  of  the  king  in  trefpafsy  $r  other  a£lion  in  banij  and  fliews 
caufe  as  he  ought,  the  plaintiiFor  demandant  j&7i7  not  have  traverfe 
U  it  tbergy  but  flyall  anfwer  to  it  in  tbi  Cbanceryy  and  if  the  caufe^ 
be  there  difproved,  he  fhall  have  procedenda.  Br.  Counterplea 
de  Aid,  pi.  i.  cites  27  H.  8.  28. 

22.  Upon  the  aid  prier,  or  writ,  the  award  is  ^cd  fenen$  Jive 
difendens  fequatur  penes  dominum  regem^  and  the  tenant  or  defendant 
•ugbt  to  remove  the  record  into  the  Chancery^  and  in  the  caie  of  the 
aid  prier  the  plea  is  not  put  without  day.     2  Inft.  269. 

For  more  of  Aid  of  the  King,  fee  SOa  of  a  CommonPtrfiW^ 
KeftC  inCOnfultO)  and  other  proper  titles. 
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imyer  is  lie 
JjJ  oj  the 
i4ftaatf  with 
'Which  the 

has  nothing 
to  do.     Br. 
Voucbefi 
t1.  96.  cites 
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(A)    Aid.    ♦  In  what  Adions  it  lies. 


[  !•     A  1 1)  Ucs  in  an  eie£iione  firnue  for  the  defendant,  when  the 
pi.  9b.  cites  xjL  '^^^  ^^  ^^  '^^^^^  ^*  ^^  ^^'"^  ^^  quejiion.    Pafch.  3  Jac. 

See  Ai4  of  lhe>  Kiag  ( A)  pi.  1 3.  S.  C. (O)  pL  5.  S.  P. 

•  Bm  con.  [  2.  *  Aid  (hall  be  granted  to  the  defendant  in  a  writ  of  trefpafs^ 
d^nnv!/^*  for  he  is  to  be  charged  with  damages  in  this  writ,  f  6  £.  4.  2.  b. 
hmflTt^  "  t  13  H.  7.  26.  b.  II  22  H.  6.  18.  Asjf  in  trefpafs  the  defendant 
ijtattfwhfcs  fays  that  be  is  lejfee  for  life  of  the  plaintiff  who  is  avilleiny  therever* 
h^S.*  >«  toB.  he  ftall  have  aid.    f45E-3-  '^-  33  E- 3-    Aid  dej 

tenement,"     Roy  105.  adjudged,] 

Vfhicb  it  fvf' 

fdtmi  to  plead  in  tiit  a^lion  \  for  by  trefpafs  no  franktcncment  fliAll  be  recovered.    Br.  Aid.  pl>  ^5. 

cites  11  H.  6.  19 Br.  AW  del  Roy,  pl.47*  <^«»  21  H.  6. 17. 

-f  Br.  Aidy  pi-  i27<  cites  S.  C.  accordingly,  but  the  plaint  iff  iball  not  have  aid  in  trefptCs,  per 
tot.  cur.  f  Br.  Aid,  pi.  14S.  cites  S.  C.  ||  Br.  Forcible  Entry,  pi.  6.  cites  12  H.  6.  17, 

S.  C— Filzh.  Aid  dc  Roy,  pi.  2^.  cites  S.C.  ^  Br.  Aid,  pi.  31.  cites  S.  C  accordingly. 

Aid  in  trefpafs  is  only  tormainiiiM  the  ijfut,  atid  not  Co  anfwer.    Br.  Aid,  pL  45.  cites  8  H.  4.  1 7* 
per  Hull*!. 

s.  f .  if  only       [  3.  So  if  the  defendant  jujtifies  as  hailiff  to  Aq  lord  of  a  town, 

one  of  them  jv.  j.    j  b.] 

\?  named.       tj         ^  j 

C«;ura  if  beih  aie  wmcd.    8/.  Aid|  pi  3*.  cjtcs  S.  C, 
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S.  p.  Br- 
{4.  5#  if  he  juftifies  as  tenant  at  will  of  B.     7  H.  4.  31.  b.]       Aid,  pi.43« 

cites  S.  C. 

f  5.  In  trefpafs,  if  the  ijfue  be  upsn  the  rights  the  lelTee  for 
life  being  defendant,  (hall  have  aid  of  him  in  reveriion.  22 
H.  6.  iS,] 

f  6.  If  a  man  recovers  in  a  cmtra  formam  coUatimis  in  [and  Cmgtafor" 
brings]  z/a're/aciasy  againft  tenant  by  tie  curtify^  being  ter-tenant,  ^^  '^^^^ 
U  execute  this  judgment^  he  ihall  have  aid  of  die  heir  in  reveriion,  *^n^^t; 
2  H.  4.  16.  b.J  I*'ppoji,ig  tkit 

bis  frtatc^' 
/or  hmd  alUmiL,  and  the  fcire  facias  againft  the  tarUMomts^  who  came  an^jf^ttifultbat  their  autftur  died 
Jujed^  and  he  bad  this  land  in  paitition  by  Jefcen:,  and  prayed  aid  of  his  coheir,  and  thit  the  parol 
decmir  Ibr  his  noaage»  and  the  optnioa  of  fome  was  that  the  aid  lies,  but  not  tlie  aj^e*    Br.  Aid, 
pi.  3^.  cites  S.  C. 

Sart facias  asaiiiil  rlie  t€rgm.mty  and  be  prayed  aid  of  him  in  revcrJuMf  aad  had  it ;  qgod  nota* 
Br.  Aidj  pi,  10.  cites  40  E.  3f  iS. 

[  7.  The  plaintiff  in  an  action  of  trefpajs  fliall  not  have  aid  of  *  Fitzh. 
him  in  reveriion.     As  in  trefpafs,  j^the  defendant  pleads  in  bary  ^^^s  c2^ 
and  the  plaintiff  traverfes  the  bar,  upon  wliich  they  are  at  iffue,  s.  P.  iaT" 
and  the  plaintiff  fays  that  he  is  lefTee  for  years,  the  reveriion  to  the  pUmtUr 
A.  yet  he  Ihali  not  have  aid  of  A.    6  E.  4.  2.  b.  adjudged.  j^[f'^;"^ 

*  5  H.  7.  16.  b.J  aid,  for  re.^ 

turn  ihaU 
be  awaided  MigtmSL  turn,  and  f«  he  ihall  he  charged,  but  the  plaintiff  (hall  not  be  charged  In 
crefpa£i ;  and  alfo  after  avowrf  the  defendant  is  become  ador,  and  the  plaintiff  is     V  r»r\r   1 
become  defieodaM.    Bl*.   Aid,  pi.  la;.  cites  S.  C.  ■  Fitzh.  Aid,  pi.  86.    L  ^^^    J 

cites  S.C 

m 

[  8.  In  a  cejfavit  againil  a  vicar  or  parfon,  he  ihall  have  aid  of  '^\tz\i.  Aid, 
Ac  patron  and  ordinary.     21  E.  3,  55.  b.l  ?^V?^tv.? 

'  S.  C.*>Ibid» 

pi.  «8i.  cites  S.  C— -See  (X)  pi.  27.  37.  S.  C. 

[9.  So  aid  lies,  theughxty^t  of  his  own  ceffer.     22  E,  3.  3.  ad-  Fitzh.  Aid, 
judged-]  gjj;  ^^« 

[  10.  [But^  in  a  cefTavit  againji  a  layman  of  his  own  ceffer^  he  Fitzh.  Aid. 
fliall  not  have  aid.     28  E.  3.  96.  adjudged.     32  E.  3.  Aid  42.  P**  13-  ci^^s 

prayed  aid  «f  hina  in  remainder,  and  was  oulled  by  award,  becaufe  it  was  of  his  own  tort. 

[11.  In  an  attaint  againji  tenant  in  dower  of  the  ajjignment  of  S.P.  Br. 

the  heir^   ihe   ihall  have  aid  of  him   in  reveriion.      20  E.  2.  4*^»P'-15- 
A :  J  ^^  1  00    cues  4a  E. 

Aid  36-]  3. 16; 

[12.  Aid  lies  in  an  attaint^  though  there  be  danger  by  the  *  Fitzh. 
death  of  the  jurors.    ♦  40  AflT.  20.  adjudged.  30  E.  3.  Aid  36.]        -^^^^  P.*- 

15S.  cites 
S.  C— Br.  Aid,  pi.  1 11.  cites  S.  C— -See  {I)  pi.  ao.  S.  C. 

[13.  In  an  ajpfe  no  aid  ihall  be  granted.    3  H.  4. 14.  b.    *  i  H.  ^  Fitzh. 
7.  29.  b.     of  one  that  is  not  party  to  the  writ.]  ^l!"*  t^  ci'tr 

Hill.  I  H.  7.  28.  S.  C— See  (  Q^)  pi.  16.  S.  C— Br.  Aid,  pi.  iit.  cites  40  AIT.  20.  S.  P. 
See  Aid  of  the  K  ing,  pi.  7.— In  writ  of  entry  in  nuts^rt  ofajpft  aid  lic«,  though  it  lies  not  in 
-aO^ft.    Br.  pU  113.  citci  4  E.  4*  14. 
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«  Br.  Aid,  ^  i^  So  in  an  attaint  upon  a  verdiSf  in  an  afftfe^  becaufe  it  is  of 
?itc"s!  c.  ^^  nature  of  the  aflife.  3  H.  4.  14.  b.  Contra  ♦  40  Aff.  ao. 
and  that  '   adjudged.     30  E.  3.  Aid  36.] 

though  aid 

fhould  not  be  granted  in  the  iiflife,  yet  it  lies  in  the  ai taint  upon  a  £dfe  verdi6l  givea  in  the  affifc* 

— ^Fiuh.  Aid,  pi.  158.  jQites  S.  C.-^— See  ( I )  pi.  xp.  S.  C 


•  Br.  Awl,  ^  i^.  In  a  [eQa  ai  tmUndinum  in  the  iUbei  &  JUet  of  hts  maw 
s!'c/and**  f^^firalfion^  and  upon  a  feijin  by  the  bands  of  the  difeniant  him- 
T\xz\\.  tit«  f^yf^  yet  if  the  ^refeription  be  traverjedy  and  fo  the  thing  to 
Counter,  be  tried  in  the  right,  the  defendant,  being  leflee  for  life,  (hall 
rfe  Aid,  3.    j^j^yg  j^jj  Qf  leflbr.     •  17  E.  3.  65.  becaufe  me  fuit  is  in  the  rights 

13  E.  3.  Aid  36.  adjudged,  but  there  is  no  traverfe  that  ap« 
n*-^%*''^   pears.] 

Fol.  162.  [  16.  The  fame  law  of  tenant  by  the  curtefy  and  tenant  in  dower. 
U^^.— ^    13  £.  3.  Aid  36.  adjudged.] 

[17.  In  a  quod  permittat  villanos  facere  fe^am  ad  tnolendinum 

againfi  one  coparcener,  fhe  fhall  have  aid  of  her  companion,  though 

this  IS  of  her  ofwn  fuhJlraSlion*     18  E.  7.  56.  adjudged.] 
T^1i'^*8.       r  ^^'  ^^  ^  par  Jon  be  prefented  iox  fubfiraifion  of  tin  alms  of  an 
cites  Mich,   ^^jpital  of  the  hng* s  foundation,  he  (hail  have  aid  of  the  patron^ 
25  £.  3.50.  though  this  be  of  his  own  fubftra£tion.   25  E.  3.  $4.  adjudged.] 
^  ^*  [  19.  In  a  writ  of  intrufton,  fuppofing  the  tenant  himfdf  to  havi 

abated^  if  the  tenant  (ays  mat  he  is  tenant  for  life,  yet  he  (hall  not 

have  aid  of  htm  in  reverfton,  becaufe  this  is  of  his  own  wrongs 

3  £•  2.  Aid  162*  adjudged.] 
A^  ^^%       f  ^^*  ^^  *^  grantee  of  a  rent^charge  brings  a  writ  of  refcous 
^ittiLc.    ogi^n/l  the  tenant  for  life,  he  (hall  not  have  aid,  becaufe  he  (hall 

not  recover  the  jrent  but  damages  for  the  refcous.     ♦-  2  H.  6.  8. 

But  otherways  it  is  in  replevin.     2  H.  6.  8.] 
[  202  1       [  ^J-  If  a  tenant  kafes  for  life,  the  remainder  in  fee,  and  Ae  -cxe- 
Br.  Aid,  pi.  cutor  of  the  lord  brings  debt  againfi  the  leffee  for  the  arrearages  of 
4*citt^sS.c.  rent,  (admitting  it  lies)  he  (hall  have  aid  of  the  remainder.     2  li. 
butnotS.P.  6.  8.  b.] 

•  S.  p.  if  it  ^  22.  No  aid  lies  in  a  quare  impedit,  becaufe  this  is  brought  of 
lieu  of  ^^^  ^^'^  wrong,  and  alfo  for  the  mijchief  of  the  lapfe  incurring  in 
voucher;  the  mean  time.  *  5  H.  7.  16.  Curia,  f  9  H.  7.  15.  b.  Curia, 
wlffno^"    t  21  H.  7.  21.  adjudged.] 

thing  fhall  be  recovered  but  the  prefeotment.    Br>  Aid  del  Roy,  pL  97.  (96)  cites  S.C.^-^ 
Fitzh.  Aid,  pi.  96.  cites  S.  C.  *(*  Br.  Aid,  pi.  120.  cites  S.  C. 

S.  p.  And  alio  the  Action  is  only  perfonal,  in  which  a  man  (hall  not  have  aid  before  iflue 
joined,  as  in  trefpafs.  But  Brooke  fays  that  quare  inipediL  is  a  mixed  aflion,  as  appeal^  elfc- 
U'hero.    Br.  Ai^,  pi.  lox.  cites  {  S*  C. 

Fitzh.  Aid,  [  23,  So  aid  lies  not  in  an  affife  of  darrain  prefentment  for  the 
Il-c' fof.S  "«fe  ^o^feid.     5H.7.16.  b.] 

patronage  iball  be  recovered  in  aflife  of  darrein  prefentment»  any  more  than  in  quare  im- 
pedit. 

S.  P.  Br.  [  24*  Jf  a  writ  of  error  be  brought  againfi  tenant  in  dower  ef 

Aid,  pi.       i^ijj^  fhai  recovered^  (be  (hall  have  aid  of  him  in  rcverficm^r    42  AiU 

113.  cites  j«    J     J  T 

s.c M-  adjudged.] 

Fitzh.  AlTifey  pi.  349*  siies  S«  6.      « 

[25.  If 
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[  15.  If  land  be  limited  by  fine  to  J.  S.  for  life^  the  remainder  U 
-another  in  tail  or  in  fee^^  and  J.  S.  recovers  in  fcire  facias  againft 
the  tenant  by  default^  and  the  tenant  brings  2l  writ  of  error  againft 
y.  S*  he  ihall  not  have  aid  of  him  in  remainder,  becaufe  this 
writ  Is  brpught  to  reverfe  a  judgment  after  the  eftate  limited ;  to 
which  judgment  *J*  S,  was  only  party.  20  £.  3.  Aid  29.  ad- 
judged.] 

[  26.  In  a  iKi'it  of  fcire  facias  to  execute  a  judgment  given  in  a  So  in  fan 
writ  ofnuifance  againft  J 'for  the  levying  a  gorce*     Where  it  was  ^^^^'^^  "f^. 
adjudged  that  this  ihould  be  abated,  though  this  fcire  facias  be  Vr\to/^ 
only  to  execute  the  judgment,  yet  the  defendant  being  leflTee  for  nuity,  cbe 
life,  fliall  have  aid  of  J.  S-  in  revcrfion.  33  E.  3.    Aid  del  Roy,  <Jc^"<ia"t 

^    '       j:    .     JT  ''  oo        ^  7  J  fliall  have 

107.  adjudged.]  ^-^^y^i^ 

fjtr«a  andordinary^  aod  yet  efToiii  (ioes  not  lie  for  the  patron  ainl  ordinary  at  the  dar  of  furamons 
ad  aoxiliandum  by  reafon  of  the  lla^  of  W.  a.  cap.  45,  which  ouils  delays  in  fcire  facias*  Br* 
Aid,  pi.  X07.  cites  39  H.  6.  50. 

[27.  If  a  man  recovers  in  an  ejeSfione  firma  againft  J.  S.  who 
dies,  in  z  fcire  facias  againft  his  heiry  the  heir  fliall  have  aid  of 
him  under  whofe  title  his  anceftor  claimed.  Pafch.  3  Jac.  B.  R. 
between  Carter  and  Claypoole  adjudged.] 

[  28.  In  a  writ  of  partition  between  two  coparceners  no  aid  lies,  (L)  pi.  ^ 
becaufe  nothing  is  demanded  thereby  but  a  partition.    H.  37.    £L 
B.  Curia.] 

[  29.  So  in  a  writ  of  partition  between  two  tenants  in  common  (^  P^  3- 
(by  the  ftatute)  no  aid  lies  no  more  than  in  partition  between  co« . 
parceners.     H.  37  El.  B.  Curia.] 

30.  In  mortdanceftor  the  tenant  vouched  y.  who  entered  and 
prayed  aid  of  Al  one  of  the  demandants j  TSiiJhewed  caufe^  and  prayed 
that  the  parol  demur  for  his  nonage  \  and  by  3  of  the  juftices,  if 
the  parol  demurs  it  fliall  demur  for  the  whole ;  for  afUfe  of  mort^ 
danceftor  fliall  not  be  taken  by  parcels,  by  which  he,  of  whom 
the  aid  was  prayed,  viTiS  fummoned  and  fevered^  and  was  nonfuited^ 
and  the  aid  counterpleaded  for  the  other  two  parts.  Quod  nota  bene* 
Br.  Age,  pi.  39.  cites  40.  Afl".  37. 

31.  In  quo  warranto  he  claimed  a  leet  in  his  manor  of  D.    The  ^^'  Aid,  pi. 
defendant  faid  that  he  held  the  manor  of  the  leafe  of  P.  for  life^  and  'j*^*  ""'^"^ 
prayed  aid  of  him,  and  had  it,  and  yet  he  might  have  vouched  P.   [  2O3  J 
Br.  Quo  Warranto,  pi.  i.  cites  It  Nott.  fol.  2.  s.  g.  that 

aid  was 
granted  of  him  in  reverfion.— In  quo  warranto  a  mau  Ihall  iiave  aid,  and  vouch.  Br.  FranchifeSi 
pL  26.  ekes  ao  £.4.  5.  by  Brings. 


(B)  In  what  Cafes  it  lies,  in  refpedt  of  the  Thing 

demanded.  ^^^:^ 

[  !•  T  N  a  replevin^  if  the  defendant  avows  upon  a  ftranger  for  In  npkvim 
^  a  rent-ferviccy  the  plaintiffs  being  his  leffee  for  life^  fliall  ^^^J^l"^^^^ 
have  aid  of  him,  becaufe  he  can  plead  only  hors  de  wn  fee,  with-  u^^l^'a'^'"' 
out  the  other.    22  H.  6.  34.]  fi^^ffg^- 

-  The f^Luntij^ 
Jstdibus  bt  UJdetrtmn  iandfor  Ufe,  of's^bich  tU  Imd  ^m  bs  cvd'an  it  farctl,  the  reve-Juin  to  anoihr 


\ 
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frtmgtr^  and  prayed  aid  of  him,  and  hnd  it  \  fr)r  he  cannot  charge  the  land  which  be  bolds^ 
and  it  may  he  that  the  prayee,  when  -le  conges,  miy  abate  the  avowr}*,  and  compel  him  to  avow 
upon  him  for  the  fer vices,  as  by  tJ;iult.r  of  the  fcrvict*,  by  reafon  of  the  feoffiment  made  to 
bim,  or  in  other  manner,  &c.    Trin.  7  H.  4.  18.  b.  pi.  Jti.— — Br.  Aid,  pi.  4a.  cites  S.  C. 

In  rfphvh  after  avvtury  upon  afiran^^ir  to  the  replevin  [for  homage,  fealty,  and  rent-fervice^ 
&c.]  the  pUintilf,  who  was  3  ftrarger  to  the  avowry,  /!«<?  that  tb»  baron  anA  femey  upon  whom  the 
aovuMy  was  nuuUj  leafed  to  bim,  for  term  of  /ift,  and  prayed  aid  of  them,  and  well,  per  curiam. 
Br.  Aid,  pK3i«  cites  44  £•  3*4i- 

In  replevin  in  avvwry-f  cr  \\i  conufinc  for  o  rtrt-cbargr^  the  teremt  for  life  of  the  land  of  the  phiidi^ 
m  the  rtpUvh  had  aid  ofthe  klTor.     Br.  Aii%  pi.  87.  cites  21  H.  6.  41. 

•So  where  the  avowry  nvas  upon  him  in  rrvfjitn  for  rocfcrvwef  wbert  Jc  tc»(mtfor  life  h  afmnver  f» 
At  avowry  ;  for  though  in  a  rent.charge  the  tenairit  mny  plcaU  iu  difchargc  of  the  land,  yet  if  tlie 
chargce  leUJ'A  to  him  in  rtvtrjiony  the  tenant  for  life  cannot  plead  this  without  having  the  deed, 
by  which  he  had  the  aid.    Ibid. 

•  Fitzh.  [2.  So  in  an  avowry  for  a  renUcharge^  the   plaintifF  being 

Aid,  pi-  74'  leffee  for  life,  (hall  have  aid  of  him  in  -everfion  for  the  feeblenefe 

cites  S  C 

and  per-  of  his  eftate  to  plead  in  Sifcharse  of  the  land.  ♦  22  H,  6.  33.  b,. 
Haps  the      adjudged,  41.     f  6  £.  4.  3.     Contra  ||  8  £•  4.  23.] 

prayee  may 

difdiarge  all  the  land.  \  S.  p.  Though  the  avowry  was  for  a  rent-charge,  and  made 

«pon  no  penbn  certain,  and  notwithflanding  that  the  intire  manor  was  charged,  and  that  3  acres 
funly,  parce?  tliereof,  were  charged.    Jir.  Aid,  pi.  86.  cites  22  H.  6.  33. 

■f  Ibid.  pi.  128.  cites  6  E.  4.  3.  S.  P.  per  cur.  without  privity  5  for  avowry  for  a  rent-charge 
is  not  mads  upon  any  peribn  certain*  (J^nacre  of  rent-fcrvice,  and  therefore  there  (hail  be  pri- 
vity. Brooke  fays,  but  it  feems  all  one  at  thi;>  day,  if  he  avows  upon  the  land  for  reot-fervice» 
iy  the  ftatute  zxH.  8.— ^Fitzh.  Aid,  pi.  87.  cites  S.  C. 

I  Fitzh*  Aidj  pi.  91.  cites  S.  £.  4.  33. 

[  3.  5^  in  an  avowry  for  a  rent-charge,  if  the  plaintiff  fays  he 
hath  nothing  in  the  land,  btU  in  the  right  of  his  wipy  he  (hall 
have  aid  of  his  wife.     13  H.  4.  Aid  176.  adjudged.] 

[4.  If  a  writ  be  brought  againft  another  to  demand  a  renty  the 
defendant^  being  leffee  fir  life^  Inall  have  aid  of  him  in  reverfion. 
8  K.  2.  Aid  del  Roy,  1 14.     Curia.] 

[5.  In  a  writ  of  entry  fur  diffiijtn  of  a  rent^  the  tenant,  being 
leffee  for  life  of  the  lancf,  fball  have  aid  of  him  in  reverfion,  12 
K-  2.  Aid  124.  adjudged^  who  leafed  to  him  the  land  dif- 
charged.] 

[  6.  The /2?m^  law  in  ^fcirefucias  out  ^  a  fine  to  execute  a  rent* 
.      -        13  R.  2.  Aid  126.  adjudged.] 

[7.  In  a  fcire  facias  out  of  a  fine  of  a  rent-charge^  the  tenant 
being  leflee  for  life  ofthe  land,  out  of  which  this  ifllies,  (hall  have 
aid  of  him  in  reverfion.     13  R.  2.  Aid  126.] 

[  8.  The  fame  law  is  of  a  rent-fervice.  13  R.  2.  Aid  126.  per 
Richel.l 

[  9.  In  an  avowry  for  a  rent  granted /ir  equality  ofpartition^  the 
kiTee  for  life  of  the  land,  whence  this  lifues,  (hall  have  aid  of  him 
in  reverfion.     17  E.  3.  33.  b.] 

[10.  In  z  fcire  facias  to  execute  a  recognizance  againft  the  terte* 
nanty  who  is  but  tenant  for  lifcy  he  (hall  have  aid  of  the  heir  of  the 
recognizor  in  reverfion ;  for  although  if  the  plaintifF  recover,  this 
(hall  not  bind  the  reverfion,  yet  he  may  be  difturbed  of  his  pofTef-^ 
fion  after  the  death  of  the  leifee,  which  will  be  a  damage  to  him, 
and  he  in  reverfion  may  have  a  releafe  or  acquittal  to  difcharge  xhe 
execution,  which  the  leffee  hath  not.  8  R.  2.  Aid  del  Roy  1 14. 
3ut  there  by  the  judgment  he.was  ouiled  of  aid,  it  feems  becaufe 

he 
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he  in  Yevirfion  was  party  t$  thi  writ ;  but  it  is  not  'mentidned 
wherefore  the  Judgment  was.] 

{ il>  In  zfirmid$n  cf  a  rtnt^  one  coparcener  fhall  have  aid  of 
the  other,    o  R.  2.  Aid  del  Roy  115.  adjudged*] 

(C)    In  what  Cafes  it  fliall  be  granted,  contrary 

to  the  Suppofai  of  the  Writ. 

[  X  •   I  N  trefpafs  for  land  in  one  viJIy  if  the  defendant  fays  that  Br.  Aid  del 

it  is  in  another  vill^  and  Jhews  the  caufe  or  aid,  yet  he  ihall  ^**^,'^c  — 

have  it,  though  contrary  to  the  fuppofal.    45  E.  3.  3.]  p^^h.  Aid 

de  Royy  pl«  56.  cites  S.  C« 

fa.  TYi^fame  law  in  an  ^^,  without  takbg  the  affife  in  ^at  Br.  AW  del 
the  tenements  are.    45  £.  3.  3.]  d^^'sK 

Fitzik  Aid  de  Roy,  pi.  56.  citet  S.  C. 

[3.  In  a  writ  of  entry  fur  diffeifin  of  a  rent^  the  tenant  being 
leJJ'eefor  life  of  the  land  out  ofwhichy  &c.  fhall  have  aid  of  him  in 
reverfion.     12  R.  2.  Aid  124.  adjudged.] 

[4.  In  an  afftfe  the  tenant  (hall  not  have  aid  of  one  who  is  a  *  Br.  Aid, 
Jfranger  to  thejuppofal  of  the  writ.     ♦  14  H.  6.  22.  b.  t  9  H.  5.  J^tcl  S^C• 

23«b.]  byCandifli, 

obiter*    f  Fitzh.  pi.  xoi.  cites  S.  C 

[5.  In  a  writ  of  entry  in  nature  of  an  affife^  if  the  tenant  fays-  i  -^-i  1 
he  holds  for  life^  the  reverfion  to  N.  who  is  zjtranger  to  the  fuppoCd  Fol.  164. 
of  the  writ,  yet  he  (half  have  aid  of  him.  *  14  H.  6.  22.  b,  ^'"■v—j  ^ 
Curia.  21  E.  4.  15.  b.  50  b.  12  R.  2.  Aid  X22.  admitted.  Con-  *^l^J^^!^ 
tra  a  E*  3.  63.  adjudged.]  S.c.!!^p, 

by  aU  tbe 
Court.    Br.  Aid»  pi.  ico.  cites  S>  C.  f  S.  P.  il^id.  pi.  137.  cites  S.  C.  o-^— Fitzb.  AiJy 

pi.  94.  cites  S.  C. 

[6.'  So  in  a  writ  of  entry  in  nature  of  an  affife  again/l  a  parfon^  Fitzh.  Aid, 
he  (hall  have  aid  of  the  patron  and  ordinary^  becaufe  it  is  con-  ^'  '^g*' 
trary  to  the  fuppofal  of  the  writ,  though  he  claims  but  an  eftate 
for  life,  and  (ays  that  the  reverfion  is  over  to  the  biihop,  who  is 
patron  and  ordinary.    9  H.  5*  13.  b.  adjudged.] 

[7.  In  a  writ  of  entry  of  a  dtffiijin  to  his  father  againji  a  parfon  Fiteh.  Aid* 

or  vicarj  if  the  tenant  fays  he  found  the  vicarage  feifed,  he  mall  f  20  C  1 

have  aid  of  the  patron  and  ordinary,  for  he  jQiall  not  be  oufted  of  pi.  ^..  j^ 

his  aid  by  a  fidfe  fuppofal*     2X  £.  3.  55.  b.]  18a.  cites 

s.c. 

[  8.  But  otherwife  it  is  if  he  found  not  the  vicarage  fetfedy  for  ♦  Fitxb. 

diere  he  fhall  not  have  aid  agalnft  the  fuppoSd  of  the  writ«    *  2t  ^^'^»p^iS' 

£.3-S5.b.    ta?E.3.9-b.]  ^Ht. 

f  Pitib.  Aid,  pi.  4.  citet  S.  ^* 

[9.  But  if  be  Jays  that  his  predecefpir  diti  ftifed^  and  that  tbe  Fitzh.  Aid^ 
ancefior  ofwhofefeifin  the  demandant  denumds  in  the  time  ofvaca^  S!*^**^ 
tion  abated^  and  of  fuch  eftate  continued  feifed  till  he  binyelfwas 

VottXL  CL  parfon^ 
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partun^  mi  b$  ittundj  Ice.  he  fliait  hate  aid.    ^«  E.  3.  9.  h.  ad^ 

judged.] 
Fitih.  Aia,  [10.  In  a  cui  in  vHa^  Mpofi^  ihe  entry  of  the  tenant  bf  J.  to 
citcslpafch.  ^'f^^  '*f  *^^*"  Uafid^  Stc.  it  the  tenant  fays  that  R.  Uafid  this  l> 
18  E.  3.  him  for  life^  and  trays  in  aid  of  J,  N.  his  heir^  to  whom  the  rever^- 
s.  P.  and  Ji^  Jogj  now  belongs  he  fhall  have  it,  though  this  be  againft  the 
s.  aVnd     <ttPPO<«i  of  the  writ.     18  E.  3.  Aid  149.  ac^udgcd.] 

that  Roll  is  mifpiiatcd. 

Fitzh.  Aid,  r  II,  ^So^  in  a  cui  in  vita  where  the  entry  of  the  tenant  hfiA* 
llL  '^^'^  f?M  h  '*'  hufhand^  if.  the  tenant  fays  that  A.  Uafed  to  himkr 
Hft^  and  granted  the  reverfion  to  B.  to  which  he  attorned^  he  (hall 
Have  aid  of  B*  though  it  m  againft  the  fuppo£d  of  the  writy  for  he 
(foes  not  plead  this  in  abatement  of  the  writ.  22  E,  3*  17.  ad- 
judged.] 

[12.  In  a  writ  o{  entry  fur  diffdfm  done  to  his  father^fuppofing 

•  the  entry  of  the  tenant  by  6.  who  diffiifed^  &c.  the  tenant  v^tlj  fay 

that  R.  leafed  to  him  for  lifc^  and  fray  in  aid  ofhim^  [in  this  cafe] 

be  iball  have  it,  ihouo;h  this  be  contrary  to  the  iuppoial  of  the  writ* 

Centra,  20  E.  3*  Aid  31.] 

I  cannot  ^         [13.  \So^  in  a  writ  of  entry  fur  d\{l[t\(\i\  of  a  difTeiJm  done  to  hh. 

ft^d  thitU  ^tber  by  the  tenaftt^  if  the  tenant y^iyx  that  ie  islejiey  ice.  the  re- 

{Jj^^^'     Vfrfion,  to  y.  S.  be  fliajl  have  aid  of  him,  though  it  be  againft  the 

fuppofal  of  the  writ.    9  H.  5. 14.  faid  to  be  adjudged  before  Thim- 

ing  in  II  R.  2b     11  R.  2.  Aid  adjudged,  per  Belknap.] 

[14.  In  zformedon  of  a  gift  made  by  E,  3.  if  the  defendant  fhews 
H  gth  ihade  ay  E.I0  the  fethcr  of  E.  3.  and  fo  conveys  it  to  her 
ana  other  coparceners^  and  that  partition  »  made  between  them, 
fte  fltatf  have  aid  of  her  coparceners,  though  the  plea  is  contrary 
fo  the  fnppo&l  of  the  writ,  ^r  the  court  (hall  grant  it  tiiough  the 
plaintiJF  himfelf  cannot  without  abating  his  writ.  *  29  E.  3.  28.  b^ 
-  adjudged,! 

[15.  In  a  writ  of  dower  againft  2,  they  may  lay  that  they  are  co^ 
parcenerSy  &c.  and  made  partition^  and  one  fhall  have  aid  of  the 
other,  though  the  writ  fuppofes  them  jeintenants.  39  E.  3.  4.  b. 
a^udged.] 

[  r&.  In  zdumfuit  iitfra  aUxtem  in  ^tperli  rw/the  tenant  fhall 
have  aid  out  of  the  line.     34  E.  3.  Aid  165.  adjudged.} 
r-^^— ^       [  17.  In  a  writ  of  entry  within  the  degrees^  if  the  tenant  prajr^ 
Jol.  165^  in  2xAo{2Ljlranger  who  is  not  named  in  tbi  writy  the  court  fhaU 
-^^_f  grailt  it  ex  officio,  though  the  demandant  cannot  grant  it  for  abat- 
ing his  writ.     35  E.  3.  Aid  166.] 

1 8.  Cejfavit  that  the  tenant  held  of  Mm  aiid  cefled,  the  fnuni^ 
faid  that  /•  £.  wasfeifed  infee^  and  leafed  to  him  for  lifcy  and  picajed 
aiHof  him^  and  had  it  hy  award,  though  it  be  in  a  mannor  contrmj^ 
to  the  fuppolal  of  the  writ  that  he  held  of  the  demandant  Br.  Aidi| 
pi.  119.  cites  9  H.  7.  15. 

19.  But  in  wafte  the  tenant  faid  that  a  flranger  leafed  the  land  tQ 
Urn*  for  hfof  and  prayed  aid,  he  fhall  net  have  it,  fofe  tU^is  cta- 
tfary  t9  tb»  fuf^fid  d{  the.  writ*'  IbkL 
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(D)     In  what  Cafes  it  lies  contrary  to  the    ^ 
«  Suppofal  of  an  Avowry. 

[  I,  T  F  in  a  replevin  brought  hj  UJfee  for  years  an  avoutry  be  ]^.^**^*,^J 

*  made  upon  ajiranger^  and  the  lejfeefays  that  <?«if  ^.  J.  wai  citcsS.'c— 
and  yet  isfeifed  infee^  and  holds  it  ^M^  defendant  by  certain  fervices^  In  avowry 
he  Ihall  have  aid  of  the  leffor,  becaufe  without  the  Icflbr  he  cannpt  "^*'Z^^^ 
plead  this  matter  in  abatement  of  the  avowrv.     Co.  9.  Avowry,  ^^\^l^ 
20.  b,  Refolved,  17  E.  3.  6.  b.  ♦  18  E.  3.  7.]  faiuthathe 

btldfv  ttrm 
ef  his  Bff  ofiU  ieafe »/  tbisjhwigrr,  and  prayed  aid  of  him,  and  had  it.  Fitfh.  Aid,  pi.  133.  citet 
HtlL  i^E.  3.  9. 

[  2.  Btit  upon  a  genfral  allegation  that  his  kjjir  wasfeifed  in  fet  Fitah^  ASdJ 
end  leafed  to  him  for  life  or  year s^  he  (hall  not  have  aid,  becaufe  for  J^jj^l^"^ 
any  thmg  that  appears  this. is  but  hors  de  ^on  fee,  which  he  bimj- 
felf  may  plead  without  aicl.    Co.  9.  Avowry,  20.  b.  18  £.  3*  ?• 
adjudged.} 

[  3.  In  a  replevin,  if  the  defendant  ^v^wx  upon  J.  S,  as  upon  hU  S.F.bytho^ 
ven  tenant^  and  the  plaintiff  fays  thai  A.  wasfeijed  infeiy  andgav4  SP'^j^"^^ 
to  J,  in  tail  the  remainder  over^  which  J.  leyea  to  the  plaintiff  for  Brian ;  for 
yiars^  the  plaintiff  (hall  have  aid  of  J.  though  this  plea  goes  m  the  it  may'b« 
abatement  of  the  avowry,  for  his  falfe  fuppoial  {hall  hot  ouft  him  ^*'  ^^ 
thereof.    2H.  7.  10.  b.  11.  adjudged.]  *   faKiHSdii 

aid  prayer  trne.    Qgxre.    £r.  Aid,  pt.  1 17.  cites  S.  C  ■      Fitth.  Aid,  pL  ^5^  cites  S.  C. 


[4.  So\(  the  defendant  avoWs  upon  twoflrHngirs^  where  he  otigf/f 
to  avow  upon  three^  the  plaintiiF  bein^  lefie'e  tot  yeairs  ihall  hav<^ 
^d  of  them,  th6ugh  this  be  contrary  to  the  fuppofal  of  the  avow- 
ry.    19  E.  4.  9.  b.  QUaert.] 

£  5*  In  a  replevin,  if  the  defehdlnt  avows  upon  F.  as  his  wry  Br.  Aid,  pL 
tenantj  and  the  plaintiffays  that  A  gave  the  ttnd  by /no  to  G.  |^^^^ 
which  G.  leafed  to  htm  for  years^  he  ihall  have  aid  or  O.  (nota^  Fitzh.Aid^ 
the  avowry  U  changed  by  the  fine  without  notice.)  5  H.  5.  5.  ad«^  pi.ixo.citat 
judged.]  f'^'T^ 

^      o       J  .In  repirvm^ 

the  dtfetiAant  avmutJ  upon  j4.  S,.  as  upon  6is  Virv  thdtUf  and  the  platntiffaif!  that  N,  If^.  cuo/  Jtijtd  im 
f(f,  and  leafed  to  himjor  tet  m  of  yutrSf  and  pra\§H  aid  of  bim^  aod  could  HOC  have  it  i  for  N*  W.  is  p 
ftranser  to  the  avowry  by  which  the  pimintijffmd  tf^  tbefaine^.  6.  up6n  tvijom  the  d,pfuk^  avowtdf 
WKtdc  a  ftoffment  to  the  f aid  iV.  JV,  nvbo  gifJt  notict  to  tht  dtfendanti  &c«  and  t^tgrjciftd  to  otmfcrjtarf^ 
and  pmyed  aid  of  him.  And  per  t(?t.  cur.  be  IhaU  not  have  ai^>  bacauie  be  is  yet  d^Jhi^  f*  tt(t 
^vottnji  Quod  liota.    Br  Aid,  pi.  8.  cites  3  H.  6.  54. 

[6.  |n  a  replevin,  if  the  defendant  avows  t^n  a  jirangtr  the 
plaintiff  may  fay  that  he  was  jointly  infeoffed  with  his  Ivife  to^  hfild  ef 
the  chief  lordy  and  (hall  have  aid  of  his  wife,  though  this  be  againit 
the  fiiKJofel  of  the  avowry.    2  E.  2.  Aid  159.] 

7.  Af  common  law  no  aid  Was  grantable  of  a  ffranger  to  an 
avowry,  becaufe  the  avowry  was  made  of  a  certain  perfon ;  but 
now  by  iheflatute  21  H,  8.  the  lord  need  not  avow  for  any  rent 
or  fervice  upon  any  perfon  certain,  and  confequently  in  an  avowry^    .  ,  ^.^    _     ^^ 
according  to  that  aft,  aid  ihall  be  granted  of  any  man.    Co.  Litt.  ^^'>^'^^'/^ 
312.  a.  N^  VOi^^ 

a2  (E)    In         ^-^ 


itof  ZiH  [of  a  Common  Pfixfon.] 


(E)  In  what  Cafes  it  fhall  be  granted.  Where  Title 
is  derived  out  of  the  Party  himfelf. 


XXT"  HERE  title  is  derived  from  the  lejjiefor  Ufe^  being  defm-- 
^  ^    dant,  he  fhall  not  have  aid  of  the  leflor.  48  £.  ^.18.] 


59.  cites 

S.  C^^<Br.  Aid  (leVRoy,  pi.  19.  cites  S.  C.    >       But  for  the  point  of  the  cafe  in  thofe  books^ 

lee  Aid  of  the  King  (C)  pU  i. 


(F)     In  what  Cafes  it  lies. 

f  Fitth.  t  [  I,     TESSEE  for  life  fliall  have  aid  of  him  ill  rcvcrfion  though 
cikls,C^  '  ^^  ^^  vonch  nim.    18  E.  3.  8.   adjudged.  Contra,  *  30 

E.  3.  26.  b.  adjudged.  Contra  45  E.  3.  Aid  no.  adjudged.] 

.  2.  If  it  can  appear  that  he  who  prays  in  aid  may  ifouch^  he  is  al- 
\¥ays  oufled  of  the  aid  and  put  to  the  voucher,  except  the  tenant  by 
the  curtefy^  who  may  pray  in  aid  but  cannot  vouch.  Per  Markham, 
quod  non  negatur.    Br.  Voucher,  pi.  73.  cites  Tempore  R.  2- 

3.  If  a  man  dijirains^  &fc.  in  his  own  name^  and  after  maJtes  eonu^ 
fance  as  bailijfi  he  fliall  not  have  aid  of  the  lord.     F.N.  B.  118. 

(B.)  in^e  new  notes  there  (a)  cites  7  H.  4.  34. 

4.  Where  a  reverfion  for  years  comes  to  the  lord  by  efcheat  or  by 
alienation  in  mortmain^  or  by  claim,  for  purchafe  of  his  villein^  the 
leflee  fhall  have  aid  without  privity.  Br.  Aid,  pi.  11 8.  cites  8  H. 
jr.  8.  per  Keble,  Filher,  and  Jay. 

5.  ^71// where  a  mAn  by  teilamcnt  devifes  that  his  executors  JhaO 
make  a  leafe  for  years^  which  they  doy  the  le/reeihall  have  aid  of  him 
in  reverfion  without  other  privity.     Ibid. 

6.  And  M  guardian  endows  the  fenuy  (he  (hall  have  aid  of  the 
heir.    Ibid. 


(G)     Upon  what  Plea  it  fliall  be  granted. 


'frmif^tfM.tl  f  I.  T^  ^fcir^  facias  to  execute  a  fine  levied  of  the  ms 
^^^t)^d  '^  *^  defendant /jyx  that  the  land  for  which  he 


manor  of  B. 
is  warneA 
^^yje^'ed  is  part  of  another  manor  if  which  he  is  feifedfof  life^  upon  this  plea^ 
to  Dim  for  he  fhall  not  have  aid  of  the  reverfion,  becaufe  this  plea  amounts  to 
ur'^t^i'  this  that  it  is  not  cotnprifed  within  the  fine  which  goes  to  the  a£fion. 
udgtdhy  '    18  E.  3.  24.  b.  adjudged.] 

fne  all  bit         I 

right  in  tU  UtHnunts  to' hi  tit  right  of  B,  €omi  ctOy  &c.  and  pray«d  aid  of  htniy  and  the  opiaion  of  thf 
court  vi/Xif  that  he  (haU  have  aidt  for  fuch  fine  is  good  of  the  reverfiony  hecaufe  aU   his  riglit 
aftef  the  Icafd  is  the  reyerfion,  and  therefore  reverfion  palled,  and  the  aid  prayer  of  the  conufee. 
amounted  to  aa  attommenti  therefore  he  fliaU  liave  aid,  per  toC.  cur.    Br.  Aid»  pi  97.  cites 
37  H.  6.  5.    . 

n''''^^'^*^''* '  [2.  In  replevin^  if  the  defendant  acknowledges  Xht  taking  as  bai^ 
Fol.  166.  ftfftc  J.  S.  as  in  hisfeveraly  if  the  plaintiff  claims  common  appendant 

^^'^mi  thtm 

See  (P)  pL 


910  [of  a  Common- Perfon.]  izoS 

tbere^  which  is  in  the  right,  yet  the  bailiff  (hall  not  have^aid  of  his 
rnafter.    39  £•  3.  27.  adjudged.] 

3.  Trejpafs  [offalfe  imtrijonment^']  the  defendant  jujltfied  taking 
the  plaintiff  as  villein  of  his  majier  regardant  to  his  manor  of  B,  in 
another  countyj,  znd  prayed  aid  of  his  mafter,  and  could  not  have 
it,  but  after  they  were  at  iffue  if  he  was  born  within  the  efpouf-  , 
als  between  his  rather  and  mother  or  not,  and  then  prayed  aid,  and 
bad  it,  &c.   .  Br.  Aid,  pi.  62.  cites  38  £•  3.  34. 

4.  In  replevin  the  defendant  avowed  for  a  rent^charge^  the  plain* 
tiff  replied  that  he  held  jointly  with  y.  N.  of  the  feoffment  oftV.  Nl 
andjhewed  deedj  and  prayed  aid  of  him,  and  was  oufted  of  the  aid . 
by  award.     Br.  Aid,  pi.  104..  cites. i  H.  6.  6. 

5.  In  annuity  per  Danby,  Prifot,  and  others,  anno  30  H.  6. 
parfon  (hall  have  aid  of  patron  without  caufe  f^ewn^  otherwife  than, 
to  fay  that  B.  was  feifed  of  the  manor  of  ZJ.  to  which  the  advowfon 
was  appendant^  and  prefented  hinty  and  that  he  found  the  church  aif-  ■ 
charged^  &c«  and  prayed  aid,  and  the  caufe  is  not  traverfable  where 
he  {hews  caufe,  as  it  ihall  be  where  land  is  demanded  againjl  te* 
nant  for  life^  for  he  Jhall  Jhew  caufe^  and  the  caufe  is  traverfable  of 
the  aid,  and  not  in  writ  of  annuity.  Note  the  diverfity.  Br.  Aid> 
pi.  89.  cites  22  H.  6.  47. 

6.  In  replevin  the  defendant  avowed  upon  N.  as  upon  bis  very 
tenant  for  rent,  the  plaintiff faid  that  N,  enfeoffed  P.  who  was  feifed 
infee^  and  leafed  to  the  piatntifffor  40  years^  and  prayed  aid  of  P. 
&  Curia  contra  eum,  becaufe  r.  was  a  ftranger  to  the  avowry, 
and  therefore  he  laid  further,  that  P.  gave  notice  to  the  Urdj  now 
defendant,  and  prayed  aid  of  P.  and  the  whole  court  was  widi 
him,  by  which  they  granted  the  aid  gratis  to  the  plaintiff)  Quod 
iiota.    Br.  Aid,  pi.  121.  cites  5  £.  4.  io6. 


(H)     Upon  what  l^ue  it  lies. 

[  X.  I  N  ejeSfment  of  ward  of  J.  S.  the  heir  of  J.  D.  who  held  Fitzh.  Aid, 
.  of  him  by  homage,  &c.  if  the  defendant  fays,  that  y/.  ivas  P>'^4'  cites 
feifed  in  fee^  and  leafed  this  to  J.  D.  for  life^  the  remainder  to  P.  Sce(p7pl. 
and  he  entered  as  bailiff  to  P.  after  the  death  of  J^  D.  and  upon  5.8.0.-^^ 
this  plea  iffue  is  joined^  whether  J,  D,  was  feifed  for  life  or  infecy  ^!^  ^jf^iw 
the  defendant  (hall  have  aid  of  P.  becaufe  his  eftate  will  come  in  ^vhcrc  the 
qucflion;   for  if  J.  D«  had  a  fee,  his  eftate  is  gone.     21  £.  3.  title  0/ him  in 

22.   b.l  reverfi<M  it 

"*  •     mt  difchfed 

in  pleading  mr  eomes  in  jurjlioft,  aid  lliall  not  be  granted ;  per  Broker,  Prothonotary.  Owen  431 
sS  Eliz.  Anon*    « 

[2.  In  trefpafs  of  cutting  of  certain  treesy  if  the  defendant  jujli*  Br.  AW,  pi 
fiisfor  common  ofejtovers  as  leffee  for  years  of  J,  S.  by  title  of  ^nr-  sfc?*^** 
jcrtptiony  if  iffue  be  taken  whether  he  cut  them  of  his  own  wrongs 
or  for  the  caufe  aforefaidy  the  defendant  Ihall  not  liave  aid  of  the 
plaintiff,  becaufe  the  ijiie  is  all  in  the  perfanaltyy  (and  the  pre^m 
fcription  is  acinowledged.)   21  £..  3^  4t*  adjudged.] 

0.3  [3-  Sut 


4Q$  X  9^  [^f  a  Comman  FerfQn.] 

Br.  Aid,pL  .  [|.  ^1,^  ^  ig^  l^d  t^n  takfn  upon  the  right  ff  tjkwn  he 
sfc!^^      ihouJd  have  had  aid.     21  E.  3.  41.] 

.'   *  ['4*  Iff  a  ri^iivifty  a  the  MMattt  as  Uffiefor  life  avows  far  a 

Xint'-ferviu^  W^  thf  ^laintijT pleads  bars  de  /on  ftcy  upon  which 
tfafsy  are  at  ijpie^  th^  defendant  fliall  have  aid  of  him  in  reverfion, 
though  he  in  revi^riiQh  may  diftrain  after  the  death  of  the  defendant, 
£  209  3  although  this  be  now  found  sygainft  the  defendant.  29  £.  3.  40, 
adjudged.] 

[  5*  So  if  an  avaiwry  ^e  upon  the  bujkand  plaintij^'m  replevin,  as 
in  ti^e  right  of  his  %uife  for  ftrvices^  and  the  plainttflt  pleads  hors  dt 
fi^flU  W^tjfiu  tkinupon  joined,  the  huiband  ihalihavi  aid  of  his 
wife.     29  K3.  24.  adjudged.] 

\i>.  \.oo'\  in  TipUvin  hj  the  karon^  if  the  defendant  avows  by  rta^ 

fon,  of  aUaf^for  Ufs  m^ujle  to  the  baron  and  feme  rendering  renty  and 

^r  rent  arrear  9vows9^&c.  the  baron  fliall  have  aid  of  the  £bme. 

3?  E.  3.  6.3 

•  Fitxh.         [  7.  in  trefpafs  for  hating  his  fervant^  if  the  defendant  jti/iifiei 

Aid|  p!.  II.  iicaufe  the  fervant  was  his  villein  in  right  of  his  wifey  to  wmch  the 

cites  S.  C.    plfiijgiiff  fays  he  was  not  bis  villein  at  the  ttme  of  the  battery^  upon 

S^bich  tbey  are  at  iflitf,  the  bu(band  (ball  not  luve  add  of  ^e  wife, 
ecaufe  the  ifTue  is  taken  between  Jirangers  upon  a  trefpafs  only. 
28  E.  ^  98.  b.  adjudged.    *  27  E.  3.  89.  b.] 
See  (P)  pi     *  [  8«  In  an  aHipn  upon  the  ftatute^r  taking  averia  cariuawhero, 
7.  S.C. .      fj^^g  ^^j,g  others  fuffcienty  if  the  difendant  acknowledges  the  taking 
as  iailijf  to  J.  S./or  renty  abffue  hoc  that  there  were  other  fufficient, 
iattloy  and  ifiue  is  taken  upon  this,  the  bailiff  ihall  not  have  aid  of 
bi3  tnafter,  becauft  by  this  ifltie  the  feigniory  is  not  in  queftion* 
I5  H.  6.  Aid  72.  adjudged.] 
See  (P)  pi.        [9.  The  fame  law  if  in  replevin  he  pleads  non  eepit.     15  H.  6. 

l!^^.  Aid  7«.  per  Jenny.] 

but  is  mifprinted  there  (14}  bftead  of  (15)  and  the  word  (Aid)  omitted. 

10.  In  trefpafs  the  defendant  faid  that  the  place  wherOy  &c.  is  the 
franktenement  of  his  brother^  who  leafed  to  hiniy  judgment  (1  AAio, 
IJorton  laid,  our  franktenement^  priir,  and  the  other  e  contra ;  and 
file  defendant  prayed  aid  of  the  leiTor,  and  had  it.  Br.  Aid,  pi.  39. 
cites  7  H.  4.  4-     " 

Fol.  167.  (I)  ^^itai  Perfons  {hall  have  Aid,  in  reJpeSl  ^ their 
'  *  Efiates. 

3r. Aid.  ]^.  [  X.  TE  tfaAie  ve  tjpintftnants  infeey  zoAone  is  in^tefidedyht  ihall. 
i-lbid  pi.  ^^^  ^^^^  ^^  of' his  companion,  becaufe  one  hath  as  ^higll 

TTpites^C.  sn  eftate  as  the  other,  and  bath  power  to  plead, any  glea  in  dpT- 
For  it  \^  as    charge  cf  die  land  a$  well  as  the  other,    a  H.  6  7.I 

faid  thai  ^  ^  '  -* 

one  tenant  of  ^ciimple  mal  Ino^  ha?e  aid  of  vwthfTy  unlefi.  ip  cafe  of  coparceners  to  recpyaf^ 
pro  rata,  c»r  to  have  the  youc^ier  1^  the  wainranty  panroouot.     ■         ^.  Jpinteiianb y,  pV  u 
cites  S.  C.  ■   I      '    l^it^h*  Aid,  pi.  ct.  ekes  ^H. 4.  6^.  7. 5. P.  and  fffcms  to  intend  J.  C'  ■ 

S.  P.  and  alfo  the  other  is  at  no  t^sfohief ;  for  he  "fliaH  nor  be  conoKided  by  the  pXcacf  hit  com* 
p.uiinn,  hut  may  folfify  in  another  ift^  «.  4id»  B^  X>i3* '  f^^  tft  %f  ^  |^iyi«i  Mf»  Aui, 
pi.  icO.  cjtei  j^  H-  ^  ^»  S.  ?• 

4  i^•S^ 


919  [of  a  Common  Perfon.]  80^ 

,  [.2.  ^tf  if  2  )<»ntenants  in  (tt  make  partition^  and  one  is  im-  s' J^.B.fn^. 
plea4cd,  he  (hall  not  have  aid  of  the  other  at  the  common  law  \  ^^  ^^* 
for  the  warranty  was  deftroycd  by  .the  partition.    Convra  %  H.  }9in!ima>ns 

6*  7*    b.J  wiitenamt 

if  COHtfMOHf 

md  Uftir  Iftirtf  after  partUioa  maik,  Jhall  Ltve  oiA  of  tht  other ^  or  of  their  he-rt,  to  dereigf*^  the  nvarremty 
faramokntf  and  fo  ruover  ^i«  rata,  as  is  ujed  heiwan  cofMcemtrs  by  the  courfe  of  the  commit  to;  dfti^ 
fnrtiiioH  made, 

[  3»  If  the  tenant  brings  (f  replevin  azainjl  the  lord  paramount^  [210! 
ind  ne  avozvs  upon  him  as  his  tenant^  and  he  pleads  in  abatement  of  Sce(l.a)i>i. 
the  avowry  that  he  holds  of  the  mefney  and  the  mefne  of  the  avoivanty  »•  5.  C. — 
he  (hall  have  aid  of  the  mefne,  becaufe  perhaps  the  mefne  hath  a  ^|^^^  ^T 
Qiatter  of  eftopple  again(V  him.     9  H.  6.  27.]  dtVs'.c.  * 

-  [  4«  Tenant  in  tail  (hall  not  have  aid  of  him  in  remainder  in  fee  j  Tenant  in 
for  he  himfelf  hath  an  inheritance.  2  £•  3.  46.  b.  adjudged*]  uii  (hail 

have  9t\4  of 
the  queei\,  but  noc  of  a  common  perCon.  Arg,  Cra  E«  417.  pi.  xx*  cites  10  H«  7*  20.  and  3} 
£•  j.  14. 

[  5.  Tenant  after  poftbility  (hall  not  have  aid,    ♦  2  H.  4.  17.  b.  •  S.P.  But 
adjudged.        and6i.b.    11  H.  4.15.   8H.6.2S-  loH.  6.  i.  8.  ^J^J^; 
a(l]udged,  for  the  inheritance  that  was  once  in  him.  39  £.  3*  16.  ad-  ihaii  be  re. 
judged.    31  E,  3.  Aid  35.  adjudged.]  ceivcainhi* 

default.  Br. 
Aid,  pi.  37.  cites  a  U.  4.  i6.— — Co.  Litt.  27.  b.  5.  p..«i«»Le.  29 r.  pL  397*  Arg.  S.  P.  but  fays 
tbac  his  grantee  (hall  have  it. 

[  6.  Leffie  for  life^ .  the  remainder  in  tailj  the  remainder  in  fee  See  (K)  pi. 

to  himfelK   (hall  have  aid  of  the  remainder   in  tail.      41  E.  J,  l'^^'^  * 
,    ki  S.  P.  not- 

1^-  "-J  withftand- 

ing  he  himfelf  had  the  fee.    Quod  nota.    Br.  Aid,  pi.  913.  cites  S.  C.«-«»Fitzb.  Aid,  pi.  iii. 

cites  S.  C.  accordingly,  after  great  debate. 

• 

[  7.  \S  leffeefor  life  of  a  feigniorf  avows  in  replevin,  he  fiiall  have  Br.  Aid,  pi. 
aid.    9  H.  6.  26.  b.  of  the  teverixoner,]  sjc"b« 

this  matter  ought  to  appear  in  the  avowry  ;  foi'  otherwiie  be  has  not  fliewn  caufe  to  pray  in  aiil 
upon  his  avowry. 

r  8.  Leflce  for  years  (hall  have  aid  in  an  avowry  for  a  rentJervice*  *  ^r*  J??*l" ' 

*  r^  r    *»    Q       A  A  IT    ^    /,     k  1  derm  Aid, 

*  45  E-  3-  S-    to  E.  4.  2.  b.  J  pj.  5.  cites 

Paich.  4s  £•  3*  7«  S.  C.  "Fiuh.  Joinder  en  Aid,  pK  9.  cite»  S.  C.  f  Br.  Aid,  pi.  izt% 

cites  S.  C* 

So  in  avowry  for  a  rent-cbarft  as  well  as  for  rent-fervlce,  and  yet  the  avowry  is  (i*t  made  vpoa 
any  perfoa  in  ceittin.    Br*  Aid,  pU  106.  cites  39  H.  6.  35.  per  cur* 

[  0.  So  in  trefpafs  leflTec  for  years  (hall  have  aid.    ♦  1 1 H.  4*  90.  *  Br.  Aid 
1 5  fi.  4.  2.  h.  being  dcfisndant,  adjudged.]* "  s!c. & s!p. 

per  Culpepper,  after  his  term  ended.  Fitzh.  Aid,  pi.  X05.  cites  S«  C,  •^  Br.  Aid,  pL 

\l^.  cites  S.  C.  accordinglyi  but  contra  if  he  is  plaintiff. 

[  10.  Leflee  for  years  (hall  hare  aid  in  trefpafs  for  fijhing  in  a 
pifchary^    4J6  £•  3.  1 1.]  * «      v 

^[11.  Tiw«/irttt;iV/(haIlhswcaid.    ♦.ylf.  4.31.  b.  t4E.4.  !^^'*  ^J^ 
1*4  b.  adjudged.    Dubitatur  2  H.  4.  25.     Contra  $  11  H.  4«  90*  S.'c.!l— 

adjudged.    Contra  27  £•  3*  88*    |[  12  E.  4.  5.  adjudged^]  ibid.  pL  53. 

cites  s«  \»m 
accordingly,  that  lie  (haU  not  have  aid;  for  he  has  no  intereft  certain  to  lofe«  by  tha  opintoi 
•lisere. 


210  Sin  [of  a  Common  Pci;fon.] 

+  Br.  AW,  pi.  1*2.  cites  S.  C.  tint  he  lia^  the  aid  5  for  the  iflfuc  is  upon  the  franldenemen^ 
vhicb  tenant  at  will  cannot  try  without  aid  of  the  tenant  of  the  franktenement.*— —  Fitzh.  Aid, 
pi.  85.  cket  S.  Q.  t  Br.  Tenant  per  Copic,  jil.  3.  cites  S.  C.  Fitzh.  Aid',  pi.  105. 

cites  8.  C.  but  that  he  was  oufted,  he  praying  it  aftei  iffue  jomed.  . 

I  In  replevin  the  defendant  avowed  upon  a  ftrangert  the  plaintiff  (hewed  that  th«  ftranger 
leafed  to  him  at  will.  Awarded  that  he  (hall  not  have  aid.  Fitih.  Aid.  pi.  93.  cites  S.  C— - 
Br.  Aid,  pi.  135.  cites  S.  C.  accordingly.-— S.  P.  accordingly,  Br.  Aid,  pi.  139.  cues 

10  H.    6»    Ifm 

•  Br.  Aid,  [12.  If  an  dvowry  be  upon  baron  and  fenuy  afler  tjfue  had  for 
yl.  a6,  dtcs  jj^^^^  /;,  fi^g  right  of  tbefemiy'the  baron  fliall  have  aid  of  the 
Fit»h.Aid,  f«ne.  ♦  43  E.  3.  13.  in  a  replevin  brought  by  the  huftand, 
pi-  ix4f       t  35  H.  6.  10.  adjudged.] 

cites  S.C.  *"*  "  „       .      ^   ^  ^   A'A 

f  Br.  Jmnder  in  Aid,  ph  9.  cites  S.  C.—— Fitzh.  Aid,  pi.  8».  cites  S.  C.       ■    Br.  Aid, 

pL  17.  cites  S.  C  I     See  pU  13.  S.  C. 

r  21 1  1       C  ^3-  [^]  *^^  *'^  avowry  upon  baron  and  ieme,  for  rent  tffuing 

•  .So  if  the  ^^  of  the  land  of  the  fenU'^  the  baron,  plaintiff  ihall  have  aid  of  his 
avowry  is     feme.     46  E.  3.  II.     ♦  9  H.  6.  26.  b.     f  35  H.  6.  10.    ad- 

feme,  for  the  right  of  his  feme;  hut  this  matter  ought  to  appear  in  the  avowry  ;  for  otberwife  ha 
has  not  (hewn  caufe  to  pray  in  aid  upon  bis  avowry.    Br.  Aid,  pi.  xo.  cites  S.  C. 

\  Br.  Joinder  in  Aid,  pL  9.  cites' S.  C.  but  mentions  nothing  of  the  rent,  or  what  the  avowry 
was  for.  ■  Fitzh.  Aid,  pi.  Sa.  cites  S.  C.  that  it  was  made  in  right  of  the  feme,  bat  fays 
not  for  wbat^i       ■   Br.  Aid,  pi.  17.  cites  S.  C« 

[  14*  If  die  baron  jtiflijies  the  iutprifonment  (f  his  wife*s  villein 
during  coverture^  after  the  death  of  the  feme  ne  (hall  have  aid  of 
thp  heir*    11  H.  4.  90.] 

[15.  In  an  avowry  upon  the  baron  for  Jervices  due  in  right  of  the 
feme^  he  (hall  have  aid  of  the  feme.    39  £.  3,  15.] 

[16.  In  an  avowry,  lejfeefor  life  Ihall  have  aid  of  the  reverfion, 

17^- 3- 33- b.] 
Tenant  in         [17.  So  tefiant  in  dower  in  a  replevin  (hall  have  aid  of  him  in 
dower  fliall  remainder  upon  whom  the  avowry  is.    15  E.  3.  .  Aid  33.   ad* 

hfrninre"!    ]^^%^'] 

verfion.    Br.  (^o  Warranto,  pi.  i.  cites  It.  Not.  fo«  2. 

Ow.  j8,29.       [18.  If  lefee  for  years  holds  over  his  term  he  fliall  have  aid  of 

between  a  tenant  at  will  and  a  tenant  at  fuiferance ;  that  a  tenant  at  will  0iall  have  aid,  but  that 
tenant  at  fufferance  (ball  not?  and  cites  %  H.  4.  a  Lc.  47.  pi.  59.  Arg.  S.  P.  cites  i\ 

H.  4.      ■         See  pi.  II.  and  fee  (L)  pi.  9.  la 

•  Br.  Aid,  [  19.  In  a  real  aftion  tenant  by  the  curtefy  fliall  have  aid  of  the 
pi.  65,  cites  revcrfioner  for  the  feeblenefs  of  his  eftatp.     ♦  21  E.  ^  lii.  b.    26 

ruzh.  Aid,   ^'  3-  09.  J 

pi.  21.  cites  S.  C.  -—See  (E.  a)  pL  5.  S.  C.-^See  (F)  pi.  a. 

^*"^— J  [  20.  In  an  attaint  againjl  the  wife  of  him  who  recovered^  being 
Fol.  168.  tenant  in  dawer^  flie  fliall  Jiavc  aid  of  him  in  rcverfion  for  the  wcafc- 
^  "V*  ■*■*  ncfs  of  her  cftate.    40  Aff.  2CL  adjudged.] 

See  f  A )  pi. 

SI.  and  14.  S.  C— Fitzh.  Aid,  pi.  Z5S.  cites  5.  C. 

a  .    (ar.If 


3fD  [of  a  Common  Pcrfon.]  21 1 

[21.  If  2  executors  have  a  term  one  fliall  have  aid  of  the  other,  Br.  Aid,pL 
becaufe  one  alone  cannot  'have  aid  of  the  leffon      11  H.  4.  e^j^*"*^ 

63.  b.J  Fitzh.Aid, 

pi.  S04.  cites  S.  C Sec  (O)  pL  3,  S,  C; 

[  22.  So  If  a  man  JKflifies  as  jotntenant  for  life  with  another,  he  Br.  Aia,  pi, 
fliall  have  aid  of  him.   iiH.4.63.b.j  IVi 

▼iz.  3  jointenants  are  for  life,  trefpafs  is  brought  ajrainil  the  one,  he  fliall  juftify  as  the  frank* 
tenement  of  him  and  his  companioiiSi  and  tiiey  3  (hall  have  aid  uf  him  In  reverfion.  Per  S]u«nef 

*  [  23.  In  a  rattonahllthus  divijis  agatnft  lejfeefor  lifey  he  fliall  have 
^d  of  him  in  reverfion ;'  for  this  is  a  writ  of  I'lght,  14.  £•  3.  Ai4 
23.  adjudged.] 

[  24*  The  fame  law  in  a  writ  of  admeafurement  offafture^  14  E, 
3*  Aid  23.  per  Shard.] 

f  25.  If  a  man  gives  the  vejiure  cfhts  landj  and  he  cuts  and  car^ 
ries  ity  and  a  firanger  brings  trefpajs  againji  himy  he  fliall  not  have 
aid  of  the  donor,  becaufe  he  has  not  an  eftate,  but  by  cariying  he 
kuh  die  eiFed  of  his  gift.    11  H.  4.  90.] 

26.  It  was  faid  for  law  that  tenant  for  life  may  choofe  whether  he  f  212  1 
tuill  vouch  or  pray  in  aid  of  him  in  reverfion.    Br,  Aid,  pi.  9.  cites  ^  ** 

9  H.  6.  3, 

(K)     Of  whom. 

[  I.  TF  there  be  tenant  for  life^  the  remainder  in  tail,  the  re-  •Br.  AI4, 

-B-  mainder  in  tail,   the  reverfion  in  fee^  and  the  reverfion  g^^9'  ctfo 

defcends  upon  the  laji  remainder^  2xA  after  the  lefiee  is  impleaded,  he  pitzh.  Age, 

Audi  have  aid  ofaiL    ♦  49  E.  3,  13.]  p^-  a8.  cites 

So  of  leafe  for  life,  remainder  in  tail,  the  remainder  in  fee,  the  lelTee  (hail  have  aid  of  the  1  feveral 
remainders  at  one  inftaac.    Br.  Aid,  pi.  134.  cites  la  E.  4.  3:  And  was  not  fuffiered  to 

hare  aid  of  one  without  praying  aid  of  both.    Br.  Aid,  pi.  38.  cites  7  H.  4.  z. 

r  2.  If  there  be  tenant  in  tail^  the  reverfion  in  fee  to  himfelf  he 
Ihall  not  have  aid  of  himfelf  40  E.  3.  13.  J 

r  3.  But  if  there  be  tenant  for  life^  the  remainder  in  tail^  the  r^-  •  Br.  Aid, 

nmnder  in  fee  to  the  Uffee^  the  leflee  fliall  have  aid  of  the  rmaindir  gl'cil^ 

in  tasL    *  41  £•  3.  16.  b,  and  there  he  prays  it  only  of  him.    42  Fitzk  Aid, 

£.  3.  8.  b.    But  the  reafonis  given,  becaule  ^t  fee  is  not  in  him^  pi-xu. cites 

ji^  tiU  the  tail  fpnrt.]  l^^j^ 

r4.  Fem  leffee  takes  the  reverfioner  in  fee  to  hufband^  and  after  6.  S.  c. 
wnt  is  brought  againft  them^  fiie  fliall  not  have  aid  of  the  bujband. 
41  E.  3.  17.] 

[  5*  If  there  be  leffee  far  Ufe^  the  remainder  in  tail  to  J.  S.  and 
after  the  reverfion  tn  fee  defcends  upon  J.  S.  alfo,  the  leflee  fliall 
have  aid  of  him.   Contra  21  E.  3.  55.  b.  adjudged;  but  quaere.] 

[6.    A  parfon  fliaU  M%i  ksufc  did  of  bir^elfi  being  patron.    7  f^^^f.^^; 

U,  6.  41.}  Aid,  pL  xc 

dtesS.C. 

17' ^I" 


9ii  Jittt  [of*  Qomtf^n  ?tr£f>n.] 

pL5i.cit€f  hath  thi  remainder  timUd  hgjufb  name^  and  he  baviqg  til^^  b/ 
!l?FU»bt  P^J^chafe.     xi  H,  74,] 

^id^  pL  25.  cites  Tiin.  xx  |C.  4*  ?4-  S«  P.and  (eems  to  be  the  cafe  intended  by  KoH. 

« 

[ 8.  If  tbere  be  UJjjitfit  H/sy  the  rtvtvfian  af^it piffikiliiy U  J.S* 
the  remainder  to  the  right  heirs  of  J.  S.  le&e  mall  have  aid  rf  J.  £• 
17  £•  3.  43,  b.  adjudged.] 

[9.  If  there  be  iefiefor  life^  the  rmaindtr  in  fee  to  anothe^y  Ae 

leftee  fhall  have  zii  ybim  in  remainder-,  for  he  bath  a  prefent 

e((ate  vefted.    26  £,  3..  69,  b.  adjudged.    Contra  29.  £•  3.  ^ 

adjudged.] 

•  Ow.  137-      [  ip.  If  there  be  leffeefir  life^  the  reverfion  forjifiy  the  reuerfion 

cites  s.c.     /;,  f^g  ^e  leifee  fliallhavc  aid  of  him  in  reverfiom  for  life^  thouirh 

that  tenant   be  hath  no  inheritance,  becaufe  he  may  pray  n\  aid  over  of  him  that 

for  life  ihaU  bath  the  fee.    Contra  *  11  £.  3.  Aid  32,  p^r  Shard«] 

have  aid  of    '  ^    " 

the  reverfioner  for  life.    But  Fittb.  Aid,  pU  32.  which  cites  the  S.  C.  is  that  Isf  Shard,  the  aid  it 

not  grantable.  , 

A.  sraot^  tqB.  for  Uftt  [remainder  to  Cfar  li/tf']  the  revtrfim  to  A,    A  l^fmedon  i$  brought 
againft  B.  wlio  prayed  in  aid  of  C.  without  praying  it  of  A.    AU  the  jnfticeSy 

[^  T  0  1     prc^r  VVarbuitouy  held  tUtf  B,th9uU  not  ha/ve  the  aid  pfC,  becaufe  B.  hath  as  bigK 
^  ^  3  J     an  eftaCe  as  C.  and  may  plead  all  chat  C.  may;  But  i/B.  was  t€ncmi  for  fife,  tbt  r** 
MMnder  to  C.  in  toil,  there  he  (hail  have  aid  of  C.  the  tenant  in  taiL    Ow.  137.  Triiu 
10  Jac.  Barnes's  cafe. 
If  A.  be  ttnantfor  life,  the  remainder  to  B,for  iife,  the  remainder  to  C.  in  ftt ;  A.  (hall  have  mA 
•f  B.  and  C,    For  othenvife  he  in  remainder  (haU  not  cofuc  in  to  plead.    Ow.  157.  per  cur.  cites 
s^H.  6.  6.  IX  £•  3.  x6. 

II.  Net  of  him  who  is  eflopped  to  m^intaui  the  iffiie.. 
^1  -*■  n       [  12*  \^A$']  if  a  replevin  be  agoing  tbrtty  and  9Hfi  dtnies  the 

FoL  169.  taking,  and  the  other  cdttfajis  the  takings  as  hailijfs  rf  him  vibto 

Vii^v*"""^  denied  it^  for  damage  feafant^  they  fliall  not  haye  aid  of  him  \  fat 

Fitsh.Join-  he  cannot  maintain  the  taking  which  he  hath  de^ed,     42  £• 

^r^l*  3.  6.  b;    1 212  H.  6.  53.    19  £.  3*  Aid  27.  adju4g^    Qi^re 

§!a-!!^  18  £.  3.  53-  b.J 

See  (P)  pi.  4.  S.  C.  f  S.  p.  by  the  Reporter ;  but  dubitavit.    Br.  Aid,  pi.  ^.  cites  %% 

H.  6. 53.— — -— -^  pi.  4.  S.  C 

(L>    What  Perfon,  m  r^e&  if  bis  EfiaHy  dsA 

have  Aid. 

[  I.  TN  a  juris  utrum  againft  lejfei  for  lifey  he  filall  have  aid  of   r 
-■•  hira  in  reverfion.     i  j  H.  4.   Aid  177.  adjudged.] 
[  2.  \_So']  in  a  f^rrpeddn  againft  Itffet  for  life)  he  fliaU  have  aid^of 
him  ii)  reverfion.     33  E.  3.  Aid  de  Roy  106.] 
In  a  writ  of      j:  j,  |^  ^  writ  of  partition  brought  againft  tenant  fy  the  ewrt^jy 
^T!^^cel  •*«  ft^aU  have  aid  of  him  ii»  irveSan,  becaufe  the  partition  fails 
meragainji     in   the  right,  though  no  land  is  demanded  ther.eby;     5  £.  3. 

HAantb^tbe    Aid  I48.I  ' 

furtfjy  of  the 

aher  coparcener  who  is  dead,  he  prayed  aid,  and  had  it,  though  the  land  (hall  not  be  recovered 
by  this  aaion ;  for  the  partition  ihaU  bir.d.    Br.  Aid,  pi.  140.  cites  the  Regifter,  76..  ■ 

See(A)  pLzS.  at,» 

[4.  Ja 


ZiD  [of  a  Common  Pcrfon.]  ;j|j 

[4.  In  a  repUyin^  M  the  diftndant  avow%for  damagfAafint^  ai^. 
the  plaintiff  claims  common^  upon  which  they  are  at  1^^,  the  de^ 
fendant  being  leflee  for  lif<?,  fhall  have  aid  of  him  in  reverfion, 
19  R.  2.  Aid  del  Roy  113.  adjudged.] 

[5.  In  a  replevin  th^  plaintiff  Ujlse  for  years^  (ball  have  aid  *f*'^!;*^*'^ 
of  him  in  reverfion,  if  the  avowry  be  upon  his  lejfory  becaufc  a  re-  dt«  6'k.4. 

turn  ihall  be  awarded  againft  him,   and  he  without  aid  cannot  i. — 

plead  but  hors  de  fon  fee,  or  tantamount.     ♦  6  5.  4-  2.  b.    1 5  E-  ^^'  ^'  ^ 
4*  2,  b.  though  it  fecms  he  may  join  to  die  prayee.     Contra  3  ^r.  Br. Ail 
£.  2.   Aid  161.  adjudged.    Contra  8  R.  2,   Aid  del  Roy  iz8.  pi.i26'.cices 
adjudged.]  5  £.4.2. 

[  7.  The  fame  law  in  an  aftion  of  trefpafs  by  the  leffee  for  See  (A)  pL 
years.    Contra  8  R.  2.  Aid  de  Roy,  1 17.  j  7-  s.  P. 

f  8.  If  there  are  2  coparcener Sy  and  each  has  iffue  a  fon^  and  one  Fitzh.  aI4» 
coparcener  enfeoffs  her  fon  and  betr^  and  one  J.  in  fee^  a^id  dies,  g^-^''^**^ 
and  the  other  coparcener  rfiVx,  and  her  fon  leafes  her  part  to  %  for  Br.  AiJ,  jiL 
10  years^i  and  y*  leafes  the  landj  where  the  taking  wasy  to  toe  two  i^- «»'« 
fons  for  S  yearsy  and  the  lord  diftrainsy  and  the  two  Jons  bring  a  %^'^ 
repUviny  and  he  avows  upon  themy  they  ihall  not  have  aid  of  J.  hcAQpinio^ 
upon  this  matter,  becaufe  they  have  a  fee,  and  fo  their  dftate  jiot  ^^^  <i^^ 
fctbk.    3+H.6.46.b.]  ^^|,y 

the  (Irafiger  to  the  avowry,  neither  flia]!  one  termor  have  aid  o(  another  termor 

in  avowry ;  but  if  he  had  prayed  aid  ot  him  who  was  party  to  the  avowry,  h^    f  2  I A  1 

ipi^ht  have  aid  of  him,  and  the  other  might  join  without  proceis ;  and'  if  notice  was    L  ^  ^  T  J 

given  to  the  lord  bv  the  itranger  to  the  avowry  of  the  fenffroent  of  the  coparcener 

made  to  him,  he  might  join  to  the  plaintiff  and  abate  the  avowry.    Br.  Ai^  pL  x6.  cites  S.  C.  {ler 

Phfot  and  Moile. 

Q.  Tenant  at  will  Ihall  have  aid  of  his  Icflbr  for  th/e  weaki>efs  See(i)  tu 

ihaU  have  aid  in  replevin.    Fitz.  Aid,  pi.  63.  cites  13  U,  6« 

f  10.  Tenant  at  will,  according  to  the  euftonfy  (hall  have  aid  of  Br.  Aid,  pL 
the  lord,  whore  the  right  of  the  feigniory  comts  in  qu^iony  by  t^e  |,*(^"^or<s, 
iflue  taken.    21  H.  6.  37.  adjudged.]  ingiy.— ^ 

He  rhall 
have  aid  oC  the-lord  io  trefpafs  after  iffue  joined.    Br.  Teofint  by  Copy«  5cc.  pK  4.  cites  S.  C.-— « 
Fitah.  Aid  de  Roy,  pL  22.  cites  S.  Ci.    ■.  ■        Mo.  12^.  j^l.  276.  S.  p.  cites  u' £.  4.  7.  and  a( 
E,  4.  See  (K.  a)  pL  x  i. 

1 1.  He  who  has  foe  JhaU  not  bam  aidk    9r.  Counterplp  de  Aid, 
(d,  4.  cites  41  £,  3.  37* 

(M)     ^iSc  ihair  have  Aid.     Th«  Barcm  of  the    FoLiya 

Feme.  ^""W"^ 

[  I-   I N  a  replevin  by  the  baron^  if  the  defendant  avows  upon  J.  S.  ^^  ^«re 

a  ^r anger y  the  baron  may  fay y  that  he  has  nothing  in  the  p^^^^*^ 
land,  but  in  the  right  of  his  feme  as  her  dowery  the  reverfion  to  famftranftr 
J.  S.  and  (hall  have  aid  of  his  wife,  though  ffie  is  a  ftranger  to  H'^dfo  his 
Sw  avowry.     19  E,  3.  Aid  143.]  ^Z{:^' 

BQlldog  but  in  rijbt  of  his  wife»  and  pniyed'aid  of  her,  and  had  it,  and  after  they  a  may  pray  aid 


of  his 
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of  this  IdTofy  and  then  all  of  Cbem  may  plead  riens  arreao  or  difclaim  per  cun    Br.  Aid,  pL  ^4. 
•ifiBS  %%  H.  6.  £  Ic  3. 

2.  Avowry  upon  W*  becaufe  he  leafed  to  W,  mnd  bis  feme  for  Ufe 
rendering  rent^  ore.  by  which  W.  prayed  aid  of  bis  feme,  and  had  it^ 
^uod  nota.  .  Br.  Aid,  pi.  60.  cites  38  £.  3.  6. 

J.  If  a  man  brings  writ  againft  the  baron  andfeme^  and  recovers^ 
zna  the  feme  dies  hrfore  execution^  there  the  baron  (hall  not  have  aid 
of  the  heir  of  the  feme,  for  the  ejiate  of  his  feme  by  which,  &c.  i$ 
defeated^    Br.  Aid,  pi.  36,  cites  2  H.  4.  i6«  per  Breuche, 

• 

(N)     Vouchee. 

I,    jf  Bijhop  that  comes  in  by  voucher  upon  his  own  warrant 
-^  (hall  have  aid  of  the  patron  and  ordinary.] 


See  (TT)  pU     f 

n^.  5.  r,     ■■ 


Br.  Aidy  pi. 
45.  cites 
S.C. 


[215]  (O)     Prayce, 

[  !•  TF  iltiQ  fervant  jujlifies  in  the  right  of  his  majier'^ '  being  leffie 
^  for  life  J  who  joins  to  him,  they  both  fhall  have  aid  of  him 
in  revemon.     8  H.  4.  16.  b.] 
Br.  Aid,  pL       [  2.  But  ifUti^  fervant  prays  in  aid  of  the  majler  who  comes  Jn  hy 

ttci^^      P^^^fi  ^f^^  iff^^j  ^c  cannot  pray  in  aid,  for  there  ihall  not  be  aid 

upon  aioj  dubitatur,  8  H.  4.  16.  b.] 
•  Br.  Aid.         [  J.  If  an  executor  of  the  tenant  of  a  term  has  aid  of  his  companion 
s.cfwcord!  executor,  they  both  fhall  have  aid  of  him  in  revcrfion.     ♦  11  H, 
ingiy. —    4.  63.  b.  64.  13  H.  4.  Aid  x86.] 

FiUh.  Aid, 

pt  x€4.  cius  S.  C.  ■   ■  See  (I)  pi.  £i.  S.  C. 

Br.  Aid,  pL       [  4,  If  a  baron  has  aid  of  his  femejejfee  for  life^  they  ihall  have 
5?c '^cr      ^^  °^  ^^^  ^"  reverfion.     n  H.  4.  63.  b.] 

[  5.  So  ifleffeefor  life  leajes  for  years^^  and  lejfeefor  years  hath  aid 
efthe  lejfeefor  lifcj  they  (hall  have  aid  of  him  in  revcrfion.  11  H, 
*•  63.  b.] 

[6.  If  a  bailiff  of  Uffic  for  life  has  aid  of  the  lejfee^  the  leilee  may 
have  aid  over  of  him  in  reverfion.     11  H.  6.  39.  b.] 

[  7.  Lejfee  for  life  (hall  have  aid  efthe  lejfor^  and  the  leffor  (hall 
after  have  aid  of  the  king  who  granted  this  to  him.     26  AflT  55.] 

[  8.  He  that  is  allor  in  an  aSfion  (hall  have  aid.  9  H.  6.  ^.  b.  J 

[  9.  '^s  the  defendant  in  replevin  after  avowry  is  an  adlor^  yet  he 
ibail  have  aid,    9  H.  6.  56.  b.] 


(P)ia 


Zib  [of  a  Common  Perfon.}  1215 


(P)    In  what  Cafe  a  Savant  ihall  have  Aid  of  bis  Fol.  i^i. 

Majler.     Aid  by  Officers.     Servant.  "^  ^--^ 

[  I.  TN  ravtjhment  ofward^  the  defendant  jujiijiti  at  fertant  to  P>«^  Aid, 

*  his  mafter,  who  is  lord  by  prioritj/y  and  the  priority  is  tra*-  Jji^^'o^ 
virfidy  he  (hall  h^ve  aid  of  his  m^er.     7  H.  4.  9.  iL]  but  men-^ 

tions  no* 
thing  of  Che  priority. «— Br.  Aid,  pi.  40.  cites  S.  C  and  mentions  the  priority* 

r  2,  Otberwifif  it  had  been  ^  the  othev  had  iaid>  de  injuria  fua  Br.  Aid, 

[3.  In  raviihment  oJF  ward,  the  iefeniajit  jii/iifies  as  bailiff  of 
y,  S,  and  makes  to  him  title  as  guardian  by  priority^  and  the  defen^- 
dant  travetfes  the  ejlate  by  which  he  Ihould  be  in  ward  to  J*  S«  the 
defendant  mall  have  aid  of  J.  S.     17  £•  3.  25.  b.j 

{  4.  In  replevin  againft  two,  if  the  one  denies  the  takings  and  die  *  Btv  Aid» 
9tber  acknowledges  it  as  bailiff  to  him  who  hath  denied  it,  he  ihall  ^^\  *^3^ 
not  have  aid  of  him  becaufe  he  cannot  maintain  the  taking  which  Repoit^. 
he  had  denied.    *  22  H.  6.  53.     f  42  £«  3.  6,  b.   Fitzh.    Quaere  ^t  uobittl 

18  E.  3-  53.  J  v^irr 

**   ''•'•«  FitEh.  Join- 

der en  Aide>  pi.  8.  ates  S.C.— — (K)  pi  n.  S.O. 

f  5.  In  an  ejeSbnent  of  ward,  if*  the  plaintiff  fays  that  >/.  held  of  f  216  1 
})im,  8ic.  and  died  in  hss  homage^  &c.  and  the  defendant  foys  that  T.  p.  /^ 

wasfeifed  in  fee  thereof,  and  gave  this  to  A  for  life,  the  remainder  J  -.  "^^ 


cites 


to  li.  in  fee,  and  that  afler  the  death  of  A.  he  feijed  the  land  by  the  S.C. 
command  of  H.  to  which  the  plaintiff  fays,  that  A*  wasfeifed  in  fee,  W  pL  !• 
the  defendant  (hall  have  aid  of  H.  his  mailer,  becaufe  his  eftate  is 
to  be  tried.     21  E.  3.  22*  b.  adjudged.] 

[  6.  In  replevin,  if  the  defendant  acknowledges  the  taking  as  bailiff  (O)  pi.  u 
to  y,  S,  as  in  his  fever al,  if  the  plaintiff  claims  common  appendant  ^*^* 
there,  which  is  in  the  right,  yet  tne  baiafF  (hall  not  have  aid  of  his 
matter.     39  E.  3.  27.] 

r  7.  In  trefpafs  upon  the  ftatuteyir  taking  averia  caruca,  if  thq  ^H)  pL  8, 
defendant  fays  he  iljlraimd  them  as  -the  bailiff  of  y.  S.for  rent  ar^    .  ^'  }^^ 
reary  &c.  abfque  hoc  that  there  were  other  cattle  at  tie  time  than  i^  h!'^ 
thofe,  upon  which  they  are  at  iflue,  the  bailiff  (hall  not  have  aid  Aid  71. 
of  J.  S«  becaufe  the  feigniory  is  not  in  queftion,     15  H.  6.  72. 
adjudged.] 

[  8.  In  replevin,  if  the  defendant  Jays  non  cepit  he  (hall  not  have  CH)  pT.  9. 
aid.     14  H.  6.  72.]  »•  P-  cites 

Aid  7s.  per  Je^7»  and  it  feems  that  this  is  nufprinted  here  ia  RolI|  md  Ibottld  be  (15)  inilaid 
oC(i4.) 


M  a^tir 
drA.   3r.  Aid,  pK  53.  cites  %\  H, ^^a        ■  p ■  Ibid. pL 4^»  cites 8 H.4. 17. ^.p. 

[^10.  In    . 


ftl5  its  [of  a  G«Miitnon  PtrCdnJ} 

Br.Aic),  i>t.  [lo.  In  tretpSiCs  fir  goods j  if  Ac  defendant  fays  that  the  goodt 

ij^^caxite  ^'^^  '*^  S^^  oftwo  of  the  king*s  enemsesj^and  that  hefeifed  them  at 
thiit  js  trt.  fetvaM  td  ^.  5.  iwrf  /"^  his  cofnmand^  and  to  his  kfe^  and  tjfiie  is  taiek 

t«rfe^,  upon  the  Jeifure  in  manner  and  firm  aforefaidy  the  defendant  ihaQ 

calrfc  of  the  "^^  ^^^  **^  ^^  '^'^  mafter,  for  the  title  of  the  matter  comes  not 

jia^  io  in^  queftion,  for  peradventure  another  feifed  them  for  hinu    7  £• 

where  the  4.  13^  b.  per  Curiam  praeter  Moile.] 

command 

istr<<veHed.    Contra  where  the  IflVie  is  upon  the  firsinlctenenient ;  for  there  the  title  of  th9 

flijdier  is  la  debate.  Fittht  Aid,  pi.  89.  cites  S.  C. 

Fitzh.  Aid,       [11.  If  a  man  jufttfies  the  taking  of  cattle  in  a  clofe  as  fervant  t» 

pl.^89:  cites  y  s^,^fgj  ly  ^;^  coiMdnd  as  damage  fiafant^  ice.  and  the  pldintijf 
Br«  Aid.  pt  Jays  that  he  took  them  of  his  own  wrotig  withitutfuch  caufe^  the  dc* 

13a  cites  fendftift  (bidl  have  aid  of  J.  S.  for  Kit  title  comes  noit  iii  queftion. 

^^-  7  E.  4^  13,  b.  per  Jerthy.] 

Fitih.  Aid,        [  ra.  But  if  he  fays  that  the  place  where^  &c.  is  the  freehold  of 

^.89.  cites  y.  2).  and  he  at  fervant^  &c.  and  the  plaintiff  fays  it  ts  his  free^ 

HrfAiiT  "^^  ^^  ^^  ^^  freehold  of  J.  2).  the  defendant  fliaJl  have  aid 

^1. 139/  of  J.  D.  becaufe  his  title  comes  in  debate.    7  £.*4«  13.  b.  pef 

eitcsS.C.  Jenny.] 

r"  '■^■*  n       [13*  In  a  ^plevin,  if  iiiedefindant  mates  conufanee  ar  hatlifffo^ 

F6l.  172.  a  rent-charge  granted  to  R.  hy  TV.  and  the  plaintiff  fays  ftat  W* 

%>  w^w  li^  lijas  obliged  to  him  in  a  fiatute-merchant  hefore  the  grant  of  the  faid 

rent^  upon  which  ifTue  is  taken,  the  bailiir  fhall  have  aid  of  R.  his 

iftaftcr.     21  E.  3.  Aid  18^.] 

14.  Avowry  upon  conufance  by  bailiff  of  thi  fetgniory  upon  thi 
^Idihtiff^  tenant  to  the  lord,  fir  firvices  of  his  mafter  arrear.  Th6 
plaintiff  (aid  that  before  the  taking  the  lord  leafed  to  A.  B.  for  t 
years^  which  is  yet  in  beings  judgment,  &c.  and  the  bailifF  prayed 
aid  of  hi^  lord,  and  the  court  oufted  him  of  the  aid.  Br.  Aide,  pL 
92.  cites  24  £.  3.  23. 
r  2 < 7  1  IS*  ^f^*  y^'^^  '^^  where  the  plaintiff  pUads  hors  de  fin  fee^  the 
defendant  fhall  riot  have  aid  of  his  n?afteri  biit  if  deed  was  fliewn 
fofth,  there  he  ftl6uld  Have  aid.    IbiJ. 

16.  Trefpafs  by  one  again/l  a  miller  who  took  tolly  where  b*  Odght 
to  grind  toll-free.  The  defendant /aid  that  J^  had  the  mill  fir 
iettn  cf  lifiy  to  whom  he  is  deputy^  the  reverfto/tto  ft^»  in  fee^  and 
prayed  iidi  of  the  tenant  for  lire,  and  of  hifri  m  reverfioh,  aild  had 
it  of  the  tenant  for  life,  and  not  of  him  in  reverfion.  QuOd  hota. 
Arid  xKxi  for  want  of  privity^  as  it  feeihs.  Fr.  Aid*,  pt.  30'.  cites 
44  £•  3.  20. 

(  Q..)     OfnjDhm  it  fhall  be  granted.    Not  of  hini 

who  is  Farty  to  the  A5lim. 

d^oypU  [  ^*   t  ^  ^^'^  defenddfit  jufttfies  as  in  £he  right  of  the  other  defendantj 
32.  cites  he  fliall  not  haVe  aid  of  him ;  for  this  heeds  not,  wKeh  he 

S^^-rr:"-  i»  wfrty  to  the  wrii 

Swe^'*  cafe  0/ the  king:    ; 

«ites  S.  C.  <r  '  -  $ 


the 


^^^jrr:--.    i»  wfrty  to  the  writ  before.     •  45  E.  3.  X.  b.    Othcn^ays  in 
S^f;e^'*   cafe  o/the  kingi    7  H.  4-  2.]    ^        ^ 

[2.  Th<r 


^19  [©f  a  Comthon  Perfon, ]  2]  f" 

[2.  'the  fiM  kw  rt  i»  an  avotjuty.    45  E.  3,  i.  b.1  ^-  Ahf,  pt 

S.  C.  Contra  if  he  was  nnC  named.— -Fitzh*  Aid,  pi.  ii6.  cites  S.  C.  but  S.  P.  tloes  not  afri 
p6jr.-— ^Firzh-  Aid,  pi.  x  r;.  cites  S.  C.  and  is  of  an  avowr/i  but  no  mention  of  t  defencfabts. 

[3.  5^  if  one  defendant  y^^f^i  as  fervant  to  the  other  dcftn-  Br.Airf^pl. 

dant,  who  nmhs  default^  he  fhaSl  have  aid  of  him.    8  H.  4.  i6.  Jc.ac^- 

adjudged;  for  h4  is  mt  party  befori  appearance;  biit  there  it  it  faid  infjif;  hue' 

by  Hills,  that  aid  ought  not  to  have  been  granted.]  per  Hvtlg  fi 

the  one  dtf* 
fendant  will  make  default,  the  other  (hall  maintain  the  ifTue  lAtjneA 

£  4*  Ss  if  ene  defendant  jt^tfies  as  in  the  freehold  tf  another  A-  s.  P-  itr. 

fendani  and  two  other  flrangersy  joint-tenants^   yet  he  flwB  not  ^tw^HJ^V 

have  aid  of  him  vvho  is  party  to  die  a&ioh  with  ethers.    7  H.  6.  71. !^* 

»».    CanH.}  Fitzh.  Ai<fr 

pl.  60.  cites 
7  tt.  ^.  fi.  S;  p.  ji^eofdin^fy.  [But  it  ftoiild  be  ^  H.  6. 1 1.  a.  pL  t^,  Ofnd  fo  Fit2h.  and  Br.  feeoi 
CO  be  mifprinted  both  of  them.] 

r  <•  But'isi  this  cafe  he  (hall  have  aid  of  the  Grangers.    7  H.  *•  f  ?f. 

71.  Bnt  the  plaintiff,  to  avoid  deliy,  granted  the  aid  of  all.— «-Fitzh.  Aid»  pL  6e«  ciCes  7  if .  ii» 
xa.  S.  P.  accordingly.    >  .See  the  notes  on  pl.  4. 

[  6.  In  tr^afs  dgainft  two^  if  one  juftlfies  as  irt  thef^^hold  of  the  *  *«'•  ^^i 
atber^  as  fervant  to  hinty  and  by  his  command^  and  the  other  Jays  his  3/^/  ^- 
freehoUy  the  fervant  fhall  not  have  aid  of  the  other,  becaufe  he  pltzh.  Aid^ 
f  hi«  maffer]  is  party  to  Ae  wfrt     ''^  24-  H.  6.  3$.  b.  adjudged.  P^-  »^5« 
i6  H.  7.   Aid  173.  per  Finenx.}  "^  ^    ^       -«*^^  . 

f  7.  i?ff*  if  the  feridni  pleads  this  pbd  before  ihe  other  appears^ 
he  jmH  have  aid  of  hhnj  for  he  is  not  party  before  apptarahcei 
tb  H.  7.  Aid  173.    is  H.  7.  fo.] 

[  8.  If  A.  and  ff;  recover  in  an  ajffr  againfi  C.  tuho  bf'inf^s  art 
attaint  againft  dteftiy  and  A.  makes  defmdty  and  B-.  fays  that  this  ^ 

hmd  and  oiher  land  defcended  to  her  ant  A,  and  they  mdh  partition^  [  2 1 8  J 
and  prays  in  aitl'  of  h^,  fkt  fbalF  not  fastve  aid,  bbcaufe  flie  is  party 
to  the  writ^  thotxgh  it  may  be  that  B.  who  pra)^  m  atd  hafl  all-  thi^  ♦  Br-  Aid, 
land  in  aflowahce  of  other  land,  and  fo  Ihe  fhall  loft  her  ^rranty  P.*-  '*5' 
pro  rata,     *  3d  Afl;  24.  adjudged,     f  50  AflF!  4.  adjtrdfeeA     3f  ^*  3^.  Aid> 
£.-  3.  Aid^37.  acKtxdJEed;  for  the  I0&  fhall  be  eqteal-  wioi^et  &e  pi.  it6. 

ajjl  cites  S.C. 

^9".  ffthe  patron  of  a- vicaraje  or  parfonaj^e  brings  eth  annaity  See(Y)pi. 
iigaif^  the  vicar  ot  parfon,  he  ttall.havc  aid  of  thfr  patron,  thoag^  t^s^p^Br 
i^  be  plahftiff  irt  the  aSlon.   •  10  H.  6. 1 1.    f  19  H.  6.  36.    ^  1 9  Ld)  pi.  77. 
i,  3.  Aid  28.  i^xtiigci.    ^28  H.  6.  I.  at^ui^ed.     10  E.  4;  $0:  cites  19  H. 
«rfhemajrj6innt*iA    |  21  H.  6.  3.  adjj.^.    M^.j  AM  ^-^^-^f 
del  Roy,,  izi.  .adjudged,   o  R.  2«    Aid  del  Roy^  rro.  acQudged^  moiuthe 
GoActar  ^  afj  E.  3.  2  !•  b.]  ?««>» 

fauHy  and  the  ordin^rry  appears*  the  parfon  and  ttie  ordinary  may  ple^d  without  the  pcitroir,  an^ 
If  the  poxnfe  ipp*4r^  aM^teMTS* pH»f  whieh  feet  to  cbargv  ttie  elnirct^,  yet  the  fktiau  ttiixf 
olead  in  diKbarfe,  and  this  pica  (hall  be  taken,  and  no  regard  to  the  plea  of  the  patron,  and  tlio 
Iwe  tiw  xji  the  pOerijf  tbrordtaRry,  \U  arc  wbereftTre  beha*  the  aid  tiy  award.  %  Fitih. 

Aid",  pl.  2jel.  cixes  i«  £»  3.  and  fo  RoU  ( il)  feems  ntifprinctd. 

^Fi't2ft^  Aid,  pl.  fr.  cites  S.  C-i^—Kote,  that  aid  was  gr;mt«d  of  the  plalnYTlf  and  others  in 
«|lr  |^«m*»'7  ir«»|ii  4fari!/8  a  f*^S^^%  though  he  cannot  join  in  aid,  lee.  and  this  it  feems,  by  reafon 


ftxft  9itr  [of  a  Common  Perfon.] 

of  the  otbeis;  for  it  was  not  gnmted  of  the  plaintiff  only.  Br.  Aid>  pL  ts.  cites  %9  IL  6r  U 
I  Br*  Aid»  pL  79*  cites  S.C.  **  Fitzh.  Annuity^  pL  36.  cites  §•  C.  that  aid  was  granted 

of  the  patron.  . 

So  in  annuity. ^y  ahhot  agatn/l  ^Jon,  the  parfon  prayed  in  aid  of  the  ordioary  and  the  ahbot  pa- 
trony  and  had  it,  though  ebb  plaintiff  himfelf  was  patron,  and  had  procefs  againfl  him.  Br.  Aid, 
pi*  Z07W  cites  39  H.  6.  50. 

Pitzh.  Aid»  [  10.  \A  in  a  cejfavit  by  the  patron  dgairift  the  parfon^  the  par- 
pL  3.  cites   gjjj  (jjj^ii  jjjy^  jjjj  Qf  tjjg  patron  who  is  plaihtiiFj^  and  of  the  ordi-! 

SeefXjpU  nary.    22  E*  3.  3*  adjudged.] 

Br.  Aid,  [  1 1*  In  a  trurtdaneejlor  by  three^  icilicet,  1  aunts  dnd  a  niece^  if 

pi.  21*  cites  the  tenant  fays,  that  A.  his  wife  wasfeifid  of  die  land  infee^  and 
*•  ^  '"^  *  had  iffue  by  him  A  0ne  ef  the  plaintiffs^  and  died^  and  that  he  is  in 
ll^Pitzk  3^  tenant  by  the  curtefy^  he  ihall  nave  aid  of  B«  in  reverfion^ 
Voucher,  though  (he  be  one  of  the  demandants,  becaufe  it  may  be  that  fhe 
El'  *^V^     hath  a  releafe>  qx  other  thing  which  may  bar  the  other  demandants.. 

cites  a^  v^         ^  A  n*         •»  • 

40Aff.  37.] 
!■  i^M  "^       f  12.  In  zfornudon  by  ttuo  coparceners  againfi  a  tenant  for  Hfcj 
FoL  173.  the  tenant  for  life  (hall  not  have  aid  of  the  demandants  which  have 
V  ^^    ^  the  reverfion,  becaufe  they  are  demandants.     34  E.  3.  Aid  del  Roy> 
S/^    112.  adjudged.] 

fiidthat  J»  vfos  feifi^f  and  ieaful  to  the  Unmtfor  life,  and  aFter  he  granted  (be  teiterjion  to  y,  and  the 
tenant  accornedy  and  then  4  tiitafed  to  3,  and  after  one  of  the  three  rtkafed  to  tbs  two,  tmd  fo  he  held 
§ac  life»  the  reverfion  to  the  two,  and  pray<d  aid  of  thetn,  and  fhi^iftd  all  the  deeds,  and  had  aid ; 
quod  note.    Br.  Aid}  pi.  57.  cites  14  H.  4.  3s.  \ 

Br.  Aid,  pU.  [  13.  If  a  man  recovers  laneL  and  dies  feifed^  and  this  defcends  t9 
47  Att'**  ^"  daughter^  who  takes  hufbandy  and  has  iffiie^  and  diesj  and  after  a 
writ  ot  error  to.  reverfe  this  judgment  is  brought  againjl  the  huf- 
bandy  tenant  by  the  curtefy^  and  the  heir^  the  hufband  upon  tne 
(hewing  of  this  matter  (hall  have  aid  of  the  heir  in  reverfion^ 
though  he  be  party  to  the  writ.    47  A(C  4.  9.  adjudged.] 

[  14.  In  a  writ  of  coftnage  by  J,  and  .B.  two  fijiersy  if  A.  be 

fummoned  and  fevered^  the  tenant  being  leffee  for  lifey   {hall    have 

aid  of  the  demandants,  which  have  the  reverfion,  though  he  can* 

not  have  it  of  one  of  them  alone  without  the  odier,  for  he  needs 

no  aid  of  A.  who  is  fevered,  for  he  is  difcharged  of  him  for  the 

moiety,  and  for  the  other  moiety  he  fhail  not  have  aid  of  the  de* 

r  210  1  mandants,  for  he  may  plead  any  bar  againft  him  as  againft  both* 

■•  34  E.  3.    Aid  del  Roy,  no.  adjudged.] 

[  15.  In  a  writ  of  tntry  in.  nature  of  an  afjife  againji  baron  and 

femey  if  the  feme  received  upm  the  default  of  the  hufband  faysj  that 

'the  land  was  given  to  her  and  her  firji  ^hufiandy  and  to  the  heirs  of 

the  hufbandy  flie  (hall  not  have  aid  of  the  heir  of  her  iirft  hu(ban^ 

who  has  the  remainder,  if  the  htir  be  demandants     22  IC*  2*    Aid 

.122.  adjudged.]' 

Fitzh.  Aid,       [  16.  In  an  afftfe  againji  feveraly  one  Ihall  have  aid  of  another 

pL  3ft.  cites  who  is  party  to  tne  writ,     i  H.  7.  29.  b.  admitted.] 

tK.7-a8.  ' 

S.  jC.  and  fays  that  aid  does  not  lie  in  affife  of  one  that  is  not  naroed^  ■      See  (A)  pi.  13.^ 

[17.  In  a  writ  of  entry  againji  baron  and  feme  aniW.  if  ^ 
mqkcs  default  afttr  default^  and  the  baron  and  femt  take  upon  them 


9iO  [of  a  Common  Perfon.]  skIQ 

iite  tntlre  tenancy^  and  fays  they  art  but  tenants  for  Ufe^  the  reverfion 
\o  W.  they  (hall  have  aid  of  W.  though  he  was  party  to  the  a^tion^ 
and  has  made  de&ult»     8  £.  2^  Aid  i68.  adjudged.  J 

f  i8.  If  a  manor  be  demanded  againji  three  coparceners^  and  2 
make  defauh  after  default^  by  which  they  lofe  their  part,  the  third 
fliall  not  have  aid  of  them,  becaiife  they  were  parties^  as  it  feemsy 
and  no  partition  was  between  them^    DubitatUr.     19  £.  2.  Aid 

[  19.  In  zfcire  facias  to  execute  a  recognizancey  if  the  Jheriffre^  see  (B)  pf 
iums  the  conufor  deads  upon  which  a  writ  is  awarded  to  warn  the  10.  S.  C. 
heiry  and  the  Jherijf  returns  the  heir  and  B.  as  ter^tenants  warntdj 
the  ter-tenantj  being  tenant  in  dower^  fhall  not  have  aid  of  the  heir 
in  reveriion)  becaufe  he  is  party  to  the  writ.  8  R^  2.  Aid  del 
&oy,  J 14.  adjudgedv  But  it  does  not  appear  whether  the  judg- 
ment was  for  this  cauie,  or  becaufe  the  thing  demanded  would  not- 
bind  him  in  reverfion)  though  it  Ihould  be  now  adjudged  againit 
tenant  in  dowei^  for  both  r^ons  were  urged.] 


(R)     Againf^  w&om. 

r  I-   f  1^  a  vil&in  brings  an  aftion  of  trefpafs^  ahd  the  disfeniant  Br.  Aid,  pL 

j^ftifi^s  in  the  right  'of  bis  4ord.  he  Ihall  have  aid  of  the  J5- ««« 
lord.    49  £3.  =^.3  f«fpo^«. 

does  not  appeV)  but  fee  pi.  z.  infra* 

[  2.  So  if  zftranger  brings  an  a£ti(tn  upbn  thejtatute  if  4tthourers  s.  P.  But 
for  bis  fervant,  if  x\^  defendant  jvftfiis  in  the  right  of  th^  lord,  the  Z^p^lfihe 
Jervant  betng  hts  vtuetn^  he  Ihall  have  aid  notwithftaading  iC  is  be-  ptaimifiKicL 
tween  ftrangersv    49  E.  3.  2.]  faitlttaitU 

f'M     tCtt    df- 

mffme  ttniimt  Jusb  caufe,  the  defendant  (hall  not  have  aid }  qtTod  non  negatur.    Note  a  diverfity* 
Sr.  Aid,  pi.  35.  citet  S.  C. 


(S)     Of 'whom  it  fhall  be  granted^ 

I  »•  1  F  there  be  lejfeefor  Itfty  the  remaindirfor  life^  the  remainder  Br.  Aid,r*^ 

infee^  the  leiTee  ftiall  have  aid  of  both  remainders  at  one  49^  cites  ^ . 

time,  becaufe  all  began  at  one  time^  and  depend  upon  the  firft  owenTTTj 

eftatei     11  H.  4.  63.  b.1  s.  p. 

[2.  If  there  be  kffeefor  life*^  the  remainder  in  tail^  the  remainder  The  &^er» 

infee^  the  leffee  (ha|l  not  have  aid  of  the  remainder  in  tail  only,  """^bfra 

but  ofboth,     1 1  H.  4.  2v  b.  adjudged.  33  H.  6.  66*    ♦  43  AiE  45.  "ZTfT 

per  Finchden.     21  R.  2.'  Aid,  120.  nor  of  the  remainder  in  fee  wasfeiW 

0!ily>  but  of  both,     f  7  H.  4.  18.  b.l  ui^^f^ 

^^  I    /  T-  J  /,y^^  or  to  a 

fi'^tfrp^y  chat  in  the  firft  cafe  he  could  not  pray  aid  of  himfetf,  but  \\\  the  laft  cafe  be  maft  praf 
aid  of  all  thfife  that  are  in  remainderi  and  this  by  the  opinion  of  all  who  argued*  Fitzh.  Aid»  pL 
So.  cites  Hilt,  ^j  H.  6.  6.    And  Roll  (66)  feems  to  be  mifprinted. 

*  Br.*  Aid,  pL  1 14.  cites  S.  C  ftr  they  are  as  oje  refoaittdtf.  f  ]fr.  Aid  del  Roy,  pi.  ay* 

cicnS.C. 

Vot.  II.  R  [3.  If 
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[  3.  If  there  be  UJfee  for  life^  the  remainder  in  tail^  the  remalndfT 
to  the  fight  heirs  of  tenant  in  ^//7,  the  Icflee  (hall  have  aid  of  him 
in  remainder.    25  £.  3.  39.]  ' 
Br.  Aid,  pi.       [  ^.  One  executory  UJfee  for  years^  (hall  not  have  aid  of  his  com-  ' 
t^C%\ut     psmon  and  leffor  at  ome  time,  becaufe  he  is  not  intirely  tenant  to 
he  and  his     the  leflor,  but  [he  (hall  have  it]  of  his  companion.,  a:td  then  both  cf 

companion    the  leffor*     II  H.  4.  63.  b.] 

together 

may  liave  aid  of  the  lelTur. 

f  See  (Y)  [  5.  If  there  be  Ufjeefor  ///>,  the  remainder  in  tail^  the  remainder 
bVaui^T  ^^f^^  ^^  ^*^  '*?^^>  ^^  feffee  (hall  have  aid  of  him  in  remainder  in 
14.  citc's^    tail  only,  and  not  of*  himfelf.     33  H.  6.  6.  adjudged.] 

S.  C.  accordingly.— -Fitzh.  Aid,  pi.  80.  cites  S.  C. 

Br.  Aid,  pi.  [6.  So  if  there  be  leffee /or ///Q',  the  remainder  in  tail^  the  re^ 
sfc?  per  ^naij^fr  to  the  leffee  in  tail^  the  remainder  in  fee  to  another^  the 
J-ayccn.       Ufl'ee  fliall  have  aid  of  him  in  remainder  in  tail,  and  of  him  in 

remainder  in  fee,  but  not  of  himfelf.     33  H.  6»  6.     For  a  man 

fhall  not  have  aid  of  himfelf,] 
S.  P.   For         [7.  If  a  mainjujiifies  as  Jervant  to  the  grantee  of  the  ward  of  the 

Granger  to  ^'"^^  ^^  ^^'^  ^^^  ^^^^  ^^^  °^  ^^^^  grantee  and  of  the  king  picfently  ; 
the  patent,  ^^^  he  may  have  <7/i  ^the  grantee^  and  when  he  conies  in^  he  may 
and  at  no     have  aid  of  the  kingi,     4  H.  6.  12.  b.] 

xnilc  v.cK. 

Br.  Aid  del  Roy,  pi.  57.  cites  S.  C. Fitzh.  Aid  de  Roy,  pi.  i  r.  cite^  S.  C. 

[8.  If  there  be  leffee  for  life^  the  revcrfion  in  tail,  the  remainder 
in  tally  th6  retnainder  in  fee,  the  leflbe  fhall  have  aid  of  him 
in  reverfion,  and  of  both  remainders.  11  R.  2.  Aid,  120.  ad- 
judged.^ 

[  9.  If  a  man  jujlifies  as  hailiff  of  a  leffee  for  life,  he  fliall  not 
have  aid  of  him  in  reverfion  for  want  of  privity  between  them. 
II  H.  6.  39.  b.] 

[10.  If  there  be  leffee  for  life^  the  reverfion  for  life^  the  remainder 

for  lifey  the  remainder  in  fee,  the  leflee  ihall  not  have  aid  of  him  in 

reverfion  for  life  only,  but  Ihall  have  aid  of  him  and  the  others  in 

*  remainder.     33  E.  3.  Aid  del  Roy  108.  adjudged.] 

r22l]        [II.  In  trcfpafs  againjl  a  miller  for  taking  of  toll,  where  he 

Br.  Aid,  pi.   o^g^t  ^o  be  toll-free,  if  he  be  the  miller  of  A.  who  is  leffee  for  life, 

30.  cites       the  reverfion  to  B.  he  fhall  have  aid  of  the  leflee,  but  not  of  the  rc- 

^Br.Ti^  verfion,  for  want  of  privity.    44  E.  3.  2.     Brooke  Aid  30.] 

pafs,  pi.  47-  cites  S.  C.  and  Brooke  feems  mifprinted. 

ritzh.Age,       [12.  If^mmhepoffeffedofawardintherightofhiswifey  and 
cites  S.C.     ^  replevin  ts  brought  by  himy  and  the  defendant  avoivs  for  a  rent- 
charge  iffuing  out  of  the  land,  the  baron  fhall  have  aid  of  the  heir, 
but  not  of  the  feme.     25  E.  3.  38.  b.  adjudged,  44.] 
PitEh.Aid         [  13.  If  a  feme,  tenant  in  dower,  takes  hujhand,  and  they  leafe 

tl7.[^^    t'}^^  '',  ^'^":  '*^  'i^'  of  the  feme,  and  after  B.  is  impleaded,  he    ' 

S.J..  "^2"  mt^ve  aid  of  the  baron  and  feme,  as  in  the  right  of  the 

feme ;  for  though  fhe  hath  a  poffibility  to  have  it  again,  if  (he  fur- 

vives  her  hufband,  becaufe  fhc  leafed  this  in  pais,  yet  (he  hath  no 

§  revcifioii 
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rever&on  or  eftate  during  the  life  of  the  hufband,     19  R.  2.  1 13* 
adjudged.]         '  _    ^   _ 

[  141  But  in  this  cafe  B.  the  leffee  ftiall  have  aid  of  the  heir  of  Q  7     ^ 
thefirft  hujband^  who  hath  the  reverfion  only  without  the  baron  and   ,  ^^  J\ 
itxa^y  becaufe  he  hath  the  immediate  reverlion.     19  R.  2.  Aid  del 
Roy  113.  adjudged.] 

[15.  \i  cejtuy  que  ufe^  before  the  Jiatute  ofl*]  H.  8.  had  made  a  *  Fitzh. 
Uajefor  years  by  the  Itatute  i  R.  3.  the  Icffec  fhould  have  aid  of  fi^u^^^"\* 
the  feoffees,  though  they  were  not  privy  to  the  making  of  the  17.  cites 
Icafe,  becaufe  they  had  the  reverfion.     *  2X  H,  7.  21.  b.  adjudged,  s.c.  but 
t  8  H.  79.  Curia.  11  H.  7.  6.  b,]  s.p.  does 

'  '  y  /J  not  appear. 

Br.  Aid,  pi.  102.  cites  S.  C.  &  S.P.  f  Br.  Aid,  pi*  11 3.  cites  S.  C.  For  there  was 

privity  in  law,  and  all  was  well  conveyed  in  law.  ■  .  Ibid.  pi.  148.  cites  13  H.  7.  26.  S.  P.   For 

the  ftacute  makes  privity. 

[16.  In  replevin^  if  the  defendant  avows  upon  B.  as  his  very  te^ 
naniy  and  the  plaintiff^ fays  that  B.  leafed  to  fV.  for  10  years^  ice* 
which  TV.  made  him  and  one  J.  cxecutorsy  and  diedy  J.  being  livings 
he  fhall  have  aid  of  A.  becaufe  he  alone,  without  A.  cannot  have 
aid  of  B.     13  H.  4.  Aid  186.  adjudged.] 

(T)     Abatement  of  Aid.     By  Death. 

[  ^«    J  F  aid  be  granted  of  three^  tuho  have  the  reverfion  to  thenij  Fitzh.  Aid 

and  to  the  heirs  of  two  of  them^  and  at  thefummons  ad  Auxi-  Jc  Roy,  pi. 

liandum,  the  Jheriff  returns  that  one  who  had  the  fee  is  deady  this  lIi^h^"*H: 

fhall  not  abate  the  aid,  becaufe  all  furvives  to  the  reft.     4H.  4.  ^^^  s.c* 

3.  b.J  '  Thell 

Pig.  183. 
lib.  12.  cap.  f;.  f.  i.  cites  Mich.  4  H.  4.  i.  S.  P.    The  iheriff  returned  tbut  the  on  was  dead,  and 
that  the  cithers  were  fummoncd,  upon  which  the  tenant  was  put  to  anfwer,  without  praying  in 
aid  de  novo. 

[  2-  But  if  the  reverfion  had  been  to  two  perfons>  [♦  parceners]  •  Fitzh. 
it  had  been  other  ways  for  tlie  feveral  right.     (It  feems  intended  in  Aid  de  Roy, 
common^  of  which  there  Ihould  be  no  furvivor.)    4  H.  4.  3.  b.]         cites  4^k. 

4. 4.  S.  C.  and  S.  P.  by  Hornby. 

3.  In  replevin  by  the  barony  the  defendant  avowed  upon  the  barcn 
and  hisfemey  upon  which  the  baron  had  aid  of  his  feme j  and  after-* 
wards  they  were  at  tfllie  with  the  avowant)  and  the  inqueft  ready 

to  pafs,  and  the  baron  faid  that  \i\s  feme  died  after  the  lajl  continu-   f  222  1 
anuy  yet  it  was  held  by  Newton  that  the  inqueft  ftiall  be  taken. 
The!.  Dig*  183.  lib.  12.  cap.  5.  f.  2.  cites  Hill.  21  H.  6.  24. 

4.  If  prayee  in  aid  dies,  the  original  writ  ftiall  not  abate ;  and 

if  ^^  eoparcener  prays  aid  of  her  coparcener  to  recover  in  value,    . 
and  flie  dies,  the  writ  ftiall  abate ;  and  if  judgment  be  given  that 
flie  recover  pro  rata,  it  is  error.     Hill.  20  H.  7.  10.  a.  b.  pi.  19. 


R  2  (U)  What 
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^  (U)     What  Spiritual  Ferjhn  {ball  have  Aid. 

[  I.  'T'R.  I  E.  2.  B.  R.  57^  Error  brought  of  a  judgment  in 
-*-  B.  and  error  affigncd,  hecaufe  it  was  there  proceeded  t9 
take  a  jury  agalnft  the  parjon^  predeceilor  of  die  plaintiiF  (^  the 
glebe  land  without  aid  of  toe  patron  and  bijhopy  and  thereupon  ad- 
judged Quia  ecdefia  quae,  lemper  eft  infra  aetatem  fiin|;etur  vice 
minoris  nee  tSt  juri  confenum  quod  infra  aetatem  exiftentes  per 
negligentiam  cuftodum  fuorum  exhacreditationem  patiantur^  &c. 
ideo  reveriedy  UcJ] 

'v  s.  P.  per       [  2.  A  parfon  (hall  have  aid  becaufe  he  hath  not  the  meer  rif^t. 

^ahbington  ♦  g  H.  6.  24,  b.    f  "  H.  6.  o.   20  H.  6,  46-    33  E.  3.  Aid  del 

buc  contrt     R^X  I03-J 

per  Pafton,  Sirangf  t  and  Mvtin.  And  Brooke  fays,  Quxre  of  the  aid,  for  after  the  plaintiff 
granted  the  aid  gratis,  becaiife  he  would  not  be  delayed*    Br.  Aid,  pi.  76.  cites  S.  C*  lbid> 

pi.  T41.  cites  S.  C.  that  he  ihall  have  aid.  Br.  De^in  and  Chapter,  pi.  8.  cites  S.  C.  Fitzlv 
Aid,  pi.  63.  cites  S.  C.  that  a  parfon  fliall  have  aid— D.  239.  b.  pi.  41.  S.  P«  by  WaUh,  Wefbo, 
and  Dyer.  f  Fit»h.  Aid,  pi.  69.  cites  S.  C. 

•  Br.  Aid,  [  3,  So  a  prebendary  for  the  fame  reafon  (hall  have  aid.  *  x  i  H* 
cii«V.*c.    ^'  9-  adjudged.  33  E.  3.  Aid  del  Roy  103.] 

accordingly ;  for  it  was  agreed  that  parfon  nor  prebend  cannot  have  writ  of  right,  bat  only  juris 
ucrixm.— Fitzh.  Aidy  pi*  ^9*  cites  S.  C        D.  139.  b.  pL  41.  S.  P.  by  three  judges. 

S.P.  Bn  [4*  A  mafler  of  an  hofpttalj  who  bath  no  college  nor  common  feal^ 

cites  9.  C.  but  contra  if  he  has  a  college  and  common  feal,  per  Thorpe.— ^Fitzh.  Aid  de  Roy, 
pi.  54.  cites  S.  C.  and  S.  P.  accordingly. 

•  Br.  Aid  [  5,  But  an  aibot  (ball  not  have  aid.  *  44  E.  3.  1 1.  b.  f  1 1  H. 
delRoy,^pl.  ^  gg^  j^^  becaufe  he  hath  the  right  in  him,  and  may  have  a  writ 
s^'c'  ^^  of  right.  8  H.  6.  24.  b.  11  H.  6.  9.  %  20  H.  6.  46.  14  E.  3. 
+  Br.  Aid,   Aid  22.  Contra  8  H.  6.  24  b.j 

pi.  50.  cites 

S.  C.  accordingly.— —Fitzh.  Scire  Facias,  pL  ^u  cites  S.C.  %  Fitzh.  Faux  Recovery,  pi.  7* 

cites  Trin.  lo  H.  6. 45.  SJ  C. 

•  Br.  Aid         r  6.  Nor  a  dean.    44  E.  3.  I  x.  b.] 

del  Roy,  pi.  y 

J  5.  cites  S.  C..—— Fitzh.  Aid  de  Roy,  pi.  54.  cites  S.  C.  and  S.  P.  admitted. 

A  dean  may  h^tve  aid  of  the  patron  and  ordinaiy  where  he  is  m  ky  preJunfatUnu    Br-  Aidj  pi.  95. 
cites  9  £.  4*  t6., 

•  Fitzh.  [7.  If  an  abbot  hcfued  as  parfon^  he  (hall  have  aid  of  the  pa- 
Countcrple  tn,^  and  ordinary.  ♦  0  H.  4.  5.  b.  11  H.  4.  6.  b.  f  68.  b.  8  R.  2. 
^I'^f'-  Annuity  53.  adjudged.] 

S.  C.  and  S.  P.  accordingly,  per  Thime.  f  ^itzb.  Scire  Facia^  pi.  71.  cites  S.  C. 

Br.  Aid,  pi.  50.  cites  1 1  H.  4.  6S.  per  Thime. 


s.  c.  ac.     prior  be  prefenuble,  yet  be  (hall  noC  have  aid»  becaufe  he  hath  the 

right 
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rirfit  in  him,  and  may  maintain  a  writ  of  right.     11  H.  4.  68.  b.  cordingly. 

pi.  71.  cites  S.C* 

[9.  If  a  man  founds  a  new  chantrs^  and  or  den  that  theyjhall  have  r— '^-n 
«  common  fealy  and  that  the  chaplains  Jhall  be  prefeHted^  they  ihall  Fol.  \^h^ 
not  have  aid.     ii  H.  4.  6.  8.  b.]  ^^*v— -^ 

[  10.  If  a  prebendary  hath  a  covent  and  a  common  fealy  he  (hall  not 
have  aidj  becaufe  he  may  have  a  writ  of  right,     11  H.  6.  g.] 

[  1 1.  A  nuf/ler  of  an  hofpital  (hall  have  aid,  -2  E-  3.  47.  b.  48. 
adjudged.] 

[  12.  A  mafter  of  an  hofpital  who  is  by  eleffiony  (hall  not  have 
aid,  for  he  is  in  equal  ef^ate  with  an  abbot,  and  (hall  not  have  a 
juris  utrum.     14  E.  3.  Aid  22,  adjudged.] 

[13.  So  he  (hall  not  have  aid  though  the  majier  be  to  he  fre^ 
Jented  by  the  patron  of  the  place  to  the  ordinary,  for  divers  priors 
and  abbots  are  prefentable.     14  £.  3.  Aid  22.  adjudged.] 

[  14.  A  mafierofan  hofpital  prefintabU  who  hath  a  college  artd 
xoverttfeal  (hall  not  have  aid,  33  Edw.  3.  Aid  del  Roy  103.  (aid 
to  have  been  adjudged  and  agreed.] 

[  15.  A  parfon  appropriate  (hall  have  aid  of  the  patron  and  ordi-  •  Fitih. 
nary  in  annuity.    ♦  6  H.  4.  5.  b.  adjudged.     ||   ii  H.  4,  68.  b.  ^^^%:^^^ 
8  R.  2.  Annuity  53.  adjudged.]  ^\,  13.  cites 

S.  C.  II  Br.  AW,  pi.  50.  cites  S.  C— -Fitzh.  Scire  Facias,  pi.  71.  ciits  S.  C 

[  16.  A  priory  though  he  himfelf  be  patron,  (hall  not  have  aid,  for 
be  being  by  election  has  the  right  in  him.     14  E.  3.  Aid  2;^.] 

[17.  So  hcy  or  an  abbot  (hiall  not  have  aid,  though  they  are  pre^ 
fentable.     14  E.  3.  Aid  22.] 

[  18.  A  bijhop  (hall  have  aid  of  the  prior  and  chapter,  though  he  Fitzh.  Aid, 
be  die  fovereign  of  the  priory  and  chapter.  18  E.  3.  7.  b.  ad-  jl^^H^c  — 
judged.]  Ser(X)JI. 

%%,  40.  42.  S.  0. 

[  19.  A  bi(hop  (hall  have  aid  of  the  dean  and  chapter.  5  £•  2. 
Aid  167.  adjudged.] 

[  20.  A  bi(hop  (hall  not  have  aid  of  the  king  who  is  patrony  be* 
caufe  he  is  eleftive.  38  E.  3.  19.  Contra  33  E.  3.  Aid  del  Roy 
103.  per  Thorpe,] 

[  21.  A  dean  of  a  free  chaple  of  the  king,  who  has  no  college  or  co^ 
vent  fealy  (hall  have  aid  of  the  king  if  his  deanry  be  in  demand. 
33  E.  3.  Aid  del  Roy,  103.  agreed.] 

[  22.  A  dean  who  is  of  the  collation  of  the  king  (hall  have  aid  of  Co.  Litt. 
the  king,  though  he  and  the  chatter  have  a  common  Jealy  and  may  Hy  ^-  »hat 
charge  it,  becaufe  he  is  not  ele£live»  but  comes  in  by  collation.  ^^x\  ^t 

38  L.  3.  19,  adjudged,]  luwe  aiU. 

[  23.  A  dean  ana  chapter  (hall  not  have  aid  of  the  bi(hop.  Contra 
32  £•  3.  Aid  40.  adjudged.] 

[  24.  A  bijhop  who  comes  in  as  vouchee  upon  his  otvn  warranty.  See  (N) 
ihall  have  aid  of  the  deao  and  chapter.     5  £•  2,  Aid  167.  ad-  i.s.  l\ 
judgcdj 
^^     *  RS  [25.  If 
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r  25^  If  a  dean  of  a  free  chappie  of  the  iifigy  who  has  not  a  c&uen^ 

feed  nor  college'^  has  a  church  appropriated  to  him  which  i$  deinandetl 

by  a  writ  of  right  of  advowfon,  he  (hall  have  aid  of  the  king. 

33  E.  3.  Aid  del  Roy  103.  by  all  the  juftices,  pnetcr  Thorpe.] 

[  26.  If  the  Jting  he  feifed  of  the  paj/ij/ions  of  a  prior  alien  in  the 

r  224.  1  ^''"^  of  war ^  and  after  leafes  than  to  the  fame  prior  during  the  waty 

^  rendering  renty  the  prior  in  an  annuity  mall  have  aid  of  the  king, 

though  he  be  a  prior  perpetual,  not  rcmoveable,  and  though  the 

charter  of  the  leafe  be  that  be  iball  difcharge  all  charges.    20  £.  3. 

Aid  2.  adjudged*.] 

Fol.  177.  (X)     In  what  ASHons  it  fhall  be  granted. 

**  Fitzh.  [  J.  TN  zfcire  facias  to  execute  an  annuity  againfl  a  parfon  upon  a 
^'**'  s^'c  ^  ^W^w^w/  again/}  the  predecejfor^  in  which  no  aid  was  grants 

^Br.  Aid,  '^>  ^^  defendant  fliall  have  aid,  becaufe  there  may  be  a  releafe 
pi.7S.ac  the  after  to  the*  patron,  but  it  does  not  appear  whether  the  firft  judg- 
cRdcucs  jxient  was  by  Nient  dedire.  *  19  H.  6. 44.  adjudged,  f  8 H.  6.  23. 
that  it  *^s'  adjudged,  24.] 

agreed  that  CuccefTor  fhcntld  luve  aid  in  fcire  facias.  f  Fitzh*  Aid,  pi.  63.  64.  cites  S.C.— — « 

Br.  Aid|  pi.  76.  cites  S.6. 

•  Br.  Aid,  [  2.  [So"]  m  a  fcire  facias  to  execute  a  judgment  in  a  writ  of 
S  C  ac-^  annuity,  in  which  the  predecefl'or  of  the  defendant  had  aid  of  the 
cordingiy,  father  of  the  patron  which  now  isy  the  defendant  (hall  have  aid,  the 
but  cites  judgment  being  by  nient  dedircy  becaufe  perhaps  the  plaintiff  had  after 
FU^'.  Scire  ^eleafed  to  the  patron.     ♦  41  E.  3.  20.] 

Facias,  152.  contra.— Ficzli.  Aid,  pi.  irz.  cites  S.  C.  that  the  aid  was  granted  by  advice  of 
the  court. 

•  Br.  Aid,  [3.  Contra  *  44  E.  3.  18.  adjudged,  but  it  does  not  appear 
pl.  29. cites  xvhether  the  judgnunt  was  by  *  nient  dedircy  and  fo  46  E.  3.  p.  b, 

cordingiy,     adjudged.] 

becaufe  his  predeceifor  had  had  the  aid  before.    Q^od  nota.  Fitzh*  Aid  de  Roy,  pi.  57. 

cites  S.  C. 

f  A  man  broug'it  annuity  n'^ainft  a  parfon,  who  prayed  aid  of  the  patron  and  ordinary,  and 
they  were  returned  fumnioned,  and  would  not  appear,  whcrcfijre  he  conffffid  thoa^ioii,  and 
died,  and  afterwards  the  recovemr  fued  fcire  f.iciab  on  ttie  recu.ery  againft  the  fuccetfur,  who 
prayed  aid  of  them  again  ;  2nd  held  that  he  Ihould  have  aid,  and  yet  they  were  fhc  fame  pert'ons 

th.it  made  default,  and  would  not  appear  before. -Fitzh  Aid,  pi.  61.  cites  Tiin.  7  H.  6. 

38-  Br.  Aid,  pi.  72.  cites  S.  C.  &  S.  P.  but  fay^  that  the  fame  jierfon  Ihall  not  luve  aid  af- 

terwards  in  fcire  facias  on  the  fame  judgment. 

Fitzh.  Aid  [  ^..  But  if  in  fuch  cafe  the  defendant  alleges  a  reteafe  between  tht 
*^7^?tcs^^*  i^h^^^  and  fcire  facias^  aid  Ihall  be  granted.     46  E.  3.  6.  b.] 

&.  C,  but  I  do  not  obferve  S.  P. 

•  Fr,  Aid,  [  5.  [5^]  In  a  fcire  facias  againfl:  a  parfon  to  execute  an  an- 
pi  ^9. cites  nuity  upon  a  judgment  againft  a  predeceifor,  in  which  aid  was 
f  Fitzh.  granted,  and  thtpatj'on  and  ordinary  fecerunt  defaltamy  and  list  de^ 
Aui,  pi.  6r.  fendant  acknowledged  the  aSfiony  this  lUcceflbr  fhall  have  aid,  becaufe 
tV^'^^u,  it  may  be  releafed  after.    ♦  14  H.  6.  8.     f  7  H.  6.  38,  b.] 

wa^  agreed  tiiere,  that  if  the  fame  parfon  or  tenant  for  life  who  l^as  aid,  and  the  patron  and  or^ 
dmary,  or  he  in  tevetfion,  makcj  default,  90d  the  demandaat  recovCT^i  ^d  ^^  iamQparfun  or 

tenaait 
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c 

tenant  fur  life  Ihall  not  have  aid  in  fcire  hciM  upon  the  fame  judgment,  &  concordat  Frifot* 
34  H.  6.  2.    But  it  was  not  adjudged.     Br.  Aid,  |)1.  "fi.  cites  7  H.  6.  3^. 

[  6.  But  in  a  fcire  fecias  to  execute  an  annuity  againfl  a  parfon,  *  Br.  Aid, 
upon  a  judgment  againji  the  predecejjhr^  he  (hall  have  aid.  ♦  12  H.4.  ^  c.^nd" 

4.  b.  f  19  H.  6.  2.  b,  becaufe  there  may  1>e  a  releafe  after.  J  2$  h!  6. 23. 

according- 
ly,       f  Br.  Aid  del  Roy,  pi.  44.  cites  S.^C— Fitzh.  Aid  de  Roy,  pi.  ao.  cites  S.  C.  but  S.  P* 
does  not  appear  cuher  in  Br.  or  Ficzh.  as  to  the  releafe. 

[7»  [5«^]  In  a  fcire  facias  to  execute  a  judgment  bad  againji  ["  22C  1 
the  defendant  himfilf  in  annuity,  the  defendant  Ihall  not  have  aid.  g^.  ^.^^  .^ 

12  H.  4.  18.]  55.  cites 

S.  C— - 
Fitzh.  Cnunterplea  del  Aid,  pi.  17.  cites  S.  C.  that  annuity  was  brought  agatnft  a  parfon,  and 
alleged  feifm  by  the  hands  of  the  defendant,  who  prayed  aid.  It  was  anfwered  by  Norton,  that 
the  plaintilf  had  alle(;ed  feifni  by  defendant's  hands,  as  in  fcire  facias  on  recovery  ag^inft  the  de- 
fendant himfelf.  But  per  Thim.  this  adlion  is  to  try  the  right  of  the  annuity,  which  (hall  not 
be  done  without  making  the  ordinary  and  patron  pany,  &c. 

\\\f<.ire  facioi  upon  re^ovi^ty  in  writ  i/i-virtw/y,  the  defendant  fhall  have  aid  of  tJte  patrw  and  ord'tnaty^ 
.mid  yet  eiToign  does  not  lie  for  the  patron  and  ordinary  at  the  day  of  the  fummons  ad  auxilian* 
dum,  by  reafon  of  the  (latute  of  W.  z.  cap.  45.  which  oufts  delays  in  fcire  facias*  Br.  Aid,  pU 
107,  cites  39  H.  6.  50. 

[8.  So  if  he  had  aid  of  the  patron  and  ordinary.     7  H.  6.  39- 
17  E.  3.  56.  b.  admitted.] 

[9.  \^But'\  In  a  fcire  facias  to. execute  an  annuity  againft  a  •  Br. Dean 

parfon,  upon  a  judgment  againji  his  predeceJTor^  in  which  aid  was  ^f  ^^^\ 

granted  of  the  patron  and  ordinary,  the  defendant  fhall  have  aid.  g.citesS.c. 

But  it  does  not  appear  whether  the  firft  judgment  was  by  nil  dicity  *f.^-P— 7-* 

or  how,  becaufe  there  may  be  a  releafe  after  to  the  patron,  to  ^j"  g^'  ^}^*^ 

which  the  parfon  is  a  ftranger,     *  8  H.  6.  23  b.    38  E.  3.  25.  s/c.^-^ 

adjudged.  1  D.26.  pi. 

^     ^      -t  ,69.  Hiil. 

28  H.  S.  S.  p.  adtnitted  generally,  without  mentioning  the  reafon. 

[  10.  [So]  In  a  fcire  facias  againft  a  parfon  to  execute  a  judg^  *  P**"  Bab- 
www/  had  in  a  cejfavit  againft  a  predeceflbr,  the  defendant  fliall  have  ^  "f  *  He^ 
aid,  becaufe  there  may  be  a  releafe  after  the  judgment.     10  H.  6.  ftallluve 

5.  b,  adjudged  contra.     8  H.  6.  24.  33.  b.  Dubitatur.]  aid  as  weU 

here  as 
upon  a  recovery  in  writ  of  annuity.  But  contra  per  Padon,  Strange,  and  Martin ;  fr)r  annuity 
cannot  be  granted  to  bind  the  fucceffor  without  the  patron  and  ordinary,  and  there  the  fuccelTor 
may  falfify  the  recovery.  Contra  upon  a  recovery  in  precipe  <)U4>d  reddat,  as  here »  for  pnccipe 
quod  reddat  is  well  brought  againit  tenant  for  life,  and  lie  (haM  not  have  aid  In  fcire  facias,  but 
is  put  to  his  writ  uf  error  or  attaint :  and  a  parfon  hns  a  better  eflace  than  fur  term  of  life  ;  for  he 
may  join  the  niife,  and  by  his  alienation  the  patron  cannot  enter,  5cc.  Qnxre  of  the  aid.  Br.  Aid, 
pi.  76.  cites  8  H.  6.  24-  ■  Br.  Pean  .ind  Chapter,  9(C.  pi.  %,  cites  S.C.  6c  S.  P.  as  to  the  prieu^)6 
^uod  reddat,  by  the  b;il  opinion.— —Fitzh.  Aide,  pi.  63.  cites  S.  C.  as  to  the  ceifavic. 

[11.  In  a  writ  of  annuity  aid  fliall  be  granted  of  the  patron  and  •  Fitzh.Aid 
ordinary.  ♦  46  E.  3.  6.  b.  t  6  H.  4-  5.  becaufe  the  church  is  ^^/.^^fj^,^'^ 
to  be  charged  by  the  recovery.     2  H.  6.  8.  b.    7  H.  6.     J  19.  b.  s/c.  JcS.p. 

**  38  b.  39.    1 1  H.  6.      f  9.      II  10.  b..  20  H.  6.  46.   6  E.     %%  43.   admitted. 

9H.  5.  14.   8R.  2.   Aid  del  Roy  116.  adjudged.    20  E.  3.    An-  CoLtcn'e 
aiuity  32.    16*  E.  3.    Annuity  23.  adjudged.  J  del  Aid,  pi. 

13.  cites 
S.  C.  X  Fit7h.  Ad,  nl.  59.  cites  S.  C  in  debt  fur  annuity.— Br.  Aiil,  pi.  70.  ritct  S.  C^ 

**  Fitzh.  Aid,  pi.  61.  c'tes  S.  C— Br.  Aid,  pi.  7a.  cites  S.  C  but  fee  pi.  \.  fupra  in  the  nottfs, 
^  Fitzh.  Aid|  PU69.  cites  S.  C— — Br.  Aid,  pL  141.  cites  3.  C.— S«*  ^U;  j  1,  j^  3.  ( I'J 

R  4  pi.  5. 
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pi.  5.  11  Bf.  Aid»  pi.  141.  cites  S.  C  ----Br.  Ai4  dc  ^oy,  pi.  105.  cites  S.  C.«r*r-5«e.(Y> 

pi.  7.  S.  C       J{  Fitzh.  Aid,  pi.  87.  cites  Mich.  6  £.  4^  J.  S.  t^.  ai^d  f^im  to  be  S.  C.  intended  by 
Koll^  but  mifprinted. 

«Bi'.Aid»  [12.  So  aid  (hal}  be  crramed,  abbmtgh  feipt  be  alleged  by  the. 
pl.^S5.  cites  ^^^^  ^^^^  defendant  hinfelf^  fand]  /i&0«^i&  f*f  tf<f/w«  &r  brought  tf 
Hczh.  bis  own  fubjlm^hn.     *  12  H.  4.  18.     13  R.  a*    Aid  125^  z£i 

Countcrpie  judged.     10  E,  3.  Aid  132.  adjudged,] 

flel  Aid|  pi.  *       '    •       ■         ^ 

3  7.  cites  S.  C.-*»See  pi.  ^^  fupra  in  ih^i  notes. 

r  226  1  [  W?  ^^  ^<*'  y*''  f*^  (nrearages  of  an  annuity,  ijp  an  execute 
«t  Fitzh.       ^gfinfi  a  farfopi^  ne  fliall  have  aid^    *  {  H.  6*  4^*    t  ?  H,  6.  8^ 

Aid,  PL48.  adju4;ed.    %  7  H.  6,  19,  b|] 

cites  S.C^ 

Br.  Aid,  pL  105.  cites  S.  C.  that  he  was  execotor  of «  pre^ndtry^  and  had  aid  of  tbe  patron  and 

ordinary.  ' 

-I*  S.  P.  Pqr  though  this  action  be  but  a  perfonal  aelion,  yet  becaufe  tb«  pbintt<fcoun'^  upon 
annuity  bv  prefcription.  which  title  here  ipay  be  tped^  therefttre  it  goes  to  the  right.  Br.  Aid^ 
pi.  4.  cites  S.  C.        %  I'itzh.  Aid,  pl.^  59.  cites  S.  C— — Br.  Aid,  pi.  70.  cites  S.  C. 

Pitzh-Aid,  [  i^,  But  in  debt  for  the  arrearages  of  in  annuity  a|axnft  a  par-- 
S  (?.  hut^**  ^"»  brought  by  an  executor  upon  the  grant  of  an  annuity  by  the  de-, 
the  diver-  fendantfor  the  life  of  the  tejlator^  he  fhall  not  haye  aid^  becaufe  tbi^ 
fity  be-       it^es  mt  charge  the  church.     2  H.  6.  8.  b.l 

^veenthis  6      •»    r  .      .    .       .  \  .^ 

ar.^  the  former  plea,  does  not  appear  there. 

^ee 

drfeat  his  namey  he  ihall  have  aid  pf  the  patron  and  ordinary.    % 
K  3,  48,  adjudged.] 
+  Ar^  the        r  jg^  jjj  ^^^  again  ft  a  parfon  for  a  pain,  for  non-paymetit  of  an. 

executor  »-  ♦,  6      J       A    ^e  jL  '^       ^•'  j    '    j-  >  •'    i_ 

^-  _^_^  annuity^  he  ihall  have  aid  Of  the  patron  and  ordinary^  for  the 
f  F0I.178.  pburch  iball  be  *  charged  by  this,  f  7  H.  6,  19.  b,  adjudged.  4^ 
c^v-r^  E-  3:  4-   8  H.  6.  ^.   9  H,  6.  56.]  -         * 

of  the  prc- 

^leccflbr  ihall  not  be  thercpf  enlarged.    Br,  Aid,  pi.  70.  cites  S.  C— Fitzh.  Aid,  pK  59.  cite| 

S.  C.  and  the  church  (ball  be  ciwged  with  the  nomine  paenc  as  weU  as  with  the  annuity. 

Br.  Aid,  pi.       [17,  In  a  fcire  facias  to  execute  a  judgment  m  an  annuity j  if  it^ 

g9^cites  thejirft  a^ion  the  parfon  had  aid  granted  of  the  patron  and  ordinary^ 

See  fupra  2nd  they  would  not  joitty  aqd  then  the  par/on  ^  acinowleged  tbt 

pi.  I*  a^iony  this  fucce&br  (hall  have  aid     14  n.  6,  8.1 

*  See  p\.  3.  in  the  notes. 

Br.  Aid,  pi.  [18^  Xi^e  fame  law  In  fuch  cafe,  r^the  judgment  had  been  riven 
S?l"''*       upon  the  default  of  the  parfon,     14  H.  6.  8.]     "^       '  '    *    ^ 

o  ^'  dte's  ^^'  C  ^9'  ^^  ^f  .^*^  t^^fi^  i«^  l"<^h  cafe  had  tr^averfed  the  title  of  the 
fTc\l-  a&ion,  and  this  had  been  found  againji  him^  the  fucceffor  fliouM 
19.  dinjly.     have  aid  in  this  fcire  focias,  becaufe  tb^re  may  be  a  releafe  after.' 

38  E.  3.. 1 8.  b.  adjudged.    Contra*  14  H.  6.  8.  Curia.] 
^tx-  Aid,     •    [  20.  If  in  a  writ  rf  an  annuity  the  parfon  hath  not  any  etidrftbe. 
s.'c 'ac-^^^  ^<7^r(?«  and  ordinary ^  but  he  traverfes  the  title  of  the  plaintij^  and 
ppr^iiajiy.     this  is  found  again^  him^  [yet]  in  a  fcire  facias  againji  the  fuiccef* 


Be  fupra,         [15,  In  a  fcire  facias  to  execute  a  fine  of  the  fumot  of  B^  P^oin^ 
1. 1,  ice.      J  ^^  ^^^  jg  ^ji^^  ^j-^fjg  hofpital  of  the  Jaid  E.  fo  that  this  is  f% 
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fxr-y  he  Qial}  have  ah]l^  becaufe  there  may  be  a  fdeafe  after,  Contnu  Otherwife 

10  couity  or  nUkes  delault* 

£  ai.  The  farne  law  though  thfe  patron  and  ordinary  join  in  aid, 
in  the  writ  of  annuity,  becaufe  diere  ma^  be  a  releafe  aifter.  Contra 
14  H,  6.  8.   Curia.j 

[  21.  So  if  in  an  annuity  aid  be  granted  of  the  Ung^  and  after 
pveral  frocedindffs  granted  the  plaintiff  ncoveriy  yet  in  a  icire 
fecias  againft  the  fuccefTor,  he  mall  have  aid  again  of  the  king, 
becaufe  tt^re  may  be  a  releafe  after.    17  £•  3.  56.  b.  adjudsed.] 

[  23.  In  a  mortdancejlor  againji  a  tarfon^  h^  Ihall  have  aid  of  the  *Br.Aid^ 
ptron  and  ordinary.    ?  Aff.  36,^  S^c,!!^ 

piczb.  Aid,  pL  157.  cites  S.  C« 

[04.  In  a  precipe  qued  rtddat  againft  a  parfony^r  the  ghhe  F  227  1 
Ifind^  he  fhall  have  aid  of  the  patron  and  ordinary,  becaufe  he  hath  p.  ^.7^ 
not  the  meer  right,  and  the  patron  and  ordinary  will  receive  pre-  A  ^y  ^^ 
judice  thereby.     3  £•  2.   Aid  164.  adiudged,     Contra  *  8  H,  6.  S.c.bi]cndc 

?♦•  "^'^  ••J;:Ai; 

pL  76.  cites  S.  C— *Br.  Dean  and  Chafer,  pi*  S.  cites  S.  C,  but  not  ezaAly  S«  P. 
See  pi.  17.  in  the  notes. 

[  25.  So  he  (ha|l  have  aid  in  afornudon  againft  him  for  the  land  *  Fitzh. 
which  he  hath  as  parfon,    ♦  17  E.  3.  58.  b.  adjudged*     18  £•  3.  ^**'E^^^'* 

54.  b.]  cttes5,C- 

[  26.  So  he  fliall  have  aid  in  a  writ  ofontryfor  rent^  21  £.  3.  Fitzh.  Aia, 
55.  b.  adjudged,]  .  ti^',^^. 

Ibid.  pi.  x82«  cites  S.  C.  .  .  ^Writ  of  entry  m  naiure  9f  nfije  ageunjl  theparfon  of  N,  who  faii 

that  the  {and  is  parcel  of  hh  gUlft,  and  prayed  aid  of  the  patron  and  ordinary,  and  way  oufted  by 
award  ;  for  he  (ball  not  luve  aid  in  this  achon,  becaufe  he  is  fuppoftd  m  of  bis  own  twn^ «  ank 
therefore  flkali  have  aid  of  none  ixnleft  he  be  nained  in  the  writ,  Br.  Aid,  pi-  59.  cites  9  H. 
5.  17- 

Fittry  in  tbefofi  a^ainfi  Oh  forJ',*i  of  D.  who  prayed  ajd  of  the  patron  and  ordinary,  and  faid  th^ 
this  is  parcel  of  his  (lobe ;  quiere ;  for  there  was  no  more  (aid  of  it.  Br.  Aid^  pi.  93.  cites 
4  U.  6.  I. 

[27.  So  he  ihall  haye  ai4  in  a  fifavit,     ♦?!  E-  3-  55*  b-  \f^^^\ 

t  ^^  ^*  3t  3O  cites  S.C.  ' 

and  Ibid.  pi.  x9a«  dtes  S.  C  See  (A)  pi.  8.  S.C.  Infra,  pi.  37.  8.  C.  t  Fitzh.  Aid,  pi.  3. 
cites  S.  C. 

In  fcire  facias  brought  by  one  as  heir  upon  a  recovery  in  celfavit  againft  a  parfon,  the  defendant 
who  was  the  fucceflur,  pleaded  that  he  found  the  church  feifed  of  this  lattd,  and  that  it  was  parcel 
of  the  glebe,  and  fo  had  been  time  out  of  mind,  and  prayed  ai^l  of  tlie  patron  and  ordinary,  and  ic 

was  graiued.    Fitz.  Aid,  pL  63.  cites  Hill.  8  H.  6.  24. Br.  Aid,  pi.  76.  cites  S.  C.  accordingly. 

•—Br.  Dean  and  Chapter,  pL  8.  cites  S.  C.        See  (<^)  pi.  to.  S.  C. 


[  28.  In  an  a^fion  againfi  a  bijb^pfir  land^  or  other  freehold,  he  Fi^h.  Aid, 
^l  mt  have  aid  oftbi  prior  and  (Lpter.    18  E.  3.  7,  b.]  |!  c^!:!!!^^ 

See  infra,  pi.  40.  41.  S.  C— i^U)  pL  18.  S.  Qt 

[  29.  [But]  Vide  5  E.  2.  Aid  167.  The  biihop  had  aid  of  the 
dean  and  chapter  in  zpraeipe  quod  reddatJ] 

[  30.  In  ^.  fcire  facias  to  have  execution  of  a  fine  again/1  a  pre^ 
hendary  of  certain  land,  the  prebendary  {hall  have  aid  of  the  patron 

|a4  w<iui^fy«   20  £f  3*  Aid  30.J 

(31.  ^« 


227  3iD  [of  a  Common  Perfon.] 

[  31.  So  aid  lies  though  his  name  of  prebendary  is  to  be  defeated 
by  this  writ,     20  E.  3.  Aid  30.] 

J  32.  In  a  juris  utrum  the  parfon  fhall  have  aid  of  the  patron  and 
inary,  becaufe  he  may  lofe  the  land  for  ever  in  this  writ.  Con- 
tra 9  H.  5.  14.  per  June.] 
But  it  was  [  33.  In  a  writ  rf  right  brought  againji  a  parfon^  he  Ihall  have 
hrld  tJiat  jjj  Qf  ^g  patron  and  ordinary,  though  be  found  not  the  church  feifed^ 
ma7niain-  if  ^^  claims  it  in  the  right  of  the  church,  and  had  recovered  it  before 
tain  writ  of  in  a  juris  utrunu     3  E.  2.  Aid  164*  adjudged.] 

right  of  .r  . 

advowfon  (hall  not  have  aid  of  the  patron  and  ordinary  if  he  be  impleaded.   Thel.  Dig.  19.  lib.  r- 

cap,  22.  f.  9*  cites  Pafch.  5  E.  5.  foU  139.  ,  . 

[  34.  In  an  a6lion  of  trefpafsfor  cutting  his  treesy  if  the  defendant 

fays  that  he  is  par/on^  and  that  the  place  where^  &c.  is  parcel  of  the 

glebe  of  his  re^ory^  upon  which  they  arc  at  ifllie,  the  defendant 

fliall  have  aid  of  the  patron  and  ordinary,  becaufe  he  himfelf  is  tenant 

of  Ae  freehold.     I2  R.  2.  Aid  121.] 

r  228  1        [  35-  I"  ^  ce/favit  againft  a  parfon  of  his  own  cejer^  if  the  tenant 
^         faysj  tnat  he  holds  the  land^  as  the  demandant  has  acknowledged^  he 

Fol  I  7q!  ^^  ^'^^  ^^^^  ^'^  of  the  patron  and  ordinary.     17  E.  2.  Aid  170, 

^  -        ■  adjudged.] 

'  [  36.  In  a  replevin  by  a  parfon^  if  the  defendant  avows  up^n  the 

plaintiff  (or  ferv ice  arrear^  he  (hall  have  aid  of  the  patron  and 
ordinary.     Contra  17  E.  2.  Aid  170,  per  Devon,] 

Fitzh.  Aid,       ^  ^7.  In  a  ceffavh  againji  a  vicar ^  if  he  found  his  church  Jeifedy 

s-V.^nd"*"  he  Ihall  have  aid  of  the  patron  and  ordinary.     21  E.  3.  55.  b.  per 

ibid.pi.i8».  Hill  faid  to  have  been  adjudged,] 

cites  S.  C. 

(A)  pi.  8.  S.  C.  fupra  pU  27.  S.  C. 


Br.  Aid,  pi.  [  38,  If  a  writ  of  annuity  be  brought  againji  a  parfon  upon  a 
5.  cites  SX.  g^Qj^f  ly  (jie  parfon  hinfelf  without  the  confirmation  of  the  patron  and 
titxh.  Aid,  ordinary^  he  fhiall  not  have  aid,  becaufe  he  himfelf  13  party  to  the 
pi.  5z.  cites  grant|  and  this  fhall  not  charge  the  churchy     2  H.  6.  12.] 

Fitzh.  Aid,       [  3^,  But  he  fliall  have  aid,  if  the  grant  was  confirmed  by  the 

s^c.!lAnd  ^^^^^^  ^^^  ordinary,  becaufe  he  himfelf  is  party  to  the  grant,  and 

upon  the  ^cU  knows  this  is  the  caufe  of  the  charge,  becaufe  this  will  charge 

plaintiffs  the  church,     2  H.  6.  12.  adjudged.] 

Aewingthe  j      ^       u 

deed  of  the  parfon  now  defendant,  and  of  the  patron  and  ordinary  to  charge  him,  aid  was  granted 

bim  notwicbllandiHg  tl»t  himfelf  was  party.    Br.  Aid,  pi.  5.  cites  S.  C. 

Fitzh.  Aid,       [  40.  So  Si  hijkop  (hall  have  aid  in  annuity  upon  his  own  grants 
pl.i3'i.  cites  ijuhich  is  confirmed  by  the  prior  and  chapter,  although  he  himfelf  be 
lee  pi.  aS.    ^vcreign  of  the  priory  and  chapter,  for  this  will  charge  the  bifliop-; 
,  ^4.  s.  c.      rick.    Contra  x8  E.  3.  7.  b,] 

a4idfee(U)  pU  1%. 

Br.  Aid,  pi.  [  41.  In  annuity  againft  a  parfiin  upon  the  grant  of  his  predecef- 
s;c?.l!!L  fi^y  ^^  ^*^1  ^^ve  aid,  although  a  deed  of  confirmation  of  the  patron 
Kitzh.  Aid,  and  ordinary  be  Jhewn^  for  the  parfon  does  not  know  whether  it  be 
pi.  109.        d^eic  deed,    40  E.  3.  3.  b.  adjudged.] 

c:tc:S.  C.  ^  •'*'  J04  .  #'• 

[42.  Sq 


SiD  [of  a  Common  Perfon.*]  228 

f  42.  So  in  an  annuity  aeainft  a  ^(^0^  upon  a  grant  of  the  pre-  ^i^zh.  Ai8» 
deceflbr,  w/VA  the  confirniaUon  of  the  prior  and  chapter,  he  ihall  s^'J»^^|?f* 
have  aid  of  the  prior  and  chapter,  though  he  himfelf  be  fovereign  (U)  pL  i8. 
of  the  priory  and  chapter.     i8  E.  3.  7.  b.  adjudged.]  and  fupra 

43.  Note  for  law  in  an  indicavity  that  if  a  vicar  be  impleaded  of  C^'i^'  ^^ 
a  thing  touching  his  vicarage^  he  fhall  have  aid  of  the  parfon  s  quod 

nota.     Br.  Aid,  pi.  143,  cites  31  H.  6.  7. 

44.  Aid  lies  in  writ  of  entry  in  nature  ofajjife^  though  it  lies  not 
in  ajjife.     Br.  Aid,  pi.  123.  cites  4  £.  4.  14.  admitted* 


(Y)    Spiritual  Corporations.     Of  whom  they  (hall  [  229  ] 
have  Aid.     Of  the  King.    [Or  others.] 

[  I.   T  N  an  aSlion  again/}  an  abbot  of  the  foundation  of  the  kingj  Fitzh. 

A    which  will  charge  the  abby,  he  fhallhave  aid  of  the  king.  ^^^^^' 
6  H.  4.  5.  b.J  Aid,  pi.  13. 

cites  S.  C. 

[  2.  But  in  an  annuity  againft  an  abbot  as  par/on  appropriate  FItzh. 
of  a  church,  he  fhall  not  have  aid  of  the  king.     6  H.  4.  5.  b.  ad-  Countcrple 
judged.]  ^'Ai^P'- 

S.  C.  accordtngl/ ;  for  by  Huls,  3  ronn  (hall  not  have  aid  but  of  thing  m  demandy  or  of  the  thing 
out  of  which  the  thing;  is  iiU)iii9>  and  the  annuity  is  not  ilfuing;  nut  of  the  abbey.— And  Hankford 
faid  thnt  there  is  a  great  diverf.ty  where  he  holds  in  proprios  ufus,  and  where  not ;  for  when  he 
holds  in  proprios  u(\ii,  it  is  parcel  of  theabbeyi  in  which  cafe  if  the  abbey  be  recovered^  ice.  tho 
patronage  of  the  abbey  is  fo  far  charj^ed,  but  not  fo  in  the  ottier  cafe.  And  Thirn.  bid  them  to 
take  aid  of  the  patron  and  ordinary  without  the  king,  ice*  11  H.  4.  6.  a.  pi.  ^7. 

[  3.  In  an  annuity  againji  a  parfon^  if  the  bijhop  he  tatron  and  Br.  Aid,  pi. 
ordingry^  and  the  tentporalties  feifed  by  the  VXngfor  caujey  he  ihall  s  c^I!!L 
haye  jiid  of  the  biihop  and  king.     40  £•  3.  3.  b.J  Fitzh.Aidy 

pi.  109.  cites 
S.  C.  ^cli  e  facta t  agatnjl  mi\JUr  af  an  Ixtfpitaly  w^ho  Juui  that  tbt  Mpitat  is  of  the  prcfaUatlon  cf 

the  bijhop  of  S,  -Mbo  Hiedy  nnd  lU  tetttporultles  ftfd  into  the  king's  bands  f  the  hofpital  vrndtd^  and  the  hnf 
g^tvi  it  to  the  defendant  for  life  by  patent*  which  is  here,  and  prayed  aid  of  the  king  by  reafon  of 
the  temporal  ties  yet  in  the  king's  hands.  Br.  Aid,  pi.  28*  cites  44  £.  3.  1 1.«— >Per  Belk.  he 
may  implead,  and  be  impleaded,  and  ihall  have  writ  of  right  of  his  poflfeirion.  But  per  cur.  he 
fhall  not  have  writ  of  right,  but  juris  utrum  as  a  parfon ;  per  Thorp,  if  he  has  coUege  and  com- 
mon feal,  he  (ball  not  have  aid  no  more  than  aa  abbuc  or  dean ;  quod  nota.  Br.  Aid  del  Roy, 
pi.  15.  cites  S.  C. 

[  4.  So  if  the  temporalties  are  in  the  king  by  vacancy  of  a  biJhoP'*  Br.  Alddcf 
rick.    4  H,  6.  ID.  bJ  ?°Vte 

~  J  cites4H.o. 

I.  and  feemi  to  be  the  cafe  intended. 

[  5.  So  if  the  temporalties  arc  in  the  king  by  vacancy  of  a  *  Br.  Aid, 

hijhoprick  which  is  patron  to  a  prebend  or.  parfonage,  if  the  pre^  pint -cues 

bendary  be  fued  during  the  vacancy-^  he  (hall  have  aid  ot  the  king,  pitzii.  Aid, 

♦11  H.  6.  9.    19  E,  3.    Aid  del  Koy,  5.  adjudged.]  pi.  69.  cites 

In  trefpafs  llie  defendant  juHfed  ftr  contmm  in  a  tvafefilf  and  becaufe  It  hehngtd  to  tbt  bifhop  of  K. 
and  th^  tempo" i  It-.ei  u*e  leftj  ,/to  ti.  t  hint's  ktnd*,  finding  thewrit^  therefore  the  defendant  (ball  have 
aid  of  the  kin.;;  before  iiliic  j  aned, ::«  1  c  Ihouid  have  v^hcfO  the  king  is  party  ;  quod  not^.  Br* 
Aid  del  Koy,  pi.  loS.  cites  R.  ;.  13. 

[6.  But 


I^^Q  Sin  [of  a  Common  Perfbn.] 

«r.  JMf  r  6*  ^''^  if  ^  bijboprlck  be  /»//  of  a  bifliop  cif  /i^  time  cfjiut^hi^ 

|d.  r4x^      ihul  ncyt  have  aid  of  the  king  \  for  there  the  bifliop  with  his  chap* 
F^h  AW   ^^  °**y  charge  the  church  without  die  king,    ix  H.  6«  9*] 

^1*169.  eitesS.  C* 

Jr.  Aid»  [  7.  So  if  the  pdirpn  be  in  ward  to  the  king^  the  parfon  (hall  hav« 

'?'  "^'o     aid  of  the  patron  and  king.     11  H.  6.  jo.  b,] 

and  S.  P«  and  that  hb  Ihall  have  it  of  the  ordinary  alfa  Br.  Aid  del  Roy,  pL  105.  cites 

S.  C. 


Roy, 

cit«  S.  C.  and  Brooke  fays  that  hence  it  feems  that  the  parfiin  of  a  church  has  not  f^roperly  the 
lee  fimple  as  biihop,  &c  have.^ — =-Br.  Dean,  8tc.pl.  17.  citcb  S.  C— i-Kftzh.  Aid  de  Roy,  pL  95. 
cites  S.  C. 

^■■^M  ^       [  9.  The  dean  of  a  free  chappel  tf  the  king  if  the  €QUatim  of 

Fol.  l80t  the  kingy  fliall  have  aid  of  the  king,     33  £•  3.    Aid  del  Koj^ 

*— v^*J  103.] 

i^iijh.  Aid,       [  10.  A  parlon  appropriate  ihall  have  aid  of  himfelf  and  of  th« 

pl.  7.  cites  ^iinary.     25  E.  3.  39.  adjudged,] 

ftr.C^uh-  [11,  A  parfon  (hall  not  have  aid  of  himfelf  being  patron.  ^ 
|>1. 10.  citbs  S.  C. 

Br.cwa.  [12.  But  he  Jhall  have  wd  of  himfelf  and  atuitlxr^  being  joinU 
Wd,       P"^'"'"'    7H.6.41.] 

pL  10.  cites  S,  C. 

I 

•  Br.  Aid,  [  13-  He  fliall  have  aid  of  the  patron^  though  be  be  plaintiff  iq 
P?-  '^ c  *^  adtion.  ♦  H.  6.  1 1.  +  18  E.  3.  ^.  adjudged.  I  22 E.  3. 3, 
^^ording'-    34  £•  3«   Aid  del  Roy,  iii.  adjudged.    8  R,  a.  Aid  del  Roy,  116^ 

ly. adjudged.   26  E.  3.    Annuity  351.  adjudged.] 

Fttzh.  Aid, 

Jl.  68.  cites  S.  C»— Sec  (Q^)  pi.  9.  S,.C.               f  F'tzh.  Aid,  pi.  141.  cites  18  E.  3. 17.  S.  C. 
Fitth.  Aid,  pU  3.  cites  S.  C— ^--See  (X)  pi.  17.  S.  C.^ See  (Q^)  pi.  xo.  S.  C. 

Br.  Aid,  [  i^.  Aid  fliall  be  granted  of  all  thofe  who  have  poxuer  to  charge 

**!:  't'r      the  church.     11  H.  6.  o.] 

cites  S.  C.      '  ^  J 

Jc  S  P.  admitted.— Fit zh.  Aid,  pK  69.  cites  S.  C. 

in  annuity  againfl  a  chantor  of  EVcttfr,  parfon  of  B.  upon  compofition  made  between  the  prc- 
dccfelTirfr'of  the  plaintiff  and  the  predeceffor  of  the  defendant,  by  which  the  defendant's  predeceObr 
iranted  the  annuity  to  the  plainiifTs  predeceifor,  and  his  fucceflor,  for  tithes  which  was  con- 
firmed by  the  patron  and  ordinary ;  the  defendant  faid  that  the  Bilhop  of  Exeter  is  patron  of  the 
benefice  charged,  and  that  his  temporalties  are  feifed  into  the  king's  hands,  and  prayed  aid  of  tlie 
king,  and  of  Che  bifhop  as  patron  and  ordinary,  and  of  the  dean  and  chapter,  becauf«  this  par- 
sonage belongs  to  the  chantor  as  one  of  the  chapter,  and  had  it  de  omnibus ;  quod  nota.  Br.  Aid, 
pi.  18.  cites  40  £•  3.  s« 

*  S.  P.  for        [  15,  As  if  a  prebehdj  of  which  the  bijhop  is  patron  and  ordinary^ 

dean  and      chapter^  becaufe  tvithout  all  thefe  the  church  caiuiot  be  charged, 
cj^aptcr arc   *  jj  {i,  6.  9.  adjudged,     f  25  E.  3.  54.  adjudged,   altbough  thit 


9iD  [of  a  Common  Perfon.]  ftjd 

li  rfthe  feveral  poffijjiom  oftbe  bijhop.    In  33  E.  3.    Aid  del  Roy  «»«  body. 
103.  it  is  faid  that  he  fliall  have  aid^^A^  dean  and  cha^Ur^  witb^  f/j.^^liJ^ 
out  mentioning  the  bijbopy  and  this  is  iaid  per  Fiih.]  s.  C._ 

FiUikAid^ 
pl.  69.  cites  S.  C.  f  Fi(^h.  Aid,  pL  to.  cites  S.  C. 

f  i6.  In  an  annuity  againft  a  parfon^  he  fhall  have  aid  tf  boib  I>««^'b.pL 
patronsj  being  coparceners.}  is  jl.^!!^' 

|5.  P.  admitted.— —S«  P.  per  cur.  Qkittr  Nay  zs.  and  cited  D.  x6* 

£  17.  So  if  the  iing  and  common  par/on  are  copaxcemrt  ^ an  ai^  ^^  "• 
vowfon^  though  the  king  (hall  have  all  the  prefentatio^  alone,  ^et  sip.  amci 
the  paribn  fhall  have  aid  0/  both.    Trin.  3  Jac.  B.  JEL  in  Harris's  accoVdinglf 
cafe,  per  Ppphanu]  P«r  cur. 

f  i8«  In  an  annuity  againft  an  incumbent.^  if  he  fap  that  A,  and  f  2^21  1 
B.  were  feifed  of  the  manor  of  D.  to  which  this  church  was  appen* 
danty  and  an  accord  was  made  between  them  to  prefent  by  turnsy  |g*  f^  ^* 
and  A.  prefented  hintj  yet  he  fhall  have  aid  of  both  pqtrons*  22  Hen.  s.  c.  and 

6.  47.]  ihajlhavo 

aid  of  them^ 
and  of  the  ordinary,  fttnnifias  that  he  found  the  cfaarch  difcharg^ed ;  by  the  bift  ^jnttrn 
Fiuh.  Aidy  pL  76.  cites  S*  C. 

[19.  So  if  one  coparcener  prefents  by  turn^  the  incumbent  fhall  S-^*  ^ 
have  aid  of  all  the  coparceners*    22  H.  6.  47.   Curja.]  "°{ oi^ 

prefented  him.  But  Poele  denied  it,  and  after  noching  of  the  matter  was  entered,  therefore  qusre. 
Br.  Aid,  pl.  S8.  cites  S.  C.  Fit  ah.  Aid,  pl.  76.  cites  S*C.  Ic  S.  P.  and  (ays  it  was  affirmed 

in  a  manner  by  all  Che  juftices. 

[2a  In  an  annuity  againft  a  parfin  appropriate^  he  fliall  have 
^i  of  bimfelf  as  patron.     8  R*  2*    Annuity  53.  adjudged] 

(Z)    Of  the  Ordinary*     [And  of  the  King  or  Patron 

together.^ 

[  I.  nPH  E  patfon  in  an  annuity  fhall  h^ve  aid  of  the  guardian  of  Br.  Aid,  pl. 

•*•    the  jpiritualties  of  the  bifhoprick,  the  fce  being  vacant.  |*c.H!! 
31  H.  6,  10.  adjudged.]  Fitzh.  Aid, 

pl-  79-  cites  S.  C 

[  2.  If  the  parfon  be  to  have  aid  of  the  king  as  patron,  and  of  Noy  11. 
die  ordinary,  he  fhall  not  upon  prayer  have  aid  of  the  king  onfyj  |'  p  ^ 
without  the  ordin^njy  without  praying  in  aid  of  both  together  \  for  cordioKiy' 
otherways  the  plaintif  may  be  delayed  again  after,  which  is  not  agreed ;  for 
r^naWo.    Tr.  3  Jac.  B.  R.  Harris's  cafe.    Per  curiam.]  " hadheeo 

▼  "^  "*  no  uiRer» 

<iice  if  a  cvmmoo  perfon  bad  been  patr<m« 


(A.  a)  In 


231  3iD  [of  a  Common  Pcrfon.J 


Fol.  181.  (A.  a)     In  what  ASlions  they  ihall  have  Aid.     Aid 
^•^v*-^  by  Coparceners. 

f  I.  T  N  a  fchre  facias  upon  afine^  the  tenant  fliall  have  aid  of  her 
^  coparcener,  though  this  aid  be  in  lieu  of  a  voucher.     16 
£•  3«   Aid  130.   adjudged.     33  £.  3.     Aid  del  Roy  109.    ad- 
judged.] 

[2.  In  a  writ  ofntefn^  againft  a  coparcener^  to  whom  the  fetvices 
v)ere  allotted  in  purparty,  in  allowance  of  other  land,  (he  ihall  have 
aid  of  her  coparcener.     3  E.  2.   Aid  163.  adjudged.] 

[3.  In  a  writ  of  admeafurement  of  pafture  agaihft  a  coparcener, 
(as  is  intended  as  it  feems)  (he  (hall  have  aid  of  the  other  copar-. 
ceners.     32  E.  2.   Aid  178.  adjudged.] 
Fkth.  Aid,       [  4.  In  a  cut  in  *uita  one  coparcener  (hall  have  aid  of  the  other. 
ttUloiu  3^E-  I-    Itincre  Cornubia  179.  adjudged.] 

It.  Cornub.  and  (eems  to  b&  S.  C.  only  that  the  word  (aid)  is  omitted. 

r  2*^2  1       TS-  In  a  j«<7  warranto  againft  ond  coparcCfner  for  holding  co- 

^  R      8  nufence  of  pleas,  (he  (hall  have  aid  of  the  other  coparcener.     2  E. 

b.^citcs'i^E.  3-  *  55-  b.  adjudged.    Co.  9.    Ab.  Str.  Mar.  28.  b.     2  E.  3. 

3. 19.  Ro-  B.  R.  Rot.  128.  adjudged  in  a  writ  of  error.] 

jer  Morii- 

nier's  cafe^  and  there  are  not  fo  many  fol.  as  55.  of  that  year  in  the  year-book. 

[6.  In  a  formedon  of  a  rent  againft  one  coparcener,  afier  parti^ 
tionj  Oie  (hall  have  aid  of  the  other  coparcener,  though  the  rent  be 
only  in  demand.     8  R.  2.    Aid  del  Roy  116.  adjudged.] 

7.  If  two  coparceners  makepartition^  and  afterwards  in  praecipe 
quod  reddat  againft  the  one,  (he  prays  aid  of  the  other,  who  is  re- 
turned, warned,  and  makes  default,  yet  the  other  who  prays  in  aid 
(hall  deraigh  the  (irft  warranty  as  well  as  if  her  companion  had 
come,  and  the  other  (hall  have  pro  rata  againft  her,  and  (he  who 
made  default  (hall  not  falfify  the  recovery.  Br.  Garranties,  pi.  55. 
'  cites  4  H.  7.  2.    Per  Keble. 

(B.  a)    What  Coparceners  [or  Alienee  of  one]  fliall 
have  Aid.    In  fefpe<5t  of  the  EJiafe. 

Br.Coun-     ^  j^  TTITHERE  a  partition  \^ mA^t  without  title  of  coparcenatj^ 
Ai^^l.  7.  though  bv  this  they  are  coparceners  by  ejhppel  between 

cites  S.C.—  themfehesj  yet  they  (nail  not  have  aid  the  one  of  the  other;  for 
Fit*h.  jjiey  {hall  not  delay  the  demandant,  who  is  a  ftraiiger  thereto  by 

SS'Xr     this.    iiH.4.6o.b.] 

pi.  15.  cites  S.C. 

Fitzh.  Aid,       [  2.  As  if  two  intrude  after  the  death  of  their  father^  who  was 
cUesMich     ^^^  tenant  for  life^   and  make  partition^  they  (hall  not  have  aid 
X3E.3.S.C.  the  one  of  the  other,  bccaufc  they  have  no  right.     17  E.  3. 
47'] 
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[  3.  So  if  barm  and  feme  are  fetfed  to  them  and  the  heirs  of  the  Fkzh.  Aid, 
ftme^  fo  that  the  baron  hath  but  for  life,  the  baron  diesy  and  his  P^-  '3^- 
daughters  enter  and  make  partition^  and  after  the  wife  dies  without  ^'^^       ' 
Jifying  claim  to  the  eftate,  yet  they  {hall  not  have  aid  the  one  of  the 
other,  bccaufe  no  right  is  to  them  defcended.     Contra  17  E.  3, 
46.  b.  adjudged,  for  the  not  laying  claim.] 

[  4,  If  two  dtffeifors  make  partition^  and  die,  the  heir  of  one  {hall  Br.  Aid, 

not  have  aid  of  the  heir  of  the  other.     11  Hen.  4..  6o,  b.l  P'*48-  cites 

^  •'  s.  c.  but 

S.  p.  docs  not  clearly  appear.  -Fitzh.  Counter|jle  del  Aide,  pi.  15.  cites  S.  C. 

[  5.  So  if  two  recover  by  aifion  ancejirjely  without  titlcy  the  one  Fitzh. 
fliail  not  have  aid  of  the  other  after  partition,  though  between  5 ^"a^h'^^^^ 
themfelves  they  are  coparceners  by  eftoppel.     11  H.  4.  6i.]  j^,  cite*^ ' 

S.  Q.       «i 
Br.Aid,  pl.48.cit«sS.C. 

[  6.  But  if  two  coparceners  hav^  a  title  ancejlrel^  and  enter  where  *  Fitzh. 
their  entry  is  not  lawful^  and  make  partition,  yet  they  (hall  have  aid ,  9^""^.^'^'® 
one  of  the  other.     ♦  1 1  H.  4.  60.  b.     f  '  7  Ed vv.  3.  46.  b.]  ,^;  f^;^^  P*' 

t  Pitzh.  Aid,  pi.  136.  cites  S,  C. 

[  7.  As  if  they  enter  upon  a  defcent^  and  make  partition,  aid  lies,   f  2  9  7  1 
having  a  right  anceftrcl  by  defcent.     17  £dw.  3.  46.  b.     39  Edw.  p.   ^ p-Z 

3- 4- M  .  .  ...  .  pi.  13^ 

[  8.  In  an  ad  terminum  qui  pneteriit^  if  the  writ  fuppofes  them  te^  cites  S.  C- 

liants  by  their  ancejior^  though  the  anceftor  had  but  for  lif\  and  his  \ 

daughters  entered  and  made  partition,  yet  they  fhall  have  aid  the  one 

of  the  other.     17  Edw.  3.  47.  b.]  |-,i  rt*   ^ 

[  9.  If  tenant  in  tail  leafesfir  llfe^  and  after  aliens  the  reverjion  to   Fol.  182. 

another  by  fine^  and  diesj  and  his  daughters  enter  after  the  death  of  *  •  -^     _| 

the  leffee  as  coparceners^  and   make  partition,  in  a  fcire  facias  to  •  Br.  Aid, 

execute  the  fine  (though  this  be  to  defeat  the  caufe  of  their  prayer,  ^'}^'  ^^*^ 

and  their  entry  is  not  lawful^  but  becaufo  they  have  a  right  ancef^  Fitzh.  Aid, 

treL)  diey  fliall  have  aid  the  one  of  the  other.     Contra  *  21  Edw.  p'-  n-  cites 

[10.  [5^]  if  tenant  in  tail  leafes  for  life,  and  aliens  the  rever-  Br/Aid,pi. 
fion  by  fine,  and  dies,  and  his  daughters  enter   after  the  deatl\  |^qi!!1 
of  the  leflee  as  coparceners,  and  the  one  takes  hujband^  and  has  pitzh.  Aid 
iffue<^  and  dies  J  and  after  iht' other  diesy  and  z  fcire  facias  to  exe-  pi.  21. 
cute  the  fine  is  brought  againfl  the  tenant  by  the  curtefy^  and  the  other  "^^^^^  ^"  ^* 
coparcener^  the  coparcener  fhall  have  aid  of  the  heir,  becaufe  they 
arc  in  by  defcent^  though  the  entry  of  their  ancejhr  was  not  lawful. 
%\  Edw.  3.  15.] 

[11.  If  two  enter  t&  coparceners,  having  no  ancient  right ^  zxA  Br.  Aid,p!. 
die  feifedj  their  heirs  fliall  have  aid  one  of  the  other,  becaufe  they  ^i- ^'**^ 
arc  in  by  defcent.     21  Ed.  3.  15.  will  prove  this.]  FhzhTAid 

[12.  If  two  coparceners  make  partition,  and  afi:igniory  is  allotted  pi.  11.  cites 
to  oncj  and  after  the  tenancy  efcheats  to  her^  (he  (hall  have  aid  after  S.  c. .  • 
of  her  fifter,  for  this  tenancy  conies  in  lieu  of  the  feigniory,  16  E.  3. 
Age  46.  per  Thorpe.] 

[13.  It  is  no  good  counterplea  of  aid,  that  the  anctjlor  by  whom 

they 
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tlicQr  claim  did  not  £efeifed^  for  if  he  had  a  rights  diough  be  dia  hol 
d^e  feifed,  yet  aid  lies*    Contra  20  E.  3.  6.  b.  but  quxre.] 
See(E.a)         [  14.  In  a  cut  in  vitOy  if  ^JonTy  coparceners  in  gavelkind^  are 
pt  *•  vouched  upon  the  warranty  if  their  ancejior^  and  3  of  them  make  de^ 

fauh  afier  drfauk^  by  which  fiijin  of  the  land  is  awarded  for  three 
partSi  and  the  ^h  enters  into  warranty^  he  (hall  not  have  aid  of 
the  other  3^  becaufe  the  iand  in  demand  never  defiended  to  them  from 
their  anceft'or^  and  di^  charge  is  now  equal,  and  the  others  have  loft 
their  part,  ahd  if  he  (hould  have  aid  of  them,  he  fhould  recover  alfo 
pro  pita  againft  them  for  his  part,  and  fo  he  (hould  not  lofis  fo 
mudi  as  the  reft.  19  Edw.  2;  Aid  172.  s^judged.] 
FkthiMd,  [  15*  ^  coparcener  (hall  have  aid  unlefi  there  has  been  a  pat* 
pi.i^6,ciw8  ^i^^^  bctvveen  them.    19  Hem  6.  784  b.    17  E.  3. 47J 

See(E.a)pt.  t.$.C. 

«  Br.  Aid  [  i6»  But  afier  partition  one  coparcener  (hall  have  aid  of  the 
pi.  1 1,  cites   0^r^    «  20  Hen.  6.  2.     t  '7  E*  3*  47*] 

Flub.  Voucher,  pi.  ^5*  cites  S.  C.  f  Ficzh.  Aid,  pL  136.  cites  Mich..  17  E.  3.  S.  C. 

•  But  they  [17.  Coparceners  in  gavelkind  fbaW  have  aid  lone  of  the  others 
Sw  iS' *  "  ^"*- 4- "•  ^*    ^.  ,7  Edw.  3.  12.  bi] 

cafe.    Br.  Aid,  pi.  46.  cites  S.  C. Fitgh.  Counterple  del  Aid,  pi.  14.  f  Fitzh.  Aid, 

pt  i|4.citesS.C. 

r  2^74. 1       [18-  If  ^^^>^  v^  two  copaxceneTs,  and  one  releafes  to  the  other 

B  .iUd  d1  ^^  ''  ^^  impleaded^  (he  (hall  vouch  her  (ifter  who  releafed;  for 

67.'cicM  this  acceptance  of  the  releaie  does  not  deftroy  the  privity  of  co*» 

s.  c.  She  parcenary.    21  E.  3.  27.] 

vouched 

hec  lifter  bp  tliif  releafe  of  the  one  moiety,  and  prayed  aid  of  her  for  the  other  moiety,  becaeie 
this  counCtffaiU  a  partition  in  law,  and  fo  is  the  opinion  of  the  court  there.— »See  (C.  a) 
pL  a.  S.  C'-ii-^^  a)  pi.  6.  S.  C. 

s.  P.  and  [  X9.  If  there  be  tenant  m  tally  the  reverfum  exteSkmt  to  her  and 

e^te^thef  *'^  M^  ^  coparcenary^  mi  (he  is  implfeaded,  (he  (hall  not  have 
twocaoooc  aid  of  her  coparcener^  becaufe  (he  cannot  recover  pro  rata,  nof 
join  in  vouch  over  for  ttao  fand,  becaufe  (he  is  notfeifod  of  the  tail  in  co^ 
f^^in.P^"'^'    a  H.  6.  16.  adjudged.] 

b  a  Araoser  toth«  eftve,  and  therefore  per  cur.  he  Ihall  not  have  the  aid  \  by  which  he  vouclied 
bimfelf  and  the  other  as  hein  of  the  donor,  by  reafon  of  the  reverfion  to  them  defcended.    Br 

Aid,  pi.  6.  cites  S. C Fitzh.  Aid,  pL  5.  cites  S. C.       ■■■■  "Co. Lite  1^4. b. S« P«  and  cites 

S.  C.  ■■  See  (IX  a)  pk  i.  S.  d. 

•  Fkth.  [20.  If  coparceners  make  partition,  and  one  aljem,  &e  alionoe 

Suud^L  ^^  ^'^^  ^^  **^  ^f  *•  o±eis.  •it  Hen.  4*  23.  It  kmm  t  3^ 
14.  dtes  £•  X*  178*  intended  die  heir  of  the  coparceiier  who  made  tht 
II K.  4.1a.  partition,  though  he  pleads  he  has  the  eftate  of  ope  of  the  cq* 
B^e^    parceners.] 

terjde  d«  Aid,  pL  H-  ^i^^  ^*  C.^r"M.Br.  Aid,  ph  46.  cites  S*  C*  f  Fitth.  i|td»  pi.  t?!* 

cit^  Pafch.  31  ^  I*  and  feenis  to  be  the  cafe  intended  by  RuU. 

•  Br,  A]d»  £  21.  So  if  after  alienation  Jbe  purchafes^  (he  herfelf  (hall  not  ha^* 
S!  cf  a^^  am  of  the  other,  becaufe  (he  tomes  in  by  the  alienee,  and  not  in 

privity 
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privity  of  the  coparcenary  i    ♦  ii  Hen.  4.  22.  b.  adjuciged.    Contra  they  were 

t8  E.  3.  65.1  adjourned 

''      "^  -■  to  another 

term,  at  which  6Ay  it  wa^  awarded  that  (he  ihobld  anfwei-  without  the  aid,  becaufe  flie  is  in  of 
€ther  fj^aii,  am/ cannot  have  the  voucher  or  warranty  paramount,  becaufe  fhe  is  not  in  as  bar,  nor 
can  fhe  rtccvtrfn  rata,  becaufe  (he  is  now  furcbafor,  and  fu  holds  not  in  coparcenary— Fitzh. 
Counterple  del  Aid,  pi.  14.  cites  S.  C-^-^Br/CounterpIe  del  Aid,  pi.  24.  cites  S.  C— — -Ths 
coparcenary  between'  them  is  determined ;  for  now  fhe  is  in  of  other  eltate.  Br.  Coparceners^ 
^1.  j.  cites  S.  C— ^8.  Rep.  75.  b.  cites  S.  C.  accordingly. 

[  22.  Bui  after  an  alienation^  if  the  coparcener  comes  to  the  land  4  '^^^  "^ 
again  in  privity  ofthefirfi  ejlate^  (he  iball  have  aid^  11  Hen.  4,  Fol.  183. 
22.  b»]  1^1  ■y  ^ 

Fitsb.  Counterple  del  Aid,  pi.  14^  cites  S.  C.  Br.  Aid,  pi.  46.  cites  S.  C. 

J23.  As  if  her  alienee  with  tvarrdnty  vouch  her,  and  Jbe  enters  *S.p.  and 

into  warranty^  fhe  (hall  have  aid  of  the  other,  becaufe  now  flie  c^fe  x /h!^ 

comes  in  [in]  privity  of  the  firft  eftate.     ♦  1 1  Hen.  4.  23.     f  43  4»  **•  one 

£dw.  3.  23.  15  Ed.  3.  13.  31.  admittedi]  coparcener 

.  who  made 

a  feoifment  after  purparty  and  retook  eftate  in  fee,  was  oufted  of  the  aid ;  (^od  nota.  Br. 

Aid)  pi.  27.  cites  S.  C.  .  Br. Counterple  de  Aid,  pi.  5.  cites  S.  C.  but  cites  if  H. 4.  22. 

Contra,  therefore  Bropkc  fays,  Quxre  if  there  be  not  a  diverfity  between  tht  feoffee  bimfelf,  and  thtt 
foa  oftbifepffhm  f  Br.  Aid,  pi.  46.  cites  S.  Ck  %  lliis  (3)  feems  too  mach. 

If  the  feoffee  of  the  coparcener  be  impleaded  and  vouches  the  feoflforj  fhe  may  have  aid  of 
her  coparcener  to  dereign  the  warrtnty  paramount,  but  never  to  recover  pro  rat?,  againft  her  by 
force  of  the  warranty  in  law  upon  the  partition.    Co.  Litt.  174.  a.        Hob.  21.  Hobart  C.  J.  faid 
that  fhe  may  dereign  the  warranty  paramount,  as  if  fhe  were  in  poffeiTion,  and  cites  43  £.  3.  23. 
■  ■  -And  ibid.  26.  llobart  Ch.  J.  faid  fhe  may  pray  in  aid  of  her  fellow,  and  either  have 

pro  rata  upon  the  lofs,  or  vouch  over  with  him  upon  the  warranty  paramount. 

[  24.  So  if  one  coparcener  aliens  with  warranty^  and  takes  bad  r  07  c\ 

for  iifcj  and  being  impleaded  prays   in  aid  of  the  alieneci  and  he  ^,     •^  ^  -■ 

vouches  herj  and/he  enters  into  warranty,  (he  fhall  have  aid  of  the  counterple 

others.     1 1  Hen.  4.  23.]  del  Aid,  pi. 

24^  cites  S.  C. 

(25.  If  partition  he  made  between  3  coparceners  i»  C&tf«^^ry,  Br.  Aid,  pi. 
and  after  one  coparcener  in  a  writ  of  error  reverfes  the  partition  for  5'^'  ^"^* 
inequality'^  and  hath  the  manor  of  D.  ajftgned  to  her  fit  equaSty^  and  the  copar* 
dieSy  and  her  heir  aliens  the  faid  manor^  and  after  another  of  the  faid  jener  was 
coparceners  brings  a  writ  of  error  upon  the  lajl  judgment  againjt  the  ^^^^^^^ 
heir  and  tertenantj  the  heir,  though  he  hath  nothing  in  the  manor,  not,  by 
ihall  have  aid  of  the  3d  coparcener,  who  is  not  named;  for  he  is  which  the 
made  privy  by  the  writ.    42  Aff*  22.  adjudged.]  awardS 

to  anfwer  alone.— «»Br.  Error,  pi.  131,  cites  S.  C— Fitzh.  Affifei  pi.  349.  cites  S.  Q* 

[  26.  If  there  be  two  coparceners  of  land  intailedj  and  they  mate 
partition,  and  after  one  leafes  her  part  for  the  life  of  the  leffee  with 
warranty,  and  the  /f^#  j>eing  vm^cdAeA^vouches  her,  and  fhe  enters 
into  warranty,  (he  (nail  have  aid  of  her  fifter ;  for  now  (he  comes 
in  in  privity  ifthefirji  ejlate.     14  Edw.  3.  Aid  24*  adjudged.] 

[  27.  The  fame  law  if  (he  had  made  2^  feoffment  in  fee  with  war-^ 
ranty,  and  the  feoffee  had  vouched,  &c.  though  the  eftate  which  fhe 

fave  be  higher  than  what  ihe  had.    Contra  14  Edw.  3.  Aid  24. 
CI  PolcO 

[  28.  If  after  partition  one  coparcener  leafes  her  part  for  life,  [to 
V0JL.II.  S  one] 
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one]  who  is  impleaded,  and  he  vouches  his  leffor^  who  mUrs  into 
the  warranty,  (he  ihall  have  aid  of  the  other  coparcener.] 

[  29.  If  a  man  leafes  land  for  life^  and  dies,  by  which  the  rever* 
Jion  in  fee  thereof  and  other  lanas^  defcend  to  two  coparceners,  and 
they  make  partition,  and  the  reverfion  is  ajjigned  to  one^  and  far  die 
better  afliirance  of  this  partition,  the  other  pafTes  the  reverfion  to 
her  hy  fine^  and  after  fhe  who  had  the  reverfion  is  impleadedy  fhc 
'  (hall  have  aid  of  her  coparcener,  becaufe  the  anceftot*  died  feifed 
thereof,  and  jhis  defcended  to  them,  of  which  they  had  made  par- 
tition, and  thcfne  was  only  levied  for  the  better  affurance  of  dk^ 
partition.     18  Edw.  a.  Aid  171.  adjudged.] 

30.  In  affife  it  is  faid,  that  after  ^c  plaintiff  is  put  to  Cue  to  the  king 
f§r  aid  of  the  king  granted  to  the  tenanty  or  the  like,  there  fhe  pro-' 
cedendo  ad  captionem,  ailife,  or  ad  judicium,  ought  to  accord  With 
all  pleas  and  originals^  and  of  tenants^  and  of  names*  Br.  Proce- 
dendo, pL  7.  cites  22  AiE  20. 

(C.  a)  Of  wiom  it  fhall  be  granted/  [Coparceners. ^ 


4. 22.  s.c.  3.  37.  8  Rich.  2.  Aid  del  Roy  115.  adjudged.  The  caufe  there 
^ — FitzK  fj  f^  dereign  the  warranty  paramounty  but  it  is  there  agreed  ilie  (haU 
dei^A^d^^pf.  ftot  have  in  value  pro  rau  of  her  that  hath  aliened.] 

14.  cites  .    .. 

II  H.  4.  22.  S.  C.I       ■  ■  See  (E.  a)  pL  20.  it,  Jcc.  S.  C.  f  Fitzh.  Counferple  dd  Aid, 

pi.  6.  cites  S.  C. 

r  2  ?6  1  [  ^*  '^  ^trc  be  two  coparceners,  and  the  o?u  hath  rekafed  t§  the 
4  B  Ad  ^^^'^  infecy  and  after  {he  to  whom  the  releafe  was  made  is  im- 
nl.  67.  cites  pleaded,  fhe  (hall  have  aid  of  her  fifter  for  her  own  tnoietv,  tbotifb 
8.  c—  flie  hcrfelf  was  party  to  the  dive/ling  the  e/fate  out  of  her  mter,  fcr 
^A^Q^    fhe  fhall  have  aidyir  the  voucher  pararnount.    2i  Edw.  3.  27.] 

(B.  a)  pi.  i8-  S.  C. 

[  3*  If  two  coparceners  make  partition^  and  the  one  fakes  hufkaniy 

and  hath  iffue  which  dies,  and  after  [fhe]  dies  without  iffuiy  by 

which  the  hujband  is  tenant  by  curtefyy  Ae  reverfion  to  me  other 

^_r_— ^   coparcenery  who  is  impleaded  for  her  moiety,  fhe  fhall  not  have  aid 

•  FoL  184.  of  the  tenant  by  the  <urtefyy  becaufe  he  ts  '^Jlf anger  to  the  blood, 

U^'v^ii^    and  holds  not  in  coparcenary,  and  the  reverfion  is  in  her  who  prays 

the  aid.     16  Edw.  3.   Aid  129.  adjudged.  19  EdW.  3.    Aid  144. 

Curia.] 

S4.  So  in  diis  cafe  aid  tieis  ftdt  of  tMPtt  in  doWer.     16  Edw.  g. 
129.  Per  Gainford.] 
^  Orig.  is         [  5.  But  in  thefe  cafes,  ^die  reverfion  hid  ietn  in  the  boir  if  the 
(cfO  an<*^  other  cebarcener  who  died,  or  in  ajltangery  aid  would  have  lam  dF 
nufprinicd.  ^pj,^^  \^y  ^^  curtefy  ♦  or  dower,  and  he  in  reverfion  to  havo  had 
in  value.    19  Ed.  3«  Aid  r44.  agreed.] 
[  6.  If  two  coparamrs  makt  partition^  and  the  ono^taJtn  iuJkrsuL 


9ti9  [of  a  Gomfhon  Pcrfon.]  2j5* 

hdih  Iffui^  and  drn^  by  wttch  die  htifbahd  is  tenant  by  tlie  cfurtefy> 
the  reverilon  to  the  imic,.the  oihit  c0parcmtr  being  impleaded /<?// 
h!Ve  aid  of  the  hufband,  Unahi  bf  the  curtefj^  and  of  the  iffue. 
33  £dw.  3*  Aid  del  Roy  109.  adjudged.] 

(D,  a)    Aid  of  Coparceners.     Caufa  efficiens. 

[  I.  nPHE  prayer  in  aid  by  one  coparcener  of  the  other,  is  for  *  Br-  Aid* 
•*•    two  caufes,  one  to  have  in  value  pro  rata  againft  her  co-  fl'c  1^** 
parcener^  in  cafe  ihe  lofes,  the  other  to  have  the  warranty  para^  Br.  Couiw 
mount  in  common  in  fafeguard  of  their  eftates.     46  £dw.  3,  31.  b.-^^rpleaof 
•  II  Hen.  4.   f  22.  b.    i2  Hen.  6.  16.   17  Edw.  3.  47.   ♦*  ai  5Jcs f  c^ 
Edw.  3^  24.  b.    J  2  Heft.  6.  7.  b.]  f. Br.  Aid, 

pL  6.  cites 
$;  Cm     ■■     Sec  (B.  t)  pL  19.  S.  C.  •*  Br.  Aid,  pK  65.  cit«$  S.  C.  I  Br.  Ald» 

pL  7.  cites  S.  C  ^  Orig.  is  226.  but  is  mKprinted,  and  Ihould  be  ax.  b.  pL  45. 

[  2.  One  fhall  have  aid  of  the  other,  though  there  can  be  no  r/-  s.  P.  Co. 
coveiy  in  value^  if  the  warranty  paramount  may  be  deraigned  thereby.  ^^^  ^7^-  i 
21  £dvir.«3.  27.  admitted.  8  Rich.  2.  Aid  del  Roy  11 5.] 


(E.  a)     In  what  Cafes.    Aid  by  Coparceners. 

[  X.  T  F  coparceners  make  partition^  and  after  one  is  impleaded,  •  Br.  Aid, 
-■■  he  fhall  have  aid  of  the  reft.    •  2  Hen.  6.  7.  b.    *•  17  ^'^;^ 
Edw.  3.  47.]  ••  Fi«h. 

Aid|  pi.  136.  cites  Mich.  17  E.  3.  S.  C  Br.  Aid,  jd.  tr2.  OOti  40  Aff.  14.  S.  P. 

[  2.  But  one  coparcener  (hall  not  have  sod  of  the  other  be/ore  f  2^7  1 
partition.     17  Edw.  3.47-]  Ficzh.Ai* 

pi.  13^.  cites  Micb.  17.  C.  3*  S.  C» 

[  3.  One  coparcener  fhaD  not  have  aid  of  4e  other  before  par^ 
tition  in  deed  or  in  law.     29  Edw.  I.  b.  2.1 

[  4*  But  if  one  coparcener  takes  hujbandy  hath  ijfucj  and  diesj  in  Br.  Aid;  pt 
z  precipe  againft  the  tenant  by  the  curie fy  and  the  other  coparcener^  s^c^!l!l 
the  coparcener  fliall  have  aid  of  the  heir  wlio  is  coparcener  of  the  Y\\i\i.  Aid, 
rcverfion  with  her,  though  there  be  no  partition  between  them  j  pu  n.  citet 
for  die  tenancy  by  the  curtefy  hath  in  a  manner  made  a  partition.  ^; 
21  Edw.  3.  14.  b.  15.  adjudged.]  5^i  c. 

C  5.  Jnd  in  this  cafe,  for  the  feme  reafo%  the  tenant  by  the  cur-  Br.  Aid,  pL 
tefyftyall  have  aid  of  the  heir  in  reverfion,  for  the  weaknefs  of  his  s.V— 
eftate.     21  Edw.  3.  14.  b.  adjudged.]  Fit^.Aid,' 

pi.  ax.  cites  9.  C 

[  6.  If  two  coparceners  arc  fcifed,  and  the  one  releafes  to  the  B^-  Aid,  pi. 
other^  and  after  an  adion  is  brought  aeainft  her  to  whom  the  re-  ^^ *  ^ 
leafe  was  made,  j^e  JhaU  have  aid  of  her  fiftc^  fpr  her  moiety,  Br/copo- 

S  2  though 


837  3ill  [of  a  Common  Pcrfon.} 

t«rple  de  though  ttopdTtitionwzs  made  between  theni)  becaufe  this  releafe  batb 
Voiicha-,^^^  j'^  ^  nwnn^r  made  a  partition  of  their  moieties.     21  Edw.  J.  27.] 

S.  C.  Set  (C.  a)  pi.  2.  S«  C.      ■        (B.  a)  pi.  x8.  S.  C. 

Br.  Aid,  pi.  [  •^,  Jf  ii«rf  defands  to  two  coparceners,  and  one  enters  claiming 
S^C?  but  it  ^^^  wAtfZ?  /«  her  own  u/ij  and  after  the  ether  rekafes  to  her  in  feey 
j^^*_,— ^  if  ihe  be  after  impleaded,  (he  (hall  not  have  aid  of  her  iifter  for  her 
•  Fol.  185.  own  moiety,  becaufe  *  the  releafe  enures  by  way  of  extinguijbment^ 
^^*'V*'*^  andfi  this  does  not  amount  to  a  partition.    21  £dw«  3,  27.] 

feems  to  be 

contra  where-  one  enters  in  the  name  of  both ;  for  this'  is  a  partition  in  law,  and  coon* 

tervails  entry  and  feoflhient  for  a  moiety ;  and  to  is  the  opinion  of  the  court  there,  by  which 

they  took  iSxm  iqion  the  entry.  1    Br.  Counterple  de  Voucher,  pL  29.  cites  S.  C.  accord* 

in^ly. 


(B.  a)  [8.  In  a  eui  in  vita^  lifour  coparceners  in  gavelkind  are  vouched 
cit«^^E?  ^V^^  ^^  warranty  of  the  anceftor,  and  three  make  default  after  de» 
s.  Aid  172.  faulty  upon  which  feifm  of  three  parts  of  the  land  is  awarded, 
adjud^     and  the  fourth  enters  into  warranty^  he  (hall  not  have  aid  of  the 

other  coparceners,  becaufe  they  were  not  parceners  of  the  land 

demanded.^ 
*  In/oriwf-  [  o.  If  Qne  coparcener  aliens  her  party  and  after  die  other  is  im- 
^f^'Tde!.  pl^^^>  ^c  ^3^1  have  aid,  becaufe  this  alienation  is  a  partition  in 
fcMnn  ^aul'  law.  20  Edw.  3.  2.  ♦  38  Edw.  3.  20.  b.  (aid  that  it  'had  been 
oHdJhcwtd  adjudgea  8  Rich.  2.  Aid  del  Roy  115.  adjudged.  Contra  f  38 
ir-  (^'5-]  Edw.  3.  20.  b.l 

f  hum  and  to  **  J 

mu  JC.  which  A",  cf  Ur  pw party  enfnffed  Ifl  and  fo  held  (he  with  K.  in  purparty,  and  prayed  aid  of 
X.  Per  Finch,  by  toe  nlienat'am  of  K,  /be  has  nothing  of  which  you  may  recover  pro  rata^  and  in  fuch 
cafe  yoMjhallbave  the  voucher  p^vamount  alme,  and  (hall  have  the  warranty  a/one ;  and  Knivet  agreed 
by  which  the  tenant  pafled  over.    Br".  Aid,  pi.  61.  cites  38  E.  3.  ao.  Fitzh.  Aid,  pL  107. 

cites  S.  C.  by  Belk.  f  Fitzh.  Aid,  pi.  107.  cites  S.  C.    Knivet  faid,  lie  knew  not  how  they 

could  have  aid,  by  reafon,  &c.  and  thereupon  iiTae  was  taken  upon  Ke  dona  pas,  &c. 

•.See  Co.  [  10.  So  if  one  coparcener  recovers  her  moiety  in  any  affife  againfl 

il!i*  *i?Zl^'  '*^  other ^  ihe  fliall  have  aid :  (for  this  is  a  recovery  with  a  par- 

rentoptni-   tition,  as  IS  intended})  for  this  is  a  *  partiUon  in  law.     29 

onsofBrac-  Edw.  3.  2.] 

too  and 

fricton,  as  to  fuch  recovery*  being  a  partition  in  law;  and  Coke  fays  it  feems  reafonable  that  it 

[Q  -1    is  not  a  j>artition ;  for  he  rouft  have  his  judgment  according  to  his  plaint,  and  that 
23^  J    "^as  of  d  moiety,  and  uoc  of  any  thing  in  feveralty ;  and  the  (heriff  cannot  have  any 
warrant  to  make  any  partition  in  feveralty,  or  by  metes  and  bounds. 
%  Rep.  13.  a.  S.  P. 

[\\.\i  om  coparcener  be  dljfeifed  of  parcel  by  the  otber^  and  after 

the  dijfeifee  is  impleaded  for  the  rejl^  flie  (hall  have  aid ;  for  this  of- 

firms  it  for  a  partition^  and  Ihe  fliall  not  come  after  to  defeat  the 

pofTef&on  of  the  difleifor  againft  this  agreement     29  Edw.  3.  2. 

But  quaere.] 

[  12,  If  one  coparcener  be  dijfeifedy  and  not  the  other y  (admit  this 
which  cannot  be)  fhc  that  is  not  difleifed,  fliall  have  aid  of  the 
other  which  is  diifeifcd  ^  for  this  diffeifm  is  a  partition  in  knu.] 


j(F.a)    A 
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(F.  a)    At  "what  Time  it  ought  to  be  demanded. 


that  he  be-  ^itzi^-  Aid 

d«  Roy,  pU 
S.cttesS.C. 


£  l»   pre  ought  to  demand  it  the/iry?  day  of  the  term 
^^  gins  to  plead,    2  Hen.  6.  5.  b.] 

[2.  If  a  plea  be  adjourned  from  one  term  to  another^  in  the  other  Fitzh.  Aid 
term  he  fliall  not  have  it     3  Hen.  6.  5.  b.]  2®^°^^^): 

o*  cites  2k.  W. 

S.  P.    For  it  ought  to  be  demanded  in  the  former  term,  and  before  plea  pleaded.    F.  N.  B« 
153.  (F)  in  the  new  notes  there  (b)  cites  S.  C. 

[3.  In  an  avowry  for  a  rent  referved  upon  a  partition^  if  the 
plaintiff' challenges  the  avowry ^  he  mall  not  have  aid  as  leilee  for 
life  ofnim  in  reverfion.     i6  £d.  3.  Aid  128.  adjudged.] 

[4*  If  a  man  be  oufted  of  aid  for  one  caufe^  he  may  have  other 
caufes  in  infinitum  the  fame  term  to  have  aid.     3  Hen.  6.  5  b.] 

5.  In  ejedione  firms,  after  Not  guilty  pleaded^  and  in  another 
term  die  defendant  prayed  m  aid  of  the  king's  lefTees  for  99  years 
of  his  dutchv  lands  in  truft  for  the  queen,  and  as  bailiff  to  mem, 
and  it  ivas  denied  hy  the  court.  Hard.  179.  Pafch.  13  Car.  2.  in 
Scaccario.    Anderion  v.  Arundel. 

6.  A  writ  of  dower  was  brought,  and  the  tenant  pleaded  join" 
tenancy  as  to  parcel^  and  judgment  was  eiven  that  he  anfwer  over, 
after  which  the  tenant  prays  in  aid  of  his  3  daughters,  fhewing 
that  himfelf  was  but  tenant  by  the  curtefy,  and  the  reverfion  in  his 
three  daughters.  Per  cur.  aid  is  not  demandable  in  another  term 
after  judgment  to  anfwer  over.  2  Jo.  6  &  8;  Pafch.  23  Cai^.  2* 
C.  B.  Cobham  (Lady)  v.  Tomlinfon. 

7.  In  perfonai  actions  aid  cannot  be  prayed  in  another  term  afier 
imparlance^  becaufe  there  it  is  ad  refpondendum,  and  after  fiich  im- 
parlance taken  no  aid  lies  \  per  the  Cb.  Baron,  Hardr.  179.  Pafch* 
13.  Car.  2. 

(G.  a)    At  what  Time  it  fhall  be  granted.    Where  [  239  ] 
before  any  Plea  pleaded^  and  where  not. 

[i.  TN  a  replevin  brought  by  lejfee  for  life^  if  the  defendant 
-*•  avows  upon  W.  as  upon  his  tenant^  and  the  plaintiff  pleads 
that  W.  leafed  to  him  for  life^  he  (hall  not  have  aid  of  W .  be- 
fore any  plea  pleaded.  32  Edw.  3.  Aid  41.  adjudged.,  Contra 
8  Hen.  2.  Aid  del  Roy  117.  agreed.  But  if  he  pleads  Hors  defon 
fie^  he  (hall  have  aid  of  him  in  reverfion.  32  Edw.  3.  Aid  41. 
adjudged.]  * 

[  2.  In  trefpafs  by  lejfee  for  years^  if  the  defendant  avows  upon 
y.  S.  as  upon  his  very  tenant  for  c trxzm  fervices  arrear^  the  plain- 
tifF  fhall  not  have  aid  of  J.  S.  before  any  plea  pleaded.  8  Rich.  2. 
Aid  del  Roy  117.  adjudged,  becaufe  it  is  but  a  termory  and  has 
ftot  the  freehold  (i,t  Jems  not  to  be  law.)} 

SZ  [3- In 


239  '^  [^^  Common  Pcribo.] 

[  3*  In  trelpafs,  if  the  defendant  avows  for  that  the  ufage  of  the 

vill  of  D.  \Sy  that  if  any  one  eredls  a  fold  within  the  tewn^  the  lord 

of  the  town  may  take  ity  faving  the  abbot  (f  C.  who  hae  a  houfe 

and  land)  by  reafon  of  which  he  is  to  have  a  fold^  ani  j^o  Jbeep^ 

rn_^_-^ '  andifht  has  more  the  lord  may  take  themj  and  alleges  that  the  abbot 

{*)Fol.iS6  leafea  the  houfe  and  land  to  the  (*)  plaintiff  kr  certain  years,  and 

be  put  in  J  Jheep  above  the  40,  for  v^ich,  he  [the  defendant]  being 

loxxl  cf  the  town,  took  them,  kc.  the  pUintiiF  Ih^  baye  siid  before 

any  plea  pleaded.    8  Rich*  2.  >Aid  del  Roy  ii?.  a^jud^ed.] 

]fit|h.  Aid       £  4.  In  a  replevin^  if  the  defendant  avows  upon  J.  o.  as  upon  bis 

do  Rojr,  pU    ^ery  tenant,  the  plaintiff  being  iejee  for  fears  j^J.  S.  ib^l  havp 

Pafcik  ^  R.  ^'^  ^  ^™  before  any  plea  plea^d  j  for  they  may  join.    Contra 

a.  S.C.    '8  Rich.  a.  xxB.  adju4;ed.] 


(H.  a)     At  what  Time  it  fhall  be  grafted.    B^ore 

Iffui  who  ihall  have  Aid. 

ft 

ritth.  Attf,  r  X.      A  BatRff  ihall  2K>t  have  tM  before  iflue.    43  Edw.  3. 

•— i^Bendl.  189.  ip  f  1.  i;t4.  S.  P.  in  Maix* 

S.P.  infr#/-      r  2,.  And  A  46  Edw.  3-  n.  b.  where  Ac  ijfue  is,  whstherhtbi 

cites  S.  C.  b|i£  Apt  IwCodb  iilue. 

S.  P.  per  [  3,  So  of  the  fervant.    8  Hen.  4.  X4.] 

Huls«    Br* 

Aid,  pL  45.  ches  8  H.  4. 17.  S.  P.i  See  (I.  a)  pi.  3.  S.  C. 

Br.  Aid,  pi.       [  4«  A  haron  ifaall  have  aid  tf  his  feme  before  iflue,  where  thi 
g6.^cites       avowry  is  upon  him  and  his  feme  tn  the  right  of  the  feme,    43  Edw. 

Fit»b.  Aid,    3-  I3«  ^' J 

ph  ii4«citesS.C  * 

[  5.  But  otherwife  it  is  jf  be  avows  upon  the  baron  only,  as  in  the 
right  of  the  feme.     29  Edw.  3.  24.  j 

[6.  In  a  replevin  by  the  hufband^  if  the  avowry  be  made  upon  a 

ftranger^  the  kufiand  m^yfay  that  he  bath  nothing  but  in  the  right 

r  240  \  rfbis  wifi%  who  is  //iirais/ ;»  dower,  the  remainder  over  to  ajiranger, 

i|nd  ftmll  have  aid  c^  his  wife  befoire  other  plea  pleaded.    19  Edw.  3. 

Aid  14J.  adjudged.] 

[7.  In  a  replevin,  if  the  defendant  avows  upon  the  plaintiff /ir 

Xtrxwi  ftrvices  as  bailiff  of  y.  S.  to  which  the  plaintiffjays,  that  j/. 

whofe  ejiate  the  defendant  hath  in  the Jeigniory,  releafed  ip  B.  whifff 

iftate  ip/  hath  in  the  tenan^y^  the  plaintiff  [defenaant]  ihall  have 

^id  of  J.  S.  without  more  pleading.     24  Edw.  3.  25*] 

Fitzh.  Aid.       [  8.  SiQ  if  the  bailiff  avows  upon  the  plaint^  kr  forvice^  and 

pl.  43.  citei  ^ijg  plaintiff  traverfes  the  feifin^  yet  the  bailiff  {baXi  oot  have  aid 

before  iffue  joined.     3o£dw.  3.  19.  adjudged.] 

[g.  In 
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[o.  In  debt  for  the  arrearages  of  an  annuity  againjl  a  par/on^  if  Br.  Aid,  pL 
the  defendant  fays  he  fvund  the  church  difchargedj  he  fliall  have  aid  ^^j  s%^'^* 
before  anv  plea  pleaded,    2  Hen.  6-  8.  b.  adjudged,] 

f  10.  Li  a  retlevinyxf  the  defendant  avows  for  damage^feafant^  as  S.  P.  but 
in  the  right  rfhis  wife  in  certain  lands,  he  mall  not  have  aid  be-  j^^'^eHVfo^./e 
fore  ifliie  joined.    7  Edw.  4.  a.  b.  Curia.]  and^jcnny,*' 

*  ill  avowry 

by  the  baron  lor  rent-ferviee  or  fuit  of  court  in  jure  uxoris,  or  of  the  claim  of  a  villein  in  ho- 
miBe  replesiando  in  jure  uxoris;  for  thefe  are  real,  and  the  dimage^feafanc  is  perfonal.  And 
^r  Dafiby  and  Cate(byj  if  a  bailiff  judifies  ur  makes  conufance  in  jure  magilhi  for  rent  or  fer<* 
vice,  ^nd  the  plaincifif  pleads  a  releafe  of  the  mnfler,  the  bailiff  fhall  not  have  aid  of  his  maiter 
before  ilTue  joued.    Coatra  per  Moiie.    Br.  Aid,  pi.  129.  cites  S.  C.  Fitzh.  Aid,  pi.  8S. 

cites  S.  C* 

[11.  In  a  replevin,  if  the  defendant  tnakes  conufance  as  bailiff  for  *  Thofc 
a  rent-charge  granted  to  R.  by  one  H.  and  the  plaintiff  fays  that  H.  ^^yt^ 
was  bound  ts  him  in  afiatute  merchantj  and  after  granted  the  rent  to  Aid,  PL56. 
R*  and  *  [the  defendant^  prays  in  fud  of  R.  he  iball  not  have  aid 
before  ifliie  joined,    I4£dw.  3.  Aid  56.  per  Curiam.  2X  £dw.  3. 
Aid  183.  adjudged,] 

[12.  In  a  replevin,  if  the  defendant  avows  for  a  rent-ferviee^  as  lUenantf^ 
lejiefir  Ufe^  the  revetjion  to  7.  S.  to  which  the  plaintiff  pleads  Hors  ^^/J^' 
defonfecy  the  defendant  fliali  not  have  aid  of  him  in  reverfion  be«  ry^  orX//^ 
fore  he  hath  joined,    29  £dw.  3. 40,  adjudged,]  wwkn  cww 

f.tncefor  rcH  . 
fenfiet  •r  rentmcbarge,  and  iht  plaintiff  travtrfes  the  avmory^  or  fays  Hors  dejokfet^  or  in  ratt-cbargrp 
fbat  he  tuho  cbarged  bad  nothiufr  at  the  time  of-  the  charp^  or  in  conufance  for  iamnge  frafatd^  in  thefe 
cafes,  &c.  they  Ihall  have  aid  ;iftcr  iffue  joined ;  for  peradvenfure  he  of  whom  aid  is  prayed  may 
eftop  the  plaimiif.    Ibid,  cites  pafch.  21  £.  3. 

And  ifgttardiofi  infocage  in  rigbl  of  the  heir  pleads  Mots  de  fon  fte^  he  cannot  have  aid  till  after  ifliW 
joined.    Ibid,  cites  M.  30  £.  3. 

f  13.  In  a  replevin,  if  the  defendant  avows  upon  7;  S.forfervices  Br.  Aid,  pi. 
grrear  as  his  tenant^  and  the  plaintiff  fay  s^  that  J.  J.  leafed  the  land'^'^p^^^'J^' 
to  him  for  years  J  2nd.  pr^ys  aid  of  him,  he  (hall  have  it  before  iffue  Aid,  pi.^50. 
joined,  becaufe  he  is  plaintiff,     2  Hen.  6.  i.  per  Curiam.]  cites  $.c.*^ 

S.P.lJ.  299, 
b.  pi.  59.  Tnn.  12  Eliz.— — See  (I.  a)  pl-'4.  S.  C. 
l^epIevM,  by  the  opinion  of  the  court  the  termor  for  yean,  fthimiff,  (half  not  have  aid  of  his  leflbr 
before  iflue  joined,  wbere  the  d.ftndant  avows  for  a  renl'cbur^f! ;  for  he  may  pkadat  large.  Contra  for 
rent'fervice,  for  there  he  is  mot  privy  becaufe  the  avowry  is  upon  the  peirfon,  but  after  iflTiie  joined 
be  flialL  have  jud.  Pigot  was  m  a  contrary  opinion ;  for  it  may  he  thxt  the  UJfer  has  a  reUafi  or  other 
deed,  which  the  termor  has  not  to  pUad.    Br.  Aid,  pi.  1 3 1.  cites  7  £.  4, 24. 

[  14,  But  otherwife  it  had  been,  j^he  had  been  defendant^  for  Fitzh.  Aid, 
the  wrong  tippofed  in  him.    2  Hen,  6.  i.  Curiam,]  pi.  50.  cites 

Br.  Aid,  pi.  z.  cites  S.  C— — -But  ibid.  pi.  91.  cites  24  E.  3.  3.  Contra,  that  hoiUff  defendant 
IB  replevin  prayed  aid  of  his  mafter,  and  hid  it  immediately,  and  fo  had  tenant  for  life  the  next 
term  in  ftich  cafe.  ^So  ibid.  pL  63.  cites  21  £.}.  11.    Bailiff  defendant  had  aid  of  his 

niafter  before  iflue  joined, 

15,  In  tref^afs^  the  defendant  y&»V  fA^^  the  place  whercj  &o.  is  [  241  ] 
the  frankternnunt  of  W.  N.  who  leafed  to  him  for  lo  years^  by  ,„  ^^^^^^ 
which  he  entered,  «c,  Caund.  it  isitkcfranitenenunt  of  the  plaintiffs  the  i/«. 

kc-  wherefore  the  defendant  prayed  aid  of  his  leflbr,  and  had  it,  f '"/XS"' 

S  4  quod.  ^''"-Z'  '** 


241  3i5  [of  a  Common  Pcrfbn.] 

ptact  ^ubert^  quod  Hota,  aftcf  iflue  in  treTpaTs,  and  not  before,  as  appears  here« 
^Xr.'**  ^'-  Aid,  Pl.  103.  cit«  I  H.  6.  3. 

9MfKt  of  y.  N.  ^ho  U.ifed  to  htm  ,it  wll,  and  be  dtfirtuHed  for  damag*  feafMiSp  and  the  otier  faid  that 
the  place  wb<rc^  jec.  w.ix  int  franhUiiement^  and  nai  the  franktmement  of  J.  N,  and  the  defendant  prayed 
aid^  and  was  not  fuffered  to  have  the  aid  before  ilTue  joined,  becaufe  by  the  avowry  k  o^tan  that 
it  li  pfrjonaly  and  therefore  is  only  a9  an  aclion  of  trefpafs ;  quod  nota  that  in  trefpafs  and  fach 
avowf  V  t\\t  aid  does  noc  lie  before  ilTue  joined,  and  fee  ttiat  tenant  at  will  had  aid«  Br-  Aid,  pL 
X39   c.:«  10  H.  6  27. 

In  tepicvin,  the  defendant  juji'tfed  as  /t>  frrrnkteaetnent  for  damagc-feafani.  The  plaintilf  faid  that 
y.  5.  tu-is  ftifcA  in  fee,  arj  leafed  to  bimfyr  y^ars^  and  prayed  aid.  Per  Hcydon,  be  uiall  not  hare  aid 
l^fore  iffue  joined.  But  ctberwife  it  is  where  he  avows  for  rem.  But  the  Reporter  fays  he  ihall 
have  aid  in  both  cafes  before  iflue  joined.    Br.  Aid,  pl.  ia6.  cites  5  £.  4.  a* 

16.  Aid  is  not  grantable  after  plea  io  the  a^ion  in  the  cafe  of 
a  common  perfon ;  per  Vaughan  Ch.  J.  2.  Jo.  8.  cites  3  H.  6^ 
I.  and  5. 

17.  A  man  leafed  to  W,  fsr  life  rendering  rent^  and  after  granted 
the  reverjion  to  y,  S,  tenant  of  the  king  of  other  lands  in  fee^  which 
y.  S.  died  his  heir  within  age^  and  in  ward  of  the  king^  the  tenant 
for  life  in  avowry  may  have  aid  of  the  heir  after  iiTue  joined,  but 
not  of  the  king.     Br.  Aid,  pl.  do.  cites  21  H.  6.  11. 

18.  Aid  of  the  king  in  trefpafs  fhall  be  before  iflue  joined,  but 
of  a  common  perfon  it  may  be  after  ijfue  joined.  Br.  Aid,  pi.  125^ 
cites  5  E.  4.  It 


ol.  187.  (I.  a)    At  what  Time  it  fhall  be  granted.     Before 
^^'"^  I^ue  in  what  A(9:ions, 

[  !•  T  N  replevin,  if  the  defendant  ayaims  as  an  ajjignee  nf  a  rent 
referved  for  equality  of  partition^  the  plaintiff  being  leffee 
for  life^  (ball  have  aid  before  ifli;e.     15  Edw.  3.    Aid  34.  ad- 
judged. i6Edw.  3.  Aid  128.  130.  adjudged.] 
f  Fitzh.  [2.  In  an  avowry  upon  a  flranger  aid  (hall  be  granted  before 

pl!  jii^citM  ^"y  P'^  pleaded  to  the  right,  becaufe  he  being  a  ftranger  to  the 
S.c—  avowry  cannot  plead  in  abatement.  44  Edw.  3.  39.  b,  *  9  Hen, 
Sce(i)pl.    6.  27.     15  Edw.  3,   Aid  33.  adjudged.     \  17  Edw.  3.  9.  b,  ad^ 

Aid,  pl.  133.  cites  S.  C.  but  fa]rs  nothing  of  its  being  to  be  granted  before  ifliie. 

Br.  Aid,  pL       [3.  In  replevin  ihtfervant  fhall  have  aid  of  his  mq^er  hcfor^ 
11: ^'Ty       P'^^  pleaded.     8  Hen.  4.  15.] 
S.  p..  ■  See  (H.  a)  pl.  3.  S.  P.  cites  8  H.  4. 15. 

Br.  Aid,  pi.       |-  ^..  If  l^jjig  yj^  yg^rs  brings  a  replevin^  and  the  lord  avows  utot$ 

l^Ftt^zin  '*^  '^'■>  ^^^  ^^^^^  ^^^  ^^^^  ^4  before  ilTue,  becaufe  h^  is  plain-? 
Aid,  pl.  50.  tiff".     ^  H.  6.  I.] 

cites  s.c. 

Fiizh.  Aid,  [  5,  /^  pifas  real  the  tenant  fliall  have  aid  before  plea  pleaded 
§;c^!ll^  and  ilfue  taken.    4  H.  6.  30.  b.] 

In  Kcal  actions  aid  prayer  of  a  common  perfon  lies  before  iffue  joined,  becaufe  there  the  titl^  o{ 
him  in  reverfmn  01  rcmaindtrr  appe.u-s  by  the  plea^  for  without  (hewing  it  he  cannot  draw  his 
pica  i  pti'  tlie  Ch.  Hha  on.    Hard.  179.  Pafch.  13  Car.  v         ■  See  pL  lo.  contra. 

t  (^-^H 
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[6.  In  replevin,  if  the  defendant  avows  as  bailiff' to  J.  S^forceT^* 
tain  fervicesy  if  the  plaintiff  fays  that  the  place  tuhertj  &c.  is  not 
keldhy  the  fer vices  alleged,  but  by  fealty  only,  the  bailifF  (hall  have 
aid  before  iflue,  becaufe  after  iflue  joined  the  lord  when  he  comes 
cannot  ^ter  it.     21  £d.  3.  12.  b.  adjudged.] 

[  7.  Jn  replevin,  if  the  defendant  faysy  that  the  place  whercj  &c.  Br.  Avow* 
is  the  freehold  of  a  fir  anger ^  who  leafed  to  him  at  will^  and  he  took  it  ^'J'5^  q^' 
damage  feafant,  if  the  plaintiff  fays  that  it  is  his  freehold^  abfque  hoc 
that  it  is  the  freehold  of  a  ftranger,  yet  the  defendant  Ihall  not  have 
aid  before  iiTue  joined^  becaufe  this  replevin  is  but  merely  in  the 
ferfonalty  as  a  trefpa(s.     10  Hen»  6.  26.  b.] 

r  8.  In  pleas  perfonaly  the  defend^t  ihall  not  have  aid  before  plea  Fitzb.  Aid, 
pleaded    4  Hen.  6.  30.  b.J  §!  cf-l^ 

See  pi.  x£.  and  the  notes  ther^. 

[  Q.   In  trefpafs  the  defendant  ihall  not  have  aid  before  plea     *  Br. 
plcacled.    8  Hen.  4.  J5.    Nor  *  before  iiTue  in  trefpais.     f  'O  ^C^^.' 
Hen.  6.  26.  b.]  cites  s.c.— 

t  Br.  Aid, 
pL  45.  cii;es  8  H.4*  17. 1  ■  n         .Ibid.  pi.  13.  cit^s  a8  H.  6, 13,  S.  p.  1  '    S,  P.  Br.  Aid,  pL 

125.  cites  5  £.  4.  I. 

In  trefpafs  the  defendant  jufttfied,  hccoMJe  J*  was  ftijed^fucb  tatiti,  and  had  common  apptndaid  tn 
the  plactf  hcCm  time  QUt  of  mind,  amd  thai  j.  leafed  to  tbt  defendant  for  years,  and  ^  kA^  '^  common^ 
&C.  2iidt\ie  fiainiiff  traverfed  the  pnfnipthn,  b^  which  the  termor  prayed  aid  of  T*  his  leflbr,  and 
had  it ;  quod  nota,  after  ilfue  joined  in  trefpafs,  and  of  the  king  in  trefpafS|  the  aid  (hall  be  befur^ 
iflue  joined.    Note  a  diverfity;    Br.  Aid,  pL  2|.  cites  40  £.  3.  21. 

[10.  After  plea  pleaded  to  the  a&ion^  a  man  ihall  not  have  aid*  ^^  '^^cre 
JL  Hen.  6.  30.  b.     In  anions  real  the  defendant  ihall  +  not  have  aid  tZjr!^^ 
before  iflue.    26  Hen.  6.  Aid  77.  J  and  does  noi 

pray  aid  iu 
the  c^nclujma  of  bis  cognxxance,  and  \ht  phiintiff  repKes  thereto,  the  defendant  fbalt  not  pray  aid  after  the 
replicittion,    Br.  Laches,  pi.  5.  cites  S.C.— — Fitzh.  Aid,  pi.  5S.  cites  S.  C.         • 

f  [The  word  (not)  is  put  in  by  miiiake  of  the  printer,  and  is  contrary  to  the  book  cited, 
^nd  fe9  pU  5.  ii^  the  affirnMiive.] 


plaintiff,  he  ihall  have  judgment  prefently ;    (quxre  this)  and  if  lo.  citct 


>vith  the  defendant  he  flialT  l^ive  aid  of  the  patron  and  ordinary  ^^'jf ^_ 
Iniimul.     7  Hen.  6.  41.]  tend  till 

the  iiTue  be 
tried  to  have  aid  of  the  ordinary.!  ■  S.  P.  per  Browne,  Clerk,  which  Babington  J.  held  for 
law,  and  none  denied  it.     Br.  Aid,  p(.  75.  cites  S.  C.  ■  Br.  joinder  in  Aid,  pL  12.  cites  S.  C. 

jf  ^Br.  Procefs,  pi.  139.  cites  S.  C.        ■.  1    See  (N.  a)  pi.  9.  and  (S.  a)  pi.  3. 

f  12.  In  anions  perfonal  the  defendant  ihall  not  have  aid  before  S-  P*  and 
iffue  joined.    ;»6  fteh.  6.  Aid  77.]  J»«  J-^'^ 

nothing,  but  (hall  give  in  evidence  in  maintenance  of  the  iifue^  and  (hall  not  plead,  but  contrary 
in  plea  real.    Br.  Joinder  in  Aid,  pi.  14.  cites  19  H.  6.  6.  In  perfunal  a^Uons  aid  does 

not  lie  of  a  common  perfon  till  after  iflue  joi  ed  upo.i  the  right  of  the  matter,  but  not  upon  the 
general  ilfue  ;  becaufe  it  does  not  appear  (o  the  court  whether  the  right  will  come  in  qiiei^ion 
or  not,  and  if  it  does  not  there  is  no  caufe  of  aid ;  per  Ch.  Baron.  Hard.  179.  Pafch.  13  Car.  2. 
in  the  Exchequer. 

[13.  As  aid  does  x^ot  }ie  in  a  replevin  before  iflue.    26  Hen.  6. 
Aid  77-1 

^  (K,  a)  AW 
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.Foi.  186.  (K.  a)     Aid  after  Aid,     In  what  Cafes  Aid  fliall 
^-^'^  be  granted  qftfr  Aid. 

Sites i^C.  .      <«¥««  ^*'^  »wi.4^  «W*«^  <^«*i  the  •^^fr  JbaU  have  md 

ijfbis  uucU  ufm  a  partit'm  modi  kefiue^  ffis  fat  bit  and  un^U^  and 
fo  in  infinumn  gfter  pgr^mQUfit*  hf  c#uft  if  hi$  brptber  bad  appeared 
they  both  (hould  have  bad  aid^  sup4  Mp  default  iba){  not  prgndi^^ 
him.    17  Edw.  3»  la.  b»1 
Fitzh.  J^id|       [  2.  If  one  coparcener  has  aid  ofB.  h0i  cekarfener^  a^d  the  $ther 
|l.^4a.  cites  t^parceners,  ^d  they  make  default^  (he  {halt  not  Jiave  aid  rf  the 
heirs  of  B.  and  other  coparceners^  becaufe  B.  and  the  others  made 
default  before*     x8  £d.  3.  ai.] 
Ficzh.  Aif^i       ^.3.  If  a  mxa  has  end  of  the  ting  hecaufe  rfh\s  eharter^  ig  which 
|l.j35.cices  j'^  gj  given  in  exchange  for  life^  after  a  procedendo  he  fliaH  bfve  0i4 
tjfhim  in  remqinder^  becaufe  he  could  not  anfwer  without  aid  of 
uie  king,  though  this  aid  be  in  lieu  of  a  voucher.    Mich.  17  Edift 
3.  12.  b.] 

[4.  If  there  be  lejjie  fnr  Kfe^  the  remainder  to  a  priory^  whidi 
priory  is  of  the  foundation  of  the  iipg^  and  the  I0ie  has  aid  of  the 
kingy  becaufe  there  was  not  any  priqrys  at  the  time^  fo  die  right  to 
the  king,  and  after  a  procedendo  comesy  and  dien  a  priorefs  is 
fnade^  the  leffee  (ball  not  have  aid  of  her.  31  £dw.  3.  Aid  39, 
adjudged.] 


Fitzh.  Aid,  [5.  In  a  replevin^  if  the  plaintijfl  being  kjie  far  lifa^  hath 
^c  ^^^^  of  nim  in  remainder^  who  comes  nof  atfummonsj  and  after  the  plains- 
tiff  is  ttoufuity  and  after  t)ie  heir  of  him  in  remainder  grants  his  re-- 
mainder  over^  and  the  lejee  attorns^  and  after  he  hrings  a  fecond 
deliverance^  he  (hall  have  aid  again  in  this  of  the  grantee.  25  £d« 
3*  40.  b.  adjudged.] 
p  FUzh.  [  6.  If  lejfeefor  life  hath  aid  ofVxm  in  reverficn^  and  after  he  in 

Aid,  pi.  79.  reverfm  dies,  the  leffee  (hall  have  aid  of  his  heir.    ♦  31  H.  6.  lo. 

Cites  5. C-*  TT    /:       o    i_  -I  ^ 

+  lfintref.   f  ^^  **•  0.  3Q.  b.J 
pafs  againft 

me  for  fpoUing  his  grafs,  I  plead  that  M.  was  feifed  of  two  acres  in  D.  to  which  he  had  (ominon 
appendant  in  the  place  where,  lee  and  after  leafed  the  land  to  me  (or  life,  and  I  put  in  my  beafts 
to  commcn  there,  and  give  colour  to  the  plaintiff, &c.  whereupon  tlie  plaintiff  replies  that  it  was 
and  is  his  feveral,  and  traverfes  the  ri^ht  of  common  in  M.  or  any  o'hcrs,  &c.  and  fo  to  iflue, 
whereupon  I  pr;iy  aid  of  M.  and  M.  dies,  I  (bail  have  aid  of  bis  heir.  For  his  heir  ihall  have  as 
great  damage,  and  as  great  avail,  and  is  in  the  fame  mifchief  as  liis  father  was*  as  H.  6.  }&•  b. 
pi.  4.  per  Pafton.    But  Newton  thought  that  be  ihould  not  have  aid  in  this  cafe. 

[  7.  And  if^e  heir  after  dicsy  he  (hall  have  aid  tfhis  hein    tt 

Hen.  6.  38.  b.] 
Fitzh.  Ai(<,       [8.  If  a  par/on  in  an  annuity  hath  aid  of  the  metropolitan  guar" 
sVl  S^P   ^^^^  of  the  fpiritualtiesy  as  ordinary,  &c.  the  fee  being  vacant  of  a 

biihop,  and  after  a  bijhop  is  created^  he  (hall  not  have  new  aid  of 

him  \  for  now  the  metropolitan  hath  the  fame  right  in  his  perfoa 

which  he  had  before.    31  Hen.  6.  10.] 
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[9.  If  t  tarfan  hath  aid  pf  the  ordinary^  and  after  the  ordinary  Fitzh.Aid^ 
£fSj  the  paruin  fliall  not  have  aid  o/the  metropolitan  guardian  of  the  CVV  c? 
^tntualties.    31  H.  6.  lO.  faio  to  be  adjudged.] 

f  10.  5fl  if  a  parfon  hath  aid  of  the  ordinary^  who  dies^  he  flialj  F»'2h.  AM, 
not  have  aid  ofbnfuccejfor\  for  the  fucceflbr  comes  not  in  from  the  s!*c!&s^r 
predeceflbr.     Xi  Hen.  6.  10.] 

r  II*  If  tenant  at  will^  according  to  the  cuftom^  hath  aid  of  a  [  24.4  1 
hijkop^  whofe  tenant  he  is,  and  after,  when  the  inqueft  appears^  he  ^^  ^j^  . 
Jbews  that  th$  bijbop  is  dead^  and  that  the  king  hath  toe  ten^oraltiesy  8%.  cites' 
and  the  manor  of  which  he  bimfelf  holds,  fo  that  he  holds  of  the  S-C.&s.p. 
king  as  of  the  faid  manor  during  the  voidance ;  yet  he  fliall  not  fy  ?  forl^cj"^ 
have  aid  of  the  king  for  the  mifchief,  that  by  fuch  means  the  isnopnwtf 
plaintiff  ihould  be  delayed  perpetu^y.    21  Hen«  6.  37.  30.  ad-  becueen  - 

the  thing  does  not  lie  in  cuftom,  becaufe  it  i$  repugnant ;  for  when  the  bilhop  dies,  the  will  is 
^eterminetl ;  but  it  was  held  nevenhelefs,  tliat  if  the  copy  had  been  tenendum  to  him  and  his 
heirs  of  tlie  hilhop  and  his  fuccelTors,  by  exprefs  words,  then  he  might  have  aid  of  the  focceifor  } 
efti  cherefure  now  he  is  only  tenant  at  fufiferance,  ut  videtur..  Br.  Aid  del  Roy,  pi.  46* 

cites  S.  C —Br*  Tenant  by  Copy  of,  l&c.  pL  4.  cites  21  H.  6.  37.      .   -Fitth.  Aid  de  Roj^ 

pL  2».  cites  S.  C. 

[12.  In  an  aHionfor  land  again/I  barm  and  feme^  ^B*^^  fi^  ^fi   r— ^^^^ 
in  the  right  of  the  feme^  if  they  have  aid  granted  of  him  in  rever-*  Fol.  iSq, 
fiMy  who  comes  hot  upon  thefummonsj  by  which  the  baron  and  feme   —-^■^i*^ 
are  put  to  anfwer,  and  after  the  feme  ts  received  upon  the  default  of 
the  baron^  flie  fliall  have  aid  again  of  him  in  reverfion.     12  R.  2. 
Aid  123.  adjudged.] 

[13.  In  an  avowry  for  u  rent  vetcrvtifor  equality  of  partition^ 
if  the  plaintiff  leJTee  for  life  hath  aid  granted  ^  him  tn  reverfion^ 
who  makes  default  lipon  tne  fummons,  upon  which  the  plaintiff  is 
adjudged  to  anfwer  alone^  aiid  after  he  in  reverjion  diesj  the  plaintiff 
fluU  not  have  aid  of  his  iffue,  becaufe  he  was  adjudged  tp  anfwer 
alone  before.     16  £dw.  3.  Aid  128.  adjudged] 

[  14.  But  there  he  had  edfo  demanded  judgment  of  the  avowry^  after 
the  default  of  the  firft  prayee.] 

[15.  But  in  this  cafe,  if  the  plaintiff  be  nonfuitj  and  afier  fues  Br.  Atd^pt 
ajeebnd  deliverance^  and  the  defendant  avows  as  before^  the  plaintiff  'Ju'"" 
fluD  have  aid  of  the  heir,  though  he  was  adjudged  to  anfwer  alone  where^tiMf' 
in  die  firft  adion,  becaule  thhfecmd  deliverance  is  in  lieu  of  a  new  avowry 
mginal     16  Edw,  3.  Aid  131.  adjudged.]  TftrS^" 

aid  was  granted  agaiib  though  the  fecond  deliverance  be  not  but  writ  judicial  depending  upoa 
the  fiift  originaL 

16.  After  aid  granted  in  attaint  die  baron  and  he  in  reverfio^*. 
made  default  afier  the  ifpu  joined^  and  ^fenu  prayed  to  be  received, 
and  was  receivedy  and  prayed  aid  againy  and  had  it.  Quod  notabene. 
Br.  Aid,  pi.  lu.  cites  40  A(n  20. 

17.  Scire  ^qci(is  againft  a  paribn,  upon  recovery  of  annuity  to 
writ  of  annuity  agaiw  his  predecej/or^  who  (aid  ths^t  he  was  prefented 
by  J.  to  the  church  difcharged,  and  prayed  aid  of  hii^  and  of  £•  the 
ordinary,  and  had  it,  notwithftanding  that  his  predecejjitr  who  lajl 
bad  old  ef  the  ancejkr  ef  J*  patron  in  the  firjl  a&ion.    Jlr.  Aid, 

pi,  24. 
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pi,  24.  cites  41  £,  3,  20.  and  cites  29  £.  3.  Fitzh.  Scire  facias 
J  52.  contra. 

18.  A  man  (hall  »0/  have  aid  twice  for  one  and  the  fame  caufe^ 
but  for  a  new  caufe  of  later  time  he  may  have  aid  de  novo.  Jan 
Aid,  pi.  9.  cites  9  H.  6.  3. 

19.  Scire  facias  hy  the  majier  of  an  hoffital  againfi  a  farfon  of  D. 
to  have  execution  of  an  annuity  recovered  by  S*  late  ma/lery  againft 
R.  late  parfon^  who  prayed  aid  of  the  patron  and  ordinary,  and  had 
it,  ar\d  proqefs  continued  till  the  ordinary  appeared,  and  the  patron 
made  default ;  and  in  the  writ  of  annuity  the  plaintiff  m^de  title  by 
prefcription,  that  he  and  his  predeceffors,  time  but  of  mind,  have 
been  feifed  of  the  annuity  by  the  hands  of  the  parfons  of  D.  for  the 
time  being,  time  out  of  mind,  in  which  a£Hon  the  parfon  defendant 
prayed  aid  of  the  patron,  and  had  it ;  and  upon  procefs  he  speared, 

r  24  C  j  and  joined,  and  traverfed  the  prefcription,  and  found  for  the  plain- 
tiff, and  he  bad  judgment  to  recover,  and  he  died,  and  the  plaiptiflT 
was  made  mafler,  and  the  defendant  died,  and  this  parfon  was  made 
parfon ;  and  the  ordinary  and  the  parfon  faid  that  he  ought  not  to 
have  execution ;  for  they  faid  that  all  the  petit  jurors  which  pajfed^ 
Sec.  are  dead,  and  traverfed  the  prefcription  again  as  above^  judg- 
ment if  execution;  and  the  opinion  of  the  whole  court  was.  That 
he  fhall  not  have  the  plea,  becaufe  it  was  once  tried,  and  the  fuc- 
ccffor  may  have  writ  of  error  or  attaint^  and  it  is  his  folly  if  he  pajfed 
the  time  till  all  the  petit  jurors  are  dead*  Quod  nota.  Br.  Aid,  pi. 
78.  cites  19  H.  6.  39.  and  in' the  principal  cafe  here  it  was  awarded 
after,  the  £ime  year,  fol.  75.  that  ^e  plaintiff  fhould  recover  the  an-* 
liuity.     Quod  nota, 

(K.  a,  2)     What  fhall  be  a  good  Counterplea.     To 

the  Eftate  of  the  Prayor. 

*  Fitzh.  [  io  Tp  HE  caufe  of  the  aid  may  he  traverfed^  as  if  it  be  pleaded 
JOue,  j>I.  A  •  fhat  y.  leafed  to  him,  &c.  it  is  a  good  traverfe  that  J.  did 

s'c.&Tp.  "^^  ^^fi  ^^  ^^^*  44  ^*  3*  39*  ^'  4^*  ^'  3  ^'  ^'  ^^'  7  ^'  ^"  ^5-  ^« 
19H.  6.  21.  b.    18E.  3.  28.  b.  Contra  IX  H.  4,42.  b.] 

Br.  Covin-  [  2.  But  it  is  not  a.  good  counterplea  that  he  had  nothing  of  the 

Aid*^pl.'*2.  ^^fi  oftheprayee  the  day  of  the  writ  purchafed,  tior  after  \  for  this 

cites  s/c'  niay  be  true,  and  yet  he  fhall  have  aid;  as  if  he  had  leafed  to  him, 

per  Martin  and  he  had  granted  it  over  before  the  writ  purchafedy  and  that  he 

but  \^  *  purchafed  it  again  pending  the  writ.     3  H.  6.  9.  b,]      ' 

agreed  that  nothing  of  bis  U:ijc  general/y  is  a  good  counterplea.  Qnxre  the  diversity.  *  '  ■  FitzU. 
Counterple  U9I  Aid,  pi.  7.  cites  S.  C  accordingly.  Fitzh.  Iflucj  pU  153*  cites  44  £.  3. 

39.  S.  P.  t 

^'^'*^"^I/  r  3-  ^t  is  no  good  counterplea  that  the  lejfee  had  nothing  of  the 

^ainfitJ  ^^^P  ^f  ^^^  p^oy^^  the  day  of  the  writ  purchafed\  for  if  he  had  no«. 

na^t  for  lift,  thing  in  the  land  when  tbe  writ  was  purchafed,  but  pending  the 

who  prayed  writ  purchafcd  it  for  life,  yet  he  ihall  have  aid,     21  £.  3.  44.] 

aid  of  him  • 

in  reverfion.  The  demandant  faid,  that  he  had  nothing  of  the  leafe  of  the  lelG>r  the  day  of  tljie 
writ  purchafpd;  judgment,  &  uon  allocatur;  for  if  h^furelMjes  for  lif$  finding  tU  writ,  he  fliaU 
))(lTe  aid*    Br*  Aid,  pi.  6v^.  cites  46  £.  3.  4$. 

[  4«  ^^ 
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f  4..  It  is  a  good  countcrplca  that  the  leffie  hath  a  fee.    41  E.  3.  Br.  Coun- 

».b.    II  «.  4.  43.  J  Aid,  pi.  4. 

S.  p.  cites  41  E.  3.  7. 

[  5,  So  it  is  a  counter  plea  that  the  leffee  was  f el  fed  in  fee  the  day  *  F^^z^' 
of  the  writ  purchafed.     *  3  H.  6.  9.  b.    f  i?  E-  3-  5-  b.  adjudged,  "^^^if^. 
21  £•  3*  44*   For  if  he  had  aliened  pending  &e  writ)  and  re-  7. cites' 
purchafed,  diis  is  no  caufe  of  aid.     50  Aff.  -J.T  s.c.&s.P. 

^         .      ^  J  ^  J  admitted  by 

liTue.  f  Fitzh.  Counterple  del  Aid,  pi.  2.  cites  S.  C.  &  S.  P.  adjudged. 

[b.  If  the  tenant  prays  in  aid,  becaufe  A.  his  wife  was  feifed  Br.  Coun- 
in  fee,  and  had  iffue  by  him  B.  and  died,  and  he  is  tenant  by  the  ^Id  ^  pL  4. 
curtefiy  and  fo  prays  in  aid  of  B.  in  reverfion^,  it  is  a  good  coun-   r   '    x  i 
terplea  that  y,  S,  enfeoffed  the  tenant  and  his  wife  in  fee  of  the  L  ^4^  J 
land,  fans  ceo  that  he  holds  now  by  eurtejy,     ♦  40  AIT.  37.]  cites  41  E.j. 

Br«  Aid,  pi.  %%•  cites  40  E.  ^.  37.  and  41  E.  3. 7.  ^  Br.  Counterple  de  Aid,  pi.  29.  cites 

S.  C.    For  he  11  *»  0/  other  efi^u  •^^Fitzh.  Voucher,  pi.  io7.  cites  S.  C. 

[  7.  If  the  defendant  Jhews  a  feifin  in  his  wife,  and  another  as  Br.  Aid,  pi. 
coparceners  in  fee,  and  that  he  had  iflue  by  her,  and  *that  he  is  te-  |^' ^"?*^ 
nant  by  the  curtefy  after  the  death  of  his  wife,  and  fo  prays  in  aid  of 
the  heir  in  reverfion,  it  is  no  counterplea  that  the  wife  had  nothing, 
&c.  in  the  land  during  the  coverture,  without  denying  the  feifin  of 
the  other  in  coparcenary,  or  Jhewing  a  difconfinuance  or  alteration  of 
the  eftate.     21  £.  3.  15.  b.  adjudged.]  ^^h^^wm^ 

[5.  But  it  had  been  a  good  counterplea  that  the  wife  and  the  others  Fol.  190, 
never  had  any  thing  in  the  land,  &c.     21  £•  3.  15.  b.    IfTue.]  ^.^y— j 

Br.  Aid.  pi.  65.  cites  2r  £•  3. 14. 

[  g.  It  Is  not  a  good  counterplea  that  the  leffee  hath  departed  with  F*»fz^-  Aid, 
his  ejiate  pending  the  writ.     23  E.  3.  2i.  b.]  f'^l  ""'^"^ 

10.  In  aj/ife  two  judgments  were  vouched,  where  the  tenant 
pending  the  ajjife,  or  pracipe  quod  reddat  againft  him,  aliened  the 
land,  and  yet  prayed  aid,  and  had  it.  Quaere  if  the  prayee  might 
not  refiife  to  join  in  aid,  by  reafon  of  the  alienation.  Br.  Aid,  pi. 
109.  cites  12  Air.  41. 

1 1.  In  fcire  facias  upon  a  fine,  the  tenant  Jhewed  that  Jhe  had 
land  in  dower,  and  exchanged  it  for  this  land,  and  Jo  Jhe  held  for  life, 
the  reverfion  to  R,  and  prayed  aid  of  R.  Finch,  laid  that^^  did  not 
hold  in  exchange,  prift,  and  a  good  ilTue ;  per  Thorpe  Ch.  J.  Br. 
Counterple  de  Aid,  pi.  15.  cites  39  £.  3.  I. 

12.  In  dower  one  coparcener  prayed  aid  of  the  other  afier  par- 
tition. The  demandant  faid  that  her  baron  died  feifed,  abfqne  hoc 
that  the  ancejlor  of  the  parceners  ever  had  any  thing  after  the  death 
of  her  baron  in  dem^ne  or  in  reverfion  \  &  non  allocatur,  but  the 
aid  granted.    Br.  Counterple  de  Aid,  pi.  17.  cites  39  E.  3.  4. 

13.  In  replevin  the  defendant  avowed  as  his  franktenenunt  for 
damage  feafant.  The  plaintiff  faid  that  y.  N.  was  feifed  i^fih 
and  leajed  to  him  for  years,  and  prayed  aid  of  the  Icflpr.  The 
eUfendant  faid  that  it  is  his  frankteneimnt^  abfque  hoc  {hat  y.  if. 

*fafei' 
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Uafii  h ;  and  a  gMi  cbanterpka*    Br.  Gounterple  de  Aid,  pi.  ii, 

cites  5  £•  4*  2. 

14*  It  is  a  good  counterplea  to  an  aid-prayer  to  fay,  that  he 
claims -under  the  fame  title j  and  in  affirmance  rf  it\  per  Hale  Ch. 
Baron.   Hardr.  179.  Pa(ch.  13  Car.  2. 

(L.  a)     [Counterplea.     Good.]     To  the  EJiate  of 

the  Prayee. 

•  Br.Cotm.  [  u  ^OTHlNG  in  reverfion  is  a  good  counteriJca  of  aid| 
Aid* pf.^14.  for  pcradvcnture  a  ftrariger  entered  upon  die  leflee,  and 

cites  S.C.—  Ae  leflbr  releaied  to  him,  and  the  Leflee  re-entered,  or  a  flningef 
f  Fitih.  recovered  the  reverfion  againft  the  Ifeflbr.  ♦  41  E.  3, 8.  b.  1 1  H.  4« 
fto  &!c—  4*- 1>-    Qsjaerc.  4  H.  6.  s.    f  3©  E-  3-  ^6.  b.] 

Injcirt  facial  ufron  a  Jhu,  the  taumtJhevHA  thai  J»  made  .t  fwjfmetU  to  the  tenant  and  to  f.  IT.  and  f 

[^    the  htiri  of  J.  N»  wbiib  J»  N,  is  dead,  and  he  frayed  aid  of  bis  har  to  whom  the  rever*- 
24>7  J    ^**^  belonfeJ,  to  which  the  demandant  f.wi  that  tin  heir  bad  notbirt^  in  reverjiaiu  Per 
Maitdn,  it  is  a  geod  plea  upon  refceit ;  contra  upon  aid  prayer  \  for  there  the  emjt. 
p3aH  he  iraverfed,    Br.  Gounterple  de  Ai^i  pi.  }•  cites  3  H.  6. 

[2.  If  a  TMXi  fays  that  J.  wasfeijedy  and  leafed  to  himfer  tifij  the 

remainder  t§  B.  and  prajs  in  aid  of  B.  it  is  a  goed  counterplea  that 

y.  never  had  any  thing  tn  the  land    18  E.  3.  28.  b.  Dubitatun] 

Br.  Coun-         [  3-  If  aid  be  prayed  of  the  patron  and  ordinaiy^  it  is  a  good 

tefplcde      counterplea  to  the  aid  of  the  patron  that  he  had  nothing  in 

fikc&slcr    f  be  patronage  the  day  of  the  writ  purchafed^  nor  ever  after.     7  H. 

6.  41.] 

[4.  So  if  be  lays  that  he  hath  nothing  in  the  patronage.     x8  £• 

3-  SS'l 

5.  Scire  facias  upon  afine^  by  which  t\it  father  of  the  plaintiff^ 

gave  in  taifj  faving  the  reverfion^  and  that  xht  father  and  the  tenant 
in  tail  died  without  iffue^  and  prayed  execution.  The  tenant  faid 
that  fhe  held  in  dower  the  reverfion  to  S,  and  prayed  aid  of  him; 
Seton,  (hew  how  he  has  the  reverfion,  6c  non  allocatur,  by  which 
the  plaintiff" faid  that  S»  after  the  death  of  the  tenant  in  tail  without 
iffuey  endowed  the  tenant^  againjl  which  o.  we  have  recovered  the  2 
parts  of  the  tenements^  and  yet  non  allocatur,  for  by  the  recovery 
of  2  parts,  the  reverfion  of  the  yi  part  is  not  dtvejled  from  him^ 
wherefore  the  aid  was  granted.  Br.  Aid,  pf,  64.  cites  21  £• 
3.  12. 

6.  If  bailiff  makes  conufance  in  replevin^  and  prays  aid,  it  is  a 
good  counterplea  ^o  the  aid  for  the  plaintiff  to  fay,  that  the  lord 
granted  over  the  feigniory  for  term  of  year s^  which  term  yet  continues^ 
or  to  lay  Hors  de  fan  fee.    Br.  Gounterple  de  Aid,  pi.  26.  cites 

»4E.3-4S-. 
Br.  Coun-         7.  Entr^  in  nature  tfaffycy  the  tenant  faid  that  y.  S.  wasfeifkd 

^^^^X^      infee^  and  leafed  to  him  for  lifcy  and  prayed  aid  of  him ;  for  the 

dtes  s.c.^'  aid  lies  in  this  action,  and  yet  not  |n  affife.  And  the  demandant  faid 

that  he  was  feifed  till  by  the  tenant  dfjfeifeJy  which  ejiate  he  continued 

till  the  writ  purchafedj  and  pending  the  writ  he  enfeoffed  the  fame 

y.s. 
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^.  S.  wh9  haftd  to  htm  fir  li/e^  abfijue  hoc  Ait  he  held  for  lift  oF 
the  leaTe  of  Jf.  S.  the  dav  of  the  writ  purchafed,  and  by  judgment 
he  was  oufted  of  the  aia.    fir«  Aid>  pL  12  J.  cites  4  E.  4.  14. 


(M.  a)    [Counterplead    What  h  a  good  Counter** 
plea.]     To  the  Eftate  of  the  Pfayot. 

[  X.  TN  4  mit  xXitwer^  if  the  tenant  fixjs  that  Ar  fj  f^//«  *7  /A* 
'  rtfrf^/J'j  ^l^c  tti)erjwh  to  J.  jfcM  prays  in  aid  rf  J.  it  is  « 
^W  codittefpleji  /*tff  f A#  tenant  was  the  prji  who  ent^ed  after  thi 
death  of  the  hujband  tf  th^  demandant^  who  died  feijid  of  the  land. 
2  £.  2.  Aid  i6o.  adjudged.] 

[4.  In  a  mortdancefter  of  die  death  of  C.  if  Ae  tenant  fajs  that  •Fitzh.Aid^ 
C  Uafed  to   her  and  her  hujband^  and  to  the  heirs  of  the  huf^  pi.  169- 
bandy  and  fo  prays  in  aid  *  [of  the  heir]  of  the  hufband,  it  is  a  ^J^J,^** 
food  (fduiltefple&  that  thefaid  C.  is  the  ancefhr^  of  whofe  death  he  thofc  words 
brings  the  aSfion^  and  diat  the  tenant  was  thefirjtwho  dbated  after  (of  f^« 
the  death  of^C.    6  E.  2.  Aid  169.  adjudged.]  *«'•> 

3.  In  ajfye  2  judgirfents  were  voochcd,  where  the  tenant  pending 
the  ajjlfe  or  pracipe  quod  reddat  againft  him  aliened  the  landy  and 
jct  prayed  aid,  and  had  it ;  quaere  if  the  pny^e  may  I'efitife  f o  }6iii 
in  aid  by  rtefon  of  the  alienations  or  not.  Br.  Aid,  pi.  109.  cit6S 
12  Aff.  41. 

4*  In  dower  J  feme  tenant  for  life  was  received  in  default  of  her 
barony  and  fard  that  y.  was  feifedy  and  leafed  to  her  for  lifty  the         . 
remainder  fo  R,  and  prayed  aid  of  him  \  and  per  cur.  fhe  fbafl  have 
the  aid  without  fhewing  deed  of  remainder ;  for  AX  may  be  by  livery  f  2  J.8  T 
without  deed,  by  which  the  demandant  counterpleaded  that  J,  did  ^     ^    ^ 
nit  Uafefor  Itfe^  and  die  iiTue  accepted,  but  by  fome  it  ought  tq 
UITi 


be  that  Ne  teffa  pas  modo  V  forma  prouty  Sec.  the  remainder  to  R. 
in  fee  preMy  &c,  and  diis  goes  to  all,  for  die  other  is  negative  preg'^ 
nant  b/ others*    Br.  Counterple  de  Aid^  pL  11.  cites  22  H.  6.  2. 


(N".  a)     [Counfcfplea.    What  is  a  good  Couftt^r- 
plea.]     To  the  Eftate  of  the  Prayee. 

[  I-   ¥  F  lejfee  for  life  prays  in  aid  of  J.  S.  in  reverfiony  \t  Is  ilo  Br.  Coua- 
good  counterplea  that  the  reverfion  is  to  J.  5.  and  aflrangery  ^fj^*  ^ . 
Jhewing  bowy  and  fo  he  ought  to  have  aid  of  bothy  for  this  is  cites  S.C.-1 
nothing  to  the  demandant,  for  the  delay  is  alf  one  to  him*    39  £.  Fitzh. 

9    4    h  1  Counterple 

3*  ^  **•  J  de  Aid,  pU 

19.  cites  S.  C. 

fa.  Vwti  coparcener  prays  in  aid  of  the  otbery  becaufe  their  anceffor  Br-  AiJ,  pi. 
VmsfHf^d  infeey  and  diedfeifedy  and  fhe  entered,  &c.  it  is  no  coun-  |fc.!l!L 

terplea 
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Fitzh.  Aid,   texplea  that  their  emceftor  did  not  die  feifed;  for  if  he  was  feifed  a( 

pL^ii.  cites  ^^^  £jjg  jjj^^  ^^f^  ^^  jj^^g  j^y^     2j  £j^^  j.  15.  b.] 

Br.  Counterpte  de  Aid,  pi.  65.  cites  S.  C.  aad  it  was  in  fcire  facias  upon  a  fine,  tho  one  coparcener 
prayed  aid  of  the  others  the  plaintiiF  (hewed  that  he  claimed  by  the  fine  of  the  attceftor  pars* 
mount,  and  therefore  it  is  to  defeat  their  eftate,  and  yet  no  counterplea. 

Br.Aid,pU  [3.  But  it  is  a  good  counterplea  in  this  cafe,  that  thi  anceftor 
65.  cites       ^^^^  i^^j  ^„y  ^^/^^     ^^  Edw.  J,  15,  b. J 

l^r*  Coiinterple  de  Aid,  pL  9.  cites  S.  C     ■  Fith.  Aid.  pU  ax.  cites  S.  C 

[  4.  In  a  writ  of  dower^  if  the  defendant  fa^s  that  the  land  de-' 

fcended  to  her  and  A.  herjijier^  as  coparcemrs^from  y.  their  brothefi 

and  of  which  they  have  made  partition^  and  prays  in  aid  of  A.  it  is 

no  good  counterplea  by  the   demandant,  that  her  hujband  died 

fei fed  fans  ceo  that  y*  ever  had  any  thing  in  the  land  after  the  death 

of  the  hufbdnd     39  £.  3.  4.  b.  adjudged,  j 

[  5.  So  in  this  cafe  it  is  no  good  counterplea  that  y.  never  had 

any  thing  in  demefne  or  reverjion  efier  the  death  of  the  hufbani^ 

39  £.  3.  4.  b«  adjudged] 

/  ■  f*^  -"^       [  6.  If  the  tenant  in  an  a£tion  for  certain  landy2r^j,  that  the  king 

¥ol.  I  or.  by  his  charter  gave  the  manor  of  S.  of  which  this  land  is  tarcel^  to 

'  '  K.  and  the  tenant  his  wife^  and  to  the  heirs  ofR.  and  fo  me  is  but 

tenant  for  life,  the  reverfion  to  the  heirs  of  R*  and  prays  in  aid 

of  the  heir,  it  is  no  counterplea  to^^y  this  land  is  not  parcel  of  the 

manory  for  by  this  counterplea  (he  would  avoid  the  king^s  charter. 

20  £.  3*  Aid  I.  adjudged.] 

[  7.  But  //'certain  land  be  demanded,  and  the  tenant ^^71,  that 
he  is  tenant  for  life^  the  reverfion  to  B.  by  fine  of  the  manor  of  D.  of 
Vfhich  the  [and  in  demand  is  parcel^  it  is  a  good  counterplea  that 
this  land  is  not  parcel  of  the  manor.     21  £•  3.  Aid  25.  adjudged, 
for  this  is  a  dire(^  traverfe.] 

[8.  In  a  formcdon^  if  the  tenant  fays^  that  he  is  leffee  for  Kfe^ 
the  reverfion  to  B.  and  prays  in  aid  of  B.  it  is  no  counterplea  for 
the  demandant  to  fay^  that  at  another  time  he  fued  a  fcire  facias 

[      "  ' ' 


freflily  fued  after  the  abatement  of  the  other.    33  £.  3.  Aid  del 

Roy,  106.  adjudged.] 
See  (I.  a)  [  9.  If  a  parfon  prays  in  aid  of  the  patron  and  ordinaryy  it  is  not 

Is"  V'  r°**    fufficient  to  counterplead  the  patronage  of  the  patron^  for  he  is  to 
{  'VP   3'   i^^yg  ^[j^  ^  ^^  ordinary  notwithftanding  this,  and  it  will  be  all 

the  fame  delay  to  have  aid  of  both  as  of  one.    xS  £i.  3.  55.  but 

quaprcj 


(N,  a.  a) 
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(N.  a.  2)     Joinder  in  Aid;     In  what  Cafes.     And 

who, 

I*  /^UI  in  vita  againft  tenant  for  life.,  who  prayed  aid  of  him  in 
reverfton^  and  he  was  ready  to  join  immediately,  and  the  te^ 
nantjaid  that  he  is  another  per/on^  and  not  the  prayee  j  and  per  cur. 
this  IS  no  ifTue  without  making  the  demandant  party,  and  therefore 
he  was  compelled  to  anfwer  alone,  becaufe  he  would  not  fufter  the 
demandant  to  join  with  him  in  this  itlue.  Br.  Joinder  in  Aid,  pi.  7. 
cites  21  E.  3.  14, 

2.  If  one  in  replevin  denies  the  takings  and  the  other  canfejiis  the 
taking  as  bailiff  to  the  other ^  and  by  his  command  before^  and  prays 
aid  ofhim,  and  has  it,  the  other  ihall  not  be  fuffercd  to  join,  be- 
caufe he  had  refufcd  [denied]  the  taking  before.  Quaere.  Bn 
Joinder  in  Aid,  pi.  4.  cites  42  E.  3.  6. 

3.  21  H,  8.  cap,  19.  TThe  plaintiffs  and  defendants  in  replevin 
wrjecmd  deliverance^  as  well  without  procefs  as  by  procefsj  Jhatlfrom 
henceforth  have  like  pleas^  and  like  aid  prayers^  and  joinders  in  aid^ 
and  advantages^  (difclaimer  only  excepted)  as  they  might  have  dam  by 
the  common  law  before  this  a^*  * 


(O.  a)    Joinder  in  Aid.    In  what  Cafes  Joinder  may 
be  without  *  Prizyer.     [Privity.] 

[i.  'T'HERE  ought  to  be^m///y  between  him  itet  joins,  and 
^    the  other  to  whom  he  is  joined,  otherwife  the  joinder 
(hall  not  be  fulFered.     45  E.  3.  7.] 

f  2.  As  if  an  avowry  be  made  upon  ajiranger^  the  (Iranger  can- 
not join  with  the  plaintiff  if  the  plaintiff  has  nothing  in  the  land, 
for  mere  is  not  any  privity.     45  E.  3.  7.  b.] 

[  3.  So  if  an  avowry  be  upon  a  diffeifor^  the  diiTeifee  cannot  join 
to  him  for  want  of  privity.    45  E.  3.  8.] 

[4.  But  in  an  avowry  upon  him  that  has  thf  freehold^  he  may  J'^^^Ja^'TT 
join  to  lefFee  for  years,  being  plaintiffi  for  there  is  fufficient  pri-  ^^^^xxtik 
vity.    45  £•  3.  8.  adjudged.]  s.  c. 

Br.  Joinder 
in  Aid,  pi.  7.  cites  S.  C.  ■  Avowry  wii<;  made  upon  a  ilranger,  who  comes  and  faysy  that  he 

ifcftdt'j  the  ptjint'tfffor  ymrs  by  parol y  which  term  y:t  ant^truei^  nnd  they  joined  in  plea  Without  praylllf 
ai  1  of  him  ;  per  ctir.  the  joinder  is  good,  though  the  leafe  i<  by  parol,  fo  that  the     .  ^ 

leifee  c.mnot  have  a^Uon  of  covenant  to  dilck^rge  him.     Br.  Joinder  in  Aid,  pi   18.     f  2  CO  1 
cites  39  H.  6. 7.  *  L      J      J 


•  • 


[  5,  But  he  that  has  the  fr^ehctd  cannot  join  to  leffee  at  willy  (for  Finth.  Jo«n. 
the  fccblcnefs  of  his  eftatc,  as  it  feems..).  45  E.  3.  7.  b.]  J?'^  "cite. 

S.  C.  U  S.  p.  by  Finch.,  quod  Caundi  MocefliC* 

[6.  If  there  be  iW,  mefne^  and  tenant^  and  the  avowry  is  «5^»  *  Br.  Join- 
the  mefney  he  may  join  to  the  tenant.     ♦  45  E.  3.  7.  b.  I4  H.  4*  b.  ^^^ 
Vol.  II.  T  for*^**^ 
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S.C.&S.P.  for  he  IS  made  privy  by  the  avowry.  17  E.  7.  6.  b.  1 5.  b,  20  E.  I* 
t^i^lr  34-  b.  agrees,]  '      \ 

have  writ  of  fnefoci  and  though  the  termor  cannot  have  writ  of  mcfne,  v«t  he  may  liavc  dove* 
nant,  and  therefore  tlie  joinder  good.  Fitgh.  Joinder  en  Aid,  pi.  9.  cites  S.  C.  and  Caund. 

agreed  that  the  termor  in  fuch  caTe  nr>ay  have  covenant  if  the  lefUir  he  bound  to  acquit  him  ; 
which  Finch,  agreed*  Where  the  lord  diftf'aitu  upon  tU  t,n.tnt,  and  awwi  upw  tU  mrfvf  th« 

teaint  fliall  not  have  aid  of  the  m'bfne,  becaufe  "the  one  has  as  high  cltate  as  the  other,  but  bc- 
caufe  the  meljie  \s  party  to  the  avowry,  the  mefne  may  join  gratis  ai'td  plead,  or  the  tenant  may 
have  writ  of  mefne  j  Quod  now.     Br.  Aid,  pi.  i6.  cites  34  H.  6.  46.    ■■  $.  P.  for  fummous 

in  auxilium  does  not  lie,  becaufe  the  tenant  who  has  fee-funple  cannot  pray  aid.  Br.  Ibid.  pi. 
8.  cites  7  £.4*  to.  m  See  9  Rep.  12.  b. 

S.  c.  cited  [  7.  [But]  if  there  be  lord,  mefne,  and  tenant,  and  the  lord  avows 
b.  and  foby  '^P^"  ajlrangtr^  the  mefne  cannot  join  to  the  tenant,  (and  abate 
putting  his    the  avowry.)   17  E.  3.  6.  15.  he  may  put  bis  cattle  in  the  pound  and 

own  cattle    brinz  a  replevin.  1  ' 

in  the  6        r  J 

pound,  and  tlien  fuiag  a  replevin,  he  may  make  himfelf  a  party. 

[  8.  If  the  avowry  be  upon  a  Jlranger^  the  donor  cannot  join  to 
the  donee  In  tail,  being  plaintijf.     17  E.  3.  6.  b.  contra.] 

f  9.  If  there  be  lordi  ^^^  mefnes  and  tenant^  and  the  lord  avows 
upon  the  firjl  tnefne^  who  !s  his  tenant,  the  fecond  mefne  may  join  to 
his  tenant.     Contra  17  E.  3.  6.  b.] 

Fol.  192.  (P.  a)     In  what  Cafes  Joinder  in  Aid  (hall  be, 

without  Procefs. 


F 
de 


it£h.  Aid    [  !•'  J  F  a  bailiff  hath  aid  of  the  queen^  procefs  fliall  be  awarded 
t  Roy,  pi.  *  againft  the  queen  as  againft  a  common  perfon.     28  H.  6. 

^a^d     13.  adjudged.] 

f^ys  tliat  Mici^  29  H.  6.  it  was  adjudged  accordingly. 

«  Br.  Aid,  [  2.  If  the  hujband  hath  aid  granted  of  his  wife^  he  fliall  be  com- 
pl.^16.  cites  jnaijded  by  the  court  to  have  his  wife  at  the  day  in  court,  without 
fitzh.Aid,  'procefs  made  againft  the  wife.  *  43  E.  3.  13.  b.  f  7  H.  6.  45. 
pl.ii4-citcs  J  9  H.  6.  26.  b*  29  E.  3.  24.  becaufe  Jhe  is  amefnable  at  the  wiU  of 
t^lTBut  ^*'  hujband^  zxA  procefs  would  be  a  delay.  ^  35  H.  6.  10.  ad- 
procefi  may  judged,  and  alfo  it  may  be  granted  at  the  election  of  the  court. 

be  awaixlcd  ♦♦  7  H.  6.  45.   ||  35  H.  6.  10.] 

againft  her; 

for  the  tjne  and  the  other  is  good  enough.    Br.  Aid.  pi.  74.  cites  S.  C- 

{  Br  Aid,  pi.  to.  cites  S.C.  f  Br.  Joinder  in  Aid,  pi.  9.  cites  S.  C. Fitzh.  Aid, 

pi.  8^.  cites  S.  C.  <•*  Br.  Baron,  pL  46.  cites  S.  C— <-Br.  Proccls,  pi.  6  c.  cites  21  U. 

6. 12.  S.  P.—— Fitzh.  Procefs,  pi.  77.  cites  Trin.  7  H.  6.  75.  S.  P. 

II  Br.  Aid,  pi.  17.  cites  S.  C— — Br,  Aid,  pL  81.  cites  21  H.  6.  22. 

r  2CI  1  i  3-  ^'^  replevin  by  leffee  for  years^  if  he  hath  aid  granted  of  the 
*^  ^  /  leflor,  upon  whom  the  avowry  is  made,  the  lejfor  may  join  without 
Tr'eVjw:  P^'O"''^-     ^H.6.i.] 

pi.  2.  cites  S.  C. 

In  replevin  the  defendant  avowed  upon  W.  who  had  leafed  to  the  plaintiff  fur  yc«n,  and  tho 
leffor  is  ready  in  court  the  day  of  the  avowry  made,  to  join  to.  the  icffec,  yet  if  the  leffcc  will 
not  pray  aid  of  him,  the  leffor  ftiall  not  be  fuffered  to  join  5  q«od  aott  1'  quod  c«riccditur  ar- 
guendo*   Br.  Joiudcr  in  hA  pl  10.  citos  4 1  U.  4. »». 

•        .      ..  [4.  If 


\ 
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f  4.  If  the  tenafif  brings  a  replevins  and  the  hrd  avows  upon  the  See  (O.  a) 
mejne^  and  aid  is  granted  of  the  mefnC)  he  may  join  without  pro-  P^-  ^-  *"^ 
cefs,  becaufe  otherways  the.  tenant  fliall  have  a  writ  of  mefne  jhcre?^^* 
agalnft  him  if  he  lt>fes.     2  H.  6.  i.] 

[5.  If  a  bailiff  makes  conufance  in  the  right  of  his  majier^  and 
hath  aid  of  him^  the  mailer  cannot  join  without  procefs.     2  H. 

\b^  So  in  falfe  imprifonment^  if  the  defendant  ju/lifies  that  the 
plaintiff  is  the  villein  of  J,  S,  and  that  by  his  command^  ice.  if  the 
iffiie  be  whether  he  befree^  and  the  defendant  hath  aid  of  his  mafter^ 
yet  he  cannot  join  without  procefs.     i  H.  6.  2.] 

[  7.  In  an  avowry  upon  JB,  as  tenant^  if  the  plaintiff  fays  that  A^ 
was  Jeifed  and.  leafed  to  him  for  years^  although  he  Ihall  not  have 
aid  upon  this  plea,  yet  y/.  may  join  to  abate  the  avowry.  3  Hk 
6.  54.J 

[8.  In  zplea  oflandj  if  the  tenant  hath  aid  of  one  within  age^ 
the  prayee  may  join  without  procefs.     7  H.  6.  45.  b.J 

[9.  In  a  plea  of  land  againji  leffeefor  life^  if  aid  be  granted  of  *  Fttzfn 
him  in  Yeverfion^  he  may  join  without  procefs.     ♦  21  E»  3.  14.  M"<*e{"  «* 
t  28  E.  3.  94.  b.  adjudged,  32  E.  3.  Aid  38.J  cu^^c."* 

t  Fitzh. 
Jotudet-  In  Aid,  pi.  13.  cites  S.  C— -Tertant  for  life  of  a  feigniory  may  make  avowry,  4nd  im* 
meJiately  pray  in  aid  of  him  in  revetfion  upon  the  iame  avowry.    Br.  Aid,  pi.  to.  ciccs  9  H*  6. 
46.  per  Paitou.     NoCa. 

[  10.  But  in  this  cafe,  if  he  in  reverjion  prays  to  join^  and  the  Fit?h.Join- 
leffee  fays  that  be  is  not  the  fame  perfon  of  whom  he  hath  prayed  in  ^^  "*  A**** 
aid,  the  leffee  (hall  be  oufted  of  aid,  and  fhall  anfwer  alone.     21  E,  s.  c/*^'  * 

[11.  In  a  writ  o(  error  again/i  tenant  by  the  eHrtefyy  and  the  heir  Br.Aid,pL 

of  the  recoverory  if  aid  be  granted  of  the  heir  in  revcrlion  for  the  J'i*  ^^^^. 

tenant  by  the  curtefy,  the  heir  fliall  not  be  received  to  join  in  aid  of  toiant  * 

to  the  tenant  by  the  curtefy  without  procefs,  though  he  be  prefent  for  life;  hut 

in  court.    47  Afl'.  9.  adjudged.    Quaere  this.]  ^  ^^f^* 

the  curtefy)  arc  not  mentioned  there.  ■    S.  P.  accordingly ;  and  Brooke  fays  the  reafon  feems 

to  he,  mafmuch  iis  covin  may  be  between  the  phintiff  and  xht  tenant,  for  life.    Quaere.    Br* 
Joinder  in  Aid,  pi.  17.  cites  47  E.  3.  9.-^— See  (A)  pi.  24. 

f  12.  In  zfcire facias  to  execute  a  recognizance  upon  a  return  of 
the  conufee  dead^  if  a  writ  iffues  to  warn  his  heir,  and  Ha^fheriff 
returns  the  heir  and  B.  as  tertenants  warned^  and  aid  is  granted  to 
B.  leffeefor  life  of  the  heir  in  reverfum^  (admitting  thjs)  yet  no  pro- 
cefs fhall  be  awarded  againft  the  heir  to  join  in  aid,  becaufe  he  /> 
party  to  the  writ  before.     8  R.  2.  Aid  del  Roy  X14.] 

13.  Joinder  may  be  the  ^  firfl  day  widiout  procefs;  but  not  at  Thefam* 
another  day  where  the  prayee  is  in  proper  perfon,  but  they  cannot  <**^^f '■«y» 
join  by  attorney  without  day  given  upon  procefs.     Br.  Joinder  in  1^  ^^^^ 
Aid,  pi.  7.  cites  21  E.  3-14.  agreed.  there  muft 

b«i  procei's 
and  day  in  court.    Br.  Joinder  in  Aid,  pi.  i6.  cites  x  H.  6.  4.«*M.Faczh.  Joiadtr  in  Aid,  pL  «. 
cites  S.  C.  *  ^t.  Joinder  in  Aid,  pi.  1.  cites  Trin^  26  H^  8. 6.  S.  P. 


T  a  (Q,  a)    Hovr 


25*  3fB  [of  a  Common  Perfon.] 


(Q^a)      How  the  Joinder  (hall  be  without  Proceji* 

By  Attorney. 

Br.  Aid,  pi.  ^  I.   T  F  lejfee  for  years  hath  aid  of  the  leffir  upon  whom  the  avowry 
S.^a  but  "  maOi^^  the  leflbr  may  join  in  aid  by  attorney.     1 1  H,  4. 

Brooke  28.  b.] 

f»ys  Quod 

tninim,  that  it  had  not  been  in  perfon,  or  by  attorney  upon  procefs.«-— Br.  Joinder  in  Aid,  pU  6. 

cites  S.C.  accordingly.— *-»lbid  pU  10.  cites  S.C.  but  S.  P.  of  joining  by  attorney  does  not  appear. 

<— -Fitzh.  Attorniiy,  pU  35.  cites  S.  C.  and  S.  P.— ~Dy.  11 1.  pi.  A3.  UiVl.  i  &  z  Mar.  X)k>RMEi 

V.  Clark,  tenant  for  life  prayed  in  aid  of  him  in  the  roverlion  who  came  in  by  procefib  and  by 

bis  attorney  joined  in  aid. 

■ 

fm^js^m^m^  [  2.  But  the  mefm  jQiall  not  join  to  the  tenant  by  attocney,  be- 
FoL  XQ3.  caufe  by  the  joinder  he  acknowledges  an  acquittal^  and  therefore 
,^^j_^^  ^  ought  to  join  in  perfon.     11  H.  4.  28.  b.] 

[  3.  So  where  an  avowry  is  upon  afiranger^  and  aid  granted  of 
him,  he  cannot  join  by  attorney  without  procefs.  i  H.  6.  4.  b.J 
^P-*""-  •  4*  Jvoivry  for  rent  and  firvices  upon  baron  andfeme^  as  injure 
ckeaaiH.''  *^^^^h  ^^  baron  prayed  aid  of  bis  feme^  and  had  it,  and  day  given 
6.  aa.  and  to  him  to  bring  in  his  feme  without  procels,  but  he  might  have 
hah.'ulpro-  had  procefs  if  he  would;  Quod  nota.  Br.  Aid,  pi.  17.  citb 
tit^  35  H.  6.  10. 

thii  belbre  aalwer  made^  or  iiTue  joined. 


(R.  a)    Joinder  in  Aid  by  Procefs.    [IFbaf  Procefi.] 

Be.  Frocfrfs,  [  I.    I N  xfarofaeiasj  if  the  tenant  lefee  for  life  has  aid  of  the 

pi.  1^.  cites  X  t  r '      r-    '      -  "^r     ''         ■'»•  i_-' 

5^  c.  but  by  reverjuiner^  z  Jare  factas  tn  auxiUum  accordmg  to  the  na- 

tbe  prathi>-  ture  of  the  nrft  writ'ihall  be  granted,  and  not  afummons  ad  auxiU^ 

notarijif        sndum     l2  H,  4.  3.] 
both  futti-  T-  J  J 

xnons  ad  auxiliandum,  and  alfo  fci  fa.  ad  auxiliandum  have  been  ufed>  but  by  Thime,  and  the 
opinion  of  the  courts  the  ancient  courfc  is  to  award  a  Icire  facias,  &c.  Fitah.  Procefs,  pL  124. 
cites  S.  C» 

r 

(S.  a)     At  what  TCime  Procefs  (hall  be  granted. 

Br.  Aid,  pi.  [  I.  J  F  2ifervant  be  at  ijfuey  and  has  aid  of  his  nuifier^  it  is  not 
j5^ctte$  ncceflary  that  die  fcirc  facias  ad  jungendum  (hould  be  re- 

turned before  any  venire  facias  ihall  be  awarded^  but  they  may  be 
returnable  at  one  time,  becaufe  the  ifiue  being  joined,  the  prajee 
cannot  alter  the  ifliie,  but  is  only  to  give  evidence.     7  H.  6.  21. 
ContraS  H.  4.  i6.  b.j 
t  Br.  Pro*        [  2.  If  aid  be  granted  of  the  king  and  ordinary^  by  which  he  is 

^^*'s**cil.  ^^-^r^c*^  ^  f^^  ^'^  ^c  ^^^gy  yet  bfore  a  procedendo  comes  procefs 
cites  .  .—  ^^jj  ^^  iijYardcd  againfi  the  ordinary  prefently.     12  H.  4.  4.  o. 

though 


aU}  [of  a  Common  Perfbn.]  *^53 

though  it  may  be  procefs  fhall  not  come  before  the  return.    Du-  Fitzh.Pro- 
bitatur.    f  '9  H.  6.  5;  b.  19  E.  3.  Aid  del  Roy  5.]  cites  s.c!' 

•  [  3^  If  aid  be  granted  fff  the  ordinary,  and  the  e/late  of  the  patron  Sec  CI.  a) 
is  counterpleaded,  procefs  mall  not  be  awarded  aeainft  the  ordinary  P^"'^;5* 
tfU  the  iffue  tried.     7  H.  6.  41.  J  ^^j  pi.  ^) 

[4,  If  aid  be  granted  of  a  common  perfon,  patron  and  ordinary j 
procefs  (hall  iflue  againft  Doth  at  the  fame  time,     19  H.  6.  6.] 

[  5.  If  a  parfon  has  aid  of  the  king  patron^  and  of  the  ordinary^  Fitjh.  Pro- 
and  procefs  is  made  prefently  againji  the  ordinary  before  any  procedendo  *^?^*'  P^-^7- 
comes,  if  the  ordinary  comes  in  upon  the  return,  he  Jhall  not  join  6!6.S.^C.— 
in  aid  to  the  parfon  before  the  procedendo  comes.  19  H.  6.  b.  Br.  Procefs, 
Curia.]  pl.  61.  cites. 
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and  fo  the  (b)  in  Roll  feems  mifprinced  for  (6.) 

•     6.  Intr^pafsy  the  defendant  faid  thai  it  was  the  franitenetnent  of  Br.  Procefs, 
R.  and  be  is  his  tenant  at  will,  and  entered,  and  did  the  trefpafs,  P^^35c»««* 

judgment,  &c.  the  plaintiff  faid  that  it  was  the  franktenement  of  -x.-^ Br. 

y.  N.  who  leafed  to  him  at  will,  abfque  hoc  that  it  is  the  franktene^  Enque(l,pl. 
ment  of  R.  and  fo  to  iiTue,  and  the  defendant  prayed  aid  of  R.  and  Vq^^^ 
had  it,  and  venire  facias  ifllied,  and  writ  to  warn  the  prayee  re- 
turnable at  a  certain  dav,  at  which  day  the  inqueft  came,  and  the 
Jberiff returned  R.  nihil,  and  the  defendant  teftified  that  he  had 
aifets,  &c.  and  prayed  garnifhment,  and  that  the  taking  of  the  in<- 
queft  fhall  ftay,  and  notwithftanding  the  inqueft  was  taken,  and 
found  for  the  plaintiff,  and  he  recovered  damages  againft  the  de- 
fendant; Quod  nota.     Br.  Aid,  pl.  43.  cites  7  H.  4.  31. 

7.  Aid  was  granted  in  trefpafs  after  iffue  for  one  in  the  writ  of  Br.  Aid,  pl. 
anoAer  named  in  the  writ,  and  of  a  ftranger,  and  venire  facias  ii-  t^.i-h**? 
fued  immediately  upm  the  iilue,  and  procefs  againft  the  pravee        '^'' 
only,  all  at  one  day;  for  the  prayee  fhall  not  plead,  but  mall 
mamtain  the  iiTue  and  give  evidence.     Br.  Procefs,  pl.  55.  ^ites 

7  H.  6.  25. 

8.  In  trefpafs  they  were  at  iffue  inXL  S.  and  after  aid  was  grant* 
ed,  and  there  it  was  doubted  whedier  fummons  ad  auxiliandum 
fhall  iffue  with  the  venire  fiacias  or  not,  and  after  fummons  ad 
auxiliandum  iffued  firft.  Contra  in  B.  R.  for  there  both  Jhall  iffm 
together.     Br.  Aid,  pl.  136.  cites  18  E.  4.  lO* 

(T.  a)    How.     By  Attorney. 

[  I*    f  N  an  avowry  upon  the  leffor,  if  the  leffee  has  aid  of  him^ 
the  lefjhr  may  join  by  procefs  by  attorney.  1 1  H.  4.  28.  b.] 
[  2.  So  where  the  avowry  is  upon  the  very  tenant,  and  aid  grant- 
ed of  hnxi9  he  nuy  Join  by  procefs  by  attorney.     \  H.  6.  4.  b.J 
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(U.  a)    How  granted  without  Monftrans  or  Profcrt 

of  Deed, 


8,  P.  and  I.  CJ^ENANT  for  life  may  have  aid  of  htm  in  remainder  with* 
d**d  d^*  ^^^  fhcwing  deed  thereof^  for  it  may  be  that  the  deed  was 

not  belong  delivered  to  him  in  remainder  upon  the  livery,  and  not  to  the  te* 

to  the  te-  nant  for  life,     Br.  Aid,  pL  34.  cites  47  £.  3.  18- 

nant  for 

life.    Br.  Monltrans,  pU  25.  cites  S.  C. 

r  2  CJ.  1  31*  In  pracipe  qued  reddatj  the  tenant  for  life  prayed  aid  ^him  in 
\  B^  Aid  ^mainder,  Thirne  bid  him  (hew  deed  of  remainder,  for  it  belongs 
pl.  83.  cites  to  you ;  and  fo  he  did.  But  Brooke  bySj  Qusere  if  of  neceiTityi 
S.Caccord-  for  otherwtfe  it  is  in  *  22  H.  6.  x.  For  remainder  may  be  by  liiiery 
inRiy,  th.it    without  deed.    Br.  Aid,  pi.  56.  cites  12  H.  4.  20. 

feme  tenant  ^  r      ^  rr     -     . 

far  lift  refceiveii  in  tUfcntk  of  her  ban>iif  prayed  aid  of  him  in  remaindery  and  had  it  without  fhcW" 
ing  deed.1  Br.  Monftrans,  pL  56.  cites  S.  C.  accordingly.— —Br.  Councerple  del  Aid,  pi  ri. 
cites  22  H.  6.  ft.  S.  C.  5c  S. P.  accordingly.-^— Br.  Refceipt,  pi.  63.  cites  S.C.— Br.  Aid,  pi.  87* 
cites  22  H.  6.  41.  that  if  the  grantee  of  a  rent'charge  releafes  to  liim  in  reverfioty  the  tenant 
for  life  cannot  plead  this  without  having  the  deed,  and  therefore  in  avowry  upon  him  in  rever* 
fion  for  ircnt  fervice,  the  tenant  for  life  who  was  a  itranger  to  the  avowry  had  aid  granted  liim 
of  the  revcrfiQucf, 


(W.  a)  '  Proceedings,  Pleadings,  &c. 

I.  T  N  writ  of  cofinage,  the  tenant  prayed  in  aid,  and  after  he  and 

•*-  the  przyw  pleaded  jointly  a  lajlfeijin  in  abatement  of  the  writ, 

9nd  held  good.     Thel.  Dig.  2o8«  lib.  14.  cap.  8.  f.  6.  cites  Mich. 

10  E,  3.  527. 

^utu^&H^f.       2.  If  the  tenant  prays  aidj  and  the  demandant  counterpleads^  and 

"f^T  ."{^"  the  tenant  pleads  efioppel  againji  the  counterpUa^  which  is  adjudged 
theAid,this  •   a  l*        ^u-     •     *C        \^  ^       n       0^.00  *'     °  1 

is  not  pe-     againlt  him,  this  is  peremptory*    Per  Sctpn.     Br.  rercmptory,  pi. 

reroptory.      76.  cites  X3  £•  3» 
Br.  Pe- 
remptory^ pi.  76.  cites  1 3  £.  3*  per  Seton. 

3.  In  fcire  facias  out  of  a  fine  ifter  aid  prayer,  the  tenant  was 
received  to  py  that  the  fine  was  once  executed  in  the  father  of  the 
^mandant.  Thel.  Die.  208.  lib.  14.  cap.  8.  f.  2.  cites  Hill.  29  E. 
3.  21.  and  Mich.  26  E.  3.  69.  and  fays  fee  1 1  H.  4.  68. 

4.  Cui  in  vita,  the  tenant  faid  that  /.  wasfeifed  in  fee,  and  leafed 
to  him  for  Ufefaving  the  reverfion,  and  prayed  aid  of  him,  and  the 
dernandant  faid  that  J,  had  nothing  in  reverfion.  And  it  was  ar- 
gi|ed,  if  he  (hould  traverfe  the  leafe  or  the  revenGon,  but  after 

irrati^  they  were  at  ifliie  upon  the  reverfion ;  neverthclefs  after  it  is 
aid  elftwhere  often,  that  upon  aid  prayer  the  leafe  Jhall  be  traverfed^ 
and  upon  refceipt  the  reverfion*  Br.  Counterple  de  Aid,  pi.  34.  cites 
41  £.  3.  8. 

5.  Trefpafs  againji  J,  and  2  others,  and  the  2  jufljfied  becaufe  the 
^  plaintiff  nas  villein  regardant  to  the  manor  of  B.  of  J.  their  mafier, 

and 
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and  would  not  be  juftified,  by  which  they  took  him,  and  the  other 
Jaid  that  Franks  icc.  and  fo  to  tflue,  and  the  defendant  prayed  aid 
of  J.  their  mailer,  and  had  it,  a^d  venire  facias  ijfued,  ^nd  fcire 
facias  ad  jungengcndum  in  auxilium  againft  J,  nturnahle  at  one  and 
the  fame  day^  and  procefs  upon  the  original  againfi  J,  returnable  the 
fame  day^  at  which  day  f.  came^  T^d  joined  in  aid,  and  alfo  anfwered 
upon  the  original,  and  pleaded  villeinage  ut  fupra ;  judgment  if  he 
ihall  be  anfwered;  and  }iie  plaintiff' pleaded  frank,  and  of  frank 
ejlate,  and  prayed  venire  facias,  and  procefs  -  upon  this  iflue ;  and 
the  faid  y»faid  that  Jhe  held  the  faid  manor  in  dower,  the  reverfion  to 
y,  and  prayed  aid  of  him ;  and  per  Gafcoyne,  the  laft  venire  iacias 
ought  not  to  ifTue,  for  one  venire  facias  may  make  an  end  of  alL 
Contra  per  Huls,  and  that  both  ihall  ifTue,  and  if  the  one  iffue  he 
found  contrary  to  the  other,  he  who  is  warned  may  have  attaint  \  for 
in  replevin  againft  mafter  and  fervant,  the  fervant  juftified  in  name 
of  his  mafter,  and  after  the  mafter  joined  and  avowed  for  the  fame 
caufe,  the  fervant  is  out  of  court,  for  in  replevin  aid  fliall  be 
granted  before  iflue,  and  in  trefpafs  not,  but  after  ifTue,  and  there-*  f  2  C  C  1 
fore  here  the  fervant  is  not  but  of  court ;  for  if  J.  will  make  de-   *■     ^^  ^ 
fault,  the  2  ftiall  maintAin  the  ifTue  alone,  and  this  aid  in  trefpafs  is 
not  but  ad  manutenendum  exitum,  and  not  ad  refpondendum,  and 
therefore  both  ifTues  ftiall  be  tried ;  and  per  Gafcoigne,  J.  fliall  not 
have  aid  of  him  in  reverfion  bccaufe  he  is  party  to  the  writ.    Con- 
tra per  Huls,  and  that  all  is  one,  and  fee  the  procefs  upon  aid 
prayer  fupra,  that  the  otu  ijfue  tried  Jhall  not  be  a  conclufton  againfl 
7.  upon    the  other  iffiie,  notwjthftanding  the  aid  prayer  j  quaere 
thereof  if  it  be  pleaded,  and  how  the  procefs  againft  the  jury, 
and  againft  the  prayec,  and  againft  the  third  as  party,  fliall  have 
ouc  and  the  fame  return.     Br.  Aid,  pi.  45.  cites  8  H.  4.  17. 

6.  It  was  held  that  after  aid  prayer  a  man  ftiall  plead  a  thing  ap-  l"  refiievm, 
parent  to   the  writ  as  amicus  curiae.     Thcl.   Dig,  2o8.   lib.  14.   ^"*'^^*** 

'         a     .-  •  Tj         L.  ■  avowry 

cap.  8.   1.  4.  cites  11  H.  4.  07.  -  made  the 

plaintiff  bad 

p\d  of  hi":   r,tiic,  iind  iifiet  the  aid  had,  he  and  \\\^  ^emz  ivre  not  rcceivrA  t7 platd  matter  np^rem  in 

ai;/iUn;i»i:  tj  i'i  ofoMiy.     Thel  J^'p.  ao8.  lib.  14.  cap.  8.  f.  6.  cites Trin.  ^9  E.  ^.  19.  but  fays  the 

contrary  was  hthl  Mich,  i  r  H.  4.  aS.  where  it  is  laid  alfo,  that  the  plaintiff  and  the  pr;iyee  in  ^d 

iliould  plead  m^ititr  m  i\ici  \\\  ahMemmt  of  the  avowry*     But  that  it  is  held  Mich.  34  H.  6.  8.  ai« 

that  after  the  joinder  iu  aid,  they  ihali  nut  plead  a  thing  apparent  in  abaiemcni  oiP  the  avowiyi 

7.  In  replevin,  the  defendant  avo%ved  upon  a  Jiranger,  and  the  I"  repl^ym^ 
plaintiff' faid  that  this  Jiranger  leaded  to  him  for  years,  and  prayed  ^^^J^f^.^^ 
aid  of  him,  and  had  it,  and  they  joined,  there  if  they  cannot  agree  in  y„.  /.Z,^' 
plea,  the  plea  of  the  termor  Jhall  be  taken*     Br.  Joinder  in  Aid,  pU-  vpon  r.  a 
Ml.  Cites  5  H.  5-  6.     .  A-f;V° 

{ilrrin,  as  ins  v<ry  tenant,  and  the  plmntif  fdid  that  this  %  U-tCdto  Inmfor  lo years ^  and p,ayed aidot 
urn  and  had  it  before  ilTuc,  whereupon  T,  joined,  and  thereupon  the  dfendunt  cnafjffdtheavmtfty^ 
and  the  pLwu'tjff  pUidtd  Ritm  arrujr  m  to  p*irt,  and  tender  upon  the  land  of  tb'  refi^  nnd  rJt  ungues  J  n/it  fvr 
other  fHMTi^  whei'cupon  the  dtfcndant  d*nmred<,  and  well ;  bv'caufe  when  aid  is  granted  and  the 
praycir  do««  not  Agree  in  plea,  there  the  anfwer  and  the  plea  of  the  prayec,  who  is  tenant  as 
toitys  avowry,  ihall  be  talLeny  and  the  other  rvfufed.  fir.  joinder  in  Aid,  pi.  a.  cites  Micb 
a  H.  6.  i.  2. 

8.  If  ttnant  for  life  prays  aid  in  pr^ipe  quod  reddat^  and  he 
and  the  revcrjioner  do  not  join  in  plea,  there,  the  pUa  of  tenant 

1    4  fir 
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fir  tiff  JbaU  hi  tmken ;  for  he  has  the  franktenement  which  is  die 
cauie  of  the  a&ioti)  and  he  in  the  reverfion  may  faliify  the  roco* 
very  after,  if  he  has  caufe.  fir.  Joinder  in  Aid,  pi.  2.  cites  Mich* 
2  H«  6.  I.  2- 

9*  And  in  ajfife  the  tka  of  the  tenant  fliaUjiand^  and  not  the  plea 
of  the  difleifor  to  the  ri^ht  of  the  land.  Br.  Joinder  in  Aid,  pi.  2. 
cites  Mich.  2  H.  6.  1.2.  and  fays  that  45  £.  3.  concordat. 

I  o.  Recordare^  the  defendant  made  amufance  as  bailiff  tf  "A.  B. 
daughter  and  heir  ofT,  P.  the  plaintiff  fata  that  A.  B*  ts  a  bajlardy 
ice.  and  upon  this  the  defendant  prayed  aid  of  A.  B.  And  per 
Babbington  and  Cote,  he  ihall  have  the  aid ;  contra  per  Straiuige 
and  Martin  ^  for  by  him  he  ought  to  have  prayed  the  aid  in  the 
conclufion  of  his  conufance,  and  in  plea  peifanal  a  dnan  (hall  have 
aid  after  plea  pleaded,  and  not  before,,  A^f  in  plea  real  a  roan  fhall 
have  aid  before  plea  pleaded,  and  there  are  only  2  manner  ef  entries 
rfaid-i  the  one  is  of  aid  before  plea  pleaded^  viz.  that  (he  defendant 
or  tenant  petit  auxilium  de  C.  Jtne  quo  ipfe  mn  poteft  refpondere^  and 
after  it  be  afier  plea  pleaded^  the  entry  is  ^od  defend*  petit  auxilium 
~  de  B.  ad  manutenendum  exitunty  and  iii  this  cafe  it  cannot  be  ad 
manutenendum  exitum ;  for  no  ifliie  is  joined,  and  it  cannot  bcy 
&c.  Sine  quo  non  poteft  refpondere;  for  he  has  anfwered  to  the 
a£lion,  and  in  the  conclufion  thereof  has  not  prayed  aid,  and  there* 
fore  he  has  pafied  the  advantage  of  it,  and  there  are  no  more  en- 
tries of  the  aid  but  thefe  2 ;  quaere,  for  it  is  not  adjudged.  Br.  Aid, 
pi.  94.  cites  4  H.  6.  30. 
[2563  II.  In  trejpaft  againft  feveral,  one  juftified  by  the  cmtMndofth^e 
that  hadp/eadedy  and  of  others  not  namedy  becaufe  that  was  thefrank-^ 
tenement  of  them  by  which  he  entered,  and  fo  to  iiTue,  and  fo  prayed 
aid  of  all  after  ifiue  joined.  The  court  held  that  he  (hould  have  it 
of  thofe  not  named  in  the  writ,  but  not  of  thofe  named ;  whereupon 
the  plaintiff  to  avoid  delay  granted  the  aid  of  ally  and  per  Cheney 
the  ven.  fac.  Jhall  iffue  immedtately  without  attending  &e  coming 
of  the  prayee ;  and  procefs  Jhall  iffue  againft  the  prayee  inftanter ; 
for  when  he  comes  he  (hall  not  plead  any  plea,  but  fhall  join  in 
aid  of  the  iffue,  and  give  evidence  j  quod  nota.  Br.  Aid,  pi.  71. 
cites  7H.  6.  71.  [21.] 
Br.Aid,  pL  12.  In  pracipe  quod  reddat  die  tenant  prayed  aid  of  A.  who  is 
s  r  ^*^**  J.  ready  tojotn^  and  the  tenant  demurred  [averred]  that  be  is  net  the 
iniir^  yJww^  perfon,  and  the  other  e  contra^  The  tenant  prayed  procefs 
againft  the  prayee,  and  faid  that  the  iffue  is  not  receivable,  where* 
upon  the  tenant  was  awarded  to  anfwer  alone  in  as  much  as  he  re- 
fiifed  the  averment;  and  (6  fee  that  iffiie  may  be  taken,  whether 
he  be  the  fame  perfon.     Br.  Joinder  in  Aid,  pL  13.  cites  7  H.  6. 

45. 

13.  After  aid  prayed  of  a  parcener,  the  tenant  fha-1  not  pkad 

Srcenary  with  one  not  nafned  in  abatement  of  the  writ.     Thcl. 
ig.  208.  lib.  14.  cap.  8.  f.  5.  cites  Pafch.  9  H.  6.  5. 

14.  In  pracipe  quod  reddat  the  tenant  frayed  aid  of  one  B.  bis 
couftny  by  reafon  of  partition  made  between  thentj  and  prayed  that  be 
be  fummoned  in  dtverfe  counties^  and  in  the  county  ofCheftery  and  the 
plaintiff  faid  that  B,  had  affets  to  be  fummoned  in  the  county  ofD.  and 

prayed 
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frofed  froc^fs  thereof  \  and  by  the  opnion  of  the  comti  except 
JPafton,  though  the  demandant  fued  the  proce6  for  his  own  hafte, 
it  fhaU  be  intended  the  proce&  of  the  tenant,  and  it  is  reafon  that 
the  tenant  have  his  own  proce&  where  he  prays  it ;  quaere.  Br, 
Aid,  pi.  98.  cites  14  H.  6.  3. 

!$•  In  annuity  againft  a  parfin^  who  Jhewei  caufe  of  aid,  tmi  ^^\^f^ 
frayed  aid  of  the  patron^  the  caufe  is  not  traverjahle,     Br.  Coun-  where  ir- 
erple  de  Aid,  pL  12.  cites  22  H.  6.  47,  wmifor  bf» 

prays  a''d of 

him  in  rtverjton,  he  (hall  (hew  caufe,  and  there  the  caufe  is  traveriable.    IbiiL 

!&•  In  replevin  the  avowry  was  on  a  Jiranger^  of  whom  the  plains- 
tiff  prayed  aid^  and  had  it ;  there,  upon  the  joinder^  they  may  plead 
rfie  fifiques  feijie^  and  the  like  againft  the  defendant ;  though  the  ter-^ 
mar  himfelf^  without  the  joinder^  cannot  have  fuch  pleas.  Br.  Join** 
der  in  Aid,  pi.  15.  cites  22  H.  6.  3. 

17.  In  avowry  the  plaintiff  prayed  aid  of  his  leffor  for  yearsy 
and  had  fummons  ad  auxiliandum  returned  ferved,  at  which  day  the 
prayee  came  noty  and  the  plaintiff  is  effoigned.  There  judgment  fiiall 
not  be  given  immediately  that  the  plaintiff  anfwer  alone,  but  the 
default  of  the  prayee  Jhall  he  recorded ;  and  at  the  day  which  the 
plaintifF  has  iy  the  effiigny  the  judgment  Jhall  be  given  that  theplain^ 
tiff  anfwer  alone.  Quod  notaj.for  his  appearance  at  the  day  of 
^gn  Jhall  not  ferve^  if  he  does  not  appear  now  at  this  day  of  th^  '  * 
return  of  the  fummons,  &c»    Br.  Aid,  pi.  i.  cites  27  H.  6.  4. 

18.  Note  per  Brown,  prothonotary,  that  if  the  defendant  in  tref 
pafs  prays  in  aid  of  his  mafter  or  leilbr,  who  is  a  flranger  to  the 
writ  J  the  plaintiff  may  Jay  that  the  prayor  is  dead^  and  thie  other  maf 
fay  that  altve^  &c.  and  ijluefliall  be  thereof  taken.  Br.  Aid,  pi.  144. 
cites  3a  H.  6.  34. 

19.  Prayee  csuinot  plead  in  abatement  of  the  avowry  admitted  by  the  Ibid.  pi.  14. 
plaintiffs  unfeis  as  amicus  curiae.     Quod  nota.    Per  curiam.    Br^  *^''"  ^  ^• 
Avowry,  pi.  12.  cites  34  H.  6.  8.  21. 

20.  In  anhuity  it  was  (aid  that  if  a  parjin  prays  aid  of  the  patron  ^^  ^^^^® 
and  ordinary^  and  they  are  ej/oignedy  or  make  defaulty  the  defendant  ^^^**'' 
may  relinqutjh  his  aid-prayer^  and  anfwer  alone.    Br.  Aid,  pi.  124.  [  ^57  J 

cites  4  £»  4*  ^^*  (frdinafywill 

mi  join, 
Uiere  thr  defendant  (hall  plead  alone.  Ibid^  Bto  ifdnf  nmii  jm  with  Che  defendant,  aniphnA 
tb<  fame  f,ka  that  the  derendant  pleads,  then  they  (hall  be  fuffered  to  join  with  the  defendant 
th^eio.  IbiiW— *-#«f  If  chey  vary  in  phty  the  plea  of  the  defendant  only  fliall  he  taken.  Ibid. 
— •Xm/  ttvKlS^  t)V7  90^'  fojotMf  yet  tbe  JUfwdant  amy  ttkntfnfh  tb$  mUfrmytr^  mid  cmfeji  ihc  aSion  % 
per  Daaby  Cli.  J.    IbiiL 

21.  In  annuity  afier  aid^prayer^  and  before  appearetmey  he  who 
prays  in  aid  may  r^ft  the  aidy  and  plead  in  bar  onfy\  but  contra  after 
the  prayee  appears  and  oilers  to  join,  unlefs  they  vary  in  plea\  for 
then  the  plea  of  the  tenant  Jhall  be  taken  \  but  the  defendant  may 
confefs  the  aSliony  notwithftanding  the  prayee  offers  to  join,  and 
if  the  prayee'  be  effoigned^  this  b  no  ^ippestrance';  and  note  that 
the  defendant  may  anfwer  alone.  Br.  Joinder  in  Aid,  pi.  19.  cites 
4  E.  4.  28. 

22.  In  writ  of  right  by  W.  againft  F.  who  Jaid  that  he  held  for 
Ufe^  the  remainder  to  B.  and  Q  who  joined  by  procefs,  and  prayed 

that 


that  tbe  demandant  count  againft  them,  and  it  was  faid  that  he  JhaU 
not  county  but  fhall  have  oyer  ofthtfirji  writ  and  county  and  fo  he 
bad,  and  vouched.     Br.  Aid,  pi.  132.  cites  11  £.  4.  2. 

23.  If  aid  be  granted  where  it  does  not  ite^  it  is  not  error^  but  dc* 
lay.  Contra  if  aid  be  denied  where  it  does  lie^  it  is  error ;  per  Fineux. 
Br.  Aid,  pi.  118.  cites  8  H.  7.  8. 

For  more  of  Aid  of  a  Common  Perfon  in  General,  fee  SliB  Of 

t^e  mtng,  )Sarcenerft  )8e(tetpt  (S)  QBouctrer>  and  other 

proper  titles. 


^WV«al     !•  II         '• 


TLlitn, 


Fd.  194,  (A)    Alien-born.    AlienrFriend.    What  things  he 
^**v-*^  may  have,  without  Forfeiture  to  the  King;* 

♦  Br.  Dc-    [  I,     AH"  alien  may  purchafi  land.    ^  xi  H.  4.  26.  b,     t  ^4 
«jzcn,«tc.  /\   Hen.  4.  20,    Co,  Lit.  2.  b.] 

SI.  17.  cites  ^    '^  T  '  J 

.  C.       t  B^'  I'enizeni  &c.  pi.  %.  cites  S.  C. 

•  Br.  Dcni.       [  2,  5«/  the  iing  mayfeife  it*    ♦11  Hen.  4.  26.  b,   f  '4  Hen.  4^ 

zen^pl.  17.    ^^  -I 

cites  S.C.      ^"•J 

ft  S.  P.    But  the  purchafe  ought  to  btfoimd  by  offiet.    And  (o  it  w^  )<>  ttifi  cafe  o£  Alak  King,  in 

the  time  of  king  E.  6.    Qucre  if  infinmatim  in  the  excbefutr  ihall  QQl  fei've  in  this  cafe.    It  feems 

that  it  ihall  act Br.  K,  C.  pi*  443.  teipp.  £•  6.— -The  king,  upon  oiRce  fomod,  iball  bavo 

Ihem.    Co.  Lut.  2.  b. 
f  S.  P.  if  without  licence.    Br.  Denizen^  pi.  a.  cites  14  H.  4. 19.  S.  C. 


Though  he  f  j,  jf  an  alien  friend  be  a  merchant^  he  mzyturchafe  a  leafefor 
cannot  pur-  ^^^^^  ^^  houfe  for  his  habitation^  and  the  king  maD  not  have  this 
[  258  J  fo  long  as  he  inhabits  there.  Co,  LitL  ^.  b.  For  this  was  neceft 
chafe  free,    fary  for  his^trade  and  traffick.] 

hold,  yet  he 

may  have  a  houfe  of  habitation  here  for  the  time  that  he  is  here,  though  he  he  no  denizen,  but  is 
to  remain  here  for  merchandize,  or  tbe  like ;  per  cur.  obiter.  Poph.  36.*-'-S.  P.  admitted ;  fof 
if  they  were  di fabled  in  fuch  cafe,  it  were  in  e(k&.  to  deriy  them  trade  and  traffick»  which  is  tlitt 
life  of  every  ifland.  7  Rep.  17.  a.  inCalyin's  cafe.  »See  p.  ».  b^  Marg.  pi.  8.  Yarbgrow'^ 
reading  upon  the  ftatute  of  a7  £.  3.  cap.  a.  accordihgly. 

S.  P.  uniefe       r  4,  But  if  be  departs  or  leaves  the  r^alnu  the  kbg  fhall  have  this 

t!"r  '^fe^  co.iitt.2.b.] 

iciidinf  there  during  the  time.  P.  2.  b.  Marj;.  pi,  g.  in  Yarbgrow*5  R wUing  in  Lent,  35  Eliz.  oa 
ti;<:  A«  t.  27  £t  5f  cap.  2. 


r  5*  ^^  ^f  *'  ^^'^^  poJRIP<^  thereof,  yet  his  executors  or  admini^ 
ftr^tors  fhall  not  have  iC  Co.  Litt.  2.  b.  Sir  James  Croft's  oafc, 
29  Eliz.] 

£  6.  But  fuch  alien  friend,  though  he  be  a  iperchant,  vet  if  he  it  was  faia 
purchafes  a  leafe  for  years  ofland^  meadqw^  &c.  the  king  mall  have  5  ^'  »•  » 
It ;  for  this  is  not  neceff'ary  for  his  trade  or  traffick.    Co.  Litt.  2.  b,  {j^tlfan^ 
Sir  James  Croft's  Cal'e.  29  Etiz;  Refolvcd.j  alien  bom 

obtains 'a 
leaf:  far  yearly  the  king  (hall  have  it ;  for  he  cannot  have  Jand  in  this  realm  of  aqy  eftate.     Br. 

Deniz(^n»  pi.  22.  cites  5  M. Br.  N.  C.  pi.  491.  S.  C.        No  alien  can  have  lan4  within  the 

realm*  unlefs  he  be  denizen.  D.  2.  b,  pi.  8.  Pnfch.  T9  H.  8.— And.  25.  pi.  56.  The  opinion  of 
the  juftices  of  C.  B.  was,  that  alien  friend  may  have  goods  and  ieafes  in  England,  and  may  make 
teftament  of  them,  though  he  be  not  denizen.  ■  Bendl.  36.  pi.  61.  S.  C.  accordingly^— i— ^^ 
S.  p.  7  Rep.  17.  a.  in  Calvin's  cafe. 

• 

r  7.  But  ifzn  alien  friend,  who  is  not  any  merchant^  pur^hafei  a  Scc|4. 24- 
leaje  for  years  of  2.  houfe  for  his  habitation^  yet  the  king  (ball  have 
it.     Co-  Litt.  2.  b.  Sir  James  Croft's  cafe.  Refolved.J 

[8.  If  an  alien  friend  purchafes  a  copyhold  in  fee  in  the  name  of  *  All,  94. 
J.  S.  in  trufl  for  himfelf  and  his  heirs,  quaere  whether  the  king  |'  »• /*?f 
Ihall  have  this  trpft  of  tjie  copyhold.  Pafch.  24  Car.     B.  R.  this  fhaf  thw* 
was  a  queftton  between  the  King  and  Holland,  and  much  argued  the  king 
at  bar,  but  no  opinion  given  therein ;  but  the  trufl  bein^  traverfed^  ihouldhave 
and  this  found  for  the  king^  yet  judgment  was  given  againji  the  king^  'ould  not 
becaufe  by  the  inquiiition  by  which  this  truft  and  matter  was  found,  feife  the 
J.  S.  who  was  the  pcrfon  trufted,  and  who  had  the  eftate  in  fee  in  {^"**  *^^®^ 
him,  was  put  out  df  pofleflion  thereof  by  thtf  inquifition ;  whereas  ^^  g^^'^y 
the  alien  had  hut  the  trujl^  and  no  pofjeffion^  and  therefore  admit-  might  ba^ 
ting  the  truft  was  given  to  the  king,  yet  the  king  could  not  have  »^iccreefor 
the  pofleffion   by  force   thereof,   but   ought  to  fue   to    have  the  was^sl/** 
triift  executed  in    a    court   of  equity.    Jntratur  Trin.     21  Car.  JohnDatk'a 
Rot.  20.1  "^« 

Sty.  20.  4T. 
76.  S4.  90.  94.  S.  C.  Curia  advifare  vult.— Mod.  17.  pi.  46.  Arg.  cites  Styles's  Reports  S.  C- 
tbat  if  an  alien  purchafe  copyhold  lands,  the  king  Ihall  not  have  the  ellare  but  as  a  trufl,  and  tlut 
the  particular  rejSon  v\  as,  becaufe  the  king  Ihall  not  be  tenant  to  the  lord  of  the  manor.  But  fee 
Sty. 40.  &c.  cited  as  above.-— *D.  1.  b.  Marg.  pL8.  fays,  that  Harrifon  in  his  reading  at  Lincoln V 
Inn,  1632.  held,  that  an  alien  cannot  purchafe  copyhold  land,  becaufe  he  has  no  capacity  to  re- 
tain but  only  for  the  king,  and  the  king  cannot  hold  of  any^  and  therefore  if  he  i)iirchaiej  it  ou^lit 
to  efcheat  tp  the  lord  of  the  manor. 

9.  Pafch.  II  E.  3.  Rot.  87.  Land  vns  extended  upon  a  fiatiite 
acknotvUdged  to  an  alien  friend  mer chanty  and  delivered  to  him^  and 
office  was  found  for  the  king,  and  adjudged  that  he  iball  have  the 
land  upon  the  extent,  and  liiall  not  be  taken  from  him  upon  office 
found,  and  that  this  is  within  the  ftat.  13  E.  i.  de  mercatoribus, 
and  if  he  be  oufted  he  fhall  have  an  affife,  and  fo  Glanvill  J.  in- 
clined in  his  reading,  and  the  cafe  above  was  debated  three  years.  [  259  J 
Hill.  13  E.  3.  accordingly.    D.  2.  b.  Marg.  pi.  8. 

10.  If  a  reyerfian  of  land  be  granted  to  an  alien  by  deed^  and  he- 
f$rf  attornment  the  alien  is  made  denizen^  and  then  the  attornment 
is  made,  the  king  upon  office  found  (ball  have  the  land;  for  as  to 
an  eftate  between  the  parties  it  pafTes  by  deed  ab  initio*  Co.  Litt. 
310.  b. 

II f  An  alien  is  not  capable  of  an  office*  Jenk.  130.  pi.  64.  cites 
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'  12.  By  the  common  law  an  alien  was  capable  of  a  bimjue  in 

England^  fer  the  church  is  one  throughout  the  whole  worla;  but 

at  this  <lay  it  cannot  be  without  the  king's  licence)  by  the  ftatutes 

made  25  Jl.  3.  and  10  R.  2<   Jenk<  130.  pi.  64.: 

D.  »S3.  b.         I  J,  An  aiiin  and  an  Englijhman  were  joint  purchafirs ;  the  alien 

^afch'         died '9  the  furvivor  (hall  not  have  the  whole,  but  upon  office  found 

II  EiiK.       the  queen  JhaU  have  the  moiety.     Le.  47.  in  pi,  6i.    Fenner  cited 

s.'c.  aad  it  it  as  adjudged  in  Forcet's  cafe. 

was  that  '' 

T.  K.  infeoifed  B.  an  alien,  and  Forcet,  to  the  nfe  of  himfclf  and  his  wife  in  tally  remainder  to  hia 
righ(  heirs,  and  it  feomedi  that  if  an  ofllce  be  fonndi  the  queen  ihooM  have  the  moiety  by  her  pre* 
mgative  to  her  own  ofey  and  the  other  ufe  in  this  moiety  is  gone  for  ever.— ^Goidib.  29.  pU  4* 
Ijflph.  iS  &  29  £liz.  Fenner  faid  that  he  had  beard  lately  in  the  Exch-^quer,  that  an  alifo  and  an 
£i^li(hman  purchafed  lands  jointly,  and  the  alien  dying,  it  was  adjudged  that  the  other  ihoold 
have  the  wlu)le  by  furvivorlhip.    fint  Andcrfan  and  tlie  whole  coui  t  faid,  that  this  could  not  be 

law  ;  for  ic  is  a  maxim,  that  nalluili  tempus  occumt  regi.* If  one  cvoenamti  /«  fiand  feifid  to  tU 

tife  of  hit  hither,  ieing  an  aliH,  the  fame  is  good,  and  an  ufe  will  arife  ;  per  cur*  Godb.  275.  in 
pi.  3SS.  Hill.  16  Jac.fi.  R. 

But  fee  ,    i^  If  one  takes  an  alien  t6  wifey  and  then  he  aliens  his  landy  and 

^T^^rB)^^  afterwards  Jhe  is  made  denizen^  and  the  hujband  dieSj  flic  fliall  not 

pi.  !•  and  be  endowed,  becaufe  her  capacity  and  poffibility  to  be  endowed 

(C)^.  I.  came  by  the  denization,  but  otherwife  it  is  if  fhc  were  naturalized 

manage"*  by  aft  of  parliament.    Co,  Litt.  33.  a. 

by  the  king's  licence,  tliat  (he  had  dower. 


15.  Leafefcr  years  was  made  to  an  alien  on  condition  to  have  fee 

on  paying  20  !•    During  the  leafe  he  is  made  demsieny  and  aiter 

pays  the  20 1.     Frowi.'*^  in  his  Readine,  as  cited  by  Dyer,  held 

that  the  king  fhould  have  the  fee,  but  rlowden  thinks  die  Jdien^ 

beii^  then  a  denizen  at  the   time  of  payment,   (ball  have  it^ 

PI.  C.  482.  b.  Mich.  17  &  18  Eliz.  in  cafe  of  NichoUs  v.  Ni^ 

choUs. 

}enk.  ^.  pi.       16.  Duplicatus  fanguis   if  not  neceflary  in  defcents  or  pur- 

2.  s.  P.  VIZ.  chafes ;  as  alien  has  iifue  a  fon  by  a  wife  inheritrix,  which  ion  is 

^o"th«*  born  in  England,  diis  fon,  after  the  death  of  the  wife,  flull  inherit 

f«ter  and    theland.     Jenk.  203.  pL  27. 

of  the  mother. 

6^s'r^**  17.  An  alien  born  purchafed  lands,  and  before  office  found  the 
but  no  queen  made  him  denizen  and  confirmed  his  eftate*  Anderlon  Ch.  J. 
jtidgmem-—  thought  the  lands  were  not  in  the  queen  before  office,  and  fo  the 
4  Le.  82.  confirmation  good  j  but  Rhodes  held  that  he  fliould  take  only  to 
s^  c7m  ^^  ^^^  ^^  ^  queen,  and  then  the  confirmation  void.  And  after- 
totidem  wards  Shuttleworth  being  aflced  as  to  his  opinion  by  divers  bar- 
verbis.  rifters,  declared,  that  he  thought  it  not  in  the  queen  before  office, 
and  therefore  thought  the  cotmrmatioii  good.  Qu^re.  Goldlb.  29. 
-  pi.  4.  Mich.  28  &  29  Eliz.  Anon. 

^i^'l'^^'^c**  ^^'  ^*  ^"  ^'^"  ^^'^  ^"^^  ^  purchafe  in  tail,  the  remainder  to  B. 
ami^Andcr-  '^/^rr.  A.  fuffered  a  common  recovery ^  and  died  without  iffiu.  This 
fon  J.  held  htin^  found  by  office^  the  whole  court  held  that  die  recovery  was 
hima^    good,  and  fhould  bind  the  remainder.  ALe.  84.  pi.  177.  Mich. 

tenant  to  the     ^^  r^v        r*    m     k     ^  t-    r  1  t 

praecipe  he.    30  Eliz.  C.  B.  Anon. 

r      /  -.  1    Z"*'  office  found,  ai\d  th.it  the  office  has  relation  for  the  poffeflion  of  the  alien,  but  not 
[^   200  J     to  Uy  that  the  alien  never  had  it,  and  the  jufticc?  held  it  a  ftrong  cafe  that  the  queeti 
fHall  have  k,  and  that  the  remainder  is  gone.**— 10  Mod.  114.  Arg.  S.  P.  accord- 
ingly, that  he  is  a  good  tenaa:  to  the  praecipe  before  office  found. 

.8  19.  An 
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19.  An  alien  may  have  adminijiration  ofleafes  as  well  as  of  per-  S-  C.  cited 
fonal  things,  becaufe  he  has  them  in  another's  ri^ht^  and  not  to  his  ^T^^^'^* 
own  life.  Refolvcd  per  tot.  cur.  Cro.  C.  9.  pi.  6.  Pafch.  i  Car.  i.  ch.  j.  • 
C  B.  Carvon's  cafe.  "^ 

20.  The  law  will  not  give  an  alien  the  benefit  of  taking  by  an  7  Rcp«  »5- 
aft  in  law ;  as  bv  defcenty  curtefy^  dower j  or  guardianjhipy  becaufe  ^t^^*."  ^^^' 
he  cannot  keep  it  j  and  lex  nihil  fecit  frufl-ra.  Per  Hale  Ch.  Baron,  s!  p!  ana* 
Vent.  41 7.  in  the  cafe  of  Collingwood  v.  Pace.  inftances  at 

to  dower 
and  curtefy.—- "Co.  Litt.  31.  a.  S.  P.  accordingly  as  to  dower. 

21.  If  an  agnemeni  for  a  bcufg  is  made  with  an  alien  artificer 
fork  long  as  he  and  I  pleafe^  at  the  rate  of  20  L  per  apn.  aiOumpfit 

will  li^  thereon,  and  (b  the  ftatute  is  evaded ;  fo  if  it  be  that  he  (hall 
have  my  houfe  for  fo  long  as  he  and  I  plcsikyfirfi  much  as  ii  is 
worth,  rer.  cur.  And  y^^t  agreed  thai  a  contraft  which  amounts  to 
a  leafe  is  void  by  this  ftatute.  2  Show.  135.  pi.  1 14*  Mich.  32  Car.  2. 
B.  R.  in  cafe  of  PiUcington  v.  Peach. 

22.  An  alien  cannot  purcbafeUmd  for  hts  own  benefit,  but  he 
may  for  the  benefit  of  the  crown.  See  10  Mod.  91.  94.  i2P. 
122.  Arg. 

23.  Marriage  is  not  a  gift  in  law  of  a  term  for  yiors  to  an 
alien,  for  his  wife  may  fue  and  be  fued  as  a  femefok.  Admit- 
ted* Ai^.  9  Mod.  104.  Mich.  11  Geo.  in  cafe  or  Theobald  v. 
DufPey. 


24.  32  H.  8.  cap.  16.  f,  13.    Enafts,  that  leafes  rfhovftt  or  Jbops  A  leafe  wa*. 
to  Jhangers  artificer s^  who  are  not  made  denixensy  pall  he  void^  and  hJjji*°^  j 
thaijhe  UJJir  and  leffee  Jhall  forfeit  5/.  to  be  divided  between  the  bond  givea 
Aij^  and  the  profecutor.  for  pcr- 

formance 
of  coveoants.  In  debt  brought  uponHhe  bond  the  defendant  pleaded  this  ftatnte,  and  that  it  was  m 
leafe  for  years  made  to  an  alien  aitificer.  It  was  admitted  that  the  Itrafe  was  void,  and  therefore 
per  cur.  the  obligation  is  void  alfo ;  for  i;  would  be  abl'unl  that  when  the  ftatute  makes  the  leafe 
void  and  fodeftroys  the  contract,  the  obligation  to  inforce  the  payment  of  the  rent  flioiild  remain 
good.  And  it  was  foid  tliat  though  fuch  leafe  be  miiffe  to  an  rd'un  artiJiKer  by  the  mime  of  gt-nt,  yet  if 
io  truth  he  be  an  artificer,  fucl^  leafe  (hall  be  void  by  thib  ftatute  ;  and  judgnsent  for  the  defen* 
danc.    Sid.  30S.  pi.  19.  Mich.  j8  Car.  2.  B.  R.    Jevons  v.  Harridge.  Sauud.  7.  S.C.  fays 

exception  was  taken  to  the  plea,  that  the  defendants  had  nor  avtrred  that  the  mcJJ'Mi^e  dcmlfid  was  a 
manfioitJioiifc,  and  that  the  ftatute  intended  only  to  provide  that  alien  artificers  (hould  not  have 
houfe  or  mop  t.i  exercife  tlieir  trades  publickly  in  prejudice  of  natnr.il  fubje<Hs  exercifing  Che 
fame  trades,  but  if  they  would  live  here  as  gentlemen  upon  their  eftates,  they  might  take  leafes 
of  ftablestcoach-houfes,  or  other  convenienr  houfes  to  lodge  Uieir  ncc«i9ary  gocKis  in,  and  fuch 
are  ooC  within  the  words  nor  meaning  of  this  adl,  becaufe  not  within  the  mifch'cf  of  it ;  and 
therefore  the  plea  was  ill  for  uncertainty ;  and  of  fuch  opinion  were  Twifdcn  and  Windham  J, 
But  Kelynge  tield  thjt  the  mettxii^^i  ftiall  be  intended  .1  manfion-honfe  prima  f^cie,  and  th.ic  the 
plaintiff  ought  to  reply  th;tt  it  was  not  a  mansion,  houfe,  and  fo  the  point  would  come  in  queQion. 
Moreton  ].  hsfitavit.  And  afterwards  the  defendants  thinkin;;  the  judgment  of  the  court  would 
•be  againft  them,  they  paid  the  phuniitf  the  rent  and  charges  as  the  Reporter  (who  was  counfel 
for  the  plaintiif }  faid  he  was  told  by  the  plaintiffs  attorney  {  and  thacfo  no  judgment  was  given. 
S.  C.  cited  a6  adjudged,  that  the  bond  for  performance  of  covenants  was  void,  and 
agreed  by  all  the  court  anU  Cv)unfel  ;*t  the  bar  to  be  good  law,  2  Show.  1 35,  1 36.  Mich.  3a  Car.  2. 
Itt  debt  brought  on  fucb  bond,  thr  defendant  pleaded  this  ftatute,  and  fets  forth  that  he  is  a 
vititfifr,  and  an  alien  artificer.  7'he  Ch.  Juftice  f<tid  tliat  this  ftatute  refers  to  i.  R.  2.  cap.  9.  which 
prohibits  alien  artificers  to  exercife  any  handicraft  in  England,  onlefs  as  fervant  to  a  fubje<St  (kiU 
ful  in  the  fame  an,  upon  pain  to  forfeit  his  goods ;  fo  that  it  is  plain  that  lucb  as  ufed  any  art  or 
manual  occupation  were  reftrnined  from  uftng  it  here  to  the  prejudice  of  the  kin.^'s  fubjec\s ; 
tiiatthe  myftery  of  a  vintner  chiefty  confifts  in  mitgltnf  whmSy  which  is  not  properly  an  art  hut 
a  cheat;  aad  fo  the  plaintitf  had  his  judginenL  3  JVtod.  94.  Hill..  1  Jac  a.  B.  If..  Bndgham  v. 
Frontee. 
.ab  fMHOM  AiWy  a  leafe  to  an  alien  artificer,  «itber  of  an  houfe  or  Ihop^  v.irjt^J.  ttiiuttn  tU  par^ 
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getf  hitferfataik  t$  the  king ;  but  now  if  a  (hop  is  let  to  An  alien  artiQ^er,  the  lesife  isvoid  hf  ih^ 
ilatute  %i  H.  8.  and  if  the  lelTor  brings  nn  action  of  iL6t  p^r  te»u,  the  lelTcc  miky  plead  this  ft,*tKt4.  iv 
Sur  to  the  a6lion ;  f»/  if  an  Uufi  orjhop  li  !tt  to  an  alien  gintknuin^  the  leafe  is  not  void  witliin  th^ 
Ilatute^  neither  is  it  pleadable  in  bar  to  an  a6lio6.    3  SalK.  29.  Anon. 


(A.  2)     Who  is  Alien,  and  who  Alien  Friend  or 

Alien  Enemy* 

!•  TTE  who  U  horn  beyond fea  before  ihi  ftatuie^  "^bk  father 

X  X  iind  mother  were  Englijh^  was  inheritable  by  the  common 

law,  lieverthelefs  now  this  is  clear  by  the  ftatute  j  per  Huffey.     Br. 

Difcent,  pi.  47.  cites  H.  10  H.  4.'  9. 

Thel.  Dig.        2.  If  a  man  goes  over  lea  without  the  king* 5  leave^  and  has  iOiie 

lib.  i.cap.6.  there  and  dies,  and  the  imie  furvives^  the  ijiue  (hall  not  be  his  heir 

^.^6.  cites  ins^ueh  as  he  is  alien  born^  and  the  land  fhall  eicheat,  and  no 

other  fhall  be  his  heir;  per  Newton.    Bn  Denizen,  pi.  14.  cites 

22  H.  6.  38. 

3*  But  contra  Lib.  Dr.  &  St.  and  that  where  the  eldeji  fen  is  an 
alieny  and  the  youngejl  denizen^  there  the  yOungeft  (hall  be  heir,  as 
between  baftard  and  mulier  $  but  e  contra<where  the  eldeft  lawful 
fon  is  attainted  in  the  life  of  hift  father  of  felony,  for  he  was  once 
able.     Contra  of  baftard  and  alien,  nota  difFerenttam*     Ibid* 

4.  If  the  king  grants  patent  of  denizen  to  tV,  N.  bdrn  at  B.  un-^ 
der  the  dominion  of  the  en^eror^  where  he  was  born  in  France^  this 
grant  is  void  by  the  falfe  lurmife ;  per  Brian,  but  per  cur.  contra,  and 
that  this  cannot  be  tried,  and  the  effect  is  that  he  is  made  denizen. 
Br.  Denizen,  pi.  23.  cites  9  £.  4.  11.  Bagot's  ckfe. 

5.  If  all  the  people  of  England  would  make  war  with  the  king 
of  Denmark,  and  the  king  will  not  confent  to  it,  this  is  not  war ; 
but  where  the  peace  is  broke  by  (^bajfadpr^  the  league  is  broke.  Br. 
Denizen,  pi.  20.  cites  19  E.  4.  6. 

6.  An  Englijhman  paffed  the  fea  and  married  a  female  alien^  by 
this  the  feme  is  of  the  legeance  of  the  king,  and  her  iflue  fliall 
inherit.  Br.  Denizen,  pi.  21.  cites  the  printed  book  of  Abridg- 
ment of  Affifes. 

7.  He  who  was  bom  beyond  fea^  and  his  father  and  his  mother 
were  Englijhy  their  ifliie  Ihall  inherit  bv  the  common  law;  per 
Hufley  Ch.  J^  Thcl.  Dig.  4.  lib.  i.  cap.  6.  f.  9.  cites  i  R.  3.  4,- 

8.  Thel.  Dig.  4.  lib.  i.  cap.  6.  f.  13.  Says,  that  the  opinion  of 
Sir  Edward  Saunders,  Ch.  Baron,  in  the  cafe  of  Stowel,  PJ.  C, 
fol.  368.  b.  Is  that  tbofe  who  are  in  Ireland  or  Scotlandy  are  extra 
regnum  Angliae,  and  fo  within  the  exception  of  extra  regnum  in  the 

Jlatute  of  fines. 

9.  14  C^  15  i/.  8.  4.  Englijhmen  Jwearing  allegiance  to  foreign 
princes  Jhall  pay  the  fame  duties  as  aliens j  but  upon  their  returning 
and  dwelling  tn  the  reabn^  to  be  re/lored  to  their  privileges. 

10.  The  fon  rf  an  alien  whofe  fon  is  born  in  England  is  an 
^ngliihman,   and   not   an   alien.     Bn  Denizen,   [m*  9.    cites 

36ll.  8. 
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IX.  Khajiard  was  begdt  at  Tournay  by  an  ErtgUJhman  of  an  s.c.  citcdy 
Englifliwoman  after  the  conqueft  thereof  by  H.  8.  and  Catline  Ch,  ffUf^'i^ 
J»  Saunders  Ch.  B.  Whiddon  and  Brown  J.  and  Dyer,  held  that  227.  pL  91. 
this  baftard  was  a  liege-man,  in  lilce  manner  as  iflue  born  here  in  <;ices  s.  C 
England  between  aliens,  and  fo  capable  of  purchafmg  and  im-  ^ji^fyT 
pleading  here  as  a  denizen,  Tourney  being  at  the  time  parcel  of  and  f^8» 
the  dominions  of  England.    D.  224.  pi.  29.  Trin.  5  £liz.  Anon,      thatheoon- 

tiaues  fo  «d-^ 
though  Tourney  be  won  back  by  tlie  French  ;  for  he  was  born  in  obedientia  &  ligeantia  regis 
Anglix.     By  the  two  chief  juAicrs  and  other  judges.    Jenk.  227.  pi.  91. 

The  bw  is  the  fame  akhough  tiie  mother  be  French,  or  ihc  father  andtmtbcr  Trmcb:  for  th« 
reafon  is  altke.  Jenk.  227.  pj.  91.— -S.  C.  and  S.P.  cited  by  VaughanCh.  J,  Vaugh.  x8a.  For 
it  was  part  of  the  dominions  belonging  to  the  king  of  England  pro  tempore. 

Such  alfo  is  the  law,  if  an  bufbami  and  "Mtfc  who  are  ^z/nni  bavt,  iJJ'ue  torn  in  England,  where  the 
parents  are  born  in  France,    jenk.  227.  pi.  91. 

12.  Perfons  born  upon  the  Englijh  feas  are  not  aliens.     MoUoy  [  262  1 

370- 

13.  If  an  alien  comes  into  England,  and  has  ifllie  two  fons,  thofe 

2  fons  are  indigenae,  fubje£ls  born,  bccaufe  born  within  the  realm. 
Co.  Lit.  8.  a. 

14.  hYxcnJignifies  one  born  in  a  ftrange  country,  under  the  obe- 
dience of  a  itrange  prince  or  country.    Co.  Litt.  128.  b.  129.  a. 

15.  If  baron  and  fipme^^  beyond  fea  without  licence-^  or  tarry  there  4  ^*  »»o- 
cfierthe  time  limited  by  the  licence,  and  have  iffue,  this  ifluc  is  £y"|'cf 
alien,  and  not  inheritable.     Held  upon  evidence  in  ejedbnent,  con-  thatbyiUy- 
trary  to  the  opinion  of  Hufley,  i  R.  3. 4.     Cro.  £.  3.  pi.  8.  Hill,  ing  thsre 
24  feliz.  B.  R.  Hyde  v.  Hill.  J-|-^^ 

•d  timcy  they  lofe  the  benefit  of  fubjeAs.«-*»But  it  being  further  proved  that  the  baron,  who  was 
attainted  of  treafon,  and  went  beyond  fea  without  licence,  returned  in  tlie  time  of  Q^een  Mary^  mt^ 
was  rtfiottd  by  aS  oj pwriiamtnt^  ic  was  thereupon  held  that  the  ilTue  was  inheritable. 

16.  h^s  father  and  mother  enfeint  dwelt  in  Calais  when  it  was 
took  by  the  French^  and  fled  into  Flanders,  and  there  the  wife  was 
delivered.  Adjudged  he  fhall  be  denizen,  becaufe  the  parents  were 
horn  in  Calais^  and  he  was  begotten  there,  though  born  in  Flanders. 
D.  224.  pi.  29.  Marg.  cites  2  Jac.  in  the  Exchequer,  Colt's 
caie. 

17.  A  poftnatus  in  Scotland  brought  an  affife  of  lands  in  Middle-  7'^ep* '« 
fex.    The  defendant  pleaded  to  his  perfon,  that  he  was  an  alien  J^*  ^  i^' 
born  in  Scotland,  after  the  death  of  Queen  Elizabeth,  fub  ligean- 
tia Regis  Scotis^.     Upon  a  demurrer,  and  after  feveral  adjourn- 
ments, it  was  refolved  for  the  plaintiff  by  all  the  judges  0/ Eng- 
land.   Jenk.  306.  pi.  82.     Calvin's  cafe. 

18.  There  are  regularly  (unlefs  in  fpecial  cafes)  3  incidents  to  If  ^^fwV^ 
arubjea  bom.     i.  *  That  the  parents  be  under  the  a^ual  obedienco^  Uj^o^ln"" *^™ 
ot  the  king.    2dly,  f  That  xhe  place  of  his  birth  be  within  the  king*s  [hJ*  k?ng's 


wards  the  one  kingdom  defcends  to  the  king  oTthq  other  kingdom.  poflTefi  the 
7  Rep.  18.  a.  Trin.  6  Jac.  in  Calvin's  cafe.  SJ'^Ilf 

hav  tfue  there,  fucb  iflue  is  no  fubje^to  the  king,  though  he  be  bom  within  his  dominions,  be. 
caufe  he  was  not  born  under  the  king'k  ligeance  or  obedience.  7  Rep.  18.  a.  b.  in  C.dvin's  cafe. 
■— IbiiL  6.  a.  S.  P.  and  alfo  becaufe  fuch  iilue  was  nut  born  under  the  king'^  protedlion. 

t  An4 
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f  Ami  thenian  all  fMrfont  icn  U  Narmemdf^  Girfbfsigny  Gnycoy  AnjoBy  and  BkBtaigne,  wM  th«]r 
wvro  MH^rr  f^  aflual  o^ifrne  of  the  hfig  of  EmgUmJ^  w«re  loberitabU  wirbiu  this  roim  as  well  af 
Ensliflnneiiy  bccaufe  tliey  wei-e  an<ler  one  iigeancc  <i«ie  to  one  fovereiga ;  and  therefore  perfons 
IxHm  in  the  j/les  tf  Gmrrnfey  and  ytrftyj  (varcel  of  the  dukedom  of  Kormandj,  though  no  parcel 
of  the  reabn  of  Eogbndy  but  feveral  doimnions  enjoyed  by  feveral  tides,  and  governed  by  fo 
Tend  laws,  are  ioheriuble  to  lands  within  the  kingdom  of  England.  7  Rep»  so.b.  21.  a.<»— - 
But  perfons  bom  in  other  parts  of  Normandy,  &c.  now  out  of  the  aAnal  poflGedioii  of  the  kiop 
of  England,  are  nor,  for  that  reafon,  fdbjeds  of  the  kings  of  England.    7  Rep.  18.  a. 

X  And  therefore  the  jIhNmau  m  Se^Uvid  were  aliens  bom*  7  Rep.  18.  b.  in  Calvin's  cafe.— ^ 
iknd  the  unking  the  kingdoms  by  deTcent  fubfequent  cannot  make  him  a  fubjeA  to  that  crown, 
to  which  he  was  an  alien  at  the  time  of  his  birth ;  but  if  the  kingdoms  ftiould  by  defcent  be 
divided  and  governed  by  feveral  kings,  yet  all  tbofe  bom  nnder  one  natural  obedience,  while 
Che  realms  were  united,  will  not  be  aliens ;  for  naturalization  vefted  by  biith-right,  cannot  by 
a  feparation  of  the  crowns  afterwards  be  taken  away ;  nor  can  he  that  was  by  judgment  of  law 
a  natural  fubje^  at  the  time  of  bis  birth,  become  an  alien  by  fuch  a  matter.  Ex  poft  fado. 
7  Rep.  27.  a.  bw-  "S.  P.  &r  S.  C.  eked -by  Vaughan  Ch.  J.  Vaugh*  i86.  287.  in  cafe  of  Craw  ▼. 
Ramfey. 

19.  An  alien  is  a  fubjed  diat  is  born  out  of  the  allegiance  of  the 
king^  and  under  the  Kgeance  of  another*  7  Rep.  i6.  in  Calvin's 
cafe. 
Secns  if  the  20.  If  ambajfiid^r  in  a  finign  country  has  ijfut  thire  hy  bis  vnfey 
wife  be  a  ^g„  Englijkwoman^  by  the  common  law  they  are  natural-born  fub* 
[  263  3  je&9  and  yet  diey  are  born  out  of  the  king's  dominions.  7  Rep. 
foreigner.     1 8-  a.  in  CalviA's  cafe. 

Jenk.  3.  pi.  JW 

Ifar.^i.pL       ax.  A  merchant  trading  in  Poland  married  an  alien^  md  £4^ 

l^'lved^.  ^^^  ^^  ^k  "^^^  ^^'^'  I^  ^''^^  ^'^  ^i^^  ^c  £ither,  beifig  aa 
cordingiy.  EngliA  merchant,  and  living  abroad  for  merchandise^  ti)e  after- 
— Jenk.  3.  born  child  is  born  a  denizen,  and  {hall  be  heir  to  him ;  for  as 
s!e.'acco^.  Berkley  J.  (aid,  (he  is  fub  poteftate  viri  &  quafi  under  the  alk- 
ingly;  fer  giance  of  our  king.  And  per  Brampfton,  though  the  civil  law  is 
tht  voaaion  that  partus  fequitur  ventrem,  yet  our  law  is  otherwife,  and  the 
cha*nt"r!^'  child  ihaU  be  of  the  fether's  condition,  and  he  being  an  Ei^lifti 
^irtt along  merchant,  and  refiding  there  for  merchandize,  his  children  fhall 
€ommorance  by  the  common  law,  or  rather,  as  Berkley  faid,  by  the  flatute 
''^iiTnoi^^^  25  E.  3»  be  accounted  the  king's  lieges,  as  their  father  was.  And 
tnift  bis  another  cafe  being  cited  to  have  been  adjudged  2  Car.  accordindy) 
fortune        judgment  was  given  for  the  plaintifi^  tike  after-born  child.     Cro. 

Sid  198.  cites  SuC'  S.C.  cited  by  Hale  Ch.  Baron  in  his  argument,  as  adjudged  by  all  the 
juilices  of  England. 

So  where  fuch  merchant  had  feveral  children  horn  in  Poland  of  a  PolUh  woman,  and  devifed 
bis  lan^  in  England  to  fuch  children ;  and  it  being  demanded  of  all  the  juilices  of  England  a^ 
SerjeantVinn,  as  Yelveiton  J.  faid,  tbey  made  no  fcruple  any  of  tiiem.  but  that  the  iflue  Ihould 
inherit,  and  were  not  aliens,  becaufe  the  father  went  witti  licence,  being  a  merchant,  and  in 
our  bw  partus  fequitur  patrera  ;  and  alfo  there  is  blood  between  him  and  his  ilTue^  and  ha  com* 
municates  nature  to  them ;  and  the  judges  faid  that  this  iiTue  have  Fidem  ntriufque  regis,  both 
of  England  and  Poland.  And  fevetal  of  the  judges  Uxk.  ir,  that  the  words  of  25  £.  3.  De  nans 
ultra  mare,  nvboft  fatberj  andmoihcrs  tcf  orjhall  beof  tbt  aitegiance  af  the  kingf  Iholl  be  taken  dtftri* 
butive  5c  non  copulative,  fathers  or  mothers.  But  the  reporter  adds  a  nota,  that  no  fuch  opinion 
was  delivered  by  fome  of  the  juftices  as  mentioned  by  Yelverton  J.    Litt.  Rep.  a8.  29. 
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(A.  3)   How  far  privileged,  reftrained,  or  enabled, 

W  AN  alien  horn /hall  not  be  a  juror  in  a  jury  ^  for  he  is  out  of 
^^  the  allegiance  of  the  kingj  and  is  not  liege  of  the  king. 
Quod  nota.     Br.  Denizen,  pi.  2.  cites  14  H.  4.  19. 

2.  If  alien  enemy  invades  this  realm,  and  is  taken,  he  (hall  not 
be  put  to  death,  but  ranfomed  jure  belli.  Jenk.  21 6.  pi.  58.  fays 
13  £•  4.  9.  accords  as  to  this. 

3.  If  an  alien,  whofe  king  is  in  arnity  with  our  king^  joins  with 
rehelsj  he  fhaU  be  put  to  death  as  a  traytor,    Jenk.. 2 16.  pi.  58. 

4.  How  hx  an  alien  may  be  capable  of  being  guilty  of  high 
treafm^  fee  Hawk.  PI.  C.  cap.  17.  f.  5.  6.  7. 

5.  May  freely  import  fijhy  or  other  viffuaL  See  Hawk.  PL  G. 
cap.  80.  f.  7. 

6.  May  have  the  benefit  of  clergy.  2  Hawk.  PL  C.  cap.  33. 
C5. 

7.  Note,  by  all  the  juftices,  if  a  merchant  Jlranger  who  is  of 
the  amity  of  the  king  he  robbed  by  one  who  is  of  obedience  of  the 
king,  or  who  is  of  the  amity,"  he  (hall  have  rejiitution.    Br.  De- 
nizen, pi.  8.  cites  2  R.  3.  2. 

8.  But  ifHtiz  party  was  not  of  the  amity  of  the  king  at  the  time, 
&c.  or  if  the  robber  was  not  under  the  obedience  of  the  king  at  the 
timey  CsTr.  or  in  amity  of  the  king^  he  (hall  not  have  reftitution,  for  . 
then  quiff ue  capere  foteft^  quod  capere  poteji.     Ibid. 

9.  It  alien  amies  Hving  here  under  the  king's  prote£lion  com- 
mit treafon,  the  indidlment  fhall  conclude,  that  it  was  done  con-, 
tra  debitam  allegiantiam,  and  fhall  call  the  king  dominum  fuum^ 
but  not  naturalem  dominum ;  per  Hobart  Ch.  J.  Hob.  270.  pi.  356. 
Mich.  17  Jac.  in  die  Star-chamber,  in  Courteen's  cafe. 

10.  A  Frenchman  brings  goods  into  England  before  war  pro^  P  264  1 
claimed  between  the  two  nations,  neither  his  perfon  or  his  goods  ^ 

mav  hefeized;  but  if  it  was  after  war  proclaimed^  both  his  petfon 
and  goods  may  be  feized,  ana  the  fame  law  it  is  if  he  be  drove  in 
by  tempeft  \  per  omnes  J.  Anjglise.    Jenk.  2b I.  pi.  22. 

11.  An  a<ftion  upon  the  cajevf2s  brought  by  an  executor  for  work 
dmuj  ice,  by  his  teflator  an  alien ;  if  the  a^on  attachedf  in  him 
before  the  breaking;  out  of  any  war  between  the  2  nations,  and  Co 
he  died  before  he  became  an  alien  enemy,  he  might  have  an  6xe- 
cutor>  and  the  a£^ion  though  brought  by  his  fon  who  is  executor^ 
diough  an  alien,  en  auter  droit,  mall  be  maintained.  Skin.  370. 
pL  18^  Mich.  5  W.  &  M.  in  B.  R.  villa  v.  Dimock. 

12.  If  an  alien-  enen^  come  into  England  without  the  queen* f 
prote^ion,  he  fhall  be  feized  and  in^rifoned  by  the  law  of  England, 
and  he  fhall  have  no  advantage  of  the  law  of  England,  nor  for 
anv  wrong  done  to  |)iip  here.  7  Mod.  150.  Hill,  i  Ann,  B.  R* 
Sylvefler's  cafe. 


Vol.  II.    '  V  (B)    Ali5j. 


2^4 


aum. 


F0I.195.  (B)    Allen.    Enemy. 

[  I.  TF  a  man  be  bound  U  an  n/rVn  imn^^  this  is  void  quoad 


16.  dtes 


fome  the  ob- 


S.  C.  and  iKid.  pU  to.  cites  S.  C.  per  Briaiu        Br.  Barre,  pL  S4.  cites  S.  C.  that  by  for 
li^atioa  it  void.        Br.  ObUsition,  pU  54.  cites  S.  C*        Br.  Detie,  pU  119.  cites  9.  C. 

Br.  Deni-  [  2.  Se  if  a  man  be  bound  to  an  alien  fritnd^  who  afUr  tuinki 
ck«  s*'c—  ^"  '«^>  it  is  void  quoad  him.     19  E.  4.  6,  a.  b.  J 

Brian  faid,  that  perhaps  the  king  ihaU  have  it,  S.  P.  Br.  Denizen,  pi.  20.  cites  S.  C  and  note,  tfiar 
io  debt  upon  the  obUgation  the  AefentLmt  faUl  that  tfv  ^iahitijf  wm  aVun  Min  ai  D»  im  Dgamari,  mukr 
tbt  oMioKt  ofsb€  kinfr  vf  Damarky  tbc  khifs  enamyf  anil  aU  his  lieges  are  the  king's  enemies  ^  long 
time,  viz.  anno  8.  oC  the  now  king ;  and  io  it  feems,  that  if  he  had  been  alien  who  had  not 
been  enemy  to  the  king^  that  then  he  (hall  not  be  dUabled,  breaafe  ho  is  alien  ;  and  per  BHan, 
the  defendant  ought  Xoficw  £ow  the  knpu  is  broke ;  for  if  all  England  would  make  %var  wkh  the 
king  of  Denroorky  and  the  king  wiU  aoc  coafSeat  to  it»  it  is  not  wn-»'bvt  where  the  p^act  is  hoh' 
hj  tmbajjadar  the  league  IS  hroko^ 

Br.  Deni.         [  3.  But  m  both  cafcs  die  king  Jbalt  bavt  it,     19  £.  4.  6.  a.  b. 

But  Brooke  fays,  that  ib*  cafe  of  debt  [as  to  oMen  friend]  is  demeela$  this  Jay,  aaj  never  was  law,  for 
the  alien  fiiallhave  it,  AaAJt^tfat  b^fito  tbe  cmKtil  at  leait.  But  ^liatre  thereof ;  for  by  fever;4 
he  (hall  fue  at  common  law  in  anion  perfonal,  and  alien  bom  is  no  plea.— —Br.  Dentceiii  pU 
so.  cites  S.  C.  which  fee  in  tbe  Notes  at  pL  2.-«*Br»  Barre,  pL  84.  cites  S.  C  Is  S.  P.  as  to 
alieti  enemy .-^-•Bn  ObUgatioOy  pU  54.  ciios  S«  C.  k  S.  P.  as  to  atieo  enemy .-*^Br.  Dette^  pl« 
219.  cites  S.  C< 

J^"^  *°''  4-  If  a  Frencbaunt  inhabits  in  England^  and  afterward  war  is 
and'dtes'  ^'  /''^^^""^^  between  England  and  France,  none  can  take  his  goods, 
S.C.  becaufe  he  was  here  before*    Br.  Property,  pi.  38.  cites  7  £L 

4.  14. 
|tnk.4oi.         c.  But  if  a  Frenchman  comes  here  after  the  war  proda'tmedy  ht 
and^*tM^*   it  by  his  good  wiD,  or  by  tempeft,  or  if  he  yields  and  renders 
S.c,^^  biiBidf,  OF  ftands  in  his  defence,  every  one  may  arrcfl  him  and 

tak^  his  goods,  and  by  this  he  has  property  m  them,  and  the  kif^ 
fhall  hot  have  them,  and  fo  it  was  put  in  ure  the  fame  year  be- 
tween th<^  Ehglifh  and  Scott,,  and  the  king  himfdf  bought  divers 
r  26  C  1  P^^^'^^^  ^"^  goods  the  fame  year  as  Bdogne  was  conquaced,  of 
*•  ^  "^  his  own  fubjc£b;  Quod  nota  bene.  Br.  Property,  pi.  38*  cites 
7  £.  4.  14.  and  36  H.  8. 

6.  Where  an  alien  ought  to  have  amerciament  the  king  flutl  bave 
h,  if  it  appears  in  the  roUs  of  the  court,  and  this  is  of  amerciameol 
for  &it  of  court,  &c.  Br.  Denizen,  pi.  i6*  cites  Fttzh.  Avow* 
ry  223- 


tC)    Alien, 


dUen^  96^ 


(C)     Alien.     Denizen.     What  Ad  in  Law  will 

make  a  Man  a  Denizen. 

(  X.   J  F  an  nUen  friend  tonus  into  England  when  he  is  tf«  infant^  hlzw^ 

and  always  after  for  a  long  time  continues  herej^  anJ  Is  longhe^ 
fujom  U  the  ifng^  yet  he  continues  an  alien.     14  H.  4.  20.]  andisfwom 

in  letts;  fof 
^  r/otitof  fo  ^«i9nf  ha  hy  front  of  thi  king.  Br.  Denizeii)  pL  xf •  cites  14  H.  4*  19.  and  14  ^*  3^^ 
atcordingly.-— -And  his  having  been  fwom  in  ieets  and  juries  docs  not  make  him  $  liege-man  v€ 
\\ya  king.  Nou.  Br.  CbaUenge,  pi.  48.  cites  S.  C*  .  ■  Fltah.  CliaUeoj{e,  pi.  91.  cites  14  H.  4. 19* 
S  C.  and  S.  P.  Cti  tb.it  he  cannot  he  a  juror,  and  if  he  purchafe  land  it  (hall  be  feifed  intg  the  Idng't 
lunds.        Fittlfc  Denizcn>  pi;  3.  cites  S.  C. 

t%  A.  devifed  ah  himfe  to  his  wife  for  life^  remainder  to  B.  (who 
was  an  alien)  if  he  fhould  be  then  a  denizen,  and  capable  to  take^^ 
if  not,  then  to  the  heirs  of  his  body,  and  in  default  of  fuch  iilue, 
remainder  to  the%iafter  and  governors  of  the  £rec*fcliool  of  St^ 
Olives.  After  the  death  of  the  wife,  B.  entered,  and  enjoyed  die 
fikme  many  yevs,  and  fold  the  fiunc  to  Ci  The  mafter  and  war-* 
dens  browdsit  an  ejeAment,  fuppofing  diat  B»  was  an  alien,  a»d  died 
^tbottt  iffue  (  but  to  (n-ove  that  he  was  a  denizeni  it  was  fhewed 
that  in  the  died  and  Jim  be  called  bimfe^  a  freesilan^  and  that  tbi 
file  was  with  proclamations^  and  5  years  fa£ed%  And  that  as  aliens 
are  prohibited  by  ftatute  ftom  being  ^  any  trade^  upon  pain  of 
forfeiture  of  their  goods,  he  would  not  have  incurred  the  penalty 
bv  ujing  a  trade  here  without  being  (irft  maide  a  denizen.  But  per 
Williams  J>  a  denizen  cannot  be  made  but  by  letters  patents,  or 
ad  of  paHiaraent^  which  cannot  be  fufiicienthr  proved  without 
matter  of  record.  The  court  were  all  clear  of  opinion,  that  the 
piaintifF  had  good  titte^  but  the  parties  agreed,  and  na  verdiA 

fiven,  but  a  juror  withdrawn^     a  Bulft.  33.  Mich.  10  Jac.    The 
Vee-School  of  St.  Olave's  cafe. 


(C.  2)     Denizeft.    Who.    And  How  cenfidcred 

and  favoured* 

I*  f  F  a  man  be  htm  beyond  Jea%  wbofe  father  tnU  mther  ar» 
*"  £nglijhy  fuch  v^s  inheritable  before  the  ftatute,  but  now  the 
ftatute  makes  it  clears  per  HuiTey  Ch.  J.    Br.  Denizen,  pL  6. 
cites  X  R.  3. 4*         '  ;  " 

2.  If  alien  bom  has  tffiit  a  Jon  beyond  fea^  tod  itfitr  is  denissen  1  p.  Itr. 

r.  i^emzen,  pu  7.  cites  lit  iSooK  ot  Jur.  ccz>u  m 

3.  And  the  eldeft  fon  is  not  heir,  becaufe  he  is  alien ;  but  this  is  [  266  J 
not  corruption  of  hloodi  as  where  the  eldeft  ion  is  attainud  in  the   . 

fife  of  the  ancefter,  ^re  the  land  iball  efehcaU    £t.  Dexusea,  pL 
7«  dtct  JDoa.  fc  Stud.  x<  lib. 

U  a  4.  But 


266  9tien. 

Br.  Pent-         ^  But  of  tond  purchofid  hfire  he  was  denlzin^  none  (ball  in- 

zcn,  Ice  pL  j^^i^jj  j^^  fQj.  ^^  1^       fljji  ijj^yg  jj^     q^qJ  „Qjj^  l,^n^^     jyj^ 

19*  ^^ 

*  SeeTrtaly  5.  It  appears  by  the  ftatute  *  28  £•  3.  cap.  13.  Aat  denizens  tfr/ 
^^C  Vsp  ^^  **"^  tbop'wbo  are  Englijh  bom  as  thofe  who  were  aliens^  emd  are 
cited  and     made  denizens  by  die  king  by  his  letters  patents^    fir.  Deniseny  ji* 

approved  by  4,  cites  21  H.  7.  32. 
CU.  J.    Vaugh.  a9t. 

6.  B«^  fee  tbtjiatute^  that  denizens /ball  pay  cufioms  as  aUeni,  is 
fiot  fo  conftrued  nor  intended,  but  is  intended  rf  theft  who  were 
made  denizens  by  the  king,  and  who  were  aliens  oefore.    Ibid. 

7»  If  an  alien  is  made  denizen^  and  purchafes  landsy  and  dies 

without  Upie^  the  lord  of  the  fee  (hall  have  the  efcheaty  and  not  the 

kinor.    Co.  Litt.  2.  b.  cites  it  as  refolved  inter  alia  Paicb.  29  Elis, 

in  Sir  James  Crbfts's  cafe. 

S.C.  fc  S.P»      8.  ui  cafe  of  the  conqueft  of  a  Chriftian  kingdom,  as  well  tbofe 

cited  and     that  ferved  in  the  wars  at  the  conqueft,  as  thohPthat  remained  at 

by  vlughan  1^^^^^  ^^^  ^^  fafety  and  peace  of  the  country,  and  other  the.kW'^ 

C.J. Vaugh.  fubjeds,  as  well  antenati  as  ppftnati,  are  capable  of  lands  in  ttie 

*9**    *       kingdom  or  country  conquered,  and  may  maintain  any  real  aAion, 

and  have  the*  like  privileges  and  benefits  there  as  they  may  Jiave 

in  England.    7  Rep.  i8.  a.  in  Calvin's  cafe. 


(D)    Alien.     Naturalization. 

Br.  Deni.     {  X.    AN  alien  born  in  Portugal,  who  came  into  England  widi 
**"*  ^\^c  "^  Beatrice  Countefs  of  Arundel,  was  naturalized  by  parlia«- 

but  s!  P.   '  ment,  aiid  was  ens|ble4  to  purchafe,  &c«    .3  H.  6.  55.] 

does  not  appear. 

2.  Letters  patents  of  die  king  (hall  not  enure  to  two  intents;  as 
where  land  or  ajftfe  is  granted  to  an  alien  horny  this  does  not  make 
him  a  denieen.  Br.  Patents,  pi.  62.  cites  7  £•  4*  30.  per  cur. 
8.F.  as  to  J,  An  affcn  may  be  made  denizen  for  lifey  or  in  tail^  but  nato- 
Son ^^roT.  ^^^^^^^^^  cannot  be  either  with  limitation  tor  life  or  in  tail,  or  upon 
539' pU  7. '  condition;  for  that  is  contrary  to  the  abfolutenefs,  purity,  and  in- 
m  s.c.  by    debility  of  natund  allegiance.    Co.  Littr  129.  a. 

theCh.Juf- 

Cice  I  M  denization  may  be  pro  tempore,  as  for  years,  &c. 


a  Roll.  Rep.  ^  Naturalization  is  always  by  parliament^  emd  perpetual^  for  if 
l/V^by^  one  be  naturalised  yir  n^Ary  it  is  good  fir  ever;  per  Moiintague 
Mbiimngue  Ch.  J.  Cro.  J.  539.pI/7>  Trio.  17  Jac.  in  cafc  of  Godfrey  r, 
ch.  J.         Dixon. 

Trin.  17 

|ac«  io  cale  of  Godfrey  T.  Dixon./ 


*  • 


6.  Naturalization  //  an  adoption  of  one  to  be  intitled  bvUrth  t» 

what  an  Englifliman  may  claim ;  And  where  naturalization  Is,  it 

takes  eWeH from  the  k^rih  ef  the  /artyylnti^  denhsatsM  takes  cffoBt 

-*  ,  .     •    •  front 


aiiem  t  *^6 

finom  die  date  of  this  patent.    Arg.  Cart.  187.  ^iteft  Cro.  Jac.  539. 
Godfrey's  cafe* 

7.  Natwralizing  in  Ireland  is  of  no  effeSi  at  to  England  i  for  na-  *^i**p*i*^ 
tundization  is  but  ^fiSiion  oflaw^  and  can  have  ened):  but  upon  v^Rainfey)^ 
Chofe  only  confenting  to  that  fi£lion,  therefore  it  has  the  like  tSeSt  s.c.  ad- 
as  a  man's  birth  hath,  where  the  law-n^akers  have  power,  but  not  f  267  1 
where  they  have  not-     Naturalizing;  in  Ireland  gives  the  fame  efFe^  judred.-- 
in  Ireland  as  being  born  there ;  fo  m  Scotland  as  being  born  there ;  Cart.  185. 
but  not  in  England,  which  confents  not  to  the  fi£lion  of  Ireland  s.c.aiYiied, 
or  Scotland,  nor  to  any  but  her  own.   Vaugh.  280.  Hill,  ai  &  22  T^row 
Car.  2.  C.  B.  in  cafe  of  Craw  v.  R'amfay.  y.  kamfe^, 

8.  C.  ad- 
judged.—2  Vent.  T.  S.  C.  adjudged  by  3,  contra  i.*— —  But  becauf^  natitralizktion  in  Ireland, 
which  makes  a  mah'as  bom  there,  Ihzll  not  make  him  likewife  as  bom  (viz.  not  to  an  alien) 
in  England,  it  is  no  good  inference  tliat  therefore  one  denizened  in  England  (hall  not  be  (0  in 
Ireland,  which  is  a  conquered  and  fubje^ted  country  1  per  Vaughau  Ch.  J.   Vaugh.  2^1,  in  S.  C. 

8.  25  B.  X.JlaU  2.  Hi  nath  ultra  mare.  The  kin^s  ebildren 
are  inheritable  in  England^  wherefiever  born. 

Subjects  children  (born  beyond  fea)  are  alfo.  inheritable^  fo  that 
their  parents  at  the  time  of  their  birth  were  within  the  king^s  al^ 
legiance^  and  that  the  mother  went  beyond  fea  with  her  hujbanft 
confent. 

Ifbafiardy  be  alleged  dgainfi  any  bom  beyond  feay  the  certificate 
Jball  be  made  by  the  bijhop  of  the  place  where  the  land  demanded 
liitb. 

9.  7  yac*  cap.  2.  No  perjon  of  the  age  of  iS  years^  or  above jfiall 
'be  naturaliTud  or  refiored  in  bloody  unUfs  he  have  recetved  the  Lord^s 
SsMer  within  one  month  before  any  bill  exhibited  for  that  purpofe^ 
and  alfo  JhaU  take  the  oath  offupremacy  and  allegiance  in  the  par-^ 
liament'houfe  before  his  Bill  be  twice  read;  and  the  lord  chancellor^ 
if  the  bill  begin  in  the  upper  houfcj  and  thejpodker  of  the-  commons 
houfcy  if  the  bill  begin  there^  Jhail  have  authority  during  thefejjions 
to  ndntjter  fuch  oaths. 

JO.  II.  if  12  ff^.  2'  ^^P*  ^'  -^Ip^rfonsy  being  the  king^s  natural-- 
bomfubje^ty  may  inherit  as  heirs<^  and  make  their  titles  by  dejcent 
from  any  of  their  ancejlors  lineal  or  collateral^  although  the  father 
and  mother^  or  other  anceflor  of  fuch  perfons^  through  whom  they  de* 
rive  their  titkj  be  bom  out  of  the  king's  allegiance. 

1 X.  7  Ann.  cap.  5.  No  perfonjhall  be  naturalized  by  this  a^j  un^ 
lefs  hi  bath  received  thefacrament  infome  Proteflant  congregation  in 
Ureat  Britain,  within  3  months  before  the  taking  the  oaths  appointed 
byf>thof^  Ann. ;  and  at  the  time  and  place  of  taking  them  mujl 
produce  a  certificate  figned  by  thefarfon  who  adminijlered  the  facra^ 
nuntj  attejled  by  two  credible  witnejfes^  which  mujt  be  entered  of  ro'^ 
cord  in  the  court. 

Children  of  naturaUborn  fubje^s^  born  out  of  the  queen* s  Kgeance^ 
fhaU  be  deemed  natural^rn  fubje^s. 

Foreign  Protejlants^  taking  and  fubfcribing  the  oaths  and  the  ^- 
claration  appointed  by  the  a£f  made  in  the  6th  of  J^.  Anne^  touching 
ile&ing  16  peers  of  Scotland^  (fc.  are  naturalized. 

12.  10  Ann.  cap.  5.  The  faidftatute  of  7  Ann.  5.  is  repealed^ 

U  3  (except 


^ 


267  mitnu 

9kt  0ft Di  alligianci  of  the  queen  or  her  fucceffors^  are  U  he  a^uigai 
jtndtakefi  to  be  n0tural''bom  fuhfe&s  of  thi$  kingdom)  und  thai  ihif 
repeal  Jl^lf  not  frejudiee  the  natumlitaaticn  of  any  perfins  who  b^KOi 
hetn  orjhall  he  naturalitud  before  the  4/i  ^  February  171 1, 

13.  I  Geo,  I,  cap.  4./  i.  The  elaufe  iri^the  aa  la  W.^caf,%, 
wherebj  it  is  ena£fed  that  noherfon  born  old  of  the  kingJomx  though 
hi  be  naturalized^  except  fuco  as  are  born  of  nngfjjh  parents^  fimild 
he  capable  to  be  of  the  privy  eouncHy  &c,  Jhall  not  esftend  to  difaUe 
any  perfon  tt^ho  before  hu  majejifs  acceffion  t9  the  crown  was  matn* 

■  14,  I  Geo.  I.  f^*  4.  A  2.  Noterfon  Jhall  be  naturali^dx  tfuUfs 

in  the  bill  exhibited  for  that  purpo^  there  be  a  elaufe  to  declare^  thit 

fuchperfon  not  to  be  enabled  to  be  privy  council^  or  a  member  of  either 

houfi  of  parliament^  or  enjoy  any  office  oftruft,  or  have  any  grant fron^ 

the  crown ;  am^  no  biK  of  naturalizathm  fball  be  received  without 

fuch  elaufe^ 

r  268  1  *    ?5'  4-Geo^  a.  capn  %\.J.  i.  Children  horn  out  of  the  alUgiance  of 

^  the'  crown  of  Great  BritasUy  whofe  fathers  fhall  be  natural-born  fiib^ 

ie£ls^  Jhall  iy  virtue  of  the  a^  of  j  Jnn^  cap*  ^  and  of  this  aif^  be 

patural^bom  fulye^s^ 

S.  %.  Provi4ed  that  nothing  in  7  ifiiv.  cap.  5.  or  in  this  aff^ 
JkaU  make  esnj  cbikbren  born  out  of  the  Ugeanee  of  the,  crow^  to  bo 
naturaUbornfubjelts^  whofe  fatheriy  at  the  time  of  the  birth  ^ fuch^ 


0it  licence  of  his  majejly^  or  were  or  JhfiH  be  in  the  fi^^.f  ^  ^ 
firAgnJhtte  then  tn  enmtty  with  the  crov^n  of  Great  jBritoin^ 

5,  3,  Ifxtnt  cbildj  whofe  father  at  the  time  tf  the  birth  iffvch 
ejiildwas  attainted  of  high  treafon^  or  liable  to  the  penaltiis  ^high 
treafon  or  felony y  in  cap  of  returning  wit  hut  licence^  £if  ^a^  in  me 
lir^e  d'  anji  foreign  eftate  in  enmity  wi\h  the  crpwn^  (excepting 
all  cbildren  ^fuch  perjons  who  went  out  of  Ireland  in  purfuance  ik 
Jhe  articles  1^  Limerick)  hath  come  into  Qreat  Britain  or'  Irelana^ 
or  any  oth^  oftoe  dor^niqns  ^  Great  Britain^  and  hath  continued  to 
refide  within  the  dominions  afor^aidfor  tvoo  jearsy  at  any  tinie  be^ 
tween  the  i6th.  of  Nov.  1708,  and  the  2^th  ofM(trch  ty^l^  ^nd 
during  fuch  refuUnce  hath  profejfed  the  Protefiant  religion^  or  hath 
eome  into  Great  Britaiuylicn  and  profejfed  the  Protepaht  refigion^ 
and  died  within  Great  Britainy  (^c^  at  any  time  between  the  laid 
16/A  rfNffV^  l^o%^  and  the  %$th  of  March  ijy^  or  hath  continued 
Vt  the  actual  pojejion  ot:  receipt  of  the  rents  ef  anj  lands  in  Qreat 
Britaiuy  bfc.  fir  one  yeary  at  any  tinii  between  thefaid  i6fh  rf'Nov.^ 
J708,  Mf^  tie  jyh  ef  March  ijji,  or  hathy  bpid  fidi^  fold  or  fet- 
tied  any  lands  in  Gredt  Britain  «r  Ireland^  and  an^  t^fi^  claiming 
title  thereto  under  fuch  fak  or  fettlement^  hath  been  in  the  e^ffuai 
poffsffion  or  receipts  if  the  rents  thereof  fir  Jin  months  betyfeen  tiefaid 
ibtbofffov^  1708,  and  the  %stbo/ March  1731,  tvery  fitch  Mid 
Jhall  be  ilfemtdci  natw^ed'iomjitj^  rftho  crown  rf  Great  Britain. 

6  (E)    Alien, 


alien.  «6? 


(E)    Alien.    Denization,   By  whom ;  and  what 

Perfons  ihall  be. 

« 

[  I*   T  F  an  alien  be  made  a  dedizen,  and  tbe  Utters  of  denization  *  s^  ^^'  >• 
*  have  a  •provi/o  (ufual  in  fuch  charters)  that  the  denizen  "^^^'J^^ 
Jhatt  do  his  liege  homage^  and  that  he  Jhall  be  obedient  and  obferve  the  alifirJtigtn 
Ifiws  efthis  r/aZf)f,  this  proviib  is  not  any  condition)  for  though  |i<  (f-a^deni^ 
never  does  his  liege  homage^  nor  be  obedient  to  all  the  laws  of  ^'JJj^^^ 
this  realm,  yet  this  will  not  make  the  denization  void  \  for  if  he  tbtjtoMts  ef 
does  not  obicrve  die  laws  he  ihall  forfeit  the  penalties  appointed  by  >  ^-  3-  <^« 
them.  Bafch.  8  Jac.  Scaccario  Vcifdine,  f  [Worfdinot  Worfcly]  l^\^'J^ 
Mwning's  cafe»  per  curiam.  ]  .  « i  k  i.  r^. 

in  aU  Utters  patents  ef  drri^^im  a  pr*ivififor  that  p»o-p^eJhaH  h$  m/erteJ,  favt  only  ^hem  th<  kutrJh,tH 
fTOfH/ffcial  Hhtrcits,  ami  then  thojt  liber  lies  JhaU  lie  exprfJpH*  f  Xoxit  58.  59.  Trin.  7  Jac,  S.  C. 

Ot  S.  r.  jrefolved  accordingly. 

2.  The  king  cannot  grant  to  any  oAktt  to  make  aliens  born  dern*  S.P.  by  X>o« 
aorn^  but.  it  is  by  the  law  kki(,infeparaUy  united  and  annexed  *^^^ifV' 
^  hie  rofal perfem.    7  Rep.  25.  b.,  m  Calvin's  cafe^  cites  ao  R  93  andf^ 

7«  8^  Af  .  .  the  Kings  of* 

this  realm 
have  been  cautions  of  making;  many  denigens.«  ■  Patm.  14.  Arg.  lays,  that  tfe- 
niutioos  caaooc  ht  but  by  the  kmgS  charteri  and  that  this  is  a  fun«beam  of  %e  F  260  J 
tra«yiH  and  a  prerogative  infie^nble  irwa  tbe  perfonof  tbe  kingi  and  cioos  zo  H.  •  .  ^  t 
7.  S.  find  Uiat  as  the  kings  of  England  luve  the  ibie  poweri  fo  they  have  always  ufed  It  fparingly, 
and  not  Co  grant  more  than  other  kings;  that  Claudius  tlie  emperor  made  at  one  time  all  the 
ft4»je^  of  the  empire  denizens  of  Rome ;  and  H.  2.  of  France  made  ail  the  citizens  of  Antwerp 
4mizei|6  of  France;  boc  that  this  land  being  an  ifland  the.kkig  never  iodBoizMtt  nany  of  his 
sifigM|oiirji  Ke  iqrfe  admittantur  loimki  tan^oam  ir.  e<}Uo  Trojano*' 

3i  He  ^t  18  born  mthin  the  kin^s  Uegeance  is  called  fometicies  ..   ^ 

il.denizeni  ^jX^S^  deins  nee^  viz^  born  withu),>and  thereupon  jn  iLati^  ' 
is  ^ed  indigena^  the  king's  liegeman,  for  ligeus  is  ever  taken  for  *- 
^  f|atural«borA  fufaje£t  i  but  <tuu)y  times  in  a&  of  parliament  deni- 
l^A  i^  taken  foe  an  alien  born,  tnat  is  infranchifed,  or  denizated  bj  ^ 

Utters  patents  whereby  tlvs  ki^g  does  grant  unco  him,  quod  ilk  in  -: 
pmnibMS  (radUtur,  reputetur,  habeatur,  teneatur  &  gubcrnetur  tan*  *^^ 

Juan  lifiws  nofter  infra  di^nis^  regnum  noftrum  Anglise  oriun^us, 
I  um  suitier^  nee  aMq  modo,  But  the  king  may  make  ^  particular 
deni^ath^^  ^  be  may  gfant  to  an  alien,  quod  in  quibufdam  curiisfuis 
JaglUt^  Ofidiatur  ut  Mglus^  &  quod  non  repeUatur  per  illam  excep* 
lionem,  fupd  At  «dieai§«ia  &  natus  in  partibus  tran£narinis^  to 
enable  him  to  fue  only*    Cp«  Litt*  1 20.  a. 

4«  AijUnfzation  WAy  be  toa^rarj  for  life,  or  in  tail^  and  ^s  Cra  J.  519. 

^naUe^'Oniy  to  purchaic  \  per  Mount^gue  Ch.  J.  %  RolL  Step.  95.  ^^'2'^  ^\ 

Trin.  tj  Jac,  B.R,  in  a|e  of  Godfrey  v,  Pixon.  .        \tt!i^^ 

for  yean,  ku^    Co.  Litt.  x;(9.  a.  S.  P. 


€,  DenisaJtion  by  letters  patents  for  Ufa  in  tsul  or  in  fee,  whereby  7  R^«  7- a. 
bt  iitecoiQCS  a  iubjca  in  legiird  of  his  pcrfor^  will  not  enabk  him  to  ^^^f^^l%] 

U  4  inherit      ' 
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alien. 


*-lt  does  inbirit  in  England)  but  according  to  his  denization  will  enable  his 
not  enable    children  born  in  England  to  inherit  him.    Vaugh.  268.  Hill.  21  & 

him  to  take  g^  ^  n     nP  w         n       /*  ^ 

by  deCcent,   ^?  ^^'  *•  ^-  ^'  CraVf  V.  Kamfcy. 

per  Periasn  J*  Mo.  ft04«— S.  Pj^  by  Mannrood  Ch.  B.^4  Le.  176*  ■  It  enables  the  party  lo 
niarchafe  lands,  but  not  to  Inhe^t  the  Lmd^^f  bii  anetJUr  «i  hdr  at  law,  but  .u  a  pwcbafar  he  may 
inherit  lands  of  his  anceftor.    Sty.  139.  Andiews  v.  Baily.  It  enables  only  children  horn 

afisr  denix^tioQ  to  inheriCi  and  not  ^hofe  b^m  before,  as  natnrglization  does.  Jenk.  306.  pi.  8^ 
«— ^S.  ?•  Ar^Godb.  275.  pi.  388/  HaleClu  J.  faid  it  refembles  a  pirdon  in  cafe  of  «• 
tainder*    Vent.  419. 

(F)     The  Effea  and  Operation  of  Naturalization 

and  Denization. 

X.  ^^  OT£  for  law/  that  where  an  alien  bom  comes  into  £ng* 
'^'^  land,  and  brings  his  fin  with  him  who  wa^  born  beyond  fia^ 
and  is  an  alien  as  his  father  is,  therp  the  king  by  his  letters  patents 
cannot  mate  the  fin  heir  to  htsfathery  nor  to  any  other,  for  he  can-- 
not  alter  his  latu  by  his  letters  patents^  nor  otherwife  but  by  parlia- 
ment, for  he  cannot  difmherit  die  right  heir,  nor  diiappoint  the  lord 
.  -      "  '    of  his  efcheat. '  Br.  Denizen,  pL  9.  cites- 36  H.  8. 

.2.  If  201  alien  barn  has  ijfue  a  fin  beyond  fia^  this  fon  is  an  alien 

aa  the  father  is,  and  if  he  conies  into  England,  and  is  madi  a  dent" 

'  zeny  and  after  has  ijiie  another  fin  in  England^  and  he  purcbafes 

lapd,  viz.  the  father,  x!ti^  ficond  fin  Jhall  inherit,  and  not  the  eldeft 

f  fop.    Br*  Difcent,  pi.  57.  cites  l)o6l.  &  Stud.  lib.  i. 

I  ^7^  1       3'  If  An  alien'be  made  denizen  by  the  king's  letters  patents,  vet 

^  he  cannot  inherit  to  hir  father  or  any  other ;  but  otherwifi  it  is  y  he 

.be  naturalized  by  s£t  or  parliament,  for  then  he  is  not  accounted  in 

« ,.  .        ..I  law  alienigena,'but  indigena;  but  the  ijffiu  which  he  has  cffter  his 

being  made  denizeny  Jhalibe  heir  to  him,  but  not  any  ifTue  which  he 

had  .before..    .Co.  t'itt.  8.  a.    .      ,     .     , 

^oiti,  t75»  '    4<  An  alien  had  iffue  his  eldejl  fin,  and  afterwards  was  madede^ 

^  3^8-        Jtizenj  and  had  iJfue  his  youngejijon  bprh  in  England,  and  died^  the 

B  R.\li6      tldejhfin  was  naturalized,  and  after'  purchafid  copyhold  land  and 

S.'c.adjor-  'died  "without  iffite.     The  queftion  was,  whether  Ae  younger  fon 

natur.—    fhcKild  -inherit  the  copyhold,  and  the  doubt  grew  upon  the  wbrds 

oa^Trin*^'  taTMr  naturalization  aft,  whereby  he  was  enabled  to  purebafi,  in^ 

If'jac.  s!c.  perit,'bfc.  as' heir  to  anv  anceftor  lineal  or  collateral^  but  it  was  not 

adjudged     faid  thot  ihey  fhould  he  heirs  unto  hinu     It  Was  objefted,  that  at  the 

Sibliff:—   ^™^  of'^e:  iathePs  deadi  the  eldeft  fon  had  no  inheritoWc  blood  in 

fbid!  li^  him,  and  therefore  the  youngeft  fon  might  not  be  heir  to  him ;  but 

S.C.andtiie  it  was  atifwered^  diat  though  there  ^s  ^difahility  in btin,  xXwas  net 

^m^'m''  '/*^  ^^fi^^  ^*^  P^^^  ?/"*"  hirth,ht  the  law  refpe€bnot  the 

their  for.  plood  whe;:e  there  is  np  allegiance,  and  there  needs  n6t  any  blood 

mer  dpU  from  the  father,  becaufe  the  land  came  not  from  him,  and  an 'the 

mens.—  jiaturctHzation  were  thefe  further  words,  vi«.  that  he,  (the'younger 

S.^C.  ad- '  ^^^)  fbould  he  adjudged  as  a  naturaUborn  ftd?Je£fi  &c.  in  ewy^  refpeSI^ 

judged  that  &c.  to  ott  intents,  conflruSlions,  and  purpofis,  the  confequence  is, 

A^^dta**^  that  he  (hall  have  heirs  .to  inherit  to  him  both, lineal  juid.  collateral, 

thtf  land,  ^*  *nd  therefore  adjudg^  that  the  younger  fon  Ihould  ihfaierit.    Cro.  J. 

and  not  the  'c7g.  pi.  7.  Trm.  IT  Jac.  B..R.  Godfrey  v.  Dixon. 
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5.  A.  B.  (1  and  D.  wen  brother Sj  aliens,  bofJi  in  Scotland  before  Vent.  41 3. 
ibe  union.     C*  and  D.  were  afterwardt  naturalized.     C  feifed  of  ^^o^^*^ 
the  lands  in  queftion^  devifed  the  fame  to  the  heir  ofB.  and  his  heirs^  HaleCh.  B. 
and  died  without  ijfue^  after  which  the  eldeji  fon  ojB*  entered^  claiming  and  faid  bjr 

'  Ay  thfdevife^  againft  whom  the  plaintiff,  fon  and  heir  of  D.  brought  ^JtoS^^I 
an  ejeShnent'as  fon  and  heir  of  D.  and  brother  and  hetr  ofC  Re-  judged.—  " 
folved,  that  B.  Deing  an  alien,  could  not  have  any  heir  by  our  law  Hanlr.  224. 
in  England,  where  the  landi  lay,  though  in  Scotland  he  might,  and  y^r^  ihort. 
therefore  the  devife  vos  void,  and  (b  judgment  was  given  for  the  bu7fay^ 
plaintiff.  Lev.  59.  Hill.  13  &  14  Car.  2.  in  the  £xchequer-Cham-  that  by  the 
ben     Collingwood  V.  Pace.  n£ftS"^ 

jodgec  and  barons  in  the  Exchequer-Charfiibery  the  younger  brother  ought  to  Inherit^  and  not  the 
ifliie  of  the  elder. 

♦ 

6.  Denization  bv  letters  patents  enables  the  party  to  purchaje  S>  P«  V 
landiy  but  not  to*  inherit  the  lands  of  his  anceftor  as  heir  at  law;  ^^>ii<^£:°« 
but  as  a  purchalbr  he  may  enjoy  lands  of  his  anceftor.    Sty.  139.  roU  kep. 
Mich*  24  CsMT.  fai4  in  cafe  o£  Andrews  v.  Baily.  9^*  ' 

''  •S.P.be- 

eaofe  the  making  him  to  inherit  would  be  aHningtbe  law  by  patent,  which  the  king  cannot  do.    Al^ 
Palm;  14.  cites  36  H.  %.  Denizen  9  le  37  U.  ^.    Br.  Patents  zoo.  . 

7.  It  was  taken  for  a  ground,  that  no  fiatute  of  naturalization 
fi)all  he  taken  by  equity^  becaufe  it  carries  with  it  a  prejudice  to  the 
fubjeds  in  general,  bv. making  others  fharers  with  them,  not  only 
in  the  rules,  but  alfo  in  the  trades  of  the  kingdom,  by  which  our 
iubjeds  born  are  made  lefs  capable  of  acquiring  a  livelvhood ;  per 
3  juftices  y  and.  for  this  reafon,  and  alfo  for  that  hereby  omer  fubjedb 
may  be  difmherited  of  their  lands.  Bridgman  Ch.  J  •  Cud,  natura- 
lization (if  it  may  be  faid  of  a  parliament)  carries  in  it  fomewhat  of 
injuftice,  and  the  rather,  becaufe  it  is  not  agreeable  to  the  policy 
of  other  ftates,  as  in  France  and  elfewbere,  where  perfons  are  na« 
turali^d  they  have  not  fo  great  privileges  as  here.  Sid.  197.  Pafch, 
J  6  Car.  2.  in  the  Exchequer-Chamber,  in  cafe  of  Collingwood  v« 
Pace. 

8.  If  two  brothers  aliens  are  naturalized^  they  and  their  heirs  [  271  1 
fhall  inherit  one  another ;  per  7  judges  ih  the  Exchequer-'Chamber. 

Lev.  60.  Hill.  13  &  14  Car.  2.  Couingwood  v.  Pace. 

9*  If  alien  has  twojfons  bom  in  England^  the  one  Jhall  inherit  the  ^^^'  ^P' 
otber^  though  none  of  them  can  inherit  to  their  father;  for  the  adjudged* 
de(cent  between  them  is  immediate,  and  they  (hall  make  their  title  that  the 
in  mortdanceftor^  feff.  as  heir  to  the  brother  without  mention  (f  the  5j°f ^^ 
father^  and  this  anfwers  an  objedion,  that  though  the  a6t  enables  ^^^  ^^ 
them  to  inherit  to  anv  anceftor  lineal  or  collateral,  yet  this  is  re-  another, 
ftrained  by  the  woras    (as.  if  they  were  bom  in  England)   per  ^^  ^^yt 
7  judges  in  the  Exchequer-Chamber,  contra  3.  Lev.  60.  Hill.  13  &  J^^V*** 
14  Car.  2.  in  cafe  of  Collingwood  v.  Pace.  ground  o£ 

the  judg- 
ment that  the  brothers  ihould  inherit  the  one  the  other  no^vithftanding  thetr  father  was  alien* 
was,  becaufe  tin  thfctnt  btlwwi  tin  two  brother  t  was  on  immediate  dt/cwt,  and  fo  tbtre  touJd  b*  m  other 
impaiimtit  tbanjucb  m  it  buwtem  tbepartia  themfthes  \  and  a  father,  though  an  dlien,  is  regarded  as 
a  father  to  confer  relatiiinihipy  (hough  not  to  have  an  heir,  and  fo  if  an  inheritrix  takes  baron, 
an  alien,  the  baron  (hall  communicate  fnch  a  quality  to  their  ifTues,  that  they  (hall  inherit  to 
their  mother,  as  well  as  to  one  anotl>er.  Vent.  41  ^.  to  430.  S.  C.  argued  by  Hale»  Ch.  B.  and 
laid  by  the  Rcponer  to  be  lidd  accordingly*       ■Hai:d.  al4*  S*C  accordipgiy*        Tliis  judgment 


is  contnloCtn  Litt  t.  tu  where  lie  f^^  tlitt  the^ilull  bk  ibberiit  me  9nfi^r^  >  ,■%  »k^9^§Bi 
that  the  one  fliouU  ipMit  tlie  other  by  Turtu^  pf  Uie  a^  •(  natwraliaaMpny  per  7  j^M%f>  jq^inQ  i» 


^G)    Aatojis,    What  Aftlons  Alien  may  liave,  and 

in  wh*t  C*rc5,  smd  where. 

^t  IT  is  »  good  fka  in  }^  ef  a0t  tip  txf  that  the  phintiff  W99 
notborn  within  the  liegea^ce  of  ^c  king  of  £nglaacl,  and  il 
M  r«r^/w  that  he  was  liprn^  &c,  hi  £^11  hy  wb^t^^c^    TWI. 
pig,  4*  libf  I.  cap.  ^,  C  S'  cites  ^2  Ait  25, 

2*  An  ajien  aqd  A*  JQiff  in  on  affife  of  an  o^Qty  thQ  writ  flvdl 

aliate.    Jenk.  130,  p),  ^4.  cites  4  £^  4.  9. 

TheLDig.        2.  It  1%  was  moved,  where  a  merchant  firanger  hind  m  i^trki^ 

e«K^*f«*i9«  '^  '^Ty  *'V  ^tfcifj  #^  Exeter^  and  he  opened  it  bf  Ifcc  Wiy>  4«rf  Ml 

dtef  ^Vx  *  /tir/  ofthtfiuffy  whether  thts  be  felony^  and  the  alien  fufi  |r  ^ 

mdibiJ.       ioun^tl  thereof*  The  CfaanceUpr  (aid  that  the  alien  is  cpme  by  <afe*f 

f^tofu.  ^^^^^  ^  therefore  h  n^  bound  to  fiu  by  ibt  faw  of  thi  itmj^ 

31  H.  6.      and  hf  trial  of  n  men,  i<</  msLv  fue  here,  and  itJb^U  be  dtUfnun^d 

^-  4-         a^oratng  to  the  law  of  nature  in  the  Ch^tceryy  and  V^  fr^  tSen 

from  day  tg  day^  and  from  hour  to  hour  jfbf  the  jpeed  of  mcrcban^^ 

^d  that  they  Ihall  not  be  bound  by  our  neinxJtatuU^unUfi  they  vure 

declarative  eftbe  ancient  laws^  vizn  nature^  hut  dieyffaaM  be  ordered 

by  the  law  of  nati4re3  wi^ich  Is  th^  law  of  merchants,  which  fetxe% 

throueh  2^1  the  w^Id.    Br^  peni2en«  pi,  <,  cites  13  £.  4.  ^ 

4.  Ii^  dfbt  upon  an  Migation^^  the  aetendant  faid  that  hf  %Qas  bm 
in  Denmark^  vizt  ^\  ^\  undcf  the  obedience  of  I|,  )cine  ^  Den-r 
maj-k,  which  kin^  an(i  all  his  lieges  were  eqemies  cf  die  kii^  t 
Ipng  tinie^  viz*  iroin  aimo  8  £,  4.  and  deptanded  judgment  fi  a^ioL 
by  which  the  plaintiff  alleged  ^hat  b(  war  born  a^  t^*  in  the  d&Keit 
of  Tori,  And  th^  defendant  faid  thai  be  v^as  bam  as  ahuyty^abfyu^' 
hoc  that  he  was  bom  at  P^  in  fhe  diocefs  of  ^orky  and  writ  ifilied  toi 
inquire  of  his  birth  there  ^  quod  nota  bene.  Br.  Trials^  pl^  105, 
cites  19  E.  4,  7. 
Iaw"'  •?'  An  alien  >tf^y»«  is  perpetuus  inhnicus,  and  tam^  hfcre  or 
urn  pcr-^    maintain  any  action  at  aH.     7  Rep.  17.  a.  b.  cites  1%  H.  8..  4. 

petiii  inimiciy  oor  U  there  i)  paiticulor  enmity  betureen  them  aiid  us  ;  tkut  this  is  a  commoa  errof^ 
fbundeU  on  a  git)imdlefs  opinioi^  of  ju(^tce  Broul;e ;  for  riNmgh  there  he  a  4fllerence  fcUwooH 

our  religioa  an4  theirs^  chat  does  VM  oblige  us  ta  bs  enemies  to  Uieir  perfoos ;  thef 
r  272  1  ^^  ^^  creatures  of  Qod,  and  oi  ihe  (airie  XiiWs  as  w«  aro»  and  k  wo^ld  be  e  fio 
t      /      J     in  U5  to  hurt  their  perfons ;  per  Littleton  (afterwards  lord  keeper  to  kjtig  Qwirle^- 

Che  ftrft)  ia  his  Reding  on  tint  27  £.  3. 17.  M.  5.  %  8alk.  4^  pl«  u 

Br.  Nona.  g.  Alien  bom  may  briitt  tf^ion  perfinal^  and  ihall  be  an(veredft 
cSlchV  ^^^  fl^l  not  bedifabled  by  his  being  ^^  fepm,  5k..Dw^ti^ 
I E.  6.«.—  &c.  pi.  10.  cites  jS  11^  8,  pqf  tot^  cur^ 

fbid.  pL  6a. 

eites  S,  C.^— S.  P.  accordingly  if  thei«*he  no  war  between  this  tMMMrf  «^  His  own ;  for  a 
fuch  cafe  he  ihall  not  have  any  benefit  of  the  laws  here.  D.  2.  b,  pi.  ft.  Pafch.  1 9  H.  8.  Anom 
^«— Co.  Litt.  129.  b.  S.  P.  accordingly.— S.  ?•  Arf.  Bulft.  134.  caees  D.  a.  pUf.^iiv«*Aod.  aj* 
^L  5^.  S.  p.  heU>iii<:,  B.  Trjn.  6  F^6.-«^*Gilb.  IfiO.  of  C.  B.  i<5.  S,  ^ 

7*  i?*< 


y.  But  contra  as  to  real  a£fions.   Br.  Denizen,  fcc,  pi,  lO,  cites  !>•  *•  V- 
38  tt  8,  per  ^t  cur,  pi.8.Pafd^ 

S.  p.  held  accor(Uiigl>\r— — Co.  Litt.  ^29.  b.  S.  P.  accorainsly.--i-.Gilb.  Hift.  of  C.  B.  x66.  th« 

,  S.P»  becaufe  the^e  is  no  n^cc^  c^ac  )ie  fiiould  fettle  amoag  us.  ■ ,  ■■■■■^cw,  A^v,  St.  (D)  S.  P« 

and th« famo wonis*  ^«    #        !• 

* 

8.  And  fi  it  fe^qis  ii^  aftions  n^xf.    Br.  Denizen,  &c,  pif  jo.  ^  !'<<• 
fitw  3«  H,  9.  per  w.  cur,  ^i!^ 

If.    GUb.  Iliil.  of  C.  B.  f  66.  $•  F« 

9.  If  an  alien  be  made  prior  or  abbot^  the  plea  of  alien  borri  ibal| 
fiot  disable  h|m  to  bring  any  real  or  mixt  a£fion  concerning  his  boufe^ 
becatife  it  is  /9r  etuter  droit    Co.  Lite.  129.  b. 

10.  An  abbots  Vc.  alien  (hall  have  a^ons  real,  perfonal  or  naixt  Gilb.  I^ft, 
for  any  thio^  concerning  thp  pofTeiSons  ox  goods  of  his  monafteiy  c^p  ^'  '^ 
here  in  England,  bccaufc  he  brings  the  a<£iipn  n6t  in  his  own  right 

but  /^  tbi  right  of  his  monajlerjy  and  not  in  his  natural  but  in  his 
politick  papacityi     Cp,  Lttt.  129,  a.  b. 

IX.  In  debt  bj  an  executor^  it  was  he}d  that  alien  enemy  was  a  Ov.  4$. 
epod  p}ea,  and  though  no  war  was  proclaimed  between  this  Hing«  ^^^  *®  ^ 
dom  and  Spaip  (whereof  the  alien  was  pleaded  to  be)  and  ^t  by  ^^  ^o„^ 
rf  afon  of  open  a£b  done  by  ^e  king  of  Sp^in  as  enemy.    Cre.  held  the 
E.  142.  ^.  7.  Tfjn.  31  Eljx.  Anon*  forth  *^*^* 

court  wiU  not  Aiffer  chat  »ny  enrmy  (hall  u^Ice  advantage  of  our  law.  But  Periam  J.  bzreha^ 
^iquantuliitn  whether  be  could  be  cailcd  an  enemy  in  law  before  fuch  proclamation.— —Gilb. 
Hift.  of  C.  B.  166.  ^vs,  It  has  been  Wngdoubted,  wliether  an  alien  enemy  (bouid  maintain  an 
Jl^ion  ;u  executor ;  fnr  on  the  one  hand  it  is  faid,  that  by  the  policy  of  the  law,  alien  enemiaa 
ftail  not  be-admitted  tQ>a^iuns  to  nocovcr  tShA%  %\iii€h  may  be  cariied  «uc-of  the  kingdomt  to 
ViaMi)  ourfalvct  and  enricli  the  enemy ;  and  tlierefarc  public  utility  lyiud  be  preferred  CO  pHr 
vate  convenience ;  but  on  the  other  h;^id  it  is  raid,  thefe  elfe£i«  of  the  ttltators  are  not  forfeited 
to  the' king  ^  way  of  reprifal,  beraufe  that  ttiey  are  not  the  alien  onemy's,  forhfi  is  to  recover 
them  for  others;  and  if  the  law  allows  fuch  alien  enemies  to  podefs  the  cffedls  as  well  as  an 
alien  ff  tend,  it  mu4l  allow  them  power  to  recover^  fince  chat  there  is  no  diMBrejice«  and  bjr  cod. 
fe(|uefice  be  muft  not  be  difabled  to  fue  for  them,  if  it  were  otherwiie»  it  would  he  a  prejudice 
to  Che  kin(*s  fubjefts  .^ho  cquld  not  recover  their  ^ebts  from  the  alie^  executor,  by  bis  not  being 
able  to  g«(  ^  Ihe.  aArts  of  the  teftatoiv  ■<  ■  ■    ■■Kew.  Abr.  )l4«  ia  the  ^me  words. 

J^  An  alten  *  enemy  ihall  have  an  a^on  of  debt  upon  a  bond^  *  This 
for  pcribnal  things.    Adjudgpd,    M(K^ZU  yl  605.    Hilt  priS^J^T 
38  Eli^  Watford  V.  Mfffl^am,  the  ong. 

and.thati^ 
Ibould  bt  (Aa.ie)  or  (Frie&d.> 

13.  TV  faw  of  Bngkn^hvi  been  morf  favouraUe  fo  alipu  fis  to 
perfonal  things  toan  the  lau^  of  other  realms  have  been  ^  for  in 
France  or  I^y,  if  alien  acouilts  gpods,  and  dies,  they  are  confiA 
cated,  and  if  he  makes  a  teftament  it  is  void^  whereas,  our  |aw  al-^ 
lows  them  to  make  a  will  pf  them,  qr  otherwtfe  to  bring  an  a£lion 
for  thenii  and  tbev  ihal]  be  in  better  condition  in  many  cafes  as  to 
their  goods  than  the  natural  fubjeds  \  for  the  old  ftatutes  have  given 
ti^em  a  more  Speedy  remedy  to  recover  cbqn  than  they  have  given 
to  others.  Arg.  %  KolL  Rep.  93, 94.  Trin,  17  Jac. 

14,  An  alien  friend  may  by  the  common  law  have  and  acquire  [  273  J 
^y  gi^9  trade,  or  other  lawful  means,  any  treafure  or  goods  per^ 

Jonal  whatfoever,  as  well  as  any  EngUilunani  and  may  maintain  any 

action 


273  ^Ufen# 

adion  for  the  fitme ;  for  it  would  be  otherwiie  in  effe£l  denying 
them  trade  and  traffick.  7  Rep.  i  j.  in  Calvin's  cafe. 
Lutw.  34,  i^.  If  an  alien  enemy  comes  hiAcr  fub  falvo  conduHu^  he  may 
ami  Q  n  a  "^^'^^^  *^  aftion ;  if  an  alien  amy  comes  hither  in  time  ofpeace^per 
gencraTde-  Ucentiam  domini  regis j  as  the  French*proteftants  did^  ami  lives  here 
murrer  the  Jiib  proteitioney  and  a  war  afterwards  be^ns.between  the  7.  nations, 
F^'"^^^'^  he  may  maintain  an  a^on;  for  fuing  is  but  a  confequential  right 
thaf  Men-  of  prote£tion ;  and  therefore  an  alien  enemy  diat  is  here  in  peace 
dant  ref-  under  protefiion,^  may  fue  a  bond;  aliter  of  one  commorant  in 
SSftlrbe-  ^^^  ^"^^  country.  iSalk.  46.  pL  i.  Mich.  9  W*  3.  C.  B.  Wells 
canfc  it       V.  Williams. 

did  not  ap- 

pqar^  but  the  teftator  of  the  plaintiff  might  come  into  England  in  the  time  of  petce,  but  tbosgh 
Ke  came  in  time  of  wao  ^  be  continued  here  without  diihirbance,  it  ihall  be  intended  that  he 
came  with  leaver  Lord  Raym.  Rep.  282.  S.  C.  refolved  accordingly,  and  that  the  nccef- 

fity  of  trade  has  mc^fied  the  too  rigorous  rules  of  the  old  law  in  their  rellraint  and  difcoui-age- 
ment  of  aliens. 

16.  Where  Aliennee  is  pleaded  in  abatement,  it  is  triable  where 
Ae  writ  is  brought ;  per  Holt  Ch.  J.  i  Salk.  2.  pi.  5.  Pafch. 
I  Ann.  B.  R.  in  cafe  of  Well  v.  Sutton. 


(H)    Adtiohs.    Plea.     In  what  A£tions  it  is  a  good 

Pica. 

Co.  Lite.  I*    jf  LIEN  bom  is  made  prior  of  a  houfey  and  brought  a^ton^ 
ia9*  ^  b^         -^  it  is  no  plea  that  he  is  alien  bom,  judgment  if  he  ihill  be 

^••^  anfwered;  for  he  brought  the  aftion  as  prior  in  right  of  the  iotipj 

Arr.  cites  and  not  in  his  own  right.    Br.  Denizen,  pi.  15.  cites  39  £•  3* 
S.C.— 

S.  p.  accordingly,  becaufe  he  fues  tn  his  corporate  capacity*  and  not  to  recover  for  himfelf  or  to 
carry  the  goods  or  efiedb  out  of  the  land.    Gilb.  Hift.  of  C  B.  166. 

* 

•  It  feems  2.  jffien  and  denizen  join  in  affife,  and  die  aEen  was  funammd 

^***d«i'of  ^^f^^^*^  ^d  the  tenant  fhewed. that  the  ♦  other  wa3  auen  born, 

)^m  who  and  yet  the  writ  was  awarded  good,  and  yet  the  death  of  him  who  is 

fnm-  fummohed  and  feveftd  after  fliall  abate  die  writ,  as  it  is  iaid  elfe- 


«J^^^   where.    Br.  Denizen,  pi.  18.  cites  11  H.  4.  26. 
*^     *  3.  Affife  by  two  barons  and  their  femes.    The  one  barony  who 

•  This         was  alien  borny  was  *  not  fever edy  and  therefore  the  writ  was  awarded 

•"^iS^bot?'  6^^  ^^  *^  ^^^^*    ^^'  N^****^*l**^^j  pI-  J 3*  cites  X I  H.  4*  %fs. 

editions  of 

Brooke,  but  not  in  the  year*book ;  and  it  feems  fhoold  be  omitted. 

.    4*  Alien  born  is  no  plea  but  in  actions  real  and  mixed  \  fbr  by 

the  intercourfe  in  all  die  woi:ld,  merchants  aliens  may  merchandize, 

and  their  bargains  p;ood,  and  therefore /x  ^f«iVtf/^  they  ought  to 

have  a6lions  tot  dieur  debts  and  goods.    Br.  Denizen,  pi.  16.  cites 

i^E.  4.  6. 

Co*  I-Jtt.  •       ^.  JUen  born  who  was  condemned  in  informationy  brought  writ  of 

S?p.  ac  '  ^ror  upon  this  judgment y  and  it  well  liesj  for  it  was  not  contra- 

enrdingiy.    di£led.    Br,  Nonabilitie,  pL  54.  cites  6  H.  7.  i5» 

^■1  Brownl.  41*  S.  P. 

6.1a 


^  alien.  274 

6«  In  trefpafs  it  was  (aid  in  B.  R.  that  to  isv  that  the  plaintiff  is 
mtien  bom^  judgment  if  he  (hall  be  anfwered,  is  no  plea  in  aSfion 
perfonali  contra  in  adion  real.  But  this  has  been  in  queftion  (Ince 
that  time  in  the  (ame  court,  and  it  was  (aid  that  alien  born  is  no 
plea)  if  he  does  not  fay  further  that  the  plaintiff  is  of  allegiance  of 
Jucb  an  one^  enmy  of  the  king  \  for  it  is  no  plea  in  a£^ion  perfonal 
againft  an  alieiii  tlut  he  is  of  allegiance  of  fuch  a  prince,  who 
is  in  amity  with  the  king.     Br.  Nonabilitie,  pi.  62.  cites  Trih. 

I  £•  6. 

7*  In  an  adion  for  words  brought  by  an  alien  merchant,  the  Yelv.  x^S. 
plaintifF  had  a  verdift;  and  upon  its  being  moved  in  arreft  of  '*'»J*"^*« 
judement  that  fuch  a£tion  did  not  lie  for  him,  all  the  court,  preter  s.  c?  ad-  ' 
wuliams,  held  clearly  that  it  did,  and  judgment  was  entered  for  judged  per 
Ae  phuntiff.    Bulft.  134.  Pafch.  9  Jac.  Tirlot  v.  Morris.  ^  c**'^- 


( I )     Pleadings.     And  when  to  the  Writ,  or  to 

the  Action. 

!•  J  T  was  fald  by  Shard,  that  when  one  who  was  born  out  of 
the  realm  brings  aSiion  for  landy  it  is  a  good  anfwer  to  fay 
that  be  ought  not  to  he  anfwered  \  for  he  was  not  born  within  the 
lieeance  of  this  land.  Thel.  Dig.  4.  lib.  i,  cap.  6.  f.  6.  cites 
Mich.  13  E.  3*  Fitzh.  Brief,  677. 

2.  In  affife  it  is  a  good  bar,  tnat  the  plaintiff  was  not  born  within 
the  allegiance  of  the  ktng  of  England^  and  if  the  pIainti(F  avers  diat 
he  wa^bom  in  England,  )xtJhaUJhew  whercy  and  thence  the  jury 
fliall  come.    Br.  Barre,  pi.  63.  cites  22  A(r.  25. 

3*  In  afftfe  by  two  barons  and  their  femesy  the  one  baron  and  his 

feme  were  Jeveredj  and  afterwards  ifw^s  pleaded  that  the  baron  who 

W2S  fevered  was  an  alien  born^  judgment  of  the  writ;  but  the  writ 

was  awarded  good.    Thel.  Dig.  237.  lib.  16.  cap.  10.  f.  37.  cites 

Mich.  I X  H.  4*  36.         . 

4*  In  dower  the  opinion  of  the  court  was,  that  notwithftanding 
die  tenant  pleaded  that  the  feme  demandant  was  alien  bontj  yet  if 
the  demandant  pleads  ability  to  purchafe  and  fue  by  a£f  rfpartianunt^ 
the  tenant  may  demand  the  viewj  becaufe  the  tenant  in  his  firft  plea 
did  not  conclude  but  to  the  perfon,  notwithftanding  that  the  matter 

foes  to  the  zS&on ;  and  fo  note  that  alien  born  goes  to  the  a£tioiu 
tr.  Denizen^  pi.  j.  cites  3  H.  6.  55. 

5.  In  debt  by  J.  N.  Cate(by  pleaded  a£tio  non;  for  he  was  born  S.  C.  cited 
est  Z>.  libra  mare  under  the  tint  efDenmark^  who  is  enemy  to  the  ^^  '^'jf  ^ 
iingy  judgment  (i  a£tio.    Per  Bryan,  if  league  was  between  our  ]2b1  7S.  79. 
king  and  the  king  of  Denmark,  which  is  now  broken,  peradventure     if  I  afieii 
the  bond  (hall  be  void  againft  the* partly  but  the  king  Jhall  have  it ;  '^V^ 
and  for  die  trial  you  ought  to  allege  that  he  was  bom  atjuch  a  place  {^  *£d^ 
in  Englandy  without  taking  any  traverfe^  and  the  other  ffoall  fay  that  U  Seutand^ 
hrn  at  D.  in  Denmark^  abffue  hoc  that  he  was  born  itt  S.  m-Eng-'  ^^^^^ 


mt 


Mm. 


fif  c&i»  W     Uhdyftouij  &c.    Br.  Traverfe  por^&c.  |J.  307.  cites  X9  £i  4*  ^^ 
w^*^      add  the  like  matter  lo  H.  6; 

^  Dm  m  7 

Englanif  and  Ihall  Dot  tike  abfque  hoc    Br.  TraveKe  per  UCm  pi.  a(a.  cites  ax  £.  ^  56*  per 

Vavifor. 

In  udtbitattts  ajfumtfi  the  defendant  pfM^ed  that  tbi  plaintiff 'was  an  alien  dnetti^  bora  at  1(oan  irt 
France»  under  the  aUegiance  of^  ftt.  The  platncitf  rtpU<d  be  was  hom  at  Uanikrgb,  under  the 
alles'iance  of  the  Enperory  a  friend  of  (he  kins»  ttc  and  iraverjfd  thiti  tt  ^i  hatn  ai  Xooh  in 
Prnxxcitf  Sec  Upon  demurrer  the  defendant  had  jiidgrnent,  becaofe  by  the  traVerfe  Roan  is  part 
of  the  UTue,  which  is  very  immaterial^  the  plaintiff  ./^U  have  tntbofrd  that  be  ^vas  ht-n  tmder  thf 
aUegiatice  oftb*  Fnneb  ki^,  j  SaUc.  a8.  Pafch.  5  W.  3.  B.  R.  Progers  7.Arthiir.-^-*»Comb.  iiai 
Andn.  S.  C.  (ays  the  traverfe  was,  chat  he  was  bom  ac  Roani  tiodt  (stfa^mn,  icc» 

[^fj  g  1    Hob  Ch.  J.  thought  the  traverfe  ill^  and  puts  an  iU  iflnei  for  he  might  have  been 
^/ 5  J    bom  at  Roan>  and  yet  infra  ligeantiam  Anglix,  as  if  aitem£tig  on  an  anAaffador,  and 

therefore  he  frodld  have  pleaded  Alien  enemy  nee,  ftc  Sed  jRljomatur. 
In  deki  pr  «»  ^€af€f  the  defendant  fkaded  liut  ibe  pkimif  Wits  an  aJkn  tmmy^  iam  mk  Ram  m 
J>«iec«»  under  the  aUegiance  of  the  French  king,  &c.  and  the  plaint itf  rtpind  thai  tn  was  a  maiwat 
^jt^9  horn  at  Wrjtmii^tr^  in  the  coUnCy  of  Middlefex  ;  and  travrrf-d  tbai  be  ^s  botn  in  France ; 
and  upon  demurrer  the  court  held  this  to  He  an  immateru*!  trove* Js^}  for  the  pbihtilf  lhoold,ha\*« 
reftedy  and  tendered  an  tflbe  upon  his  being  born  at  Weftmiiifter.  3  S^lk.  sS.  in  tl^  cafe  of 
Prodgers  v.  Arthur,  cites  Grodeck  v.  Briggs.— — Carth.  165.  Brodeck  v.  Briggs,  HilL 
4  W.  U  M.  in  B.  R,  S.C.  adjudged  accordingly,  and  if  the  defendvit  had  taken  iflue  upon  the 
plointilTs  being  a  denizen,  as  he  miglUi  it  Ihould  be  tried  where  the  action  is  laid,  becaufe  it  is 
but  a  tranfitory  matter. 

6.  A  man  may  plead  .that  the  plaintiff  is  alien  bom,  of  Monk 
profefled,  judgment  ft  a6lio  \  for  he  may  ufe  it  U  theperfin  9r  to  the 
aSiion^  at  his  pUafure.     Br.  Barre,  pi.  lOO.  cites  32  n.  6.  Ij. 

7*  In  affife  the  pleading  was,  viz.  £t  fuper  hoc  idem  Thdmas 
Ive,  quoad  prsediclium  Johannem  Bagot,  petit  judlcitpH  breliis  a£^a 
pradiHa^  quia  dicit  quod  idem  Jo.  B,  eft  alienigenA  lenitus^  (i  natus 
4xtra  Egeantiam  dom*  regis  AngUa^  vix*  apudPountmis  infra  regnum 
Franciafuh  obedientia  CaroU  nuncupantis  fe  regent  Frahcia^  adver^ 
farii  bf  magni  inimici  domni  regis  AngUay  ei  hoc  parat^*  (ffc.  unde^  bfc^ 
petit  judicium  de  hrevi^  &c.  And  Bagot  maintained  his  writ  by  his 
letters  patents,  by  which  he  was  made  a  denizen  by  king  H.  6.  and 
pleaded  therar  in  haec  verba,  as  appears  there,  l^heu  Dig.  5.  lib.  i« 
Cap.  6.  r.  17.  cites  Trin.  9  £•  4.  7.  Bagot's  cafe. 

8.  But  Hill.  32  H.  6.  23.  in  writ  of  tref^s  of  a  houfe  hroken^  A^ 
defendant  pleaded  that  the  plaintiff  is  an  aiuti  born  at  £•  011^  ^the 
Ugeance  efthe  ^i^^  and  demanded  judgment  of  the  vjrit\  upon  which 
plea  Littleton  ofikred  to  demur,  iiiaimuch  as  he  mgkt  to  condudi  to 
the  a^ipny  by  which  the  deftfidant  added  more  to  his  plea  by  faying' 
that  the  plainfiffis  andwas^  the  day  of  the  writ  purchaled^  an  alien  bom 
in  thefatdvill  of  Lb  under  the  Ugeance  of  the  king  of  Denmark^  ivho  it 
snenvfy  (fc,  ana  demanded  judgment fi  a^io.  In  the  fame  plc^  Aflitoii 
faid,  if  an  alien,  as  Liombard,  Galiman,  or  fuch  merchant,  who 
comes  here  by  licence  or  fafe-condu£l,  an(i  takes  here  in  London 
or  elfewhere  an  houfe  for  the  thtie,  if  any  break  the  bou&  and  tike 
Ihe  goods,  he  fbaU  have  ad^ion  of  trefpais  \  but  if  he  be  an  enemy 
cf  the  king,  and  comes'  in  without  licence  or  iafe<^ondu&,  it  il 
titherwife.    Thd.  Dig.  5.  lib.  t.  cap.  6.  f.  18. 

9.  Itliel.  Dig.  5«  liD«  I.  cap.  6.  C  22.  fays  one  may  fee  !n  Af 
«                new  book  of  entries  in  QeSione  Firmae  7.  fucb  a  torm  of  plea 

pleaded  By  the  defendant ;  Et  dicit  quod  preedi£lu$  querens  dd  breve 
Juum  pradUhm  reJj^Qnd$rl  non  dtM^  iuia  dicit  qu4d  idm  querent  e^ 

oGcnigenit 


itSirngma  in  ngno  Fraiula  in  tmmtatu  de  S^fi^  Ug/amis  adwr^ 
firS  dmmni  reps  Jngli^  de  Francis  de  pitre  bfm^tre  inimids  ifjfiui 

^  if»greffiis  $fi  r$gmm  AngBds,  aMun.fqlm.  csndisiM  iffius  do^ni 
regis.  £i  b«c  paratus  vertficare  ubi  &  quando^  &c.  undi  pitit  ju* 
dtciumjl  prsediihis  futr^  ad  hrtw  [man  pradi&tan  re^wdiri  dAiai% 

lo.  M  an  alien^  born  out  of  the  Wittice  of  the  king;,,  fues  an  So  jis  the 
oRi^  real  arptrfmaly  the  tenant  or  dmndbnt  may  lav  tbit  he  W9s  ^^tod^c 
bom  in  itich  a  country,  v^ich  is  out  of  the  king's  allegiance,  and  ihau  not 
alk  judgment  if  ke  wH  be  an(wered« .  Litt^  L  1 98.  pieadAiien- 

ncc  neither 
to  the  writ  nor  to  the  aftioni  but  in  AtfabiTtty  t/tbeptrjimy  as  iit  cafe  of  Tillenafre  and  outlawry. 
And  ifittleton  is  to  be  mtentUd  of  an  alien  in  h^ue\  for  if  he  be  an  aUin  tnrmyp  the  defendant  may 
tmuUdt  19  tht  M9li^  Co.  Litt.  1x9*  b.»  ■■  Br«  Deniaeny  pU  3.  ekes  9  E.  4.  19.  Bagot's  cafe, 
that  in  pleading  Alien  bomoixtra  Ugeantiaro  regis^  the  defendant  pleaded  it  to  the  writi  and  not 
to  the  perfon  per  haec  vtrba,  judgmeni  ifbejhoilhe  mftvcred*  See  Cart.  48.  &c.  and  x^t.  Rich. 
fteM  T.  Uda!l4*»  'G.  Hid.  of  C  B.  166.  S.  P.  as  to  alien  friend ;  and  that  in  cafe  of  alien  enemy 
it  muft  be  pleaded  to  the  adiaa>  becaufe  it  Is  forfeited  to  the  king,  as  a  ncprifai  for  the  damages 
conoikMd  by  thedaniMions  ineiuoity  with  him^     ■  iKew.Abr*  14*  ia  totideov  verbis, 

1 1«  The  moft  ufual  and  beft  pleading  hi  anions  brought  by  an  T  275  1 
alien  is  both  exclufive  and  inclufive,  viz*  Extra  ligeantiam  dormm  ^    *     ^ 
r/Wx,  &c.  &  infra  ligeantiatn  aherius  regis.     7  Rep*  i6*  b.  cites 
9  £•  4*  7.  &Lib*  Intrat.  Fol.  244* 

X2.  Admniftratorhtow^X.  debt  on  an  obligation ;  the  defendant  ^-C.citeil 
bleaded  Aat  the  plaintiff  w^  alien,  born. under  the  allegiance  of  P.  ^,^^^% 
king  of  Spain,  enemies  to  the  queen ',  adjudged  upon  demurrer  that  adjudgedj-* 
he  Ihould  anfwer.    Cra  E*  toI.  pi.  16*  Trin.  41  Eliz.  C*  B*  Any  alien 
Bracks  V.  Philips.  :;^^ 

executor*  Cited  by  Bridgman  Ch.  J.  Cart*  lot*  as  xr  Jac.  Sir  Stephen  le  Sure's  cafe»  1  An4 
Ibid.  t29.  Pafch.  19  Car.  1.  in  cafe  of  Richfield  v.  Ifdall.  Bridgman  held,  that  an  alien  enemy 
txecufeor  m^y-bring  an'Sfboo,  and  be  roiy  not  be  barred*  And  Ibid.  193*  the  fame  was  agreed 
fer  cor.  • 

X4.  Alienage  may  be  pleaded  in  bar  after  imtarlancey  as  well  as 
la  thie  writ  before  imparlance*    Jenk*  130*  pi*  04. 

15.  I»  affile,  where  alienage  is  pleaded  to  the  writ  or  in  bar, 
.after  the  allegatioQ,  the  conclufion  is  that  the  defendant  petit  fi 
fuerens  re&onderi  debet.    Jcnlc*  9 1,  pi.  77* 

16.  In  debt  for  rent,  &c«  the  defendant  pleaded  the  Jlatute 
32  /f,  8.  by  which  leafesj  &c.  shade  to  aliens  artificers  are  void, 

and  that  be  was  an  alien  born  at  Parisj  &c*   and  averred  the  *  '^??f"  '^ 

3  poin^  of  that  fhtute,  viz.  xft,  Tlat  this  houfe  was  a  snanfan-  j^^^Ia^. 

harfe  at  the  time,    idly,  That  he  is  an  alien,     jdly.  That  he  is  real  aftion. 

an  artificer.    The  plaintiff  replied  that  the  defendant  is  not  an  alien  Co.  Litt. 

artificer.    Upon  aemurrer  it  was  objeded  that  the  replication  was  ^  ''^•^' 

double^  vis*  that  the  defendant  is  not  an  alien  artificer,  for  if  he  s6.b.a7.a. 

ws$  neither,  he  wag  out  of  die  ftatute ;  ied  non  allocatur*    But  S;  ^-  ^n  c^^- 

becaufe  tile  replicatian  did  ^  not  edlegi  a  certain  place  where-  he  ^i^^^^y 

tMs  bam  in  Sngland^  it  was  held  ill,  and  judgment  Sac  deftadant  Anderron. 

if  danitiff  wo&  not  amend  on  payment  of  cofh.  Ice.  Sid*  357*  ^^'  :^':;^ 

|Lao»lfiU,i9fcMCar.2.fi.RrFitti^  |'^p"^  ^* 

•  ^  %y.  Alien 


^iivt 


S«eCo.Litt;       |^.  Alien  brings  trefptfs^  defendant  iii  his  plea  (hould  iay  onlf 

|j^i95*  "7*   f,^/^  (^  defendit  vim  W  injuriamj  but  he  muft  wmV  (quanio^)  be- 

caufe  by  diat  wprd  defendant  admits  a  capacity  in  the  plaintiff 

to  fue.    Carth.  229.  Pafch.  4  W.  &  M.  in  B.  R.    Jentreer  v. 

Jenkins. 

18.  Ana£Hon  upon  the  caft  vfis  brought  by  an  executor  for 
work  done^  and  materials  found  for  the  defends^t  by  the  tejiater  of 
(he  platntUF.    The  defendant  pleads  that  the  father  of  the  plaintifiv 
who  was  the  tejiatery  and  the  plaintiffs  wire  alien  enemies  bom  at 
fuch  a  place  under  the  obedience  of  Lewis  the  French  king ; 
judgment  ft  a£lio ;  to  which  the  plaintifF  demurred ;  and  adjudged 
for  the  plaintiff.    It  is  not  jhewn  that  the  tejlator  did  not  die  haore 
the  war ;  fo  that  the  plaintiff  might  be  executor,  and  the  a^on 
attach  in  him  before  the  warj  and  then  being  dead  before  he  be- 
came an  alien  enemy,  he  might  have  an  executor ;  and  the  adion 
being  en  auter  droits  it  ihall  be  maintained.     Skin.  370*  pL  i8. 
Mich.  5  W.  &  M.  in  B.  R.  Villa  v.  Dimock. 
Thep!ead-        jg.  The  defendant  pleaded  in  abatement^  that  the  plaintifF  wat 
that  Che'      2X1  alien  enewjs  bom  in  fuch  a  (dace  in  France.    The  plaintifF  r^ 
piaintiifwid  pHed  that  he  is  indigena^  and  horn  at  fuch  a  place  in  the  kingdem 
alienigena     ^  England^  i^  non  alienigena  modo  fcf  forma^  prout^  W^.  £^  hoc 
Fi^ceun-  petit  quod  inquiratur  per  patriam.    And  upon  a  demurrer  to  this 
der  the  al-    replication,  it  was  held  per  curiam  to  be  in ;  for  that  the  plaintiff 
legtance  of   did  not  rely  upon  the  fim  part  of  it,  that  he  was  born  in  England^ 
Uneadver-  ^^^  ^'^  conclude  with  an  averment  that  an  ifTue  might  be  taken  by 
iaritdomini  the  Other  fide^  viz.  that  he  was  not  born  in  England^  and  that  this 
regis,  &c.     matter  might  be  triable  W  a  proper  vifne\  but  here  he  hadi  put 
T^^^l     jflicny  or  JVot  alien^  in  iflue,  viz,  Non  alienigena  modo  ilf  forma^ 
jar'f»fn  ed-    which  cannot  be  tried  for  want  of  a  vifne  \  fo  judgment  was  e;iven 
hertn'  wwh-  that  the  bill  JhaU  abate.    Carth.  302.    Pafch.  6  W.  3.  B.  R» 
AsingrejTus   Nichols  V.  Pawlet. 

tnregm 

jln^Rat  abfauc  fati>9  contbiSu  &c,    Et  bol  paratus  tft  ver'ifieart  ubi  ^uanib  &c.  prmd 

[tympj   1     cuna  SUt  iitmm  rms  &  dotmruc  regirue  confideravnit  vn^s  petit  jtuliaum,  6sfc.     The 
V  /    J     plaintiff  replie(*»  ^toel  ipffe/i  indigetia  in  regno  j4rigliaefuh  ligemtiM  HiSli  dmim  regit  ^ 
domiue  regmje  nutu  de  patrt  &  mairt  amicis  eorumlim  damm  regit  &f  dminee  rtguue  mmc 


trtmtdui  &  naius  apud  London  prod,  inparocbia  &f  tuarda  prctd.  ^  non  aiitnigena  ptout  prard.  (the  de 
fendant)  fuperius  alleg^ivit  £sf  hoc  petit  fiiod  hftiratur  per  patriantf  csfc.  The  defendant  demurred 
geoenllyy  and  it  was  adjudged  that  the  iflfue  was  not*  well  taken,  becaufe  the  plaintifF  ought  not 
to  have  concluded  to  the  country ;  for  there  being  new  matter  Ux  forth  in  tlie  replication,  he 
fliould  have  given  the  defendant  opportunity  to  rejoin.  4  Mod.  285.  Nichols  v.  Pawlet.  ■ 

Kota,  if  the  plaintiff  had  concluded  his  replication  with  an  averment  only,  the  n^^ive  claufe, 
^on  alitnigtnaf  had  been  only  furplujagef  and  helped  upon  a  general  demurrer.    Carth.  J03  • 

Where  Alien-nee  is  pleaded  in  abatement,  and  the  plaintiff  replies  Indigena,  he  may  either  take 
iflue  or  conclude  £t  hoc  paratus  eft  verificare  ;  but  if  in  bar,  he  mufl  take  iifue ;  per  Holt  Cb.  J. 
who  faid  tt)at  this  was  the  reafon  of  the  difference  of  the  2  precedents  iii  RaflaL  Comb.  394. 
Mich.  S  W.  3.  B.  R.  Texel  v.  Hooper. 

20.  Indebitatus  ajfutnpfity  the  defendant  pleaded  that  the  plaintiff 
was  alienigena  in  regno  rranciafub  ligeantia  adverfarii  domini  regis^ 
&r.  oriundus.     And  upon  a  demurrer  exception*  was  taken  to  diis 
plea,  becaufe  it  is  not' a  diri^l.affirmative ,x\^t  the  plaintiff  wi9 
-  alienigena ;  it  (hould  have  been,  natusy  and  not. oriundus.    P^r  cur* 

in  a  real  a^ion  the  word  (ajienigenfi)  h^i^>^PXS  weU,e^nough$*but 
foihe.diftibt  being  ihadc  whether  it  vi^is  fo  in  this  cafe,  a  farther  day 

was 
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was  taken  to  confider  of  it ;  and  afterwards  fome  precedents  being 
cited  out  of  Raftal,  where  the  word  natus  was  fupplied  bv  oriundus^ 
the  plea  was  held  good.  4  Mod.  405.  Pafch.  7  W.  &  M.  in  B*  R. 
Derrier  v.  Arnaud. 

20.  If  you  plead  alienee  in  bar^  you  muft  lay  a  place  where  he  is 
born ;  but  if  in  abatement  it  is  triable  where  the  a£iion  is  brought, 
12  Mod.  125.  Pafch.  9  W.  3.  Ord.  v.  Howard. 

21.  K  fcire  facias  was  brought  on  a  judgment  in  ajftfe  for  the 
aJRfe  of  Marjhal\  the  defendant  pleaded  in  abatement^  that  the  plain- 
tiff was  an  alien  enemy^  et  hoc,  &c.  Plaintiff  replied,  he  was  a 
fubje£i  born^  viz.  at  fuch  a  place  in  England^,  et  hoc  paratus  eft  ve- 
rificare'i  defendant  dfemurred,  and  per  Holt  Ch.  J.  the  plaintiff 
JoQuld  have  concluded  to  the  country  \  for  where  alien-nee  is  pleaded 
in  abatement,  it  is  triable  where  the  writ  is  brought ;  for  which 
realbn  the  replication  muft  conclude  to  the  country;  aliter  where 
alien-nee  is  pleaded  in  bar ;  therefore  in  that  cafe  the  replication 
muft  conclude^  Et  hoc  paratus  eft  verificare.  I  Salk.  2.  pL  5.  Pafch, 
I  Ann.  B.  R.  Weft  v.  Sutton. 

22.  Though  an  alien  under  the  queen's  protedion  be  enabled  to 
fue,  yet  if  he  brings  an  zSAon  and  alienage  is  pleaded  againft  him, 
whether  his  protection  be  fpecial  or  general  he  ought  to  plead  it. 
Per  cur.  Farr.  150.  Hill,  i  Ann.  B.  K.  Silvefter's  cafe. 

For  more  of  Alien  in  General,  fee  JLtXdXy  and  other  proper 

Titles. 
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(A)    At  Common  Law.     Licence.    The  Original, 
and  the  Caufe,  and  in  what  Cafes  neceilary. 

I.  9!/.  3.   '^O  freeman  Jhall  give  or  fell  fo  much  of  his  landy  Inaflife^U 

32.     ^^   that  of  the  refidue  the  lord  of  the  fee  may  not  have  ^j''/**^* 
the  fervices  due  to  him.  manner  noc 

much  <le- 
nied»  that  before  anno  20  //.  3.  the  tenant  cf  the  king  Mvrj^^  a/i'm  as  freely  Vntbout  tieenci  as  another  hmm 
mighty  and  fays  fee  ftat.  tliei^eof,  Pretogatiifa  J<fpi,  eap,  4.  Br.  Alienation,  pi.  10.  cites  20  Afll  17. 

Kocey  per  Hank,  that  no  ftu  was  paid  for  alienations  by  tenant  of  the  king  tWthe  time  of  king  H. 
and  that  in  liis  time  the  king*s  tenant  might  alien  without  making  fine  '  Brooke  fays,  quaere  what 
Henry  he  intends,  and  it  feems  H.  3.    Br.  Alienations,  pi.  6.  cites  T4  H.  4.  3. 

By  thif  ftatute  the  king  took  benefit  to  have  a  fine  for  his  licence,  before  which  iUtnte  no  fine 
for  alienatioD  %vas  due  to  the  king ;  for  it  is  adjudged^  That  for  alienation  in  the  time  of  H.  i.  no 
fine  was  due ;  and  it  appears  in  other  books,  that  if  an  alienation  had  been  made  before  20  H.  3. 
no  fine  was  due  to  the  king  for  alienation.  Co.  Litt.'43.  >*  And  it  is  to  beobferved,  that  no  re- 
cord can  be  found,  that  either  a  licence  of  alienation  was  f4ied>  or  pardon  for  alienation  was  ob* 

Voi,.n.  JC  «ai"«A 
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SIienationtf« 


tained  for  an  aliflnation  witboat  Ucance  at  any  cime  before  the  aotb  year  of  H.  ^  aod  it  is  btili 
that  licence  for  sdiejiatioD  grew  from  the  ftatute.    Co.  Litt.  43.  b. 


Tenant 
the 
cap 
not 


tail  without  iavi  thi  kiug^s  licence^  but  this  may  net  ii  tmderfio^d  of  nutiAin 

^r"^....  ^'^  P-rceU  of  fucb  lands. 

tions,  pi.  la.  cites  45  £•  3.  6.       ■  ■     He  cannot  {ite  in  tail.    Br.  Alienations^  pi.  14.  cite» 

15  £.  4.  12*    • 

3.  Rent  was  held  of  the  king,  and  aliened  without  licence,  hf 
which  the  king  feifcd.  *  Br.  Alienations,  pi.  i8.  cites  Fitzh. 
Avowry,  3  E.  3. 

4«  Pracipe  quod  reddat  is  brought  agoinft  an  abboty  who  vouched 
to  warranty^  and  the  vouchee  at  another  time  made  default  after  de- 
fault^ and  it  was  awarded  that  the  demandant  recover  aeainft  the 
tenant,  and  the  tenant  over  in  value^  but  that  execution  mall  ceaie 
till  it  was  inquired  of  the  coUuJion^  by  which  it  yi2S  found  m  coUufionj 
^d  the  abbot  prayed  execution  in  value,  and  it  was  doubted  by 
the  courts  whether  he  fliall  have  execution  without  Ucence  by  reafm 
of  the  mortmainy  Quod  mirum !  where  it  was  found  no  coUuliea. 
Br.  Alienations,  pi.  2.  citea  48  £•  3.  29. 
S.P.  that  he       ^,  Tenant  of  the  king  may  charge  his  land  without  licence  of 
TuL^ir  Ac  king,  though  he  holds  in  chief  i  Quod  nota.    Br.  Alienations, 

fn  hy grant      pi.  12.    citeS  4O  Alt.  12. 

cf  a  rettt»  ^ 

tbnrgi  in  fee.    Br.  AlienattonSi  pL  19.  dtes  7  H.  6.  3.— ^m/  thit  Is  gotJ  ajainit  the  king  after 

ffcbutt.     Ibid,  cites  40  £•  3.  5. 

•  S.C  cited  6.  The  king's  tenant  cannot  leafe  for  life  without  licence,  wr 
fays  that**  g^^^^^  '^'  reverfon  without  other  licence,  Br.  Alienations,  pi.  17. 
upon  fuch    cites  45  E.  3.  6. 

Srant  of  the 

reverfion  the  tenant  for  life  is  not  bound  to  attorn,  wherefore  it  feems,  that  if  he  does  attorn  the 

iLiflg  IhaU  fcife  prcfcntly •  2  Inft.  67  .  $.  I^. 

1«         ^0  in  ttie  time  of  H.  8.  he  could  not  alien /or  lift  witbovt  licence ;  for  it  aiten  the 
^79  J     fraukunemem*    Br.  Alienations^  pi.  22. 

7.  If  partition  be  made  in  Chancery  between  parceners  who  are 
heirs  of  the  king*s  tenantj  which  is  net  equaly  tbis  caimot  beredrefied 
but  by  licetKe  of  the  king  ;  ibr  the  king  (hall  be  always  afcertained 
of  his  tenant.     Br.  Alienations,  pi.  26.  cites  10  H.  4.  5. 

8.  Where  the  king  was  hrdy  and  there  was  ptefite  and  tenant^ 
the  tenant  might  alien  wiftoot  licence  \  becauie  he  was  not  imme^ 
diate  tenant  to  the  king ;  but  the  mefne  could  not  alien  his  mefnaby 
without  Ucence  \  for  tbis  is  held  immediately  of  the  king.  Br.  Alie* 
nations,  pi.  27.  cites  Fitab.  Avowry,  38. 

9.  If  the  king  by  his  letters  patents  gives  land  €•  me  and  sny 
heirs,  &c.  and  be  grants  by  the  iame  patent  thai  I  fludl  be  as  fru 
in  this  land  as  be  is  in  his  crvwny  and  I  afterwards  alien  witnout 
licence,  the  king  fliall  certainly  have  a  fine  for  this  alienation^  per 
Pafton  \  for  this  is  vefted  in  him  by  retfoh  of  his  prerogative, 
which  cannot  pafs  out  of  his  pexibn  by  (uch  general  woirds.  14  H. 
6. 12*  U  at  the  end* 

w.  The 


46.  'fhe  licence  bf  alienation  is  to  afcerialn  the  kiAg  of  bis  te^ 
nant*    Br;  Alienations,  pi.  9;  cites  2t  H.  7.  7. 

li.  Note,  thttt  for  burgage^enun  ^  iht  iing  a  man  may  alien 
Mthotit  Iicen<ie  well  enough*  Br:  Alienations,  pi.  36.  cites  6  £.  6; 

12;  The  r^afin  if  taking  ihi  fine  pro  liantia  concm-dandi  \%^'\i^'^ 
caiiTe  by  oieians  of  this  concord  the  king  lofes  the  fines  or  amer-^ 
Ciaments  which  ihould  have  been  due  to  him  upon  the  judgment 
or  nonfuit,  and  other  advantages;  llafti5xz;  Aad  it  iB  an 
ancient  revenue  of  the  crown*    Ibid; 

13.  Manwood  (^\u  B;  was  of  opinion^  that  ihis  prerogative  td 
have  a  fine  for  alienation  without  licence  is  hj  the  comimn  lawf  an^ 
not  by  any  ftatute.     Le;  8.  ^.  in  pi;  li^  Mich.  25  &  26  £liz; 

14.  The  prerogative  to  have  a  fine  for  alienation  without  li-  itwiScoiri* 
tence,  had  its  beginning  upon  the  original  creation  of  feigmries^  ^Thh  real 
Ai^;  Le;  S;  in  pi.  t  U  Mich;  25  &  26  £li2.  in  Tre&ara  6  cafe.       fon,  ttut 

t  hone  oiigbt 

io  enter  the  fee  of  the  kiag>  aor  to  intttl«  himfiplf  to  become  his  tenant  without  his  JUceiice.  Moi 


(B)     Licence.    Piiffilccl  How^ 

i;  npilE  king  gifted  licence  to  alien  the  manor  ofD.  render^ 
/»;  5/'  per  annunij  and  he  aliened  the  faid  manors  except 
i2  acres^  rendering  5/.  per  annum^  the  licence  mall  not  ferve  for 
the  yariahce^  lind  alfo  parcel  fliall  be  charged  with  the  whole  5!. 
and  alfo  the  king  ihall  be  aicertained  who  inall  be  his  tenant.  Br« 
Alienations^  ph  23:  cites  30  £•  3.  ty.  and  JFiteh;  Fine,  53. 
.  2.  Licence  to  purchafe  lands  or  tenenUnts  extendi  to  advowjim 
Br.  Alienatioifs{  pi;  35;  cites  Fitzh;  Grants^  102; 

.    3t  Where  die  king  licences  abbot  and  covent  to  maic  a  feoffnunt^  Butn»t/rafiC 
If  the  albh^  alom  cbei  itj  this  is  not  warranted  by  the  licence,  and  ^^^"^ 

iret  the  cov«iit  cannot  makfe  a  feoffment,  but  only  give  dieir  af-  pl^kJ*' 
ent )  and  if  it  be  made  by  the  abbot  alone^  his  covent  may  re-  and  Vavifor. 
bover  agaiilj  and  then  tUe  king  fliall  be  mifconuiaAt  of  his  tenant^  ^^'  Aliena*. 
and  e  contra  where  the  abbit  juid  eovent  do  it,  per  Frowike ;  ^^^^r't^* 
and  Vavifor  J.  was  of  the  ihme  opuiioQ^    Br;  AltenatioiiSi  pL  9.  7. 7. 
tites  2X  H;  7;  7i 

4*  Where  the  kirig  litenees  nU  U  niaie  a  feoffment  l^  deed^  1  can-  T  ggo  1 
hot  m^e  it  without  deed,  jiec  e  convedo;  Br;  AUeaaUioiiSy  pL  ^a^anoU 
9*  cites  21  H*  7.  7;  by  Frowike  and  Vavifor.*  tains  uctnn 

to  altfM  the 
hianor  of  Dale,  aad  all  bis  lands  and  tenemetits  in  Dale,  hi^emam  dRtn  hyfiie\  for  fine  fraH  M 
oertain,  fo  many  acres  of  land^  fo  many  of  nieadow«  fo  many  of  pailure,  ^ec  and  thtr  fiUenatim 
0^  not  to  maryfrom  the  Remcu    But  {(  is  OthtfTWife  itfcd  With  avutlUfU  that  <all  U  ma    fif.  * " 
iiiUnSi  pi.  !•.  ciMi  Fa£Bb.  %t  1i.<. 


2C  a  (C)    Licence. 


z8o  aiienattoni^. 


(C)     Licence.     Good  or  not. 

I»  T  F  the  king  grants  licence  to  his  tenant  to  alien  the  land  held 
*  in  capitey  and  the  king  dies  before  the  alienation^  the  tenant 
cannot  alien ;  for  now  he  is  tenant  to  the  new  king.     Br,  Alie- 
nation, pi.  2$.  cites  Pafch.  2  E.  3. 

2.  But  licence  of  one  king  granted  to  alien  in  mortmainj  and 
the  king  dies  before  the  alienation,  this  fhall  ferve  in  the  time  of 
another  king.    Quod  nota.    Ibid, 


(D)  Licence.    Forfeiture  by  not  having  Licence. 

■ 

^uare  impt^  I,  T^  quare  impcdit  the  king  made  title  to  prefent,  becaufe 
brousht  by  ^^  advowfon  was  held  of  him  in  chief  and  was  aliened  with- 

theit'i^>an«i  out  licence,  by  which  he  prefented,  &c.  And  admitted  for  eood 
""^r'-y'v'  **^^*  ^^^  y^  *^  ^^  ^^^  aUeged  that  the  alienation  is  found  by  mce\ 
^bci7ofbim  V^^  "^^  >  ^^  therefore  it  fcems  that  the  king  may  have  cbattU 
iHcaf>itethc   without  office.     Br.  Prerogative,  pi.  33.  cites  2  r).  3.  71. 

moiety  of  »  .  .  •  * 

the  tumor  of  D.  to  which  the  advontfon  is  up^ntLint,  and  aliened  without  Ucence.  Br.  Alienations 
pi.  I.  cites  47  K.  3.  ai. 

S.  C.  cited  2.  It  is  faid  that  the  feifure  is  only  as  a  diftrefs  for  a  fine  to  the 
Ji'±\^  *"  king,  and  not  to  give  the  king  .the  franktenement,  and  after  fine 
2  infi.  66.    made,  the  alienee  Siall  re*have  the  land.    Br.  Alienations,  pi.  10. 

fays  that        cites  20  Aff.  17. 

fome  did 

hold,  that  by  alienation  without  licence  the  lands  were  forfeited  to  the  king,  by  reafon  of  the 

'words  of  Magna  Charts,  that  no  freeman  (hall  give,  ice  but  that  others  held,  that  the  land  fliould 

Only  he  feifed  as  a  diftrefs,  and  a  fine  to  be  paid  for  the  trefpafs,  which  Id.  Coke  takes  to  be 

the  better  opinion.— ——Jenk.  56.  pL  4.  {ays  it  was  a  forfeiture  of  the  whole  before  tbe  ift  /of 

£.  3.  la. 

Till  this  3.  See  ftat.  i  E.  3.  Pari.  2.  cap.  I2»  That  land  held  in  capite^ 

femaSne'd  a  «'''^'^*  "  aliened  without  licence^  Jhall  not  he  by  this  forfeited^  hut  the 
queaion       king  Jhall  take  a  reafonahU.fine.    Br.  Alienation3>  pi.  34. 

-tindeter- 

minedy  whether  in  fuch  cafe  the  land  was  forfeited,  or  to  be  feifed  only  as  a  diftrefs ;  and  tte 
aft  extended  to  lands  holden  of  the  king  by  grand  ferjeanty,  aliened  without  licence,  a  Inft. 
66.  >  .By  this  ftatute  the  alienation  ihali  itand,  and  it  is  only  finablo.  Jenk.  88.  at  the  end 
6fpL72. 

r  28 1  1       4*  Tenant  of  the  king  aliped  in  fee^  an4  died^  his  heir  within 

agej  the  kinz  (hall  not  have  the  ward;  for  the  alienation  hgvodf 

fave  the  trejpafs  to  the  king^  which  is  only  tf  fine  by  feifure ;  bii< 

the  alienation  is  ^ood.     Contra  if  the  alienor  was  tenant  in  tail. 

Br.  Alienations,  pi.  29.  cites  26  H.  8. 

S.C.  cited         5*  If  the  alienation  without  licence  ht  found  hy  office^  the  ling 

Sav.  x6.  in  Jhall  have  the  ijfues  of  the  land  from  the  time  of  the  inquilition  taken^ 

^^*         and  not  before.    Br.  Alienations,  pi.  29.  cites  26  H.  4. 

6.  The 


aitenattonisf.  z^t 

6.  The  fine  for  alienation  was  to  be  pat  J  by  t^e  alienee^  or  thofe 
that  chimed  by  or  under  him^  and  if  the  fine  was  not  paid,  the  land 
Ihould  be  feifed  into  the  king's  hands ;  and  the  intent  of  a  parlia- 
ment is  always  intended  juft  and  reafonable,  and  therefore  if  a  dij- 
feijir  of  lands  in  capite  makes  an  alienation  without  licence^  and  the 
dtffeifee  enters^  the  land  (hall  not  be  feifed  for  the  fine ;  for  the  dif- 
feifee  is  in  bv  a  title  before  the  alienation,  and  fo  in  other  like 
caies.  If  he  m  the  reverjion  levies  a  fine  of  lands  holden  in  capite 
without  licence,  the  lejfeefor  life  Jhall  not  be  charged  with  the  fine, 
becaufe  that  eftate  was  before  the  alienation ;  but  yet  in  a  quid 
juris  damat  the  leflTee  (hall  not  be  compelled  to  attorn,  becaufe  the 
court  will  not  fufFcr  a  prejudice  to  the  king  in  like  manner  as  if 
the  reverfion  had  been  aliened  in  mortmain,  without  the  king's 
licence.     2  Inft.  67. 

7.  Tenant  in  cafite  made  gifi  in  tail  to  J.  S.  upon  condition  that  Le.8.pl.TT. 
if  be  aliened  it  flyould  be  lawful  for  him  to  enter,  y^.  aliened.  Te-  ^p?.**Qc 
nant  in  tail  entered  for  the  condition  broken.    It  was  adjudged  that  adjudged 

a  fine  for  the  alienation  of  the  tenant  in  tail  was  due  to  the  queen,  accordingly. 

and  that  the  queen  might  charge  the  lands,  in  whofe  hands  foever 

they  came,  for  this  fine  %  and  the  duty  was  not  difcharged  by  the 

entry  of  the  tenant  in  tail  for  the  condition  broken,  but  the  tenant 

of  tne  land  was  chargeable  for  the  fame.    Mo.  172.  pL  305.  Trin. 

24  Eliz.  in  the  Exchequer,  Trefliam's  cafe. 


(E)     Licence.     Fines, 


give  nne  tor  lucn  alienations ;  and  10  tne  parchafed 
ftatute  is  in  affirmance  of  the  common  law  \  and  fo  is  Magna  Charta,  the  manor 
Br.  Alienations,  pi.  34.  of  n.  which 

^  ^     ^^  was  held  of 

the  king  in  chief  without  licence,  and  the  other  faid  that  it  was  btlA  of  the  kmntr  of  PLktrinfr^ 
farceloftlH  Hutthy  of  LancaJUr ;  and  it  was  admitted  there,  that  if  it  be  held  of  the  honour,  and  not 
m  capite,  he  may  alien  without  licence.    Br.  Alienations,  pi.  11.  cites  29  Alf.  38. 

A  man  (hall  not  make  fine  for  alienation  for  land  bild  of  the  king  of  an  honour ,  but  for  land  held 
in  capitt ;  and  tenure  of  honour ^  nor  a  manor,  if  not  in  capite ;  fof  it  is  not  of  the  perfon  of  the  king. 
But  Brooke  fays  Cave  {  for  there  are  eertain  honours  which  are  in  capite,  and  there  is  a  writ  that  the 
efcheator  fliaU  not  grieve  a  man  for  alienation  of  land  held  in  capite  as  of  an  honour ;  for  this  is 
M  cipiio  ^fthe  honour,  and  nut  in  capite  of  the  perfon  of  the  king,  and  then  he  (hall  not  make  fine  for 
alieuatioo  of  ic«    Br.  Alienations,  pi.  33.  cites  the  Regiiter,  fol.  184. 

2.  If  a  bijbopj  tenant  of  the  king  in  capite^  had  leafed  for  life^  he 
ihall  make  fine  for  the  alienation.  Br.  Alienations,  pi.  24.  cites 
46  £•  3.  and  Fitzh.  Forfeiture  i8. 

3.  It  was  (aid  for  law,  that  the  fine  for  alienation  is  the  value  ^  f  282  1 
the  land  aliened  by  the  year^  and  the  fame  law  of  fine  for  intruilon  g      ^  ■ 
upon  the  king.     But  the  fine  to  have  licence  to  alien  is  only  the  ^d  pL  41.  cites 
part  of  the  annual  value  of  the  land  that  fhall  be  aliened*    Br.  Alie*  S.  c— — 
nations,  pi.  29.  cites  Palch.  31  H.  8,  fa^"*h^'' 

4.  But  for  licence  to  alien  in  mortmain^  the  fine  is  the  value  ^  u^n  con- ' 
the  land  for  3  yeart.     Ibid.  ference  had 

"^  with  the 

kio|;*s  offictrs  and  th«  judge,  it  was  ordained  that  feeing  the  king's  tenant  could  not  alien 

X  3  withwit 


sS2  aitenfttimitf. 

without  licence,  for  if  be  did  he  flioiAd  |>a|r  a  ilnt^  that  for  a  lioMiei»>t«  be  ohaitifB&,  the  kiof 
ihould  have  tlie  3d  part  of  the  value  of  the  land,  which  was  holden  reafon2d>ie>  and  the  foofica 
ihould  pay  the  fum»  hecaufe  his  land  wa.s  otherwife  to  be  charged,  and  rid  oF  the  trouble  and 
(Charge  by  the  writ  of  Quo  titulo  ingrefliis  efl:  i  and  if  the  alienation  was  without  lieencey  cben 
a  reafonahle  fine  by  the  iUtute  was  to  be  paid  by  the  aliens  wbioh  thef  refolvod  to  bo  oof 
year*s  value,  which  ever  dnce  conilaiitly  and  continiialiy  hath  been  obferved  and  paid* 

5.  Though  ^e  reftraint  of  Magna  Chartai  as  to  avoidance  of^ 
JIati  ofthejeoffte  by  Ac  heir,  is  taken  away  l^  the  ftatute  18  E-  1. 

of  quia  emptores  terr^rum,  yet  that  is  only  fecuildum  quid,  and 
Hot  fimplicitcr ;  for  in  rcfpeflc  of  the  king^  the  fine  (br  sMienation 
remained  due^  and  lierewith  agreed  conftant  :^ld  continual  ti&ge, 
a  Inft.  67.  ^ 

6.  Till  HtysL  ftatute  of  wiHs,  37  H.  8.  cap.  i.  mne  ever  faidjhu 
in.  the  Hanaher  who  recovered  land  by  fuffetance  ag^nift  the  king's 
(enant  who  neld  in  capite  \  hut  by  this  ftatute  nmv  he  Jhall  pay  fine 
fir  recovery  as  well  as  fir  fioffkent,     Br.  Alienations,  pi.  3pt. 

7.  12  Cetr.  2.  cap.  24.  ta^es  away  all  ttnuret  by  knights  firvice^ 
^nd  all  fines^  feifure^  and  pardons  fir  alienations^  and  aS  thcidents 
thereto^  faving  fines  fiir  alienations  due  by  particular  cuftom  of  par t 
ticular  manors^  b^c.  other  than  of  lands  holden  imme£ately  of  the  ting 
in  capite^  efnd  turns  aO  tenures  into  free  and  camaonjka^e^ 


j^F)     Fines.      Pardon  of  Fine?  or  Forfeiture, 

Conftrued  How, 

« 

Br.Alicna-    i.  *  I  ^ENANT  of  the  king  made  zfioffmenf  inficy  and  retook 
tions,pl.io.  A    iQ  ijjj^  ^fij  his  fime  in  tail^  the  yaminder  to  bis  night 

'!!!^?ciSL  *"''^'  ^^  ^^^^?  ^^^  ^^  ^^^i  pardoned  to  the  fime  all  aliemUons^ 

91.  pi.  79.  hut  not  fines  for  alienations,  nor  frefpafs,  and  yet  it  was  held,  that 

S.C.  fays  by  this  he  (hall  not  have  fine  for  alienation  ^  but  the  feme  by 

rfWthww«'*  ^^^  cannot  alien  j  and  note,  th?it  this  tenant,  wjio  aliened,  held  of 

thtt  aii«n9r  the  king  in  capite.    Br.  Alienations,  pi.  8.  cites  f 4  H.  6.  26. 

^ion,  lor  flia 

eniei»  as  tenant  without  the  king's  liccnc^,  and  this  i«  an  ali^natipa  wit^at  liceocei  asda  w^mui 

done  to  the  king  i  By  (he  jufticef. 


(G)     What  fhall  Be  faid  fuch  an  Alienation. 


[283] 


I*  TT  feenis  that  recovery  fuffered  by  defauU  is  a  demife  or  alie- 
**  nation.  Br.  Alienations,  pi.  32.  cites  Mich.  4  £•  3^ 
%.  [And  therefore]  if  a  man  recovers  in  valfie  againfi  an  abhot^ 
the  founder  (hall  haye  writ  of  contra  formam  colTatioais  by  the 
ilatute  which  fpeaks  only  of  aliena^ions^  therefore  ice  there  that 
recovery  is  an  alienation.  Br.  AUenatiohs,  pi.  32.  cites  F.  N.  B, 
2X1.  Dut  till  th^  ftatute  of  wills,  32  H.  8.  c^.  i,.  none  ever  paid 
a  fine  in  the  Hanaper  who  recovered  land  by  (uiFerance  atfainft  the 
tenant  of  the  king  who  held  in  paipite,  but  now  by  this  ftatute 
iie  (ball  pay  a  fine  for  recovery  as  well  as  for  a  feoffment,  and 
therefore  it  feems  properly  no  a^enation  \  but  quaere  \  for  it  is  a 

fpo4 


goed  fttffcianee  to  make  it  to  be  the  land  of  anoCher,  which  is 
alicnum  foctve^  but  yet  this  is  fuppofed  to  be  b/  title*  Br*  Alie* 
nationSf  pi.  31.  cites  Mich.  4  £.  3* 

3.  Where  an  athowjin  de/csnds  to  3  ciparcemrs  armng  9ther  lands  Br.  Qnare 
held  in  capite,  hy  which  the  king  is  pofleffed,  and  partunn  is  mait  ^^^""^^^  P'" 
in  Chancery^  to  that  the  advavtffcn  is  alhtted  t9  the  om  in  allowance  s.c/ 

of  other  knd)  &c.  and  afiir  livery  Jited  they  make  a  comp^on  U 
prefent  by  tumsy  this  amounts  to  an  alienation  of  what  the  kin^ 
was  afcertained  of  one  fole  tenant  before  by  matter  of  record,  and 
now  all  3  are  tenants  by  matter  in  hSt  without  licence,  Bn  Alie« 
nations,  pi.  7.  cites  21  K.  3. 31. 

4.  In  affifo  3  jointenants  were  of  land  held  of  the  king  in  capite,  *  ^f-  Alic- 
(and  the  one  reUaled  to  his  two  companions^  and  pleaded  pardon  of  it,  Tf^^^es^  * 
Quod  minim !  r  or  where  three  jointenants  are^  and  die  one  re-  s.  c.  ac 
leafes  to  the  other  2,  there  needs  no  licence  nor  pardon,  for  the  2  cordingijr. 
ar^  in  by  the  firftfeoffor^  and  not  by  hin\  who  releafed,  as  it  is  agreed  iHTfaid^n* 
Mich*  *  37  H.  t.    Br*  Alienations,  pL  4.  cites  8  K.  4*  8.  amfe  of 

rent,  40  E. 
3.  5.  that  whare  two  jointeaants  of  the  king  are»  and  tlie  one  rdeaies  to  the  other,  he  ought  to 
have  licence,  and  foch  licence  was  pleaded  fitf*  fuch  releafe  in  the  affife  of  the  dpke  of  York, 
S  if .  4*  tit.  Licence  in  Ficzh*  i.  but  Brooke  fays,  (^sre  if  of  aeceflity,  for  it  foems  to  be  no 
alicnarii>iH  tbid. 

5*  B'ut  where  the  one  rekafes  to  the  one  of  the  other  2,  there  he,  *  Br.  AUe- 
who  took  the  rekafe,  is  in  of  the  3d  part  b^  him  \  contra  if  he  had  ^^^ckes**^' 
releafed  to  all  his  companions,  and  with  this  agrees  *  33  H.  6.  fol.  s.  c.  ac- 
4*  and  fo  it  is  ufed  in  the  Exchequer  that  this  is  no  alienation  \  cordingly. 
Quod  nota*    Br.  Alienations,  pi.  4.  cites  8  H.  4*  8L  where  a  "^ 

man  rekafct  by  fine  /o  tbt  tmattt  of  the  kitigf  this  ts  no  alienation.    Ibi<k  cites  Pafch*  37  H.  8.— 
Cmtrnof  ajne  ufon  cmtjanc*  ofrighf  come  cn^  Ice*  for  this  is  eftate  OUkId  bf  eooclnfioQ.    Ibid. 

6.  A  recovery  of  die  land  againft  tho  tenant  flnJl  bind  the  lord 
alfoy  and  recovery  of  the  fervices  againfl  the  krdjhall  bind  the  tenant 
alfo  \  Quod  nota ;  and  therefore  no  alienation*  Br.  Alienations^ 
pi.  32.  cites  39  H.  6. 

7.  Devife  by  tefiament  was  taken  to  be  an  alienation.  Br.  AUe« 
nations,  pi.  37.  cites  H.  3.  M.  i« 

8.  M.  tenant  in  capite  covenanted  4  Ellz.  with  A*  and  B.  tofuf- 
fer  a  recovery  before  Eafter,  to  the  tife  of  hin^eVfor  lift^  with  r/- 
mainders  over^  and  with  power  to  revoke  and  declare  new  ufes  by 
deed  or  will*  The  queen  licenfed  M.  to  alien  to  A»  and  B.  without^ 
Tnentioning  any  declaration  of  ufes.  MLfuffertd  a  recovery ^  and  in 
34  Eli%.  by  will  revoked  the  ufes^  and  Jeclarod  new  ufes*  Upon 
conference  with  the  two  Ch.  J.  and  other  juftices,  it  was  adjudged 
in  the  Exchequer,  that  the  queen  ihall  not  have  fine  for  this  exe- 
cution of  the  ufes,  bccaufe  the  execution  of  them  was  by  ftatute^ 
viz.  27  H.  8.  of  ufeS)  whereto  every  one  is  party,  and  (o  cannot 
do  wronfi; ;  and  becaufe  all  the  new  ufes  arije  out  of  the  poJfe£ion  of 
the  conujeesy  there  needs  not  any  new  licence  for  limiting  any  new 
life  to  srife  out  of  the  faid  recovery.  6  Rep.  27*  b.  f^SSx.  43  £liz. 
in  the  Exchequer.    Lord  Mountague*s  cafe* 
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9*  So  where  S,  levied  a  fine  of  capiu  lands  without  licence  to  the 
uTes  in  the  indenture^  viz.  to  himfelf  for  life,  &c.  with  a  provifo  to 
Lmic  by  writing  the  fame  lands  to  anv  wife  which  he  fhquld  after 
Qiarry,  for  a  jointure.  Afterwards  the  alienation  is  pardoned  by  fia- 
tute  of  i^  Eliz,  and  then  be  marries j  and  by  writing  limits  the  lands 
to  his  wife  for  Ufe^  and  dies.  Adjudged  that  no  nine  fhall  be  paid 
for  this  limitation.  6  Rep.  28.  b.  cites  it  as  adjudged  in  the  Ex- 
chequer, Pafch.  43.  £liz.  Smith's  cafe. 


(H)  At  what  Time  it  might  have  been  by  Licence. 

S.P.  Br.  X«  f  F  the  king  has  land  byfeizure  of  a  prior  alien  in  time  of  war, 
Alienations,  A  ^^  ^^^  temporalties  of  a  bijhop  by  feifure  for  any  contempt^  or 
Fitzh'  "  ^*  ^^  l*"^  of  the  heir  of  his  tenant  who  holds  in  capite  for  primer 
Grants,  pU  feijitty  Scq,  in  thefe  cafes,  if  the  king  licences  the  party  to  altenj  or 
B*^*f — in  "^^  ^  feoffment  during  the  time  that  the  king  has  poneffton^  the 
wlhcn^that  p^i^y  cannot  alieny  notwithftanding  the  licence,  till  he  has  the  ptf^ 
tbe^f>niay  feffion  out  of  the  hands  of  the  kingi  for  when  the  king  feifes  land  tor 
if  "*i/X  suienation  without  licence^  and  licences  the  feoffee  to  make  fisoff* 
iw%td  L  ment,  he  cannot  do  it  till  he  has  the  poffeffion  out  of  the  hands  of 
viry.  But  the  king,  and  not  before,  and  then  he  may  execute  his  licence. 
€mtra  by       Br.  AUenations,  pL  9.  cites  ai  H.  7-  7.  per  Frowike  Ch.  J. 

Ibid,  cites  si  H.  7. 7. 

2.  So  where  he. has  land  in  ward^  or  for  primer  feiiln.  Br.  Alie- 
nations, pi.  9.  cites  21  H.  7.  7.  per  Frowike  Ch.  J. 

3.  So  where  the  king  has  a  term  becaufe  the  termor  is  outlawedj 
end  he  licences  the  lejjor  to  make  a  feoffment^  he  cannot  execute  it 
during  the  king's  poffef&on,  but  the  other  juft ices  faid  it  was  a 
very  dubious  csue,  and  that  they  would  be  advifed  thereof.  Br« 
Alienations,  pi.  9.  cites  21  H.  7.  7.  per  Frowike  Ch,  J. 

( I )     Pleadings. 

J.  O  CIRE  Facias  iffued  upon  office  found  thai  W.  was  feifcd  of 
^  certain  tenements  in  B.  in  ree,  and  died  feifed,  and  the  land 
defcended  to  R,  his  fon  and  heir  an  ideot^  and  it  was  held  of  the  king 
in  chief,  and  N,  had  entered^  who  came  and  pleaded  a  releafe  of  the 
heir  to  M.  who  enfeoffed  M.  abfque  hoc  that  he  was  ideot  \  per  Fmch. 
.  we  pray  upon  his  conufance  that  the  land  be  (eifed  into  the  hands 
of  the  Icine,  &  non  allocatur,  becaufe  the  writ  (hould  fay  why  the 
land  fhould  not  be  feifed  into  the  hands  of  the  king  for  caufe  of  the 
ideocy,  and  the  alienation  is  not  con^rifed  in  the  writy  and  tberrfore 
heJbaU  not  anfwer  to  the  other  point  without  other  gamiflmentfor 
this  purpo/e ;  Quod  nota ;  and  it  is  faid  there,  that  upon  alienaUon 
without  licence  a  man  cannot  traverfe  the  tenure  of  the  king  in 
cqpite  till  the  office  be  foimd  of  the  alienation  and  tenure^  for  a  man 
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iludl  not  traverfe  the  title  of  the  king  before  it  be  found  by  office. 
Br.  Alienations,  pi.  14.  cites  50  AiT.  2. 

-*  2.  It  was  touched  by  the  ferjeants  at  the  bar,  that  if  the  hni 
was  in  tbt  iing*s  hands  by  0.0  divers  titles^  the  party  jhall  anjwer  to 
all  the  tides.    Bn  Alienations,  pi.  16.  cites  4  H.  7.  5. 

For  more  of  Alienations   in  General,  fee  ConOitiOtlft 
iFltlM)  stnd  other  proper  Titles* 


(A)   :^manatft. 


I.  T  T  THETHER  fuch  a  day  of  the  month  was  on  a  Sunday  Le.  t4».i*. 

VV     ^^  '^ot,  and  fo  not  a  Dies  juridicus,  is  triable  by  the  3»8.  Pafch. 

country  or  the  almanack.    D.  182.  pi.  55.  Pafch.  2  Eliz.  in  cafe  B!R.*Pas* 

of  Fifh  V.  Brockett.  v.FaiKctc, 

it  was  faid 
that  the  court  might  judicially  take  notice  of  almanacks^  and  be  inihrmed  by  them  ;  and  cited 
Roberts's  cafe  in  the  time  of  Id.  Catline ;  and  Coke  faid  that  fo  was  the  cafe  of  Galery  v>  Ban- 
biuryt  and  judgment  accordingly.— ^Cra*  £.  227*.  pi.  12.  S.  Cand  heM  that  examination  by 
.almanacks  was  fufficient,  and  a  trial  per  Pais,  not  necefTaryy  though  the  error  afligned,  viz.  that 
the  i6ih  Feb.  on  which  day  judgment  was  (aid  to  be  given,  was  on  a  Sunday,  was  an  error  in 
faft ;  and  the  judgment  was  reverfed. 

2.  Almanack  is  part  of  the  law  of  England)  of  which  the  court  s.p.  bf 
muft  take  judicial  notice;  per  Holt  Ch.  J^    6  Mod.  41.  Mich.  HoU,Ch.J. 
2  Ann.  The  Queen  v.  Dyer.  ^^^  «  ^^ 

fextilis,  arid  that  it  is  the  fame  In  cafe  of  moveable  feafts,  and  the  diverfity  between  them  arid 
fixed  feafts  is  ridiculous ;  but  the  almanack  to  go  by  is  that  annexed  to  the  Common  PrayiT 
Sook.  6  Mod.  81.  Trin.  2  Ann.  B.  R.  in  cafe  of  Brough  v.  Perkins.— ~ 3  Salk.  69.  S.  C.  but 
S.  P.  does  not  appear.— The  diverfity  of  fixed  and  moveable  feafts  was  condemned  per  tot. 
cur.  For  we  know  neither  the  one  nor  the  other  but  by  the  almanacks,  and  we  are  to  take 
notice  of  the  courfe  of  the  moon.  6  Mod.  159.  160.  Pafch.  3  Annx,  B.  R.  in  cafe  of  Harvey 
V.  Broad.^— Ibid.  196.  S.  C.  and  Holt  Ch.  J.  faid,  that  at  the  council  of  Nice  they  made  a  caU 
culation  moveable  for  Eailer  for  ever,  and  that  is  received  here  in  England,  and  become  part 
of  the  law ;  and  fo  is  the  calendar  eftablilhed  by  aet  of  parliament. ——2  Salk.  6a6.  pt  S.  S.  C. 
accordingly  per  cur. 

3.  Whether  the  patent  to  the  company  of  Stationers  for  file  print* 
ing  of  almanacks  be  good  or  not,  fee  10  Mod.  105.  The  Com- 
pany of  Stationers  v 

For  more  of  Almanack  in  General,  fee  other  prope^^ 

Titles. 


(A)    aimoncr. 
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(A)  :aimoner. 


I.  rry  H  E  almoner  is  acctmOaile  by  6  £*  6.  i6.  per  Mr.  An- 

J[  drews  in  his  riding  on  this  ftatute,  Aug.  1628.  Cited 
D.  77.  pi.  37.  Mare. 
*r».  77.pl.  2.  The  almoner  has  not  any  tntereft,  but  is  minifter  and  has 
S7*  Mich,  difpofition  of  the  alms  of  the  king  durante  bene-placito ;  and  if  the 
lington  V.'  almoner  commit  treafon,  and  be  attainty  this  is  no  firfiiture  of 
Cox,  contra  what  is  granted  to  him  in  the  ufual  form,  but  only  during  his 
--If  a/r/o  life,  yet  Sie  king  may  grant  it  at  will  without  recital,  becaufe  it 
Je{udt9tht  ^^  ^  '^^  eftate  thaui  be  has,  and  if  be  grant  the  goods  and  chattels 
^fff,fuch  of  felo  de  fe,  he  *  ne«d  not  mrcAr  ih&  grant  of  diem  made  to  the 
4iebt  (hall  almoner,  nor  to  determine  his  will  as  to  them,  i  Rep.  50.  in 
fori'^hc^  Altonwood's  cafe,  cites  Hale's  cafe. 

IbaU  diftiribuu.    Savil..  6&.  pi.  199^ 

Foj!  more  of  Almoxier  ia  General,  fee  oliicr  proper  Tides. 
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« 

*  (A)     Ambaflador.    Who.    And  How  confidered* 

And  How  far  protcfted  and  privileged  as  to  him-- 
felf  and  Servants. 

U  ^nr^HE  opinion  of  Juftice  Afhton,  39  H.  6.  39.  was  that  fm 

X  arnhaffador  ought  to  hefent  to  the  Pope ;  but  there  have 
been  many  precedents  tx>  the  contrary ;  fix  the  Pope  is  a  temporal 
as  well  as  fpiritual  prince.  4  Inft.  156.  cap.  26« 
The  quef*  2.  There  being  amity  between  king  H*  8.  and  the  French  king^ 
L^s.^m  qw*  ^^  ^^^^^  between  H.  8.  and  the  Pope^  R.  Pole,  a  rebel  and  traitor 
tcbeliionem  to  the  king  of  England^  Jiieth  t^  Romt^  whom  the  P«^,,  being  in  amity 
contra prin-  with  the  French  king^fehdeth  a$  ambajfador  to  him:  The  king  of 
^  ucm  Icga-  England  demanded  his  rebel  of  the  French  kingj  notwithftanding  he 
nis,  conti-  was  fent  as  ambaflador ;  fed  non  pr^Bvaluit*  4  1(^1.  153.  cap.  26. 
ut,  legati     cites  it  as  in  the  time  of  H.  8. 

priviUgiis 

gaudeat,  &  non  ut  hoftis  pcenis  fubjaceat«  And  it  was  refolyed  that  hf  had  loft  the  privilef^e  of 
an  ambalTador,  and  yuas  fubjedt  to  pwuflimenC.  4  In  A*  152*  cap,  26.  cites  rj  Eliz.  The  bi(hop 
pf  RolTe's  cafe. 

AmhaC[a(Ior$ 


AaMbAw9 $ughii» U ie^ /rqm aii  tHJurMs  and  «M*ai»^  hf  the  Izm  ti  tSk  countries  and  of  all 
Mtions.  They  ought  to  hejafe  andfure  in'aucry  place^  infomuch  that  it  is  not.  lawful  to  hurt  tht 
gtmhaJTadms  ofomr  entmeiy  and  herewith  ac;rees  the  civil  law.  And  if  a  baniihed  man  be  fent  at 
Mibaffador  to  the  |>lace  from  whence  he  is  baailhedy  he  may  not  be  detained  or  offended  there, 
and  this  agrees  aUb  with  the  civil  law.  4  Inft.  153.  cit»  it  a»  refolv^ed  Hill.  i»  Jac* 
Falachic's  cafe. 

•  J.  At  ii\\s  day  thtre cznhe  m ambajbibr  tvithotit  letters  of         Omnislega- 
imci  cf  his  fovereign  to  another  that  bath  Jbvereign  authority.  buV^LS'**' 
4lnft.  153.  cap.  26.  cites  it  as  rehlvcd  Hilu  12  Jac.  in  Pala-*  a^^isnoc 
chie's  cafe.  i^g^f^s  f  for 

ifhebefenC 
from  a  fovereign  power  to  Another  of  fovereign  power  to  treat  between  them*  although  in  his 
letters  of  credence  he  be  termed  an  agent  or  nuntiu:»y  yet  be  is  an  ambaflador  or  legate.  4  Inft« 
*5>  cap.  26. 

4«  P»  an  ambajfador  wasfeni  by  the  ew^eror  of  JMbroeco^  then  at 
fuar  with  Spain^  to  the  ftates  of  HoUand)  and  gave  him  a  commiffhn 
$0  take  Spaniards  and  their  goods^  Accordingly  he  toot  2  Sfanijk 
fiips^  and  he  togedier  with  the  prises  were  driven  hy  firefi  ofwea-^ 
tber  into  England,  The  Spaniih  ambafiador  here  charged  him  at 
die  council-table  with  piracy^  and  die  lords  of  the  council  leferred 
it  to  the  chief  juftice  of  England,  the  maftet  of  the  roHs,  and  die 
Htd^  of  the  admiralty,  who  aU  agreed  dis^  b^  this  taddng  he  it 
not  in  judgment  of  law  faid  to  be  a  pirate^  in  r^ard  the  king 
of  Spain  and  the  king  of  Morocco  were  enemies^  and  that  open 
boftUity  is  between  them,  and  therefore  fuch  taking  from  an  ene« 
my  is  legalis  capdo.;  but  admit  that  P.  was  no  ambafIador>  yet  hy: 
ireafon  of  the  enmity  between  the  two  kings,  he  couM  not  be  in- 
dt£bd  as  a  pirate  before  commiflioners  upon  the  ftatute  of  28  H. 
8,  capt  I5»  becaufe  one  enemy  cannot  be  a  felon  for  taking  the 
goocb  of  another.  See  4lnft.  152. 153. 154.  cap.  26.  and3Bulft« 
357.  28«  Pafch,  1 J  Jac.  Palachie's  cafe, 

5*  But  if  z  foreign  ambajadory  being  prorex^  convmte  here  any  AnambaC. 
frime^  which  is  contra  jus  gentium^  as  treaifon,  felony,  adultery,  or  ^fr^  ?**** 
way  other  crime  which  is  againft  the  law  of  nations,  he  kfes  dfc  S!©iJw  «g 
privilege  and  dignity  of  an  ambaflador,  as  unworthy  of  (o  hi^h  a  nacure  andi 
place,  and  may  be  punijhed  here  as  any  other  private  alien^  and  not  iwi^*^ » 
to  be  remanded  to  his  fovereign  but  by  curteiy ;  andyi  ^contrasts  ^^l^ 
then  be  goodj  jure  gentium^  he  muft  anwer  here.    But  itany  thing  any  offence 
be  tftalum  prohibitum  by  any  a£t  of  pariiament,  private  iaw,  or  againit  the 
^uAom  of  this  realm,  which  is  not  malum  in  fc  jure  gendum,  nor  ^^^'^'e 
tcoima  jus  gentium,  an  ambai&dor  refiding  here  ihaO  not  be  bound  OiaUiofehis 
by  aay  of  tSem ;  but  otherwiTe  it  is  of  the  fiibjeds  of  either  kuig-  privilege, 
dom,&c.    4 1«ft.  ,53.  cap.  a*.  ^Xil 

againft  a  ^f^hrv^  /otv  of  any  realm,  as  for  apparcT,  ^c.    Agreed  by  the  civilians.    Roll.  Kep.  X75* 
pL  1 1.  Fafch.  S3.  Jac.  &  R.  Mrtdh'scnfe>  aHas  Palachie's  oafew— — 3  Bulft.  st^  S«  C. 

By  tbe  law  of  natioB9|  il  an  ambaifulor  compaffes  or  wtemdi  tht  dmth^fthe  ferjm  ffth*  khig  in 
whoifo  land  he  is,  he  may  be  condemoeJ  and  executed  foe  trtafon  ;  but  if  he  oocnipiu  any  other 
tmibik  befides  this,  it  it  other wif* ;  but  he  ought  to  be  fent  xh  his  own  realm  ;  per  Baoon,  at* 
tomey  g«i.  RolLIU^  1%$,  pU  17.  Pafch.  11  Jac.  B»  R.  in  cafe  of  Che  king  r.Owon,  aUnCoUias* 

%  6.  The  office  of  an  atnbajfador  does  nei  include  esfreemraiien  prim 
vaUy  buk  public  for  the  king,  nor  fer  any  feveral  wbjedii  otherwifif 
than  as  it  $onuriq  tbe  king^  and  his  pesbltf  mniftfri  ta^froteff  tbem^ 
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and  procure  their  proteflion  in  foreign  kingdoms  in  the  nature  of 
an  office  and  negotiation  of  ftate,  and  therefore  they  may  'and 
ought  to  mediate,  profecute,  and  defend  for  them>  or  any  of  them, 
at  the  council-table,  which  is  as  it  were  a  council  of  ftate;  but 
when  they  come  to  fettled  courts,  which  do  and  muft  obferve  ef- 
fential  forms  of  proceedings,  viz.  Legitimos  procefTus,  then  diey 
muft  be  ruled  by  them,  and  not  confound  all  rules,  except  fome 
precedents  could  be  found  in  Chancery;  per  Hobart  Ch.  J.  and 
Nichols,  on  a  reference  to  them  by  the  Ld.  Chancellor.  Hob. 
114.  pi.  136.  Servient!  d'Acuna  (the  Spanifli  ambalTador}  v« 
Bingley. 

7.  On  a  bill  in  Chancery  againjl  an  Englifb  ambaflador  at  the 
court  of  Spain  to  redeem  an  old  mortgage,  the  court  ordered  pro- 
ceedings to  ftay  for  a  year  and  day  from  this  time,  unlels  de- 
r  288  ]  fendant  return  fooner;   per  Ld.  Somers.     Upon  debate  it  was 
agreed  a  proteSiion  lies  for  an  ambaflador  Quia  profefhirus,  or  Quia 
moraturus,  and  may  at  law  caft  an  ejfoignfor  a  year  and  iayy  and 
may  afterwards  renew  ity  if  the  occafion  continues.     2  Vem.  317. 
pi.  304.  Pafch.  1694.  Pilkington  v.  Stanhope. 
•  Defendant  .    8.  7  jtnn.  cap.  12./  3.  Juprocefsy  whereby  the  per/on  of  any  ant" 
faid  that  he  ^affadorj  or  public  minifler  of  any  foreign  prince  orjiate^  or  the  *  <&- 
firvM^to      nu/tici  fervants  of  any  fuch  ambaffadory  i^c.  may  bt  arreftedy  or  bis 

the  Meek-    goods  d^rainidy  Jball  be  adjttdged  void. 

lemburgh 

ambafTador.  It  was  held  that  menial  fervants  are  not  within  the  2&,  the  words  being  (domeftick) 

or  (domeftick  fervantsy)  who  are  fuch  as  are  employed  in  and  about  the  houlhold  affairs  oalj. 

Rep.  of  Praft.  in  C.  B.  i^  cites  it  as  7  Geo.  %•  Toms  v.  Hammond. 

The  defendant,  a  courier  to  the  Spanilh  ambaitidor,  movtd  to  ftay  proceedings.  The  plaiotiff 
alleged  the  defendant  was  a  trader.  It  was  anfwered,  the  trade  was  fo  very  inconliderabie  Uat 
It  could  not  amount  to  a  bankruptcy.  It  was  again  replied  that  a  probable  caufe  will  make  a 
bankrupt ;  and  it  was  further  alleged^  that  the  defendant  was  m  aomejfickf  had  no  fettIcA  yearly 
xv^tSf  and  that  being  rfgijlercd  in  the  fieriff's  ofia  was  not  materiai ;  fo  the  court  difchargeid  the 
rule  to  ftay  proceedings.  Rep.of  Pradl.  in  C.  B.  134.  Mich.  10  Geo.  a.  De-Ceriflay  v.O'Brian. 
.*  Barnes's  Notes  in  C.  B.  281.  Hill.  9  Geo.  2.  S.  C.  accordingly ;  and  cites  Midi.  10  Geo.  x, 

B.  R.  Ward  ▼.  Purcell.  ^ 

A  domeftick  of  the  duke  of  Holftein,  refident  here,  was  arrefted,  and  thereupon  gave  a  bail* 
bond ;  and  it  was  moved  upoii  this  ftatute  to  fet  the  fame  afide»  all  the  terms  required  by  the  a^ 
being  complied  withy  and  thereupon  the  arreft  was  fet  afide,  and  tlie  baU-bond  vacated.  8  Mod. 
a88.  Trio*  10  Geo.  i.  Crofie  v.  Talbot. 

9.^.4.  The  perfons  fuing  forth  fuch  procefsy  their  attomies  and 
foHcitorSy  and  the  officers  executing  the  fame^  being  conviSled  theroif 
by  confeffion  of  the  party^  or  by  the  oath  of  one  witnefs  before  the  uU 
chancellor  and  the  chief  jujlicesy  or  any  two  of  thenty  /hall  be  deemed 
violators  of  the  laws  of  hat  ions  y  and  Jhall  juffer  Juch  penalties  and 
torporal  punijhments  as  theyy  or  any  two  of  theniy  JhaU  judge  fit. 

S,  5.  No  merchant  or  trader  within  tie  defcription  of  any  of  the 

Jlatutes  ofbankrupty  putting  himfelfinto  the  fervice  of  any  ambajpi'^ 

dory  /hall  have  any  benefit  by  this  a£i ;  and  no  ferfon  /haU  be  pro^ 

c ceded  againft  as  having  ar re/led  the  fervant  a  an  amjbajfadary  (^c. 

unle/s  the  name  of  fuch  jervant  be  firft  regiftereain  the  focretary*  s  of 

ficoy  and  tranfinitted  to  the  /hertffs  of  London  and  middlefexy  who 

mufi  hang  it  up  in  fome  public  place  in  their  office^ 

Abr.  Equ.         jo.  h  fervant  to  the  Genoefe  ambajfador  brought  a  bill  in  Cbattm 

sc" fays'    ^^7*    ^^  ^  moved,  that  be  fhouW  not  proceed  till  he  gaiuefh^ 

cuxitj 


€Uriiy  If  bond  in  40/.  penalty  for  p^ment  ofcojls  offuit  if  awarded  that  this  or* 
againjt  hintj  in  the  fame  manner  as  where  a  plaintifF  is  bevond  ^^^ 
Tea ;  and  a  precedent  was  cited  where  a  like  order  was  maae  in  mfmrM 
the  cafe  of  an .  ambaflador's  fervant  plaintifF  in  this  court,  and  m,  and  that 
dated  25  July,  8th  of  Ann.     And  it  was  ordered  accordingly,  thercafon 
2  Wms's.  Rep.  452.  pi.  142.     Goodwin  v.  Archer.  becaiJobV 

the  7tb  Ann.  aU  procefs  againft  ambafladors  and  their  fervants  are  made  void|  fo  that  if  tlie  biU 
be  difmifled,  no  procefi  could  ifTue  againd  him. 

11.  The  refident  from  Venice  made  affidavit^  that  one  taken  in 
9^ecution  was  hi$  feeretary^  and  that  his  name  was  entered  in 
the  fecretary* i  office^  though  not  tranfmitted  to  the  Jheriff  of  Adiddle^ 

fex  till  after  he  was  arrejfiedy  and  upon  affidavit  that  the  fecretary 
offered  to  (hew  his  teftimonial  to  the  officer,  and  that  he  really  exer- 
cifed  the  office,  and  notice  being  given  of  the  motion,  the  court 
difcharged  him.  Barnard.  Rep.  79.  80.  in  B.  R.  Mich.  2  Geo.  2« 
Ward  V.  Purcel. 

12.  To  be  a  privileged  fervant  to  an  ambaffador  within  the 
ftatute  7  Ann.  it  is  not  required  that  the  party  actually  live  in  the 

ambajfador's  houfe^  but  neither  is  it  enough  that  the  party  is  re- 

eiftered  in  the  fecretary's  office  as  a  fervant,  but  when  he  comes 

for  the  benefit  of  the  aft,  he  muft  Jhew  the  nature  of  his  feroicc^  C  280  1 

that  the  court  may  judge  whether  he  is  a  domeftick  fervant  within 

the  meaning  of  the  aft  of  parliament.     Gibb.  200.  Hill.  4  Geo.  2. 

B.  R.  Wigmore  v.  Alvarez. 

13.  An  affidavit  for  difcharge  of  one  arrefled,  as  being  an  am- 
baflador's  fervant,  was.  That  he  was  hired  in  quality  of  a  domeftick 
fervant  to  him,  and  did  what  fervices  he  required  of  hirn^  but  be- 

caufe  he  did  not  fay  that  he  ahually  ferved  him  in  the  capacity  he 
was  hired  in^  which  the  court  held  neceflary  to  have  been  done, 
they  difcharged  the  rule  niade  for  (hewing  caufe.  Barnard.  Rep. 
in  B.  IR..  401.  Mich.  4  Geo.  2.  Ball  v.  Fitzgerald. 

14.  Defendant  was  arrefled  and  held  to  fpecial  bail,  and  moved' 
to  be  difcharged  on  producing  a  certificate  from  the  French  am- 
baflador,  that  he  was  his  mafter  of  horfe.    It  appeared  that  he  was- 
a  trader^  andfuch  a  one  as  a  commiffion  of  Bankruptcy  might  ijjiie  out 
againftj  and  lo  the  court  difcharged  the  rule  to  mew  caufe.     Rep« 
cf  Praft.  in  C.  B.  65.  Trin.  5.  Geo.  2.  Martin  v.  Sharopin. 

For  more  of  Ambafladors  in  general.  See  l^oUoSy  lifa»  i« 
MP*  10.  and  o&er  proper  Titles. 
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Fol.  x96r  (A)    Amendment.    At  Common  Law. 

•  Jo.  4A0.  [  I.  T  F  A«  bring^  a  writ  of  emr  9f9H  an  aHaindnr  of  mtrdfif 
pi.  8.  s.  c.  £  before  the  juftkes  of  affife,  and  affigns  for  error,  tbat  tbf 

^xi^^t  recml mf^hy  ^  c\cA  of  the  affifes  is,  that  hi  was  Miaa 

the  fayinpr  Ufon  B,  and  CL  juJUces  rf  ajfifi^  &cw  18  day  ^Mareby  8  Carolii 

^c wastncd  f„^  ^i  he  was  tried  htfrrt  the  fomt  jufticts  20$b  dajfofibi  fami 

f^Jju^-  """>^^  ofManby  this  certificate  of  the  ckck  of  the  aiOes  cannot 

ces  aids  not  be  amended  by  making  the  clerk  of  affife  to  come  into  coort  to 

the  matter,  smend  tt  accGffdiiig  to  the  record  before  the  jufticea  of  affile,  it 

may  ^i^the  W(^  Weaken  in  thi  tranfcribingy  becaufe  it  is  errsr  in  p$int  tffi^ 

lame  juf.  Cnlicet,  wbithir  tbert  was  a  antinuance  betwMH  the^iitb  day  and 

tices,  9nd  fhi  %oth  day,  and  therefore  the  coiiTequence  being  to  hang  a  mao 

^^^^^  Uipon  fudi  ait  amendment,  it  being  fo  penal,  it  is  not  to  &  fuffer* 

znimon ;  cd.    HiU.  14  Car.  Bi  R*     This  was  *  Sampfon's  cafe,  in  which! 

and  takes  (he  court  was  divided,  fciJicet^  Brampfton  and  Jones^  that  it  fliould 

theTing*'  not  be  amended,  and  Croke  and  Barklcy  e  contra.    In  the  argu- 

hadcertifi-  meot  of  which  thcfe  books  were  cited,  f  la  H.  7.  25.     %%  Rt 

ed  his  plea-  ^  ^,    22,  Edw^  4.  i2i     10  £•  4.  15.  no  amendment,  but  in  (cvt^ 

ll!!^ndment  ^  ^^  *^  ^  F^*^  dHVniffcA    Co.  4-  48.  /  «  H.  S< 

iboiddbe,  a  writ  of  Venire  iaeias  ifiiied  to  the  jiiry  in  the  tuai 

and  there-    couflty  to  amend*] 

foreefpe- 

cially  it  ought  not  to  be  in  this  cafe,  and  Brampfton  likeulfo  \^ii  of  the  £uh£  tfpihlon ;  but  th« 

]    other  two  juftices  liald  it  ameildablfel ;  k  a<]j€irnfltun 
f  Br.  Indielaienty  pl«  3a.  cites  8.  €•  but  S.  P.  does  nint  app«ar««-»— Ar.  Caufe 
-  de  rennover  plea,  &c>  pl>  27.  citeS  S.  C.  biic  S.  P«  does  not  afipear. 

X  Br.  Ittdidlment,  pi.  50.  cites  S.  C.  btit  S.  P.  dofes  not  appear.*  1  ■  An  inatnjithn  was  men- 
tioned  to  be  tak$n  adf^ffuMtm  Pwris^  Hfc,  in  cpm.Jitr.  Ukt,  Hit  Mantis  fsf  dn  'Mercurti^  (se.  Ifdt  it  Wtft 
quaflied,  hecaujoy  though  the  fefllnns  may  endure  ft  or  3  jday%  yat  tte  lacord  ooghi  to  rtttncioa 
that  the  (e(fions  were  held  at  a  certain  day.    4  Rep.  48.  pL  13.  HilL  30  £Uz.  Anon. 

Br.  Error,        ±,  Whext  judgment  is  errterid  in  &  Ri  or  in  Ci  A  (nherwUe  than 

^h\ ^1%^  '*^  ^^'^^^  "'  ^^  ^^  ^^^^  ^^  awarded  arid  marked  in  the  back  eja  writ 
'  '  'ot  fcroll,  and  not  entered  in  the  roily  all  fuch  things  may  be  amend* 
ed  the  fame  term^  becaufe  the  record  is  in  the  juftices,  and  iit 
their  breaft  the  (ame  term,  and  not  in  the  roll,  therefore  Aere  they 
amend  the  roll,  and  it  was  faki  that  this  was  not  the  record^  but 
in  another  term  the  roll  is  the  record,  and  fo  fee  this  amendment 
is  an  amendment  by  the  conmion  law,  and  not  by  &e  ftatiite  of 
amendments  of  fyllable  or  letter.  Bn  Amendment^  pL  32.  cite$ 
•  7  H.  6.  29. 

3.  It  was  affigned  for  error  in  affife  beeaufe  the  rcll  was  ifiu-^ 
comes  South,  without  tittle,  where  it  Jhould  be  vicecomes  South*  witB 
tittle  [or  dafh ;]  Halls  juftice  &id  it  iball  be  amended  by  the  ftatute^ 
which  wills,  that  where  in  the  reeord  is  letter  or  fyllable  too  mucb 


SbnenlMteitf  land  Jeo&ils.]  f  ^9 

or  too  little,  it  ihaU  he  amended ;  But  per  Cfaeneyy  It  fluJl  sot 
be  amended  by  ttie-Aatute,  but  fhall  be  iimeaded  ly  the  camman 
law ;  Cm*  ahuays  when  the  roU  was  ^nUred  csnlrary  U  the  mgimalj 
toe.  (as  here)  it  iliall  be  amended)  wherefore  it  {ball  be  amended^ 
&c.     Br.  Amendment,  pL  34.  cites  7  H*  6.  45. 

4*  So  of  Epus  where  it  fliould  be  Ep'us,  or  Dus  where  it  fliouU 
be  D^m^  with  a  tittle  [or  abbreviation.]  Br.  Amendment,  pi.  34. 
cites  7  H.  6.  45. 

5.  At  common  law  variance  in  any  part  of  the  record  from  the 
criginai  was  amendable  by  the  common  law.  8  Rep.  156.  b.  cites 
7  H.  6.  5.  a. 

6.  At  common  law  the  judges  might  amend  their  judgment  as  Co.Lrtto6o* 
well  as  any  other  part  of  the  record,  &c,  in  the  fame  terms  for  foft  i^'w 
during  the  term  the  record  is  in  the  breaft  of  the  juftices,  and  not  does  not 

in  the  roU.    8  Rep.  156.  b.  157.  a.  cites  7  H.  6.  20.  a.  b.  a  £.4.  ^peakoftbe 

^L^Tirt»-."L  XT     common 

3.b.    2R.3.  IX.  a.  b.  ^^^ 

7.  hut  at  common  law  the  mifprijion  of  the  ckrks  in  another  Urm  Powell  J. 
in  procefs  was  not  amendable  by  the  court  j  for  in  another  term  the  Jayf^g "  f 
rou  is  the  record.    8  Rep.  157.  a*  Lord  Coke, 

and  (aysy 
This  maft  be  underftood  of  tlie  award  of  the  proceCis  b^  the  cotirt  upon  the  ro!I»  for  the'  mif- 
pri&on  of  the  ckerk  in  making  out  a  writ  with  a  wrong  tefte  is  mA  in  the  breaft  of  the  court, 
and  therefore  that  faying  mttft  be  reftraiiied  to  cbe  award  of  the  procefs  upon  the  roll ;  for  pro- 
cefs is  never  any  ocherwife  in  the  breaft  of  the  court  than  as  they  awaird  it,  and  therefore  there 
will  be  no  diffhretice  as  to  this  amendment,  whether  ft  be  done  in  the  fame  term  or  in  another. 
There  is  no  cafe  of  anaendmefits  at  common  law,  where  it  lias  been  extended  fo  far  as  to  amend 
procefsy  bat  only  Che  aAs  of  the  court  ia  enuring  coaiixMiaaseSt  £  l.d.  Raym.  H^  1067.  Miclw 
3  Aaoc 

S«  An  original  writ  v/9R  not  amendable  at  oommon  law  In  the  Br.  Amend- 
cafe  of  a  common  peribn ;  but  in  cafe  of  the  king  in  quare  impedit  "?f  "^'  ^^^'^^ 
where  the  writ  vnTp-^ntm  for  fra^ntare  it  ^  iLended^^od  Ts^l^Hc 
die  defendant  awarded  to  anfwer.    8  Kep.  156.  b.  l^'^tin  was 

amended  in 
cafe  of  the  king.-^— Rr.  Falfe  Latin,  pi.  74.  cites  S.  C.  accordingly.— *G.  Hift.  of  C.  B.  t%,  S.  P. 
accordingiyi  for  the  couit  fuppofed  tlie  original  conlHtution  6f  the  court  was  not  to  dellroy  the 
king's  prerogative,  but  this  conftitution  was  found  to  be  very  inconvenient,  becaufe  being  tied 
down  fo  ftri^ly  not  to  alter  their  records,  after  the  firft  term  fcveral  judgmeuKs  were  reverfed 
by  Che  mifphfion  of  their  clerks  in  proceflcs. 

9.  8  Rep.  156.  b.  in  Blackamore's  cafe,  cites  20  E.  4.  7.  and  [20(1 
10  H.  7.  25.  a.  b.  and  fays  there  was  a  diverfity  of  opinions,  whe- 

ther  there  was  any  amendment  at  common  law  or  not ;  bt^  that 
It  is  without  queftion  that  at  common  law  the  want  of  entry  of  a 
iontinuance  or  ejfoign^  which  was  tfie  mifprifion  of  the  court  itfelt  in 
the  form  of  the  entry,  was  amendable  bv  the  court,  and  cites 
5  £.  3.  5.  10  £.  3,  20.  and  r2  E.  3.  Amendment  61.  which 
books  were  before  anv  ftatute  of  amendment. 

10.  No  amendment  was  at  common  law.  Br.  Amendment  p!.  ^e  original 
74.  cites  18  E.  4. 13.  and  20  E.  4.  6.  per  Bwan  Cb.  J.  JS^^we 

at  common  law.    Ai^.  Ld«  Raym.  Rep.  ^^5^ 

11.  Whatever  at  common  law  might  be  amended  in  civil  cafes 
was  at  comsaon  iaw  omendMe  m  mminal  capts^  and  fo  it  is  at  ttiis 

7  ^yh 
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day;  refolved  by  Holt  Ch.  J.  Powell  and  Powis  J.     i  Salk.  51* 
pi.  14.  Mich*  3  Ann.  B,  R.  the  Queen  v,  Tutchin- 

12.  Though  a  mi/awarding  of  procefs  on  the  roll  might  be 
amended  at  common  law  the  fame  termj  becaufe  it  was  the  a6l  of 
the  court ;  yet  if  any  clerk  at  common  law  liTued  out  an  erroneous 
procefs  on  a  right  award  of  the  eourt^  that  was  never  amended  m 
any  cafe  at  the  common  law.  I  Salk.  51..  pL  14.  Mich.  3  Ann. 
B.  R.  refolved  by  the  Ch.  J.  and  a  juftices  in  the  cafe  of  the 
Queen  v.  Tutchin. 

13.  Statutes  of  amendment  extend  only  to  pleadings  of  record, 
therefore  pleadings,  while  in  paper j  are  amendable  by  conmion  law. 
Anciently  all  pleas  were  ore  tenus  at  the  bar ;  and  then,  if  any 
error  was  fpied  in  them  it  was  prefently  amended.  Since  that 
cuftom  is  changed,  the  motion  to  amend,  becaufe  all  in  paper, 
fucceeded  in  the  room ;  and  it  is  a  motion  that  the  court  cannot 
refufe :  but  they  may  refufe  it  if  the  party  defiring  it  refufe  to  pay 
coflsj  or  the  amendment  defired  fhould  amount  to  a  new  plea* 
10  Mod.  88.  Mich.  11  Ann.  B.  R.  Rufh  v.  Seymour. 

14.  At  common  law  diere  was  very  little  room  for  amendments, 
and  this  was  from  the  original  conftitution  of  the  courts,  as  it  ap- 
pears by  Britton;  for  the  judges  were  to  record  the  parols  deduced 
before  meni  in  judgment;  and  Britton  fays,  in  the  perfon  of  £d.  r« 
We  have  granted  to  our  juftices  to  record  the  pleas  pleaded  be- 
fore them,  becaufe  we  will  not  fuSer  their  record  to  be  a  warrant 
to  juftify  their  own  mifdoings,  nor  that  they  eraze  their  words, 
nor  amend  them,  nor  record  againft  their  inrolment.  G.  Hift  of 
C  B.  86.  87* 

15.  That  part  of  the  count  which  records  the  writ  was  amenda- 
ble at  common  law,  though  of  a  fubfequent  term,  becaufe  the  re- 
cording of  the  writ  was  furplufage  ;  and  by  the  law  which  confti- 
tutes  the  court,  they  were  not  to  record  againft  a  former,  and 
therefore,  the  court  oy  that  conftitution  v^s  obliged  to  fet  fuch 
mifprifions  right    G.  Hift.  of  C.  B.  87. 


•  

(B)     Amendment,    by  8  H.  6.     Default  of  the 

Clerk. 

Ow.  6r.       C  !•  T  F  Tippet  be  returned  in  the  venire  facias^  and  in  the  habeas 

S.C.and  corpora  and  diflrinvas  iuratores  he  is  named  Tipper^  yet  if 

upon  exa-      1.    ^  '^     .      cw^  ^        ^       \*  ,  .       -    .       ^*  1  >▼/ 

mination  it  ^^^  ^^^^  ^^^^  be  Tippet^  accordmg  to  the  vemre  facias,  and  Tippet 
f  202  1  ^^  ^vvorn,  and  tries  the  iffue,  it  {hall  be  amended.  Trin.  39  Eliz. 
L  cared      ^*  ^'  ^^^^^^  Hugo  and  Paine,  adjudged  in  a  writ  of  error.] 

that  Che  perfon  f%voi  n,  whofe  name  was  Tippet,  >»as  fummoued  to  appear  to  be  of  the  jury,  and 
that  he  inhabits  in  the  fame  place  where  Tipper  was  named,  and  that  no  fuch  man  as  Tipper 
inhabit^  there,  and  therefore  it  was  amended.— —^Hob.  318.  pi.  403.  PaCch.  14  Jac.  Badham's 
cafe,  is  eXadtly  the  fame  point  and  name  of  the  juror>  and  feems  to  intend  S.  C.  though  different 
in  time. 

pi  6c!*  ^^  [  ^*  ^^  ^  yay"tfr  be  fworn  by  a  falfe  name^  yet  this  (hall  b« 
Arundel's     amended,  if  it  be  depofcd  that  he  was  the  fame  man  who  was  re* 

turned 
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iumfd  upon  the  panel*  Pafcb.  40  Elizi  B«  Marfhal's  cafe,  acU  cafe^  s.^o.  * 
judged*  Mich*  13  Jac.  B.  between  *  Arundel  aftd  Blanchard,  ad-  ?"<*  Ufncy 
judged,  where  he  was  called  Lifney  in  the  venire  facias,  and  Lt/lney  {,"^^]!^|jg 
wi£  a  (t)  in  the  jurata.]  was  made* 

Liftney^  to 
agrea  wkh  the  venire  ftici.'u:,  though  the  true  name  was  Lifney,  becaufe  they  found  aiHu.  * 
Brownl.  174.  S.C.  but  makes  the  difference  between  (Lifney)  and  (John  Lifney,)  without  m* 
ferting  a  (t)  in  either ;  hue  fays,  that  'Ufion  the  fheriff' s  oath  that  he  was  the  man  returned  iu 
Che  venire  facias,  it  was  amended*  ■  ■  .G.  Hift.  of  C.  B.  134.  cites  S.  C.  and  fays  that  he  is 
the  proper  judex  fa^li^ 

[  3.  If  upon  the  dijlringas  a  juror  be  called  Appell^  and  upon  the  Bridgm.564 
jurata  Jp^BelLi  this  is  fuch  a  variance  between  the  names,  that  it  J^  ^'/^"u'' 
cannot  be  intended  the  fame  man^  for  this  is  not  the  fame  name  ferve  s.  p] 
in  the  Welch  language,  where  this  trial  was,  and  therefore  cannot  — RpU. 
he  amended  by  the  court  after  the  death  of  the  Jheriff,  Trin.  13  Jac,  ^j*P*  *2^*  . 
B.  R.  between  Floyd  and  Bethell,  per  curiam,]  &'s.*ip.  acJ 

cordingly. 
[  4.  But  if  the  Jheriff"  who  made  the  return  had  been  livings  he  Roll*  Rep. 
might  have  come  into  court  aiid  amended  it.    Trin.  13  Jac.  B.  R.  5°^*  Pj*  *•  * 
per  curiam  agreed.]  s.'p.'ad. 

mitted  by  Coke  and  Doderidgc 

[  5.  If  in  the  venire  facias  a  juror  be  called  Samuel  Hame^  and  r^■^^i^ 
fo  well  named  in  the  writ  of  diftringas,  but  in  the  nomina  juratorum  F0I..197, 
annexed  to  the  dijiringas  he  is  named  Daniel  Hame^  and  by  this  v—— v-*^j 
name  fwdrn,  ancf  this  appears  by  the  record  itfelf,  and  he  with  the  */^*^°\^* 
other  jurors  at  the  nifi  prius  gives  2  verdift  for  the  plaintiff,  though  rJJ  ^■^* ' 
he  be  mifnamed  in  the  chriftian  name,  and  fo  not  within  the  ftatute  Bondt. 


of  jeofails  of  21  Jac.  i.  yet  when  upon  the  examination  of  the  juror  l>*vis,  s»c. 

that  it  w; 
amendabj 

muel  Hame,  and  that  he  appeared,  fuppofing  himfelf  to  be  called  ^  w«Jl  J>y 


himfelf  it  appeared  that  he  wits  the  perfon  retumedy  and  that  there  is  ^^x^x  \i  was 
no  other  of  that  name  within  the  parijhy  and  that  his  name  was  Sa-  amendable 


Samuel  by  the  cryer,  there  being  a  great  hoife  at  the  time  he  was  o*^/^^"^* 
fworn^i  and  gave  a  verdidt;  and  upon  examination  of  the  fherifF  as  by  the*, 
and  his  clerk,  it  did  appear  he  had  the  diftringas  before  him,  when  commou 
he  wrote  the  nomina  juratorum,  and  miftook  Daniel  for  Samuel^  inzoi^Tha 
this  fliall  be  amended,  becaufe  the  venire  and  diftringas  were  well,  mifprifion 
and  this  only  the  miftake  of  the  clerk.    Mich.  15  Car.  B.  R.  be-  of  the  clerk; 
tweeii  ♦Rowe  and  Bond,  per  curiam.     Adjudged  upon  good  ad-  S^j**'?^'** 
vice  ;  entered  Mich.  t5  Car.  R.  See  Co.  5.  41  &  42.  jac  does 

f  Codwell's  cafe,  where  it  is  held,  if  the  venire  facias  be  well^  and  not  extend 
the  mifnomerin  the  chriffian  na?ne  in  the  dijiringas  or  pofiea^  it  is  '^^^'^^^'^^^ 
amendable.  ]  nai^cs**  i^I 

taken  $  and  judgment  was  affirmed.      ■  Jo,  448.  pi.  13.  Bond  v.  Davis  S.  C.  and  judgment 

affirmed. 

In  th«  venire  facias  a  juror  was  returned  by  the  name  of  Georg;eTompfon,  and  in  the  diftringas 
he  was  named  Gregory  Tompion,  and  fiyorn ;  the  verdict  was  held  void,  and  the  court  took  the 
Jtffgrtmce  between  a  miftake  m  tU  ruttm  of  b^i^tifat  and  in  iXitfurnamc  ;  for  a  man  may  have  but  one 
name  of  baptifm,  but  may  have  two  furnames.  Cro.  £.  57.  pi.  7.  Pafch.  29  £liz.  B.  R.  in  cafe 
of  Difply  V.  Sprat.  Cro.  E.  ii%,  pi.  i.  Pafch.  33  Eliz.  B.  R.  in  cafe  of  Farmer  v.  Dor- 

rington  S-  P.  as  to  the  cljrlfliu'i  n^tmc  \vas  agreed,  and  cited  the  cafe  above  by  the  name  of  Douft>y 
T.  Willor.-*-— Ibid. 2^6.  pi.  29.  Mich.  ^3  k.  34  Eliz.  B.  R.  HalTet  v.  Payne  S.  P.— ^- 
Ibid.  ^66.  pi.  47.  Mich.  43  &  44 Eliz.  S.  P.  Comb  v.  Carew.— <^So  ofl^onftauti-    V  of\'%   1* 
nos  in  the  venire  facias  and  Conftantius  in  tlie  diftringas^  there  cannot  bVany    L      z3   J 
acnenUroent.    Cro.  J.  116^  pi.  5.  Pafcli.  4  Jac.  B-  R.  Blunt  and  Farl^  v.  Snedfton. 
^      If  the  names  of  the  jury  be  wrong  in  tJxe  body  of  the  diftringas  in  the  panel  retamtd   or  ia 

Vol..  II.  Y  '      the 
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thff^itiftl  of  tH0  )toty  ^^^rft,  yflt  if  it  can  t>e  pVnvaJ  ttf  be  thei^e  intti  tliA  ttritt  1iSrend«d  Itt  M 
txturtitd  in  the  ventre,  having  there  hie  right  chriftiAA  nMine,  he  is  the  pr€|)er  judex  fa6H»  tod 
h  laav  be  amended  by  the  l\atute.    Gilb.  Hiil.  of  C.  B.  1 34. 

.  f  €ro«  £  319.  pi.  7*  Cddwelt  v.  Parker  S.  C— Cro.  C.  X03.  pt.  (S.  cites  S.  C,  and  fhyt  the 
record  of  it  was  (hewn  in  court ;  bat  [the  book  fays]  Note  the  inifprinon  Waa  in  the  rettim  uSiht 
iWAirefaciasy  whicli  was  the  firft  procefs  and  return,  bm  where  it  is  in  tlie  fecond,  which  ought 
to -ha  guided  by  the  former  procefs,  as  in  the  princtpd  caftj  the  cotirt  doubted  thereof:  Sc  ail^« 
fiatur.  Mich.  6  Car.  B.  R.  Downs  v.  Winterfloftd. 

;  Wheie  inftead  of  Grego-y  in  the  ven.  fac  the  clerk  of  the  affife  retnmed  Gtorgtt  which  was  en^ 
terod  vpon  the  roUi  and  certified  on  the  record  in  B.  R.  The  court  faid  there  need  he  no  amend** 
menty  becaufe  it  was  only  in  the  tales  Ae  eircumfianiihu9f  and  ft>a  im  iIk  frincipal  panel.  Winch*  46» 
Trin.  21  Jac.  i.  C.B.  Harvey  ti  the  Hundred  of  Chrifaw.-  Crt>.  J.  677.  pi  13.  Harvey 

V.  Chelmsford  Hundred,  S»  C  but  S.  P.  does  ifot<«p|»eir.— •«— a  RoU.  Rep.  394,  S*  C.  but  S.  P. 
dbes  HOC  appear. 

Jo.  44I.  in  r  ^.  ^5^1  If  in  the  'Oentre  fkcias  a  juror  be  called  Pearfe  Thmns^^ 

rUm^  ana  fi  tn  the  habeas  corpus^  but  in  toe  nomina  jurats  annexed  to 

this  cafe'  the  nabe^  corpora  be  is  called  Peefe  Thomas^  andfworn  by  this 

%ai  eStod  name^  yet  if  upon  examination  it  appears  to  the  court  that  he  vhs 

waJ^\t'  *®  '""*^  perfon  returned,  this  (hall  be  amended.     Trin*  42  Eliz- 

cord  was  *  B.  R.  Rdt.  1092.    And  thi6  being  affigned  for  error,  this  record 

bought  was  fhewn  in  c6urt  up6n  ^e  debate  of  the  cafe  before  between 

tod  waT'  ^°^^  *"^  ^^"^'  *"**  *^  judgment  was  affirnfied,  and  this  watter 

40  3t  41  amended  iii  the  record]                                                     ' 
BUx.    The  cafe  of  Payse  v.  Uoaton. 

•^^.336.  [  7.  K  in  the  ventre  facias  a  juror  be  called  ff^ll»  Broume  ie 
^raAhrlf  Hamtbome^  and  in  the  aiftringas  or  habeas  corpora  Will.  Browne 
8..C.  The  ie  HamMborpe^  who  is  fworn,  ytX,  this  is  good|  becauTe  it  may  well 
^'^"'Sw"*  bt  that  tie  was  of  one  place  at  the  return  df  the  venire  fiucias,  and 
Ilir%  uX  ^^  another  place  at  the  return  of  the  diftringas  or  habeas  corpora, 
the  habeas  and  it  may  be  that  the  iame  place  is  inown  by  one  name  as  well  as 
corpora  wai  fbe  other^  and  by  the  commofi  law  the  place  sf  the  habitation  ef  a 
ij^MMid  i"^^^^  W'*  «^'  of  neceffity  to  be  exprefled,  nor  was  in  ufe  tilfthe 
judgment  fiatuie  infixed  a  penalty  upon  the  jheriff for  not  doing  thereof  \  but 
aArmed.^  it  is  a  good  panel  though  no  place  be  exprefled.  Hill,  20  Jac, 
pl?l  Brit-  ?•  ^  brtwcea  ♦  Radford  aikd  Ramfey,  adjudged,  the  which  in- 
ford  ▼.        tratur  and  then  a  record  was  fliewn  14  Jac*  B*  R. 

^BasoXttf^      between  f  Stanhopp  and  Stanhopp,  Rot*  6i2*  where  a  juror  w» 
?|5j^2Jt     named  in  the  venire  fecias  John  CoUington  de  GartUngton^  aiid  in 
aArnied*      the  habeas  corpora  John  CoDington  de  Cortliugtony  and  he  was 
fCro.  J.  fworn«  and  yet  adjudged  good  in  a  writ  of  error  for  the  caufe 

B*  R.  S.  C«  and  judsment  affirmed— Palm.  337.  S.  C.  cited  as  refdved  that  it  was  net  errutw 
••«^a  RolL  Rep.  xii.'S.  Ccited,  and  S.P.  refolved  accordingly,  w!iere  the  venire  facias  was 
J.  S.  of  Trnfi/fw  with  a  (W|)  and  the  diftringas  was  J.  S*  of  In/km  u  ith  a  ^n,)  if  it  appears  by  exa- 
nimaiQa  that  it  was  the  uoie  perfon  tliat  was  fwexn^  an^gave  his  verdidk»  it  Ihoaid  be  amended* 
Trin.  17  Jac.  B.  R*  Amm* 

In  tbe  venire  €icias  a  j«r*r  was  fetunie^  by  the  mme  of  7.  S*  efMUtfaH^  and  in  the  diftringas 
be  was  returned  by  the  name  of  J.  S.  of  Ahbatfan^  aod  it  was  awarded  to  be  amended.  Cro.  £^859* 
pi.*  5^  Mich.  53  Se  34  £li«.  B.  R*  Cotton's  cafe.^— So  ii»  the  ven.  facias  a  jnyor  wae  named  tf 
JimJ,  and  io  the  diftringas  was  named  of  i7«r/,  this  was  awarded  good,  and  the  pfadnliff  bad 
jodgment.    IbkU  cites  it  aa  the  fame  terniy  Mortimer  v.  Cger. 

J«.  315.  pt.  [  8«  In  8  wrk  of  dower^  if  in  tbe  venire  bem  a  Juror  Be  caBc^ 

V.  ]^tke^  Thomas  Andrewsy  and  in  the  habeas  corpora  he  is  called  lb  aliby 

Paibh.  f  but  in  the  panel  if  the  hobtas  corpora  Ix  is  called  Thomas  Aniroff^ 

Car*  B»  R»  fak 
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and  by  this  name  fworn,  yet  if  upon  the  examination  of  the  flleriff  fe«m«  to  be 
it  appears  that  this  \9^  the  fame  man,  it  (hall  be  amended ;  for  it  |'  p '^^"^ 
^  is  all  one  in  found.     Pafch.    8  Car.  B.  R.  between  Prewel  and  not  appear. 
Drake,  in  a  writ  of  error  ttpon  a  judgment  in  banco  adjudged)  — Cro. 
this  being  affigncd  for  error.]  ^'  ^^  ^ 

Drake,  feems  to  be  S.  C.  but  S.  P.  does  not  appejurl 

r  9*  If  Robert  Moore  be  returned  upon  the  venire  facias  and  di--  5  H>ep.  41. 

ftnngas^  hut  in  the  panel  before  the  juftices  of  nifi  prius  by  miftake  t'A^f  *** 

he  is  named  Robert  Mawre^  and  fo  upon  the  poftea,  yet  if  it  ap-  lUiz.  b.  R; 

pears  upon  examination  that  his  right  name  was  Moore.,  fo  that  he  the  Coun- 

was  well  named  in  the  venire  facias,  this  (hall  be  amended ;  but  j^^^^?" 

otherwife  it  had  been  if  he  had  been  mifnamed  in  the  venire  facias.  _if  a 

Co.  5.  Earl  of  Rutland  42.  refolved.]  juror  at 

^  ^  '^  this  day  ba 

mfnsmed  in  th$  pamtl  of  the  vtiire  facias^  tbmgh  he  be  w? //  namtl  in  all  the  froetfs  fuk/tfient,  it  canao( 
be  amended.    5  Rep.  42.  b.  fays  it  was  fo  adjudged  Mich.  35  k  36  Elix.  B,  R.  in  CoweU's  cafe. 

[  10.  If  in  the  pannel  of  the  venire  facias  a  juror  be  named  *  Pa*  f^>^^>^ 
hu  CbeUj  and  in  the  dijlrtn^as  Ijf  poftea  Paulus  Chele,  this  (hall  not  (*)Pol.i98. 
be  amended  upon  examination,  becaufe  he  was  nufiumed  in  the  ve-^  ^-v—> ii 
nire  fiicias,  which  was  the  ground  and  foundation  of  all ;  hut  other-  t  s.c.  cited 
wife  it  had  been  if  he  had  been  well  named  in  the  panel  upon  the  fn\\^6*<^^ 
venire  hcizs  and  mifnamed  upon  the  dijlringasj  or  in  the  poftea^  for  Cro.  £.119. 
there  upon  examination  it  (hould  be  amended.  Co.  5. 42.  b.  f  Cod-  P^*  7*  '^^^'^ 
well's  cafe,  refolved.]  36  Eii|.^^ 

■       Goldsh.  184.  pi.  124.  Hill.  43  Eliz.  Brewfter  ▼.  Bewty,  S.  P.  la  the  venire  facias  n 

juntr  was  named  Jerunimus,  with  a  Angle  (m)  and  m  the  poftea  Jeronimmus  (with  an  (m)  too 
much.)  The  venire  cannot  be  amended ;  but  Coke  faid,  it  Ihall  be  taken  for  Jeronimus  without 
any  amendment.  Noy  140.  Somroers's  cafe.  The  venire  facias  was  Hiet^nymift  and  the  diitrin* 
H^  vns  Jercmai  \  and  therefore  judi^ment  was  arreted.  Mo.  76A.  pi.  1059.  Trio.  3  Jac.  B.  R. 
AnoD««-**See  pL  5.  aad  the  notes  there. 

[11.  If  upon  the  note  of  a  fine  the  proclamations  are  well  entered^  tf^  *'•**• '"i 
but  upon  the  foot  of  the  fine  they  are  entered,  that  ♦13  proclamatio  ^^^^^ 
tenta  tali  &  term*  13  proclamatio,  where  it  ought  to  have  been  feems  to  b« 
14.  proclamatio,  diis  (hall  be  amended.    Pafch.  8  Jac.  B.   per  mifprinted. 

^tT«.U»  1  ^  r       _^ec  Fines 

-— ~See  the  divifion  of  amendment  of  fines  aad  common  recoveriesy  infra. 

[  12.  If  the  imparlance  roll  in  bank,  and  the  plea  roll  vary  in  Hob.  146. 
matter  of  fuhjlance^  and  the  plea  roll  is  well,  but  the  defe^  is  in  the  ^'j^V.^I^ 
In^arlance  roily  although  the  imparlance  being  the  warrant  for  the  jac.  s.  c. 
plea  roll  it  cannot  be  amended  by  the  plea  roll,  yet  if  it  appears  —Mo.  892. 
Upon  examination  that  the  plaintiff's  attorn^  gave  right  injlru^ions  ^I  c"ial 
to  the  clerk  it  (ball  be  amended.  Hobart's  Reports,  cafe  310.  be--  judged  ac- 
tween  Lees  and  ArrowfmiA  adjudged.]  cnniingiy. 

ArrowfmitVi  cafe,  S;  C.  fays  that  it  was  amended,  but  makes  no  mentioa  of  the  examinJition  of 
the  attorney. See  (P)  pk.  19.  S.  P. 

[13.  If  a  note  be  delivered  to  the  curfttor^  and  the  plaintiff  A,  B.  •Hob.  1 18. 
is  named  knight^  but  the  curfttor  draws  ity  and  names  him  A.  B.  ^[^%'r\t 
gentleman^  and  in  all  the  procefs  after  he  is  alfo  named  eentleman*  of  q\ia.imp. 
-yot  upon  examination  of  the  curiitor  of  the  trudi  dxcxcoC  this  (hall  was  y^ cw- 

'  '  ''      Y  z  be  "«"">"^* 
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of  vienfiam,  ])€  amended ;  for  this  was  the  default  of  the  curfitor.  Mich-  8  JaCr 
iTapi^rcd  ^'  l>^^wccn  Sir  Lcnthrop  Franke  and  Sir  John  MiUecent,  adjudged) 
to  the  ct)urt  and  there  cited  alfo  the  fame  term  Perfeval  Hart's  cafe  adjudged, 
by  the  cur-  Hobart's  Reports  164.  between  *  Brickhead  and  the  Bifhop  of 
fttors  00k  York,  adjudged  accordingly,  vlccar  pro  vicar.  See  fame  cafe 
•[*295]  Mich.,8  Jac.  B.  in  Co.  8.  156.  Bhckamore^s  cafe.  See  Hob. 
tlwthisin-  ^^P'  ^7^'  between  I  Oglethorpe  and  Mawd.] 

Ihii^ons  ivCre  vicariam^  he  was  ordarod  to  amaiJ  it  in  open  ^nrt.-'-^Hob.  197.  pi*  250.  S.  C. 
but  S»P.  does  not  appear.         S.  C.  cited  Lev.  2. 

I  The  writ  of  aHTife  was  Ad  Sciendum  recognitionein  ilium,  whereas  it  ihould  have  been  (illam.} 
The  curfitor  made  oatby  th'tc  a  note  hy  him  produced  (which  was  right]  was  the  orij^iial  note 
whereby  the  writ  was  made ;  but  becaufe  in  Pennington's  cafe,  1 1  H.  7.  the  like  foult  in  the 
writ  would  not  be  amended,  the  court  would  be  advifed.  Hob.  xiS.  pL  j6z.  S.  C.-^~Mo.866. 
|il.  1 196.-  is  a  ihort  note  of  S.  C        S.  C.  cited  Lev.  1, 


Hob.  149.  ^  j^  If  an  original  writ  of  ejeSiiom  firma  be  that  J.  S.  divijit  to 
S.  c.Vys  in  '^'"^  ^^^^  \znAy  Scc.  for  years,  &c.  where  it  (hould  be  diimfit^  though 
'general  that  the  word  (divifit)  be  a  Latin  word,  for  it  fignifies  to  divide,  vet 
the  word  becaufe  it  appears  to  be  the  default  of  the  curfitor^  he  may  be  uif- 
wasamen  -  f^j-^j  ^r^  ^omc  into  court  and  amend  it^  and  he  being  decnfit  and 
Brownl.  not  able  to  come  his  fervant  may  do  it.  Pafch.  17  Jac.  B.  be- 
130.S.C.  tween  Marfh  and  Sparry  adjudged.  Hobart's  Reports,  cafe  324. 
'^(hS^       fiune  cafe.] 

was  ordered  to  amend  it.  ■■  '  ■  So  in  ajeAment  where  the  record  of  nifi  prius  was  6  acras  par- 
turx  with  an  (r)  inOead  of  (s)  it  was  ruled  per  cur.  that  it  (bouid  be  amended  and  made  paflurat 
according  to  tlie  reiord,  it  being  but  the  mifprifion  of  the  clerk.  Cro.  £.  466.  (bis.)  pi*  23. 
Pafch.  38  Eliz.  B.  R.  Bedel  v.  Wingfield. 

Action  upon  the  cafe  ui>on  a  promife  in  confideratton  tbe  plaintiff  would  afiurere  inftead  of 
^trrtf  &c.  Ic  was  moved  in  arreil  of  judgment,  and  the  court  gave  dircAions  to  fee  if  it  was 
right  as  to  the  roil.  Aod  per  Twiid.  dijln^iiowm  inftead  oi d'Ji*ufiionemf  ami  vaccMia  inilead  of 
vicitrluj  could  not  be  helped,     i  Mod.  15.  Mich.  21  Car.  2.  >'ettiplace*s  cafe. 

Hob.  129.  f  i^.  If  (J.  G.  Efq\  is  bound  in  a  JlatuU  me f chant j  and  afier  is 
s.  c.  ac-  '"^^^  knight  and  baronet^  and  after  a  certificate  is  made  by  the  mayor 
cordingiy.  into  the  Chancery,  and  upon  this  a  capias  is  awarded  ogainji  G,  G^ 
—So  Efq\.2s  he  is  named  in  the  ftatute;  and  this  is  returned  in  banco, 
barOTwt*  and  upon  this  fcvcral  extents  awarded,  which  were  executed  and 
wasfuedhy  returned,  where  the  capias  ought  to  have  been  againft  Q.  G. 
the  name  of  militem  &  baronettum,  qui  per  nomen  G.  G.  armigcrum  recog- 
kniX  ^d  '^^v*^  ^C'  ^^*s  cannot  be  amended  becaufe  it  is  not  the  default  of 
baronet,  the  clerk,  becaufe  this  was  matter  ^^'hich  ought  to  come  from  the  in^ 
whereas  he  formation  cf  the  party.  Hobart's  Reports  173.  Sir  G.  Grilley's 
^^^    cafe,  adjudged.] 

the  couct  held  it  not  amendable.    Vent.  154.  Mich.  23  Car.  a.  B.  R.  Sir  William  Hicks'scaTO; 
■       2  Keb.  S24.  pi.  45.  S.  C.  adjudged  for  the  defendant. 

Incjea-  f  i6.  In  an  aftion  upon  the  c^fe  upon  a- promife  for  wares  fiUj 

^^^rh^k  »f  t'^^  phintif  declares  that  he  fold  tres  virgatas  Anglice>J^^,  and 

roiis  ngf>t  omits  the  word  ferici^  and  after  a  verdiA  for  the  plaintiff  upon  exa- 
(viz.)  acram  mination  of  the  clerk  that  the  word  (ferici)  was  inferted  in  tbe 

tul'^J  V^^  paper  draughty  and  fo  the  party  not  deceived,  it  was  amended  by 

lion  ufmn  tht  the  paper  draught,  for  this  was .  merely  the  deraok  or  the  cierk, 

fiiftvasWXy  Mich.  5  Car.  B.  R. 'between  Young  and  Skipwitfai  per  Curiam, 

was  amended  by  the  paper-book,  and  this  difference  was  taken,  that  where  there  is  a  paftt-hok 
in  the  cficc  which  is  right;  all  fliall  be  amended  thereby,  but  if  there  be  no  paper  *pok^  and  the 

bill 
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h\\\  upon  the  fiU  he  ill,  there  (hall  be  no  amendment.  Palm.  404.  Pafch.  i  Car.  B.  R.  Todmaa 
V.  W.irJ.  m  ..AuU  At  another  day  the  court  agreed  that  the  amendmeilt  (hould  be  according  to 
the  papcr-')ook  wliich  was  with  the  plaintiff's  attorney,  (there  bting  no  declaration  with  the 
clerk  of  the  papers)  and  thereupon  the  attomies  on  both  fides  were  apposed,  (the  paper-boolc 
being  now  right)  u  hethcr  it  was  amended  after  the  defendant's  attorney  fet  his  hand  io  it,  who 
raid  that  it  was  n)t,  whereupon  it  was  adjudged  to  be  amended.  Palm.  405.  S.C.— 1-Lat.  58* 
S.  C.  but  not  fo  full,  but  fays  it  was  amended.— -D.  260.  b.  Marg.  pi.  24.  cites  S.  C.  fays  the 
difference  taken  was,  that  it  (hould  be  amended  by  the  paper-book  m  the  office  of  the  clerk,  buC 

not  if  it  was;»n«iher  p:iper-book,  and  the  bill  upon  the  file  ill Lat.  86.  Trin.  a  Can 

Anon.  S.  P.  and  feems  to  be  S.  C.  hut  fays,  ih.it  afterwards  per  cur.  the  amend- 
ment (hall  be  by  the  piper-bciok,  which  was  with  the  plaintiff's  attorney,  becaufe  T  o/x/^  "I 
there  was  no  detlar.ition  witli  the  clerk  of  the  papers  ;  and  thereupon  the  attomies  L  ^y^  J 
both  of  plaintiff  and  defendant  were  examined  in  court,  whether  it  was  amended  after 
the  defendant's  .ittorncy  haJ  fet  his  hand  in  ir,  and  becaufe  they  faid  that  it  was  not,  judgment  was 
that  it  be  amended.  After  -^le  firft  term  you  may  amend  the  imparlance  roll  by  the  office  paper- 
bock,  becaufe  tlut  is  inftru<5fions  to  the  prothonotary  to  enter  up  the  imparlance  roll;  and  there- 
fore that  is  equally  amendable  as  the  original  is  by  the  inftrudions  given  the  curfitor;  but  this  it 
done  on  the  oath  of  the  defend.int's  attorney,  a*;  in  Blackmore's  cafe  ;  [and  in]  *  Chamberlain'g 
cafe,  to  amend  the  writ,  oath  mud  he  made  rlwt  the  pnper-book  has  not  been  altered  fince  tho 
defendant's  attorney  ha^  j)ut  his  h:;nd  to  i',  which  he  always  does  when  he  joins  in  iiTuc  or  de- 
murrer, and  this  amendment  feems  to  be  reafonable,  becaufe  the  defendant  has  not  milled  or 
deceived.  In  B.  R.  they  will  amend  both  the  bill  and  the  roll  of  the  office  paper-book,  becaufe 
this  is  inflrudlion  for  making  them  both  ;  but  they  cannot  amend  from  any  other  paper-book, 
becaufe  fuch  book  is  rot  inftru(5lions  left  in  the  office  to  make  up  the  roll  and  bill.  But  where 
tlicre  i<;  no  office-book,  as  where  the  general  ilfue  is  pleaded,  it  feems  they  (hould  amend  either 
the  hill  or  the  roll,  by  the  declaration  of  which  they  gave  the  defendant  a  copy,  becaufe  fuch  de- 
claration is  the  only  inftrudtion  :o  the  clerk  of  the  office  to  enter.  G.  Hift.  of  C.  B.  115.  ■  ■ 
•  Sec  (F)  pi.  :6.  S.  C.  in  the  notes  there. 

[  17.  If  in  a  writ  of  debt  agatnji  an  executor  upon  an  obligation  it  Hob.  151. 

be  laid  in  the  writ  to  be  made  in  the  county  of  the  city  of  Tork^  and  nil/ V  lac 

in  iht  imparlance  roll  the  margin  is  Qvit'  Eborum^  but  the  declaration  s.  c  .  .i 

I J  that  the  tejlator  apud  villam  novi  cajlri  fuper  Tinam  concejjit  fe  Brownl.66. 

tencri,  &c.     But  in  the  plea  ♦  roll  it  was  well,  fcilicet,  that  the  Crr*"*^ 

teftator  concejfit  fe  teneri  apud  civ ita tern  Eborumy  the  imparlance  roll  •'^'•'99« 

mall  not  be  amended  according  to  the  original  writ.     Hobart's  ^  ^^^^-^ 

Reports  cafe  130.  between  Fetherftonhaugh  and  Topfal,  per  cu-  yTrl^^!^ 

riatn.j  SC.  accord- 

ingly.— 
The  imp:trlance  roll  cannot  be  amended  by  the  original  writ,  becaufe  the  original  writ  is  the  au- 
thority on  which  the  court  proceeds,  which  the  plaintilf  muft  profecute  ;  for  otherwife  he  does 
not  proceed  in  that  caufe.  If  the  coutu  varl^i  in  form,  the  defendant  may  plead  ic  in  abatement, 
for  tie  has  abated  his  own  writ  by  profecming  it  in  a  different  manner;  but  if  it  varies  in  fubllance, 
the  defendant  may  move  it  in  arreft  «f  judgment,  becaufe  he  has  no  authority  to  proceed,  having 
profecuted  a  different  matter  from  that  which  the  wnt  has  given  authority  to  the  court  to  taka 
cognizance  of.    G.*  Htft.  of  C.  B.  116. 

[18.  If  an  habeas  corpus  be  to  have  the  jury  fummonitos  in  curia  ^^a  J-  ^9* 
nuper  regina^  and  after  the  diflringas  rs  to  dijirain  the  jury  fummo-  Snowies 
nitos  in  curia  nojlroy  and  after  judgment  is  given,  this  is  errpr  not  v.  Beckin- 
amendable,  for  the  jury  cannot  be  fummoned  upon  any  other  writ  ^^w,  S.  C. 
but  the  venire  facias,  and  afterwards  they  are  attached  and  diflrained  f/^fas^^^as* 
and  not  fummoned.    Tr.  3  Jac.  B.  R.  7.  between  Knowles  and  returned  ii> 
Burtenfhawe,  adjudged.]  thequeen'* 

time,  and 
af^r  in  King  James's  time,  an  hab.  carp,  was  awarded  .with  a  tales,  rooitiag  Quod  habeas  C(ir<* 
pora  juraiorum  fummonit'  in  curia  nuper  reginx,  and  becaufe  the  jurors  were  never  fummimcd, 
for  the  veil*  fa.  was  the  firft  procefs,  which  is  not  any  fummons,  it  was  held  to  be  erroi*,  and  the 
judgment  reverfed,  thougl^  the  error  was  in  judicial  procefs,  and  it  is  not  aided  by  the  ftat.  \i  H.  8. 
nor  18  Eliz.  For  the  one  procefs  ought  to  warrant  the  other,  which  is  not  done  here  ;  for  ic 
cannot  warrant  this  tales.  D.  105.  b.  Marg.  pi.  16.  cites  C.  S.  but  feems  not  very  clear. 

I  S«  C.  cited  Cro.  J.  x6i.  and  ibid  (62.  pi.  16.  the  fame  was  agreed  per  cur.  to  be  good 

l^w  \  for  if  Che  hab.  corp.  is  of  jurors  fummoned  in  curia  noitv^  &  <}uud  ad  ilio$  apponat  decern 

Y  3  laicf , 
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talesy  the  IheriflF  had  no  authority  apnonere  decern  tales,  but  to  the  jurors  firft  fumnMned  in 
Curia  regis,  and  there  were  not  any  fuch;  fo  as  what  he  did  was  without  warrant.  But  where  in 
the  principal  cafe,  which  was  Pafch.  5  Jac.  B.  R.  Coix^n  v.  Kvneto,  a  venire  facias  ilfued  in  the 
reign  of  queen  Eliz.  and  a  diftrinsas  thereupon,  and  an  alias  diltringas  ilTued  in  the  time  of  luog 

iames,  Quod  diilringat  juratores  nuper  fummonitos  in  curia  noftra,  whereas  it  ought  to  have 
een  in  cur.  nuper  nsginae,  and  a  trial  was  had  by  the  fame  jurors,  Popham  and  3  other  judgesi 
contra  Williams,  lield  that  the  writ  was  amendable,  and  judgment  was  affirmed^— »«Jenk.  5)  3. 
pi.  ICO.  S.  C.  adjudged  good  and  amendable,  and  aJKrmed  in  error.—- In  the  cafe  above  was 
oted  Goodwin's  cafe,  as  adjudged  in  the  Exchequer,  where  a  ven.  fa.  was  awarded  in  the  queeo*s 
time,  and  a  tSJlringas  vjtth  mjifriu:  in  K.  James  I.'s  time,  reciting  Quod  diftringai  juratores  nuper 
fummonitos  in  curia  noftra,  whereas  no  fummons  had  been  but  in  the  queen's  court  only,  and 
irial  thereupon,  and  judgment,  but  reverfed  for  this  caufe  in  error.  And  four  juftices  held  this 
cafe  to  be  good  law,  but  that  it  differs  from  the  faid  cafe  of  ConAyns  v.  Kyneto ;  for  this  cafe  is  of 
a  diftringas  with  nifi  prius,  which  it  a  fpaial outbority  to  the  jn/icest  ^'bo  being  juftices  by  that  fpe« 
eial  commiffion,  and  not  having  authority  to  take  any  jury  but  fuch  as  was  fummoned  before  in 
curia  regis,  thei^e  being  I10  fuch,  the  trial  by  another  Jury  was  erroneous;  whereas  in  the  faid 
cafe  of  Comyns  v.  Kyneto,  the  juftices  of  Durham  (where  the  judgment  was  given)  are  original 
judges  of  the  whole  record,  and  had  it  before  them  at  the  time  of  the  trial,  and  the 

[oQy  1    roll  beinp;  good  is  a  fuificient  wan-ant  to  them  for  the  trial,  and  the  writ  being 
/  /   J    variant,  it  might  be  amended  there,  and  fo  may  well  be  amended  here ;  and  though 
the  trial  is  there  by  part  of  the  tales,  yet  that  tales  was  a^rarded,  and  returned 
by  command  of  that  court  and  view  of  the  roll,  and  not  upon  the  writ,  and  therefore  is  ff^A 
enough* 

YeW.  30.  [  19.  But  if  7.  S.  is  bifilfor  J.  D.  in  an  aftion,  and  be  fius  an, 

8.  p!  does  ^^'^^  querela^  and  upon  this  ^Jdre  facias  which  recites  the  audita 

tiot  appear,  querita^  and  the  capias  againft  the  principal^  and  the  return  diq[eo& 

— -Yelv.  which  capias  was  awarded  in  the  time  of  queen  Elizabetby  and  ^c 

£ut  S.  P.  fi'^^  facias  recites  it  to  be  per  breve  domina  regina  Jnglia  viceconuti 
does  not  ap.  nojlro  de  S.  dire£tum^  which  is  to  the  fherift  of  the  king  who  is 

l^i*-"-—  dead ;  this  fhall  be  amended ;  for  it  is  the  de&ult  of  the  clerk* 

pi?^.^s.*c,  P^^**-  3  J«^'  ^-  ^-  between  Barns  and  Worlich,  adjudged.] 

DOt  S.  p.  does  not  appear.— —Noy.  41.  S.  C.  but  S.  P.  does  not  appear.^— — Jenk.  248.  pL  39. 
S.  C  but  S.  P.  does  not  appear.— S.  C.  U  S.  P.  cited  Arg.  z  Ld.  Raym.  Rep.  1058.  and  admit- 
^  by  Uok  Ch.  J.  becaufe  it  was  a  bad  writ,  and  the  fault  was  in  the  body  of  the  ivrit. 

[  20.  If  an  executor  brings  an  a&ion  of  debt  upon  an  obEgeti&H 

againft  7.  Lord  Marquis  of  fVincbefter^  and  cbarges  bim  as  fon  and 

heir  to  hisfatber  W.  Lord  Marquis^  and  makes  the  ufual  diclara' 

tion  againft  him,  and  in  the  end  thereof  ^fu;|  that  becaufe  the  dAt 

was  not  paid  by  J.  the  father  nor  by  J.  the/on^  he  hath  brought 

this  adion,  where  it  ought  to  be  by  ff\  the  father^  &c.  and  after 

judgment  was  given  for  the  plaintiff,  and  error  brought,  this  fliall 

t>e  amended.     H.  38  Eliz.  B.  R.  between  Fitch  and  the  Lord 

Marquis  of  Winchefter,  adjudged.] 

Cro.E.20j|.  *    [21.  In  a  replevin  by  origina}^  if  the  defendant  in  the  writ  is 

Sim  after     ^"^^^  JVhorewood  with  a  (W.)  and  in  the  count  Horewood  without 

verdiai(     ^  (^-}  ^^^  ^^'  ^^  amended  after  verdi^S^,  foi;  this  is  aU  one  in 

was  held     Jound*     {MJ)  32.  33  Eliz.  B.  R.  between  Bradly  and  Whorc- 

^Thft^d    ^^^>  adjudged;  but  it  does  not  appear  that  it  was  amended.] 

$ng  this  variance ;  for  it  is  as  if  there  was  no  original  which  is  helped  by  the  ftatute ;  and  if  it  bt 
faid  a  variance,  it  may  be  amended;  and  the  plaintiff  had  judgment. 

If  a  decla.  [  22.  In  an  a^ion  againji  Henry  B.  if  the  defendant  smparhs  by 
a^ainft^B.  '^  ^^^'  of  Richard,  but  in  the  reft  of  the  pleadii^s  he  is  named 
anil  he  im-*  by  his  true  name,  this  (hall  be  amended  Hill.  43  Eliz.  B.  R« 
parts  by  the  Drurv's  cafe,  adjudged.] 

name  of  .  . 

K.  B.  but  pleads  by  the  right  *name  J.  B.  this  is  no  material  faultj  becaufe  it  is  only  a'tonti- 

Ruanet 
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oa^Ke  from  (me  mito  to  another ;  anti  by  pleading  by  th«  rigbt  aafae»  hd  acto^wUdged  he  it^ 
parted  by  a  wrong  Aaroe.    G.  Hilt  of  C.  B.  1 17. 

[  23.  Bui  otherwife  it  had  been  if  bis  name  bad  ban  mUiaktn  in  SoeCro.  J. 
#A#  biginning  9ftbipUa\  for  then  it  had  been  matter  of  &bftance;  p^5yJ','uo. 
Hill.  43  EKz.  B.  R.]  B. r.pW 

lips  ▼•  Hu« 
gre,  S.  P.  and  held  not  amendable.— <*-Yelv.  38.  Hughes  r.  Pbuip^  S«  C* 

{  24.  In  an  adton,  if  in  fome  part  oftbe  record  die  defendant  be  'n  the  di« 

named  Segear^  and  in  another  part  of  the  record  Segar^  this  (hall  i'fe ^d*  t^ 

be  amended,  for  thefe  are  idem  fonantia.     Mich.  14  Jac.  in  Ca*  wasnuned 

mera  Scaccarii,  adjudged.]  fShacrah} 

•^     ^      ^  butlnibe 

venire  facias*  and  all  the  other  proceedinss,  he  was  truly  named  ISbacrvft"]  and  it  was  ordered  tet. 
be  amended ;  for  per  Wray*  the  difference  here  is  little,  and  in  fome  countries  (a)  is  (bunded 
for  (o)  and  fo  is  not  material.    Cro.  £•  258.  pL  38.  Mich.  33  k  34  Eliz.  B.  R.    X>enAer  v.  Sli»% 
croft. 

rutiref.Kias  was  FouffHby,  and  fo  was  the  diftringas,  but  in  the  names  of  the  jurors  returned  it 
wai  PaifoHby^  who  was  fwom*  and  therefore  it  was  objeAed  to  be  another  name 
than  was  returned,  fed  non  altocrdur ;  for'^t  is  not  another  name,  the  diflfereuce     T  oaR  1' 
being  only  in  the  furname,  and  there  is  fmall  difference  in  the  found,  efpecially  in     L  ^y^  J 
the  country  where  A.  is  many  times  founded  as  O.  or  IT.  and  fo  no  material  dif- 
ference*   Cro.  J.  353,  3S4.  Mich,  xa  Jac.  B.  R.  Mufgrave  t.  Wharton* 

[  25*  In  an  adion  upon  the  eaje  by  A.  if  the  plaintiff' declares  that  *  '^^  r^ 

A  the  defendant  impofed  the  crime  offeUny  to  the  phSnuS  fir  J^^i'  uHL^!^ 

tng  a  mare  tpjtus  vf*  who  was  the  platnttff^  but  he  mtended  ttie  de*  pus  of  one 

fendant)  after  verdift  for  the  plaintiff,  yet  this  (hall  not  be  amended,  committed 

becaufe  this  is  ♦  matter  of  fa£fy  for  it  may  be  true.    Hill  24  Car.  2l*]JJ[^f  2? 

B.  R.  between  Miller  and  adjuaged  per  curiam*  and  after^  cnmmit- 

the  fame  term,  the  judgment  was  reverfed  for  this  caufe  m  Camera  ment,  and 

Scaccarii  in  a  writ  of  error.]  therefore 

J  was  held 

infufficifnt ;  nnd  on  motion  to  amend  it  Doderidge  J.  faid,  that  matter  of  form  merely  in  a.re« 
torn  u  antendnble,  but  not  matter  of  fa^  which  goes  in  jitftiftcation  of  the  imprifooraent  and 
finob    2  Bulft.  159.  Mich,  la  Jac  Alphonfo  v.  thn  College  of  Phyficiaos. 

[  26.  If  a  difiringas  iflues  apponere  thereto  decem  talesy  this  is  Cro.  J.  89* 

error  not  amendable,  for  they  cannot  be  appofed  but  to  the  fixfi  jury  j!"  *5' 

fummoned  by  the  venire  focias.    Trin,   3  Jac.  B.  R.   between  v^^  ^* 

Knowles  and  Burtenfhaw,  adjiideed*]  fluw,  s.  C* 

•^  buts.p. 

does  not  .ippear.— ^Cro.  J.  16 1 ,  162.  pL  16.  S.  C'  cited  Arg.  and  agreed  per  Cor.  to  be  good  law* 
■  ■     See  {d.  18.  and  (be  notes  there* 

[  27-  In  an  ejeilime  Jirma  by  John  Weeks  plaintiiF,  againft  no*    r*^^^ 
mas  V  cdc  defendant,  if  the  defendant  pleads  Not  Guilty^  and  pree*  *  ^^  ^^* 
dibits  Thomas  ( • )  fimHiter^  where  it  Jhould  be  6c  praedidus  Joannes  .^T^!^ 
fumliter,  yet  this  fliali  be  amended.  Mich,  jo  Car*  B.  R.  between  ^inferi!!^ 
Weeks  am  Veale,  adjudged  per  curiam,  this  being  moved  in  ar-  counby 
reft  of  judgment  aifter  a  verdid  for  the  plaintiiF,  where  the  couiie  J®*'"^'^ 
of  the  King's  Bench  is  not  to  enter  any  continusuices  till  ifliie,  and  ]^^  vipi^ 
a/ter  before  judgipent  to  enter  all  the  continuances  upon  the  roll,  the  de. 
though  no  continuance  be  entred  after  iflue  before  judgment,  but  ^!^^  ^^ 
ajii4pncilt  is  entred  without  the  entry  of  them,  pt  mis  (hall  be  Se^fcd* 

Y  4  .    amended) 
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Wfc  ponit  amended,  for  it  is  the  default  of  the  clerk.  Tn  i6  Jac.  B.  Sir 
piitriam,       George  Trencher*s  cafe,  adjudged.] 

and  ilTuc  was  Et  j^rsdidlus  Jacobus  fimiliter,  infte;'il  of  praedjA.  Johannes.  Judgment  was-giveii 
for  the  plaintiff,  and  this  fL^igae^Jvr  error  ;  and  >U  .tl)e  court  hel^  it  aniendable  by  S  U*  6;.  and 
jndgment  affirmed.  Cro.  E.  435.  pi.  47.  Mich.  37  &  3S  £liz.  B.  R.  John  Viu  v.  James 
Viti.  '  ' 

In  affumpfit  found  for  the  plaintiff  it  was  rrjoved  in  ft.iy  of  judgn)ent,  bccaufc  the  record  was  ed- 
teredf  ^ pradi^*  Tbo.  FiH>t ptr attOfkafum  fuum,i^ pr^rdifl.  y*f^r  attornntum fuumf^ pr^^SStu  TijOmai 
defentiit,  Sec  tt  pricdi^,  Thomas ^m't liter,  and  fo  as  John  never  pleac'ed,  and  fo  no  iffue  was  joined. 
It  was  holden  by  the  court,  that  it  was  1>ui  the  miCpriAun  of  the  derk,  and  well  amendable  after 
vordiA  ;  for  it  (hall  be  intended  the  defendant's  ple;i,  and  only  the  mifentry  qf  the  clerk,  and  fo 
It  was  amended,  and  judgment  for  the  pUtntiff.  '  Cru.  £.  904.  pi.  7.  Mich.  44  &  45  £Uz.3.  R. 
Kpifoll  V.  Grange.  .     ^     .      .      .  .  - 

In  debt  againft  John  M.  as  executor  of  J.  S.  he  pleaded  Plene  adminiftrav^t,  the  plaintiif  re- 
plied, Mt  pr^ifius  kf^tllic/mus  dicit  ifuoii  pr^didus  iViUielmui  Ldtt  Aoma,  &c.  and  fo  puts  William  for 
John,  and  ilfue  was  joined,  et  praedr^us  Johannes  fimiliter,  after  verdiA  for  the  plaintiff  ail  the 
court  held  it  only  the  default  of  the  clerk,  and  awarded  it  to  be  amended*,  nudjudgment  for  the 
plaintiff.  Cro.  J.  67.  pi.  7.  Pafcb.  3  lac  B.  H,  .Bi^on  v.  Mandeil.r — Yelv.  ^5.  BirlceC  v.  Mao-, 
fling,  S.  C.  accordingly.       iBrownl.  57.  S.  C.  accordingly. 

•  The  condition  of  a  bond  was  to  fave  hafmleijs  from  payment  to  M*  $•  The  ii&ie  joined  was  Ef 
prgtiiii.  Af.  S,Jimiliurf  inftcad  of  £t  prsdidl.  fuer,  fimiliter.  •  Per  cur.  Tliis  being  ^ter  verdid^ 
Iball  be  amended.    Palm.  514.  Pafch.  4  Car.  2.  B.  RT  Rigg  y.  Wharton. 

If  00  ail  ilTue  tendered  by  the  plaintiff  the  defendant  junis  the  (imilicer  by  the  plaintiff's  name, 
or  the  plaintiff  joins  the  fimiliter  by  the  defendant's  name  to  an  idiie  tendered  by  the  defendant* 
this  (ball  be  amended,  there  being  a  negative  am]  aflirroative  before  between  the  pUinuff  and 
defeiuiant,  which  is  the  pattern  from  whence  the  joining  of  the  ilfue  is  to  be  tak^n,  there  is  a 
fufficient  copy,  from  wlience  this  may  be  amended,  it  being  a  plain  mil^ake,  from  the  natui'e  of 
the'thipg,  of  one  man's  name  for  another.    G.  Hi(^.  of  C.  B.  129. 

In  error  to  stverfe  a  judgment,  the  error  alfigned  wa^,  that  there  was  m  ijpd* 
I  200  I  jsi*!^*  for  it  Vf^S  Et  pr^Mt'iui  Jofiphui  fitniLter,'n\iii:3n\  o( pfceJtr-lu*  Rd'ertm  i  and  of 
*".  ^^  -■  the  fame  opinion  w.ts  Roll-  Cb.  J.  and  that  it  could  nut  be  amended.  Sty.  1 13. 
Ti*in.  24  Car.  f'itcber  v.  Symmons. 

• 

*  .  ,  [  28.  In  ireffajs  for  an  aiTauIt,  battery,  and  imprifonment^  vi^ 

firmSy  if  the  defendant  quoad  vi  ^  armis  pleads  Quod  ipfe  eft  inde 
culpabilisy  where  it  ought  to  be  non  culpabilis^  and  quoad  rejiduum 
traoigreffionis,  ht  pleads  afpecial  plea  after  judgtnent  as  a  miftake^ 
it  (ball  be  amefndea;  for  tnis  is  but  matter  of  form^  and  the  de- 
fault of  the  clerk:  Trin.  y  Jac.  Scaccario,  Between  Nois  and 
Jackman,  per  curiam.] 

r  20.  Irt  trefpafs  for  a  trefpaft  done  idtimo  die  Junii^  I  Joe.  if  the 

plaintiff  in  the  replication  Jays  Quod  pradiSio  ultimo  die  junri  anno 

5  yac,  where  it  ought  to' be  prttno  according  to  the  declaration, 

after  verdid^  and  judgment  for  the  plaintiff,  it  (hall  be  artiended; 

iFbr  praedido  ultimo  flic  Junii  had.been  fuiHcient  without  exprefling 

the  year,  and  then  the  falfe  exprejfing  what  was  not  necejfary  {hall 

not  vitiate  the  pleading.     Trin.  7  Jac.  Scaccario.     Louworth's 

pafe.] 

In  debt  [  30.  In  trefpafs,  if  the  defendant  pleads  his  freehold,  to  which 

'f*^"\^f:     the  plaintiff  replies  and  traverfes  it  &  hoc  petit  quod  inquiratur 

toK  the  de-  P«'  Putnam,  and  it  is  entered  iSfquerensjimtliter,  where  \tjhculd  be 

fendanr        &  defendens  fimiliter ^  and  fo  no  iffue  joined,  this  (hall  be  amended, 

Fuii**'^dmi-  ^^'"  **^  ^^  *^  default  of  rfie  clerk.     Mich.  9  Car.  B.  R.  be-' 

nifte^wSi.""*'  tween  Brown  and  Cleave,  adjudged  after  a  verdid:.     10  H.  7.  aj. 

Plaintiff  re-  b.  feveral  cafes  there  cited  accordingly,  11  H.  7.   ♦2.  D. 'Q'Eliz, 

plied  that      260,  261.  adjudged.  Co.  8.  Blackamore  161.  b.  where  it  was  W 

not^t<f  b6     pradiSf  ftmiliter^  omitting  the  Chri/lian  name  of  the  party  Who  join-i 

barred  by       cd  the  ifliie.] 

any  thing 

faid  ^9Tpr^diil.  H'^dUtlmm  (the  defendant  1]  for  he  faid  that  pracdiSui  Johatmts  bahtt  &  die  impf 

If  ati^mti 
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f^aiiomSf  &fr.  habuii  Aivtrfa  boriA,  &c.  &  hoc  petiff  &c.    This  ihall  be  amended ;  for  It  is  onljr  the 
default  of  the  clerk ;  per  curiam.     Yelv.  65.  Trin.  3  Jac.  B.  R.  Birket  v.  Manning. 
*  See  (D)  pi.  9.  and  ti)e  notes  there. 

[31.  In  an  aftion,  if  the  venire  factas  be  Vicecormti  London  fa-  Ow.  62, 
lutem,  ice,  fracipimus  tlbi  quod,  &c.  where  \X.JhoulJ  be  prsecipimus  Kettle%?C. 
vobis ;  after  verdift  this  Ihall  be  amended,  for  it  is  the  default  of  and  the 
die  clerk,     Mich.  38,  39  Eliz.  B.  R.  Rot.  211.  between  During  writ  was 
and  Retrel,  per  curiam.     HUl.  39  Eliz.  B.  R.  adjudged.]  l^^t^L^ 

as  it  were  a  jodidal  writ»  it  ought  to  enfue  tlie  other  proceedings^  and  it  was  held  amendalile. 
Cro.  £^  543.  pi.  II.  Durming  v.'Ketle,  S.  C.  «nd  bKBcaufe  it  was  a  judicial  writ,  it  was  or- 
dered to  be  amended,  and  the  plaintiff  had  judgment.— Noy  61.  S.  C.  accordingly.— S.  P. 
Comyn^s  Rep.  580.  581.  pi.  152.  Trin.  11  Geo.  2.  Anon. 

The  writ  i>f  inquiry  of  damages  directed  to  the  Iheriff  of  London  was  Quod  m^uiratf  where  it 
fhould  be  in^rani,  there  being  z  tticriSk ;  but  it  was  ordered  to  be  amended,  it  being  only  the 
default  of  the  clerk.  Cro.  E.  677.  pi.  6.  and  709.  pi.  31.  Trin.  and  Mich.  41  Eliz.  B.  R«  Lewfoa 
V.  Rtddlefton.— — So  where  the  writ  directed  to  him  was  Et  quod  hate.it ^  where  it  Ihould.be 
iadeatis,  it  was  amended.    Cro.  £,  618.  pi.  5*  Mich.  40  k  41  Eliz.  B.  R.  Berry  v.  Lane. 

[  32.  If  a  venire  facias  be,  &  habeas  ibi  hoc  breve^  without  thefe 
words  nsmina  juratorum^  which  ought  to  be  in  of  neceflity,  for 
clfe  otherwifc  the  court  cannot  know  who  are  the  jurors,  nor 
whom  to  demand  td  be  fwom,  yet  after  verdift  it  fliall  be  amend- 
ed, this  being  ?l  judicial  writ.  Mich.  32,  33  Eliz.  B.  R.  Taylor's 
cafe,  per  curiam.] 

[33.  If  a  venire  facias  be  dated']  yuliij  and  made  returnable  Cro.  £.103, 
6  Juliij  a  day  before  the  date  of  the  writ,  this  is  not  amendable  P»- 35- Mich, 
after  verdift.    Mich.  32,  33  Eliz.  B.  R.  between  Bennet  and  Bla-  ghz.  b!r. 
difli,  per  curiam.]  Gunnel  ▼. 

'  ^  ■*  BradiOiS.?. 

and  feems  to  be  S.  C.  and  becaufe  this  was  a  judicial  writ,  and  may  be  returnable  de  die  in  diem, 
it  was  held  it  may  be  well  amended.  Cro.  E.  20;^.  pi.  35.  Mich.  32  8c  ^3  Eliz.  B.  R.  Gunned  ▼• 
Bradilb*— Cro.  J.  162.  in  pi.  16.  Tanfield  J.  cited  S.  C.  where  a  venire  facias  bore  tefte  out  of 
term,  and  this  being  aflfigned  for  error  it  was  amended  and  made  to  accord  with  the  roll,  and 

the  jadgment  was  affirmed. See  Grey  v.  Willoughby  S.  P. 

A  record  was  of  Trinity  term  and  an  award  upon  the  roll  to  try  the  ifTue  re-     r  t 

tnmable  fuch  a  djy.  It  was  aiTigned  for  error,  that  the  venire  bore  tejie  ivf-  te  ijfue  L  3  J 
jei/Kfl,  and  where  the  award  upon  the  roll  is  wrong,  the  llatate  of  Jeof^iL  will 
not  extend  to  it.  Powcl  J.  faid,  the  ilat.  of /co/LmVj  will  nu  ht/jp  the  tnonfous  muari  of  the  ctmrtm 
This  was  a  writ  of  error,  and  error  afligned  was.  That  the  reoird  was  of  Trinity  term,  and  the 
venire  was  auarded  rctvirnable  cmjliifo  Tnn',  which  was  before  the  term ;  now  this  being  a  wrong; 
^ward  (.f  the  court,  it  muft  be  intended  retumtble  the  year  after,  which  is  an  erroneous  award 
of  the  court,  and  then  there  is  niithing  to  award  the  writ  by^  the  roll  being  wrong.  The  court 
Teemed  to  be  of  opinion  that  this  was  rrror,  and  not  helped  by  the  (latutes  of  jeofails.  Sed  ad» 
jurnatur.     11  Mod.  86.  Trin.  5  Ann.*B.  R.  Ld.  Kingfale  v.  Compton. 

[  34.  If  a  writ  of  entry  dated  14  Februarii  be  returnable  crajlino 
Purificationis^  fo  that  the  tefte  is  after  the  return^  it  is  not  amend- 
able.*   Pafch.  2.  3.  M.  120.  62.  adjudged.] 

[35.  If  a  venire  facias  oe  awarded  upon  the  rollxo  be  returnable' ^^'  ^*« 
9Babis  Trinitatisy  and  the  writ  is  made  returnable  6  days  af^er^  GrflS^  S.^C.' 
fcilicet,  a  day  out  of  term^  but  the  diftringas  is  well  without  any  and  judg* 
fault,  and  after  the  jury  impannelled  find  for  the  plaintiff;  this  mentaf- 
writ  of  vemirc  facias  (hall  be  amended  by  the  roll,  for  it  was  the  fhTuaidti 
dSsfault  of  the  clerk  oAly,  for  the  roll  is  the  warrant  of  the  writ,  by  tbeiU* 
Trin.  39  Eliz.  B,  R.  between  Chaundel  and  Grills,  adjudged  in  a  tute—— 

«»..:•.  ^f^w^r^w  1  ^     o  Venire  ^ 

writ  of  error.]  ^^^ 

ujtt  in  December,  which  was  out  ofttrm^  but  rtiurnahU  in  the  next  term.    The  court  thought  this  no 
ecror,  but  only  a  mifcoaceivipg  of  procefs,  and  helped  by  the  Aatute  of  jeofails  after  verdict. 
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Mcu  465.  pi.  657.  Pafcb.  37  Eiis.  B.  R.  Grty  ▼.  WiUonghby Cro.  S.  ^$7.  (h\\)  pL  t^  W1I« 

lougwy  V.  Grey*  accordiD&ly-— Ow.  59.  S.  C.  and  it  feemed  to  the  court  good  enough  s  for 
though  Che  venire  facias  was  noc  good,  yet  if  the  diftringas  had  a  certain  return  and  place 
thereifif  and  the  jury  appeared  and  gave  their  verdid,  fn  that  a  verdia  was  had,  tlie  ftatuu  will 
aid  the  other  deMs,  as  in  thp  cafe  adjudged  between  Marsh  axd  BucroRD,  where  the  venire 

bore  telle  out  of  term Noy  57.  S.  C.  and  the  diverflty  is  between  original  and  judicial  "writs* 

a^U  judgment  was  a(bnned, 

^  ^iV  -|,  r  36.  So  if  the  award  of  a  venrre  facias  t^n  tie  roll  hi  wilf 
FoL  aoi.  snd  the  writ  oi  venire  faciai  wrongs  yet  this  ihall  he  amended  by 
V^  ■■^^■j'  the  roll,  the  roll  being  the  warrant  of  the  writ,  which  is  the  d/?  ^ 
^^  .  the  e&ttrt^  and  the  de&ult  is  only  the  miftake  of  the  clerk.     Mich. 

ckwThorne  S^i  39  EU^-  in  Camera  Scaccarii,  between  Thorp  and  Fulfhaw, 
T.  FttUlM^w,  iuljudged  in  a  writ  of  error.     Cited  Trin.  39  Elis.  B.  R.  j 

iqt^  in  the  Exchequer-chamber,  b«it  fays,  that  if  the  roll  were  naught,  then  it  is  erroneous,  be- 
c^of*  the  venire  facias  is  without  warnuir,  and  no  record  to  uphold  it,  and  that  fo  it  was  held  in 
the  caiieof  ^ungerford  v.  B»(t»i  .^.  C.  of  Thorp  v.  FuUhaWy  cited  by  Powys  J.  Miclv  j  Anox. 
a  UL  Raym.  Rep.  1064* 

Yelv.  air.  [  37.  If  the  writ  of  venire  facias  out  of  the  king's  bench  be  Venire 
CroTTcZ  ^^***  '*  libcros  &  legales  homines  coram  nobis  apud  Wejlmonajle^, 
pi.  taOiiell  rinm  uiicunjue  fueriinus  in  Anglia,  but  the  roll  is  well^  fcilicetj, 
T.Moreton,  without  the  words  apud  Wejlmonajleriwn^  this  being  in  B«  R., 
hSTTT"  ^^  ^^*^  ^'^  ^  amended  by  the  roll,  for  this  is  but  matter  of 
^lilXx.  fvrm%  Trin.  \\  Jac.  B.  R.  between  Qrde  and  Mooreton,  aJ- 
«r<— Jenk.    judged.] 

S.JC*  Imt  in  neither  of  the  above  bonks  does  S.  P.  appear.— Bulft.  la^.  S.  C.  and  S.P.  agreed, 
accflrdiogly^*  ■  Brownl.  150.  Meerton  v.  Orib,  S.  C.  &  S.  P.  held  tliat  it  was  only  the  fauk  of 
tb9  «riter>  and  (hould  be  amended. 

38.  \[iformeion  the  writ  was.  And  that  after  the  death  of  di^ 
donees,  and  John  fon  of  the  donees,  to  the  demandant  as  cofin  atr 
heir  of  John  defcend',  &c.  Upon  which  was  fhewn  to  the  cour^ 
a  titling  modi  by  the  demandant  to  the  cleri  of  the  Chancery^  by 
which  John  was  made  fon  and  heir  to  the  donees,  &c.  and  prayed 
that  the  writ  may  be  amended,  and  the  court  took  order  that  the 
clerk  ihould  be  examined,  and  if  the  de&ult  fhould  be  found  to 

f  ^01  1  be  in  the  clerk,  the  writ  ihould  be  amended.  Thel.  Dig.  225. 
lib.  i6.  cap.  6.  f.  22.  cites  Mich.  38  H.  6.  4.  and  that  fo  agrees 
22^.  4.  47. 

39.  In  debt,  if  the  cleri  of  the  Chancery  had  had  the  obligation 
mith  biff  ^t  the  making  of  the  writy  it  is  amendable  if  there  be 
variance.    But  if  the  clerk  does  not  give  any  addition  to  the  de« 
fendant,  it  is  not  amend^ible.  Thel.  Dig.  225*  lih.  16.  cap,  6.  f.  23/ 
cites  Pafcb.  8  £•  4  4-  and  22  £.  4.  21.  and  11  E.  4*  2. 

40«  If  an  original  writ  wants  a  legal  fornij  this  belne  the  igno* 
Br.  Palfe  mnce  of  the  clerks  it  is  not  amendable  by  the  ftatute  8  H.  6.  cap. 
^^Si^\  VL  and  upon  diis  rcafon  it  has  often  been  adjudged  fince  this 
H.7-i6.  ftatute,  thoLt  falfi  Zatin  in  an  original  (hall  not  be  amended,  as 
s«c  and      Habeas  ibi  has  breve  for  hoc  breve.    8  Rep.  J59.  b.  cites  9  H.  7. 

cadb  ho  mat  \en%  a  new  writ ;  but  that  otherwife  it  ii  in  falfe  Latin  in  an  obligation,  record  or 
Y^m^  bomifc  ho  cannot  havt  a  new  obligation,  record  nor  picx       Br.  Ameodmenty  pL  6a. ' 

*  4i«  M*. 


amenmiwnt  [and  jcofkUs.]  3q; 

41.  M.  &  Ux.  brought  debt  againft  C.  and  his  wifei  as  idmioi« 
firators  of  one  Fox,  and  upon  pUm  adminifiravit  pleaded,  the 
plaintiff  replies  that  they  had  ajfets  to  fotisfy  the  aforejaid  defendant^ 
(whereas  it  (hould  have  been  plaintiff -t)  and  becaufe  that  it  was 
but  the  mifprifion  of  the  clerk,  it  was  held  that  it  might  be  amend- 
ed, the  record  now  being  brought  before  them  by  error.  HeL  l|9« 
Mich.  4  Car.  C.  B.  Mercer  &  Ux.  v.  Cardock  &  Ux. 

42.  If  a  clerk  mif-enters  a  thing  ufual  in  matter  rfform^  it  i» 
to  be  amended ;  but  the  error  of  the  judge  is  not  to  be  amended  i 
oer  Roll  Ch.  J.  who  faid  he  took  it  to  be  a  rule.  Stv.  412.  cites 
Mich.  13  Car.  Sawyer  v.  Horton,  and  Hill.  15  Can  Belch  v. 
Fates. 

43.  A  tmftake  $fa  derk  through  careliffhefs^  in  an  irferiw  tourt  is 
amendable ;  but  not  if  through  want  of  (KiU.  22  Mod.  34  HilL 
4  W.  &  M.  Bondlcr  v.  Orabb. 

44.  It  was  agreed  that  want  of  firm  in  an  original  is  not  amend- 
able, as  Debet  and  De tine tj  inftead  otDetinet^  or  vice  verfa.  1%  Mod* 
369.  Pafch.  12  W.  3. 

45.  So  if  judgmi-nt  be  againfl  5,  and  one  of  them  dieSj  and  error  Comb.  3$4« 
ts  brought^  and  laid  ad  damnum  of  i^  without  mentioning  the  5/^6,  gf  r' v^^* 
this  was  not  amended,  becaufe  it  was  want  of  fkill  in  the  clerk,  j^er  ▼.  suL 
1 2  Mod.  369.  -cites  Walker  v.  Stokes.  cc^  s.  c. 

rdfblved 
and  the  writ  of  error  quafhed.«— f  Mod.  t6.  69.  WaUcer  v.  Slackoa  S.  C.  The  note  from  the 
attorney  to  the  carfitor  was  thus,  viz.  Inter  A.  in  trefpafs  and  B.  C.  D  S.  and  P.  ddendaots* 
(Note,  P.  one  of  tlie  defendants  is  dead,  in<ike  out  a  writ  of  error.)  The  court  held  the  writ 
not  amendable,  and  quaihed  it ;  and  they  were  of  opinion  that  fuppofmg  it  only  a  mtftake  of  the 
^rfiior,  yet  it  was  not  amendable,  becaufe  it  wastu  reverfe  a  judgment,  and  the  iiatutei  vrttm 
0Qiy  to  amend  in  fupport  of  them.        Cartb.  367.  S.  C.  refolved  accordingly. 

46.  The  curftor  had  orders  to  make  out  a  writ  againft  5,  but  one 
teing  deady  he  made  it  out  againft  4  only.  This  was  held  not  ameiid- 
aUe,  and  full  cofts  given  on  qualfaing  the  writ  of  error.  12  Mod 
^70.  cites  Mich.  1 1  Geo.  i.  Ginger  v.  Cooper. 


(C)     Amendment  by  8  H.  6.  of  Judgment  in    [  302  ] 

Names. 

T  !•  T  F  the  parties  are  right-named  in  the  record^  and  in  the 
entry  of  the  judgment  one  of  the  parties  is  mf-named^  this 
ihall  be  amended ;  for  it  is  the  fault  of  the  clerk.  Afich.  40,  41 
£1.  B.  R.  per  curiam.  Mich.  14  Car.  B.  R.  between  Meriel  and 
Doe,  per  curiam,  adjudged  in  a  writ  of  error,  and  the  iirft  judg- 
ment affirmed  accordingly,  which  was  at  the  day  in  bank  it  was 
entered  after  verdiS,  at  which  day  pnedi£lus  Stephanus^  where  it 
Ihould  be  Carolus^  fciKcet,  the  defendant  fot^  the  plaintiffs  Intratur 
Hill.  10.  Rot.  1343.] 

J  2.  If  a  man  recovers  in  an  a£Hon  of  debt  againft  Blias  Short-  Crw£.6o9^ 
I,  and  Ae  judgment  is  Quod  praJiSiuf  Georgius  Capiatur,  where  s{[,^-  ^^ 
it  ought  to  be  Quod  prxdidtus  £lias  Capiatur,  it  (cttOM  this  (hall  be  Shmtin^  * 

amended. 


302  amcnliment  [and  jeofails.] 

S.  c.  and  amended,  though  it  be  in  a  judgment ;  for  it  is  the  miftake  of 
by  Fcnncr  ^e  clerk.  "Contra  Pafch,  40  Eliz,  B.  R.  between  Skaring  and 
hw»tel5    Shortwdl,  adjudged.] 

not  amendabley  becaufe  it  is  part  of  the  judgment,  and  ttie  a6l  of  the  court. 

Brownl.56.  (^3.  If  in  an  aSfion  by  Ralf  Rogers  againft  Thomas  Lake,  thcr 
«fe  s"c.  i^g^^nt  be  Siuod  fradiShii  Rogerus  recuperet,  this  fliall  not  be 
and  ttie  '  amended,  though  it  be  the  mijlake  of  the  clerk^  for  this  is  thejudg- 
court  mini  of  the  court,  Mich;  40.  41  £1.  B,  R.  between  Rogers  and 

of  the  clerk :  but  afterwards  the  amendment  was  withdrawn  by  the  court,  and  upon  fbrther  ad- 
vice  the  roU  wat  made  as  it  wax  before^ 

In  dtbt  by  T.  )V,  executor  of  y.  IV.  the  judgment  was  enrcred  (^od  pr^d.  J,  lf\  recvpsret^  where  it 
Ihould  have  been  Quod  prsed.  T,  W,  recuperet.  Adjudged  that  it  fhould  not  be  amended  as  vttium 
clerici ;  fi>r  the  jadpncnt  ir  the  off  of  the  court  anA  not  of  the  clerk.  Gold(b.  124.  pi.  10.  Hill.  43  Eliz. 
Welcomb's  cafe.— — Mo.  366.  pi.  501.  S.  C.  accordingly  for  the  fame  reaion,  and  t^ierefore  no 

fault  in  the  judgment  is  amendable. Cro.  £.  400.pl.  6.  Trin.  37  Eliz.  B.  R.  accoidingly,  and 

fo  judgment  ta  C.B.  was  reverfed.^.— But  Cro.  E.  865.  in  pi.  44.  cites  Mich.  33  &  34  Eliz* 
Thomas  Wycde  v.  Jobk  Wheeler,  where  the  judgment  was  Quod  prxd,  recuperet  verfm  prxd, 
Tbomam,  where  it  (hould  be^^^^'^M,  and  it  was  amended.— Hutt.  41.  cites  Wild  v.  Wolfe, 
S.  P.  accordingly,  and  feems  to  be  S.  C— — •Hob.  327.  pi.  400.  cites  Wylde  v.  Wheeler,  the  pre- 
cedsot  whereof  was  (hewn  that  it  was  amended  in  the  Exchequer-chamber  after  a  writ  of  error. 
And  fays  alf.i  that  the  precedent  of  Stephen  v.  John  Morgan  Wolf,  Hill.  Ai  Eliz.  was  (hewn, 
where  the  judgment  was  Quod  recuperet  verfus  prxfatum,  Morgan,  and  it  was  amended  in  another 
terror  ■  Cro-  £.  864.  pi.  44.  John  Morgan  Wolf  v.  Stepney  S.  C.  in  Cam.  Scacc.  and  awarded 
to  be  amended,  and  judgment  aflliiTned.—'«-Raym.  39  Arg.  cites  S.  C.  as  amended.— -«So  where 
in  a  'ttdgmeot  in  Ireland  the  plaintifTs  name  was  Robot  M.  and  the  judgment  was  entered  Quod 
ftraJi^,  Carolui  M,  recuperet  1  the  court  in  error  brought  here  held  it  amendable,  as  the  default 
of  the  derki  though  in  the  judgment  the  mifprifion  being  only  in  the  name,  which  was  right 
so  the  reft  of  the  record  that  was  before  the  clerk,  and  (hould  have  direAed  him.  Vent.  217. 
Trin*  t^Car-  2.  B<  R.  Meredith's  cafe.— In  a£lion  fur  words  it  was  alleged  that  no  iHue  was 
joined,  becaufe  in  the  pleading  and  joining  of  the  iffue  the  defendai^'s  Chriflian  name  was  mif- 
taken;  but  the  court  will  amend  that,  it  being  rightly  tumd  in  the  record  before.  Vent.  25.  Pafcb. 
SI  Car.  2.  B.  R.  Henly  v.  Burftali. 

M0.697.pl.       [4.  In  a  writ  of  debt,  if  Xht  judgment  be  ^od  Humfrey  joiner 
v.^Omiell*^  ^'^^^^^  dibitum  &c.  nee  non  damnay  »&c.  eidem  Humfrido  Skinner 
S.  c.  The    adjudicata^  this  ihall  be  amended,  fcilicet,  Skinner  (qt  f^iner 
aakm  was    between  Ognell  and  Toyner,  adjudged  in  a  writ  of  error  in  Camera 
Knir  «^    Scaccarii.    Cited  Mich.  40,  41  El.  B.  R.  to  be  lately  adjudged.] 

executor  of  Skinner,  which  occafioned  the  midakei  and  it  was  amended.— Cro.  £•  865.  in  pi. 
44.  dies  S.  C.  and  tluc  it  was  amended  by  order. 

r  jO^  ]  [5-  If  a  judgment  be  Ideo  videtur^  where  itjhould  be  Ideo  confix 
The  cafe  of  derotum  eft^  this  (hall  not  be  amended,  between  Savaker 

the  biihop    and  the  Bifliop  of  Gloucefter.    Cited  Mich.  40,  41  £L  B.  R.] 

ofGloucef- 

ter  and  Savacre  is  in  feveral  books  of  reports ;  but  this  point  of  the  (videtur)  does  not  appear  in 
any.— ^Yelv.  130.  Trin.  6  Jac.  B.  R.  Ventres  v.  Carter,  adjuilged  error  ;  and  the  fame  of  liquet 
or  conceflum« 

[6,  If  a  judginent  be  Ideo  defendens  in  mefericordiay  for  miferi^ 
cordiay  this  ihall  be  amended,  Mich?  JO  Jac.  B.  R«  between 
Meghen  and  Dune.] 
Cro-  J.  107.  f  y,  In^an  a<^ion,  if  the  declaration  be  againft  jfrnias^  and  in  the 
v^Proaor**^  ^^M^^  rf^^^  record  he  is  named  praedidl.  Annas^  (without  any  point 
S..C.  but'  fupra)  and  the  judgmeiit  is  given  againft  prxdidt.  Annas^  yet  this 
s.  p.  docs  ...fliall  be  amended.  Mich.  10  Jac.  B.  R.  between  Proftor  and 
""^^l   Clifton,  adju4iedj 

126.  Proaor  y.  Cliftoni  5.  C.  but  S.  p.  does  oot  appear.-— a  Ko^  Abr.  ti^.  Tfial|  pi.  37'  39» 
S.C.J)>itnjtS.  P.  ■ 

[8.  If 
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[  8.  If  in  an  original  one  of  the  parties  is  named  Bamabasy  and  ^*^^'?*'*^ 
after  in  the  pUaiing  he  is  named  Barnabias^  this  fhall  be  amended  {Jjj^l.p/ 
by  the  original.     Pafch.  17  Jac.j,  between  Marfh  and  Sparry,  docsmjt 
adjudged.]  SS^l 

,:  Z30.  S.  C.  k,  S.  P.  accordinglfi 

« 

[  9.  If  in  an  aSfion  againji  Dematy  Mvwty^  in  the  venire  facias  he 
is  right  named,  fcilicet,  Dematy  \  but  upon  the  panel  he  is  named 
Demacy^  this  (ball  be  amended.  Mich.  17  Jac.  B.  between  Symons 
and  Mowty,  adjudged.] 


(D)    Amendment  after  Ver3iSi.     In  what  Cafes.     Fol.  202, 


le" 


[  I.    TTTHERE  by  the  amendment  iiiejury/hould  hefidje^  to  B<?caufe 

'     an  attaint^  there  fhall  be  no  amendment  20'H.  6. 15.]     JjJ^^^J^ 

amendment  afrer  verdidl  would  be  penloui  to  attaint  the  jury;  thaibgfi  it  was  the*^  clerlf^  faulty 
and  io  amendable,  it  was  ordered  to  be  put  oif  till  the  next  term,  and  in  the  meaa  time  the 
court  would  advife.    Sty.  207.  Hill.  1649.  Sauderfon  v.  Raiiln. 

[  2«  If  the  record  of  niji  prius  does  not  agree  with  the  original  re^  RolL  Rep. 

cortL,  this  may  be  amended  irfter  verdifk,  /^the  amendnient  does' net  |^q,^^^* 

change  the  ijjue,     Mich.  10  Car.  B.  R.  per  curiam.  Pafch.  14  Jac»  adjud^, 

B.  R.  between  Blackborn  and  Planke,  per  curiam,  and  odierways  but  it  was 

thing  prayed  to  be  amended  would  alter  the  iflfue,  Quod  fuir  concefTum  per  cur.  and  fo  feems  ad« 
mitted  that  it  was  not  ameodable.-— *And  by  Coke  Ch.  J.  3  Bulit  c6i.  Trin.  14  Jac.  if  fuch 
amendment  changes  the  ilTuey  it  is  plain  it  (hall  not  be  amended.  See  2  Roll.  Rep.  312.  where 
jutlgment  was  reverred,\>ecaure  the  amendment  could  not  be  without  altering  the  i&ic.  ■■  ■■  "p 
RoU.  Rep.  353.  S.  P.  p^r  Coke  Ci).  J. 

[  3?  In  trefpafs,  with  a  continuance  from  fuch  a  day  till  the  day  of 
the  writ  purchsikdjfcilicetjfuch  a  day^  which  is  mifiakenj  after  ver- 
ASt  this  (hall  not  be  amended,  becaufe  the  jury  gave  damages  ac-^' 
cording  to  the  day  alleged^  and  therefore  if  it  (hould  be  amtnded 
according  to  the  date  of  the  writ,  the  jurv  {hould  be  fubje£h  to  the 
plaintiff's  attaint  for  giving  too  fmall  aamages.  Contra  ao  H. 
6.  15.] 

[4.  In  an  a£bon,  if  the  plaintifF  makes  title  by  a  demife  made  by  F  ^904  1 
Thomas  Bull  and  Agnes  his  wifcj  and  the  parties  are  at  iffliie,  and  q  v  ^n 
the  record  of  niJi  prius  was  entered  by  the  clerk,  that  the  laid  pi^^,  sJc.' 
Thomas  Bull  and  Anne  his  wife  made  a  demife,  Itc,  and  ib  the  re-  Oawdy  and 
cord  of  nifij^ius  differs  from  the  roily  this  (hall  not  be  amended,  for  JSri**^  th!lt 
if  the  record  (hould  be  amended,  the  jury  might  be  attainted,*  in«  tt^nnfnof^ 
afmuch  as  they  found  a  leafe  made  by  Thomas  Bull  and  Agnes  his  mer  of  the 
wife,  and  perhaps  this  leafe  will  not  prove  a  leafe  by  Thomas  fiulL  f*^  "^ 
and  Anne  his  wife.  Mich.  42, 43  Eliz.  between  King  and  King,  i!Ldfv^4i4 
per.  curiam.]  the  whoio 

l^fe*  Und 
it  4s  not  the  fame  leafe  whereoC  the  plaintUT  declares ;  but  Popham  doobted,  becaufe  the  naming 
the  Chriftiaa  name  is  idle,  and  not  material;  Ic  a^oniatur.    But  aftsrwards,  Mich.  43  It  44 
Eliz.  it  wd»  reverfcd  for  the  error  aAfoed. 

X  [J.  la 


%o^.  tntentiment  [a^d  Jeofails.] 

RoitlUp*  ^  j;«  Ih  ah  a£Hon  upon  the  ca&,  if  dit  record  of  ntfiprius  be 
|5^*^-  IJ^tf/  /ir  ujli^or  oftSii  i^indant^  in  cohfideratton  of  fiich  a  thing  in 
the  court  eertoiii  td  him  given  30  OttQbtr^  tt  Jac  did  ajjime  U  pajfi  manj 
KreedtluK  quarUrs  of  barliyhefori  fuch  a  daj  natt  infuing^  and  for  non-pay- 
hie^dmeht  ^^^^^  ^  aSJOtt  is  bfdugbt,  and  the  ivr^i  in  court  is^  duit  the  pro^ 
wooU  alter  niife  was  made  30  O^oifer  lO  7ar.  to  fay  the  faid  quarters  at  the 
the  iflfue  day  next  effnng.  After  a  venud  for  the  plaintiff,  diis  cannot  be 
deariv,  and  ^^efKied,  becftttfe  if  this  (houM  be  amended,  this  wouM  alter  the 
watordered  >fii^»  though  ^  miftake  is  cmly  in  the  day  bf  payment  of  the 
to  ftay  tiU  quarters  of  barley.  Pafch«  14  Jac.  B.  R.  between  Cooke  and 
"J^^^y     i#ancafter,  per  curiam.] 

party  -3  Btilft.  i6t.  S.  C.  and  becaufe  the  day  is  a  material  parr,  and  makes  an  alteration  o£ 
m  verdi^  the  whole  court  held  it  not  aroenda^e»  and  Aajred  the  platniiif*s  judgment. 

•  Br»  r  6*  In  trefpais,  if  the  record  be  fo  the  damage  of  ^ooL  and  the 

^T^a7*  ^/^^  ^  ^  damage  ^  ^L  and  the  jury  find  damage  to  i.ooK 
!^M&C.  ^^  record  of  nifi  prius  mail  be  amended  accordingly,  20  H.  6» 
ib$.P.  For  xc  *  a  H.  4.  6.  Co.  8.  Black.  157.] 

It  was  mif- 

prifidn  of  tfte  tldttt,  and  thte  ptaintiif  recovered  fo  much  as  the  jury  found,  notwithlbndinf  that 
others  faid  that  the  judices  of  nifl  pxius  CanaOt  take  th0  avf^fitfrnmrt  iamaiii  tkm  art  in  thdr  rv- 
cofy^— »S.  C.  cited  %  Rep.  i6i.  a. 

Qro.G.«?4^  [7.  In  an  adion  oSdAt  ufan  a  JET.  6*  if  aU  die  r^e^d  be  in  «£r« 
l!dWnJt^*  ^iitf  A*/rii  but  the  Jurata  tn  the  record  ofnifitrinSy  which  is  iJi 
*^^^iMi  '  pkcito  tran^reffioms  after  a  verdid  for  the  plaintiff'  it  (hall  be 
%i%.  pi.  17'  amended,  for  this  is  only  the  default  of  the  clerk.  Midi.  8  Car* 
die^eouit^  B.  R.  between  ♦  Lemerchant  and  Rawfon,  adjudged  per  curiam, 
lieM  It  ior  the  juftices  have  power  to  take  the  nifi  prius  by  the  writ  of  <Uf* 
amendable;  tringas  and  the  general  commifflon  to  take  them.] 

foi  itie  f^e*  •         . 

cord  hetng  K^»  and  the  clerk  having  it  hefure  him,  it  is  oierdy  «  mifprifiea  of  him  (  and  -the 
writ  of  diftringas  with  the  nifi  prius  is  fuflicient  warrant  to  thmn  to  proceed,  and  they  all  held 
it  dire^y  wit^n  the  S  H.  (.  capk  la.  and  amendable*— Jo.  307.  pL  7.  SUC  held  per  cur.  accord- 
ingly.—In  debt  dpon  ifci^  the  Tcnira  and  diftringas  was  Quandam  juratam  in  placito -tnuif- 
greffionis,  and  for  this  baufe  jodgmont  was  ftayed  after  verdi^fc  i  for  it  is  not  aided  by  the  ftatuti 
of  jeofails.  But  if  the  ^ven.  fas.  or  diftringaa  had  been  right,  it  had  been  othtrwife*  Cio.  %.  x$%. 
Cottingham  ▼»  Oriffilh  U  Soow. 

*  Gitb.  Hift.  of  C.  B.  1 33.  t\it$  $.  C. 

After  a  veMiA  it  vhm^  moved  to  ame«d  the  fvi^Mi  m  ihi  ^ecm-d  of  tiifi  fnyt.  Which  ttttt  Fttonr  rn 
rtheBu  ctram  dm-  ftgfWd^r.  rigimgofmd  H^tfiiih  Occ^.  iQ  die  Mactii,  where  it  ihould  havo  beea 
doram  dom.  regtmfyt  and  the  day  of  m/f^ius  was  mi/akcm ;  for  the  affifes  were  on  the  a3d  of  Mar. 
The  rt€9rdwtfas  right  in  hoik*  The  court  held  this  not  amendable  ;  fo«-  im  ail  ct^s  'a^ttre  it  rttorAtf 
0i/ifnkt  bath  U^  oimmSuHy  tht  ntll,  iU  writ  of  SJIrittrai  bath^nn  rights  which  together  with' the 
nifl  j>rius  is  a  fulikient  authorityfor  the  jodge  to  ti7  tne  caufe ;  but  here  the  dt/trimras^iKcn  wrong ; 
for  It  was  Omhehmt  &  Maria  Dei  ^ra(iju  w^ii  the  futcu  was  at  that  time  diod,  5  Mod.  tiu  Mch. 
e  W.  3.  Manth  v.  Monk. 

f  ^^^  ]  ^^*  ^^  farMoa  4rgain/i  A  andjinthoftf  B.  A.  emfi^  the  par- 

D.  a6t«  a«  ^i^v^  snd^udgment  given  according  fed  ceilec  exeoiitio,  and  B. 

^.  ftc.^t  ^  pUttds  fo  ifitUj  and  in  the  record  of  ntpfrius  it  is  tf  ftiediihu  jmi'^ 

!!?^wik  ^^»  omitting  Ankhwj^  but  the  fnntkped  record  Vkis  f^fM^  ^ 

JS^;^^^  tbe/amM  ksstie  record  of  ^prm  <>  kuwoon  the  flalmifani  A. 

vfteA  pr»-  and  B.  defendants,  where  A.  bad  coftfejfed  the  wStion^  and  ju^mcnt 

di^'  it'can  £iven  thereupon!  and  ib  he  is  a  ftraMcr  to  the  iiTue,  yet  both  feidta 

^^  Siall  be  amendedi  beeaufe  it  is  th&  iault  of  the  clerk.    D*  9  £lis« 

tendment  zto*  24.  between  Wootton  and  Oorke^  adjudged.] 

but  to  the    «  .    ' 

f«Mfcao0vt  which  is  underftood,  vis*  Antonias»  and  as  td  the  oiher»  both  tboicconl  kUU  and- 
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the  writ  iit  f&fi  priui  d«clarp  that  the  jury  could  not  ^e  agamft  A.  becaufe  he  Oi<l  not  join  aof 
iitVie^  and  ftish  mifprtfions  in  the  records  of  nifi  prius  have  been  amended  divers  times.  ■ 

t  Rep.  i^t.  b.  162.  a.  cites  &.  C.  accordingly.-  »$«  C.  cited  accordingly  3  Bulft.  x6i. 

[9.  In  an  aftion  upon  the  cafe  fir  tvords^  if  the  roll  be  rights  <■  ^*  ■*% 
Iftd  the  biO  upon  the  file  rights  and  the  nifi  prius  wrongs  Icilicet^  Fol.  203. 
he  (praedidum  ff^Ilielmum  fnaJo  qu^erentem  innvLcndo)  is  a  thief,  !■  **'<r'*  '^ 
whereas  JVUHam  was  defendant  \  and  upon  Not  guilty  pleaded,  the  Cro.  J.  157. 
jury  find  him  guilty,  and  the  poftea  is  endoried  diat  the  defendant  y|  gq^*'* 
is  guii^  modo  &  forma  prout  the  plaintiff  interius  alleeavit,  this  sicaccord- 
nujiake  rf  the  plaintiff  in  the  innuendo  Ihall  be  amended,  oecaufe  if  ingly,  anf 
the  innuendo  was  omitted,  it  would  be  perfeft  enough.  Pafch.  ^djJSe^** 
5  Jac.  B,  R.  between  Pierce  and  Gore,  acHudgcd.]  meat, 

[  10.  In  an  a&ion  of  debt  upon  an  obligation  againft  Richard 
Carey ^  of  which  the  condition  wasj  that  if  Richard  Carej^  or  J^hu 
Carey^  do  pay  fuoh  a  fum  to  the  plaintiff,  that  then,  &c.  ana  the 
record  is^  further,  Et  idemjohannes  dicit  quod  ipfe  folvii  the  faid  fum 
mentioned  in  the  condition  to  the  plaintiff,  et  hoc  paratus  eft 
verificare,  and  the  plaintiff  replies^  ^md  pr^BdiHus  Ricbardm  non 
filvit  die  faid  fum,  ^  hoc  petit  qao3  inquiratur  per  patriam^  ic 
pradi^.  Richardus  Jinalitery  and  the  iffue  was  found  for  the  plain- 
dff  i  the  word  (Johannes)  ihall  not  be  amended  and  made  Ricfaar* 
dus,  though  this  was  the  miftake  of  the  clerk  $  for  this  wiU  alter 
the  iffue ;  for  the  iffue  was  joined  before  other  parties.  Pafcb*  40 
£Iiz.  B.  R.  between  Heath  and  Carey,  per  curiam.] 

[  1 1.  If  an  iffue  be  joined  whether  J.  S.  recovered  lOOL  debt  and 
30/.  co/ls  againft  B.  or  not,  and  the  record  of  the  nifitrius  isfo 
alfo ;  hut  in  the  venire  facias  and  di/lringaS  this  is  200  L  debt  and 
20  X.  coftSf  and  the  jury  find  the  recovery  of  200  A  debt,  and  30  x. 
cofi^  according  to  the  record,  yet  the  venire  facias  and  diftringas 
ihall  not  be  amended ;  for  it  appears  that  the  jury  had  no  warrant 
to  find  30  s.  cofts,  and  the  (aid  writs  are  the  warrant  of  the  jury^ 
and  therefore  if  this  ibould  be  amended,  the  verdiS  (hould  be  <al* 
tercd.    Mich.  1 8  Jac.  B.  R.] 

[12.  If  a  man,  being  robbed^  brings  an  vuSdon  of  debt  upon  ihw 
Jiatute  of  Wmchejier  s^nft  the  hundred,  and  upon  the  general  if'^ 
fue  pleaded  the  jury  find  for  the  plaintiff^  and  the  verdi^  is  entered 
in  this  manner,  Dicunt  pro  quitrettte  2222/.  and  damages  iid*  and 
cofis  6d»  whereas  in  this  a&on  all  Might  to  be  given  in  damages^ 
yet  becaufe  the  intent  appears,  this  ihall  be  amended  .Mu±* 
ti  Jac.  K  R.  Painter's  ca^,  adjudged.] 

[1 3.  In  an  a&ion  of  trAeffsfir  a  trejpap  in  the  time  ofK.  yamts^  So  where-a 
but  the  adion  was  hroHgbt  tn  the  time  of  king  Charles^  and  it  is  cre^afswaa 
contra  pacem  diai  nuper  regisj  and  the  ddfendai^  pleads  Defon  tart  ^^^^^ 
dtmehe^  and  die  jury  find  him  guilty^  but  it  is  entered  that  he  did  Charles  the 
it  kfhis  own  wrongs  contra  tackm  dmini  regis  nuncy  this  ihall  be  ^^  and  in 
jimended.  Mich.  14  Car.  B.  R.  between  Meriel  and  Doe,  per  JlJo^SStaf.* 
curiam,  adjudged  in  a  writ  ^f  error,  and  the  judgment  affirmed  r  ^^  \ 
accordingly.    Innatur  HHK  to  Car.  Rot  1343.]  L  3^  J 

the  declaration  was  Contra  plceai  ptbttcant  »d  not  Coatri  pacem  domini  refts,  (he  court  HeH 
k  only  a-oiiftake  «f  eke  clerk  and  io  toKf  be  amended,  -aii4  that  ailt  is  there  is  no  repngaancjr  in 
IL    S(y.  a|a..  Mich.  1650.  B.  R.  Fmdar  f.  DAiekes. 
Tbef  Uuntiff  declared  for  fcveral  trefpa0eSf  XfoiC^  in  tho  time  of  Car.  a.  and  Jaca-  and  had 

jttd|IQCIlt 
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judgment  by  default ;  after  the  return  of  a  writ  of  enquiry  error  was  aifigned  for  want  of  an  or)«« 
ginll.  The  cuftos  brevium  certified  an  original  between  the  parties  in  the  time  of  Jac  t,  wliicb' 
concluded  Contra  pacem  noftram,  which  was  oltjcdted  could  not  be  the  ong^inal  in  this  caufe,  (br- 
it  ihould  have  concluded  Contra  pacem  noAram  nee  non  contra  pacem  Caroli  fecundi,  3cc.  It' 
"was  moved  to  amend  it  becaufe  the  inftruAions  to  the  currur>r  were  right :  the  court  urdered  it 
to  be  amended ;  for  a  writ  of  trefpafs  does  not  diftinguifh  trefpalTesin  one  king's  reign  or  another^ 
but  that  is  only  diftinguilhed  by  the  conclufion,  and  for  that  inft nitons  were  particnlarly  given 
according  to  ufual  manner  in  fuch  cafes,  a  Vent.  49.  Trin*  i  W.  &  M.  in  C.  B.  Maflingbum  v« 
Durrant.  a  Ld.  Raym.  Rep.  1058.  in  a  note  there  cites  S.  C.  and  fays  that  all  the  difference 

in  the' writs  for  feveral  trefpalTesy  where  they  are  done  in  one  king's  reign,  or  in  more,  is  in  tho 
conclufion,  Contra  pacem  of  one  only,  or  Contra  pacem  of  both ;  which  was  the  reafon  why 
tiie  court  in  Ventris,  held  it  a  matter  of  ia£k,  and  not  a  matter  of  law  as  was  objededy  and 
amendable. 

'[  14.  In  an  aSion  upon  the  cafe  upon  2x1  ajfum^tt  for  43/.  for 
arrears  due  upon  an  account^  and  an  aflumpfit  to  pay  it,  the  ieftn-^ 
dant  pleads  Non  affun^ftt^  and  this  is  entered  in  the  pka  roU^  hut  the 
iflue-upon  the  nifi  prius  roll  is  entered  Not  guilty^  and  upon  this  a 
verdi6t  for  the  plaintiff,  thi$  (hall  be  amended;  for  this  is  the 
miflake  of  the  clerk  having  the  plea  roll  before  him,  out  of  which 
he  tranfcribed  the  nifi  prius  roll,  and  this  does  not  alter  the  ver- 
AxGt^  for  Not  guilty  in  an  aAion  upon  the  cafe  upon  apromife  hath 
been'  held  good  after  vere^Sfy  and  Not  guilty  is  non  aflumplit,  and 
more,  for  he  cannot  be  guilty  unlefs  the  aifumpfit  was  made,  and 
fo  the  liTue  is  all  one  in  eire<S,  and  this  amendment  cannot  attaint 
the  jury.  Pafch.  Ii5  Car.  B.  R.  between  Still  and  Jacob,  adjudged 
per  curiam.    Intratur.  Hill.  14  Rot.  376.] 


F0I.204.  (E)  Amendment  per  8  H.  6.  cap.  15.  [Defaults 
'^ V— '       in  the  Venire  Facias^  Habeas   Corpus,  and  Dif-. 

tringas.] 

See  (B)  pi-  [  !•  T  F  tfie  venire  facias  be  erroneous^  and  the  dijtringas  goody 
1.9. 10.  and  X  j^^j  ^^  ^^i^i  ^pg^  ^fjg  dijiringasy  diis  (hall  not  be  amend- 

^0d  infra.    ^  >  bccaufe  the  principal  procejs  is  not  goody  Hunger^ 

ford's  cafe^  adjudged.    Cites  Trin.  38  Eliz.  B.  R.  Earl  of  Rutlami, 

42  Coke  S-]  .         . 

•  This  is  [  2.  If  upon  the  venire  facias  the  Jheriff  makes  no  retumy  nor  any 

raijpjjnted,  n^j^^  of  the  fheriff  appears  upon  the  bad  of  the  writ,  nee  quod 
be  c  Rep*  ^xecutio  iftius  brevis  patet  in  quodam  pannello  huic  brevi  annexo, 
4 1,  b.  Row-  but  this  is  album  brevey  this  (hall  n6t  b^  amended  by  this  flatutc 
land's  caf&  after  verdid^  upon  examination  of  the  (berifF,  becaufe  this  is  die 
riZ^pLaa  principal  procefs,  Co.  5.  ♦  Roteland  41.  b.  adjudged;  and  there 
suiner  V.     cites  f  35  Eliz.  B.  to  be  ib  adjudged.] 

TameSyS.C. 

accordingly.  f  The  cafe  of  Barney  v.  Walkley,  cited  Cro.  £•  310.  in  pi.  so.  as  ruled  Hi 

C.  B.— 3  Bulft.  220.  cites  Rowland's  cafe,  and  S.  P.  held  there  accordingly.  Mich.  14  J^ 
Ackerige  V.  Conham. 

No  return  was  made  either  tfm  the  vmmfae.  of  SJIrir^nu. .  This  was  held  p«r  tot  W.  to  l>e  good 
caufe  to  flay  judgment  after  vejrdid,  and  that  It  is  not  aided  b^  the  (latutes ;  for  they  ^i4  m\Uf 
tarns  or  intuf&cient  returns ;  but  here  is  no  rtftorhy  and  (b  not  aided>  and  Jodginenc  was  ftaid. 
Cro.  £•  587.  pl«  to.  Mich.  39  Ie  40  Eliz.  B.  R.  B^cknam  t.  Rye. 

The  court  refufed  to  amend  a ««%/«:.  which  was  ^itm  tttvtf  though  xymjhit^pnmm^oasfvfi 
t»  tbt  fanel ;  but  if  the  iheriff  upon  th«  venu-e  facias  bad  rtumtftl  that  the  txtauiut  ^tk^  ^vrit  did  ^ 
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f)tar  in  a  cntMn  paml  nnnexiH  lo  that  writ,  and  had  not  /»*/  tis  name  to  the  writ  ofvcn.  felC.  but  t9 
the  pattel,  in  fuch  cafe  the  court  would  have  amended  the  ven.  fac.  Bruwnl.  43.  Trin.  15  Jac. 
Griiiia  v-  Palmer. 

[  3.  But  if  the  venire  facias  be  well  returned^  but  the  iffue  is  *  Hob.  130. 
tried  upon  the  habeas  corpus^  and  this  is  album  breve,  and  no  return  (Vjibf  v.  * 
thereupony  yet  inafmuch  as  the  venire  facias,  which  is  the  principal  Qwinfcy^ 
frocefs  is  well,  this  ftiall  be  amended  upon  examination  of  the  Hi11.4Jjb. 
iheriiF  by  this  ftatute,  for  this  is  a  default  in  a  return^  as  the  ^^^'v^nU-c 
ftatute  mentions.     Contra  my  Reports  10  Jac.  B.  between  Por-  facias  was 
ter  and  Blunt,  adjudged,  and  Hobart's  Reports  1 74.  between  *  Wil-  awarded.— 
by  and  Wanfcy.J  Mo.m. 

cites  it  as  niled  accordingly.  Hill.  t2  Jac.  Wilby  v.  Guniy,  and  feems  to  be  S.  C. 

[  4.  5d  if  the  venire  facias  be  well  returned^  and  the  ijfue  is  tried  AflRimpfir. 

upsn  the  diflringas^  and  this  is  album  breve^  and  no  return  there-  Xere  at^if!* 

upon,  this  (hall  be  amended  upon  examination  of  the  flierifF,  be-  fae,  and  a' 

caufe  the  principal  procefs  is  well^  for  this  is  a  default  in  a  return,  v'"'>'* 

as  the  ftatute  mentions.     Mich.  15  Jac.  B.  R.  between  Churcher  *JJ[f  rttum- 

and  Wright,  adjudged  per  totam  curiam.     Trin.  39  Eliz.  B.  R.  cd,  and  aifo 

between  Wortley  and  Broadhead,  adjudged,  the  iherifF  not  being  a  diftringas, 

out  of  his  office,  and  the  record  being  in  the  fame  court  where  it  ^^^j^^j^^l  •  a 

was  returned.     Contra  my  Reports,  10  Jac.  Chaplain  and  Somes,  by  aif^ 

adjudged.]  prius  j  but 

it  did  not 
appear  upon  the  back  of  the  diftring:as  that  it  was  returned.  All  the  juftices  heVS  that  it  bsing 
i«  thsfame  term  wherein  it  came  in,  it  may  be  amended  ;  but  if  it  were  in  another  tenriy  it  could 
not  be  amendecL  Upon  examination  ot  the  (heriff  that  he  intended  to  return  it,  it  was  amend- 
ed, and  judgment  for  the  plaintiff.  Cro.  £.466.  (bis)  pi.  zx.  Pafch.  38  Eliz.  B.  R.  Weare  y. 
Woodliff. 

After  verdi^  for  the  plaintiflrit  was  moved  in  flay  of  judgment,  that  the  name  of  the  (heriflP 
was  not  indorfed  to  the  writ  of  dillringas  with  nifi  prius,  the  court  held  it  to  be  ill,  and  not 
amendable,  nor  helped  by  the  ftatute  31  H«  8.  and  18  Eliz.  and  faid  it  is  all  one  with  the  cafe  of 
ven.  fac.  where  the  name  of  the  fheriff  is  not  thereto,  which  had  been  often  adjudged  not  to  bo 
amendablj,  nherefore  ruled  the  trial  was  ill.  Cro.  J.  188.  pi.  10.  Mich.  5  Jac.  25.  R«  Holdef- 
woith  V.  Pro<5ter.— Yelv.  no.  S.  C. 

[5.  If  upon  the  return  of  the  habeas  corpora  of  a  jury,  the  Hob.  113. 
fur-name  of  the  Jhcriff  be  omitted,  as  if  it  be  Bartholomaus  Miles  ^{^l^f*    ^ 
fhcrifF,  and  (Michell)  which  was  his  furname  omitted,  this  fhall  43  Eliz.  ia 
be  amended.     Hobart's  Reports  158.  between  Kent  and  Hall,  ad«*  cafe  of 

Where  thcy^  rijps  name  wns  not  to  the  return  of  the  haleai  corpora,  nor  of  the  tvrit  where  the  decern 
taiet  vai  returned,  tiisl'e  were  held  mrnififft  errors,  ptrr  tot.  cur.  and  the  judgment  reverfible  fof 
•hat  caufe.    Cro.  £.  309.  pi.  34.  Mich.  3)$  U  39  Eliz.  B.R.  JBlodweil  v.  Edwards. 

[  6.  In  trcfpafs,  if  tile  venire  facias  and  habeas  corpora  an  in  ^^^'  *4^ 
placito  debiti,  and  thereupon  a  verdift  is  found  for  the  plaintiff,  this  Hams  v. 
ihall  be  amended,    Hobart's  Reports,  cafe  306.J  Ap-John, 

S.  C.  and 
the  court  amended  it.*— —Brownl.  131*  S.  C.  and  it  was  amended,  and  made  de  placito  trnnfgrcf- 
lionis}  per  tot.  cur.-^— S.  C.  cited  Arg.  2  Ld.  Raym.  Rep.  1143.  but  Holt  Ch.  J.  faid  that  tho 

cafe  in  Hob.  had  been  held  otherwife. Cro.  J.  528.  pi.  6.  Pafcb.  16  Jac.  B.  R.  the  S.  P. 

Sooth's  cafe,  and  a  venire  facias  de  novo  was  awarded. 

In  trefpaCft  quare  claufum  fregit,  the  venire  faciat  vfis  awarded  in  fhcito  tr.trtjgrejjiomt  firpcr 
<ajum^  ;^Dd  Liic  tjjue-*^l  was  inphcito  tfcn'^rfjl^rui  only.  It  was  agreed  that  it  fbould  he  amended  ; 
for  Che  iiToe-roU  is  the  wurram  for  the  clerk.    Lilt.  Rep.  54.  Midi.  3  Car.  C.  B.  Anon. 

Vot.II,  Z  C7-^f/^^^ 
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^^«^(^)p''  [7.  If  a  vinire  facias  be,  and  habeas  ibi  hoc  brev^^  without  thefe 
l\iob.66r  words,  «tfw/««yj/rtf/^r«;n,  which  ought  to  be  in  of  neceility,  be* 
pl.TS.  s.  c.  caufe  othcrwife  the  court  cannot  know  who  arc  jurors,  nor  whom 
fir  the  ven.  to  Call  to  be  fwom,  yet  after  a  verdiit  upon  this  writ  it  fhall  be 
ranted  ^aod  *  amended,  this  being  a  judicial  writ.  It  feems  to  be  intended  by 
mud  be  this  ftatute,  Mich.  30,  33  Eliz.  B.  R.  f  Taylor's  cafe,  per  cut 
ammJedby  nam.   Hobart*s  Reports,  between  %  Priddy  and  Maffie,  adjudged.] 

[8*  If  a  venire  facias  he  quorum  quilibet  quatuor  libras  terra^ 

£0  that  this  word   (haheat)  was  omitted  out  thereof,  this  (hall  be 

amended  after  the  verdidlt     Mich.  40,  41  £llz.  B.  R.  adji^dged.] 

Cro.E.467.       ^g^  jf  ^g  word  duodecim  be  left  out  of  the  venire  facias^  ytt 

PafctT  18^  ^'^  ^a'l  b^  amended  after  a  verdid:  B.  R.  between  Wil^ 

Eiiz.  B  R.    loby  and  Gray,  adjudged.     Cited  Mich.  40,  41  Eliz.  B.  R.] 

Mo.  465  pi,  657.  S.  C— -Ow.  59.  S.  C.-*— N07.  57.  S.  C.  bu^  S.  P.  doc&  not  appf^r  ii^  Atty  o( 
thoie  books. 

[10.  If  the  words  quorum  quilibet  are  vetted  oi\t  of  the  veniro 
fecias,  it  (ball  be  amended  after  verdi£L  Mich.  35  Eiiz.  B.  be- 
tween Haley  and  Lawes,  cited  Mich.  40,  41  Eliz.  B.  R.] 
If  the  num.  [  j ,,  |f  ^he  words  qui  nulla  affinitate  attingunt  are  lefi  out  of  the 
quAlifioi'  venire  facias,  it  (hall  be  amended,  becaiife  this  is  s^  judicial  writ^ 
lions  be  and  the  fault  of  the  clerk.  Mich.  16  Car.  B.  H-  between  Wood- 
f"**^-""^  land  and  (*)  Danvers  adjudged,  thjs  being  (noyed  in  arreft  of 
(^l-*o5- judgment.] 


itced  ID  Che  venire*  yet  it  it  ftiflicienty  becanfe  that  is  afcertained  by  the  law,  and  amended  by 
the  roil.    G.Hift.ofC.B.  13a. 

^''••J^595-  [  12.  After  ifliie  joined,  if  upon  the  roll  a  venire  facias  he 
pervXhiid]  ftwarded  to  the  Jheriff  of  the  county  of  Sonurfet^  iic.  and  upon  thi^ 
S.  c.  ac-  a  venire  facias  is  made  m  this  manner,  Carolus  Dei  gratia  Somirfet 
cordingly.  falutem^  icc,  leaving  out  the  word  (vicecomiti)  and  upon  this  the 
paf s  was  "  Jheriff  of  Somerfet  returns  a  jury ^  and  thereupon  a  verdiift,  &c.  this 
broaght  in  (hall  he  amended  by  the  roll,  becaufe  this  v/as  the  default  of  ti)e 
^^^^  clerk  merely,  having  the  roll  before  him  when  he  made  the  writ, 
»d  ^er  if-  ^7  ^^^^  ^^  ^*^s  directed  to  dired  the  writ  to  the  (herifF  of  So- 
fuebetween  merfet.  Mich.  16  Car.  B.  R.  between  Child  and  Sloper,  adjudg- 
the  parties,  ed  per  curiam,  in  a  writ  of  error  upon  a  judgment  in  banco,  and 
jlwiaT""^  ^^^  judgment  affirmed  per  curiam.  Intratur.  Mich.  15  Car*, 
swarded  on  Rot.  651.] 
theroU, 

(which  award  is  always  general)  the  vaurt  facias  tcMi  (victc9mti)  omicting  (SakfJ  ^fp.ice  k.lmg  t^t* 
for  it  in  the  writ,  yet  it  was  really  executed  by  the  fiicrifF  of  Salop.  And  Gawdy  held  tb.it  it  (bonid 
b^  amended  {  and  by  Feaner  and  VViUiams,  thii  is  at  no  wtitf  htcauf*  tut  Srtfitd  to  wy  ^fka^  and  Chen 
it  is  aided  by  the  (tatute  of  jeofails.  Telv.  O4.  cites  it  as  Pafch.  3  Jac.  B.  R.  l^ee  v.  Lacon.*^^ 
Brownl.  loi.  S.  C.  tbat  it  was  only  the  default  of  the  clerk,  and  was  amended.  ■  Cro.  J.  78.  pi.  ^ 
S.  C.  and  it  being  warranted  by  the  roll,  which  is  well,  and  it  being  judicial,  it  may  beamcnded^- 
Yelv.  69.  S.  C.  The  court  held  that  the  bed  way  is  to  amend  it ;  anH  they  took  thisdiverfity ;  wiiere 
the  action  it  laid  in  the  county  of  Safop,  and  upon  pleading  fpeciallv  the  iflue  is  drawn  to  a  ^oreiga 
county,  there  the  entry  and  ch.e  awanJ  of  the  venire  on  the  roll  is  fpecial,  viz.  to  the  Iberiff  of  the 
county  where  the  iffne  is  to  be  tried,  and  therefore  in  fuch  cafe  the  venire  with  a  blank  will  not  bn 
good,  becanfe  it  (lands  indiffrrent  to  the  (heriif  of  which  county  it  waa  intended,  and  tkierefuce  iUt 
for  the  uncertainty.  But  where  the  generU  tlfue  is  taken,  or  matter  triable  in  the  fame  cowaly 
where  the  action  is  laid,  there  the  venire  facias  in  the  award  upon  the  roll  is  only  thus,  via.  Fiat 
inde  jurata,  which  mnft  necelfarily  be  to  the  Iheriff  of  the  county  where  the  aAton  ia  brought,  and 
cannot  be  intended  otlienvife,  and  tlierefore  is  only  the  default  of  the  clerk,  which  IhaU  be  amend* 
•  td,  and  fo  it  wai.   ■■■&,€.  cited  by  Powell  J.  1  Ld.  lUym.  Rep.  1067. 

(F)    Amend- 


*    *' 
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(F)  Amendment  per  8  H.  6.  15*  of  a  Judgments 

r  '•    A   Judgment  may  be  amended  in  matter  rf  fa^^  wkere  it  is  ^"  deT^t.tHe 
A  the  niiftakc  of  the  clerk.]  f  "'^'j;^ 

recover  81.  but  in  the  entry  the  clerk  makes  it  3I.  but  the  midake  was  amended  'n  court,  and 
mnde  to  agree  with  xhe  record,  ic  being  the  mere  miftake  of  tbc  clerk.  Bulft.  217.  Trin.  10  Jac. 
fientAR  V.  Aynies. 

Matter  nf  fafi  in  a  jujgmmt  \s  a  nak-ed  entry  of  the  clerk>  which  fliall  be  anicnded ;  as  mif* 
nofmer  of  one  name  for  another,  ur  of  one  year  for  another,  and  diall  be  amended  according  to 
the  re6due  of  the  record  ;  but  tnatter  of  itnv  which  is  the  a^  and  refodution  of  the  court,  if  thaC 
be  mjilaketi,  ebough  it  be  by  the  negli<rence  of  the  derk,  k  IhaU  not  be  amended  ;  as  (capiat ur) 
fur  (mkericoixka)  Hcc     See  Falm.  198.  Tna.  19  Jac  B.  R. 

[2,  In  an  afilion  ^pon  the  caf^^  if  the  plaintiff^ recovers  cojis^  and  <'ro.E.497. 
further  the  record  is  entered  that  he  Ihall  recover  per  increnuntum  ^^^\^  ^^' 
ojfcjpd  per  jur.  10/.  where  it  ought  to  be  per  curiam^  for  the  court  Biihop5.C. 
increafcs  it,  and  not  the  jurv,  though  here  be  but  a  letter  miftakeni  »"«*  held 
fcilicet,  an  J.  for  a  C  yet  becaiUe  this  is  in  a  judgment  it  cannot  "JlJe^'^fj^^ 
be  amended  by  the  ftatute.  Mich.  38  39  £d.  [Eliz.  j  Ij.  R.  Biihop's  is  the  de^ .. 
cafe  adjudged  in  a  writ  of  error.]  fawU  of  the 

*^  court  in  the 

^d^menty  which  never  is  amendable;  for  if  it  had  been  omitted  by  whom. they  were  afTelTed,  it 
bad  been  clearly  ill ;  and  it  is  tiie  fame  wh^n  catered  to  be  affeired  by  a  wrong  perfon,  it  xa  no( 
amendable.  ■Goldib.  151.  pi.  78.  Hill.  43  Eliz.  H^irecourt's  cafe  S«  C.  the  court  at  firft  held 
that  if  it  was  the  default  of  the  clerk  it  mtgtit  be  atnended  \  but  becaufe  the  record  was  at  the 
firit  (jur.)  for  (cur.)  a.<i  it  was  certified  the  court  held  it  not  amendable»  becaaVe  it  is  parcel  of  the 
judgment,  and  tliat  the  judgment  of  the  court  never  was  amended  here. 

[  3-  In  an  action  upon  2  EJw.  6.  of  tithes^  if  the  plaintiff  ifrZ^r^/  Gttlii"* 
that  the  defendant  was  occupier  of  certain  lands,  and  jmved  it  with  ^^^^  ^  ^^ 
buck-wheat y  barley^  &c,  and  after  cut  the  Jaid  wheats  barley,  &c.  but  s.i». 
growing  upon  the  faid  [lands,]  and  carried  it  away  without  fet-  <*<»««  of* 
ting  out  the  tithes,  and  upon  nil  debet  pleaded,  a  verdid  was  give/f  appear, 
for  the  plaint!  ffyj^r  the  wheat y  barley,  &c.  and  after  judgment  is 
given  to  recover  the  faid  debt  given  by  the  jury  yir  the  faid  buck- 
wheats  barley,  &c.  this  (hall  be  araeiiclcd ;  for  in  all  the  record  np 
mention  Ls  made  of  hucky  hut  only  that  it  was  fown,  and  perhaps  it 
did  not  increafe,  and  the  judgment  refers  to  the  verdi<Sl,  which  was 
before  the  clerk,  and  fo  perhaps  his  fault.     Tr.  1650.  between 
Gibon  and  Kent,  adjudged  in  a  writ  of  error  upon  a  judgment  ia 
B.    liitratur  24  Car.  Rot.  60.] 

[4.  If  a  judgment  be  given  agalnft  the  plaintiff  upon  a  danurrer^  '^^^  ^^ 
and  the  judgment  is  entered  in  this  manner,  at  fuch  a  day  the  plain^  |°2j*  and''' 
tiffexaHus  non  venity  ideo  nihil  capiat  per  breve^  which  is  the  form  the  court 
or  the  entry  of  a  nonfuity  and  not  of  a  judgment  upon  demurrer;  agreed  th^ 
for  upon  the  demurrer  it  is  not  quod  exaau$  non  venit,  this  fliall  "nl^jjjj 
be  amended ;  for  this  is  the  default  of  the  clerk.  Hill.  13  Jac.  B.  R«  notwith- 
between  Whecden  and  Sugg,  adjudged.]  ftmdingthe 

*=*^      V      D       J  pj-ror  wai 

in  aootber  coart,  and  judgment  was  given  to  amend  k.— Cro.  J.  37:.  pi.  2.  S.  C.  but  S.  P,  duel 
SMC  appear^*     iG.  UiH.  uf  C.  B.  141.  S.  P. 

z  2  *  Is-  If 
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Roll.  Rep.  [  J,  If  a  jury  finds  for  the  plaintifF,  and  gives  25.  damages^  and 
AnoiUs!^!:.  fi  f^chfor  the  cofis^  and  the  cleric  in  the  entring  thereof  fays  ax, 
according-  for  damages^  ana  fo  much  fir  cojis^  and  Jo  much  pro  increments  qua 
ly.__  /«  toto  fe  attingunt  to  fo  much,  in  which  fum  the  %  s.  is  not  campre^ 
iilin'a  *  ^^^^^^  ^^is  Ihall  be  amended,  kecaufe  this  is  the  default  of  thf 
xioutiiere    clerk  Only  in  mi/c^i»f  the  total  fum.    Mich,  ijjac.  B«  R.  ad- 

^eemstobe  iudeed.1 
S.C.  and      J      o      J 

becaufe  it  was  in  the  fame  termy  and  the  omiflion  of  the  clerk  only  in  the  account^  and 
calling  up  the  quae  in  toto,  which  is  n»t  very  mnteriali  the  fame  was  amended  by  rule 
of  court.  See  D.  55.  b.  pi.  8.  Trin.  35  H.  %,  Trew  innardc  v,  Skewys,  where  it  is  held 
that  fuch  miftaking  is  the  defnilt  of  ilie  clerk.— G.  Hi(t.  of  C.  B.  141.  fays  the  court  will 
amend  it  by  the  judgment  book,  becaufe  that  is  a  fufficient  inftrudlion  to  the  clerk  to  enter  the 
judgment  by ;  and  therefore  it  was  his  mifprifion  not  lo  go  according  to  his  initru6lions  which 
jnay  be  reAified  and  amended.  See  Jit.  Mifcafling  per  totum. 

[  6.  In  trefpafs  for  a  battery,  if  the  defendant  appeals  and  tiw- 

parls  to  a  day  the  fame  term,  and  no  idem  dies  is  given  to  the  plaintiffs 

though  it  be  entered  that  the  defendant  hahuit  dietn^  &c.  ufque^  &c. 

per  curiam^  &c.  fo  that  this  is  the  judgment  of  the  court,  and 

r^m^m  ^)  though  zfter  judgment  be  given  by  nil  dicet  againft  the  defendant,  yet 

•Fol,2o6.  this  mall  be  amended,  ♦  bein^the  fault  of  the  clerk  not  to  enter  the 

^    »     ^  continuance.  Pafch.  10  Car.  B.  R.  between  Margfe  and  Melhuifhi 

adjudged  per  curiam,  after  a  writ  of  error  brought  in   camera 

fcaccarii  thereupon.] 

So  where  it       [7.  In  an  eje^ione  firma  for  one  mejfuage^  two  cottages-^  and  cer^ 

^r^thc  "^**    /^/«  lands^i  the  jury  find  .the  defendant  guilty  as  to  a  moiety  of  the 

plaintiff  for  meiTuage  and  land,  and  not  guilty  for  the  two  cottages  and  the  other 

10  meifra-    moiety  of  the  mefTuage  and  land,  and  judgment  is  given  ^od  que- 

or'Vdow'  r^«x  recuperet  termtmim  fuum  pradi^.  de  medietate  tenementorum 

and  20  of     pradi^orum,  £^  eat  fine  die  for  the  rejl^  though  it  may  be  intended 

pafture,       that  this  judgment  is  given  for  the  moiety  of  the  two  cottages,  of 

and  Not       which  he  is  found  Not  guilty,  inafmuch  as  it  is  tenementorum 

^rcfiduc,  praediftor*  yet  it  (hall  be  amended,  being  only  the  default  of  the 

and  this  be-  clerk,  having  the  poftea  before  him  when  he  entered  the  judg- 

'u^,*"/**^  ment.  Mich.  13  Car.  B.  R.  between  Sawyer  and  Hawkins,  per 

cord  the'    Curiam,  amended  \  and  they  faid  this  was  amendable  by  the  common 

judgment     hw^  without  the  help  of  any  ftatute.] 

«rasthat 

the  plaintiff  recover  the  meffnages,  and  a  greater  quantity  of  acres  than  was  tn  the  ver. 
diel,  and  upon  error  brought  it  was  refolved  by  3  jufticesi  (abfente  Glutton)  lluit  this  is  the 
default  of  the  clerk  in  not  entering  the  jvidgment  according  to  the  verdi^,  and  upon  view  of  di* 
verfe  precedents  fo  refolvcd  the  record  was  amended.  Jo.  9.  Mich.  1 8  Jac.  Anon  Cro.  J.  631. 
pi.  5.  Mafon  V.  Fox  &  al*.  Hill.  19  Jac.  feems  to  be  S.  C.  and  refolved  accordingly  by  dl  the 
judges  of  B.  R.  and  barons  of  the  Exchequer,  except  Tanfield  Ch.  B.  who  doubted. 

[  8.  In  an  ejeSfione  fimuo  of  land,  if  upon  not  guilty  pleaded  a 
verdift  is  found  for  the  plaintiiF,  and  cojls  and  damages  given  per 
curiam^  and  thereupon  judgment  is  given  ^od  querent  recuperet 
the  damages  and  cojis^  and  not  quod  recuperet  terminum  as  the  ufe 
is,  this  is  the  fault  of  the  clerk,  this  being  the  ufual  judgment  in 
this  adtion,  though  it  be  but  a  trefpafs  in  its  own  nature,  and 
therefore  it  (hall  be  amended.  Hill.  15  Car.  B.  R.  between  Belch 
and  Pate,  per  curiam,  amended  upon  a  motion  after  a  writ  of 
ifror  brought  in  caxpera  fcaccarii.] 

[9.  In 
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[  9,  In  an  a£iion  upon  the  cafe  againji  harbn  and  feme  far  fcan*-  Hob.  117. 

dalous  wordi  fpoke  by  the  feme^  and  judgment  given  for  the  plain-  ^Jkife^ 

tifF,  and  the  feme  only  in  mifericordia^  where  the  baron  alfo  ought  Ndfon.' 

to  be,  and  yet  if  it  be  right  in  the  prothonotary's  b9ok,  it  (hall  be  ^l»ch.  n. 

amended.     Hobart's  Reports  27.  between  Scarfe  and  Nelfon.]  ^^^^  \o^ 

pi.  izo6.  Skaifes  v.  Nelfon^  S.  C.  accordingly.  Brownl.'  16.  S.C.  accordingly.— -Cru.  J-  6?;* 
ID  pi.  5*  cites  Kelfon  v*  Skeits>  S.  C.  accordingly.-^— S^f.  cited  Raym.  39.  Arg.  Giib.  Hill.  o£ 
C.  B.  142.  cites  S.C. 

[10.  If  the  mayor ^  conafionalty^  and  citizens  of  London  bring  an  F  -2 1 1  1 

adion  of /2rA/ againft  B.  and  recover,  znd  judgment  is  given  that  p,.q  p  -.^ 

the  mayor  J  commonalty^  and  citizens  recover  the  debt^  and  201.  cojis  pi.  ij.' 

de  increment 0  ad  refuifitionem  ma j oris  &f  communitatis^  and  it  is  not  Healings  v. 

civium^  as  it  ought  to  be  ;  for  *  cofts  de  incremento  ought  not  to  ^^®  '^^Lon- 

be  given  without  the  affent  or  requeft  of  the  plaintiff,  vet  if  the  jon  s.c. 

docketj  which  is  the  virarrant  to  the  clerk  for  the  entry  ot  the  judg-  awardcdac- 

roent,  be  rights  and  the  word  (civium)  therein,  it  Ihall  be  amended;  y°Q^^"^^^*-^ 

for  It  was  die  default  of  the  clerk.     Hill.  15  Car.  B.  R.  between  ly  car.  2. 

the  Mayor  and  Commonalty  of  London  and  Heyling,  after  a  writ  f- 1*  where 

of  error  brought,  and  this  affigned  for  error.]  [l^"«'^^' 

**  judgment  after  verdict,  confefiion  by  cognovit  aclionem,  or  reli^  verificatiohe»  (hall  he  re- 
"  vexicdy  for  that  the  iocreafe  of  cofts,  after  a  verdidl  in  an  aftion,  or  upon  a  nonfuit  in  replevin^ 
<*  arc  ilot  entered  at  the  retjucft  of  the  party  for  whom  judgment  is  given." 

The  names  of  the  plainti^and  defendant  may  be  amended  if  the  docquet  be  right ;  but  if  the 
docquet  roll  and  judgment  be  both  miftaken^  qujcre  wlicther  this  will  be  amended ;  for  the 
docquet  roll  is  the  index  to  the  judgment,  and  made  at  the  fame  time,  in  order  that  purchafers 
may  finil  out  fuch  judgments,  and  be  fafe;  therefore  if  the  docquet  roll  be  right,  the  judgment 
will  without  doubt  be  amended,  becanfe  there  is  a  proper  indication  to  purchafers  that  there  is 
fuch  a  judgment,  and  there  is  fufficient  in  the  record  from  whence  to  amend  the  judgment,  hue 
if  the  docquet  and  judgment  both  be  wrong  in  the  names,  the  purchafor  may  be  deceived  ;  and 
qu«re.  how  far  the  court  will  amend  the  judgment,  though  there  be  fuAicient  in{(ru6lions  on  the 
reaird  to  amend  it  by ;  bcc;inf(p  a  purchafor  may  be  defeated  of  his  title  by  this  amendment, 
though  he  has  done  every  thing  the  law  requires  to  make  himfelf  fecure  in  liis  title.  But  fmce 
tlie  dat.  4  &  5  W.  3.  cap.  2.  the  court  will  amend  the  judgment,  but  not  the  docquet,  if  the 
judgment  he  right  and  the  docquet  wrong.  Before' the  ilacute  the  judgment  bound  the  lands^ 
becaufe  the  judgment  was  the  lien  on  the  lands,  and  the  docquet  no  more  than  an  index  to  find 
the  judgment  readily,  and  the  ftranger  agjjrieved  by  fuc!i  mifd^Kqueting  had  only  hi«;  remedy 
againft  the  ofHccr  for  not  dcKqueting  them  truly.  But  fincc  the  (tatute  fuch  judgment  does  not 
bind  the  purchafor,  for  a  falfe  docquet  is  as  none.    G.  Hifl*  of  C.  B.  J40,  141. 

[  1I«  In  an  a£tion  of  debt  in  the  Common  Pleas  by  bill  againji  an  Cro.CsSo. 
attorney  J  (as  it  ought  to  be)  \{  judgment  be  given  upon  demurrer  ^^'  ^^'^* 
againft  the  plaintiff,  but  it  is  entered  quod  querens  nil  capiat  per  v.  Burbedg. 
hrevcj  where  it  ought  to  be  per  billam^  the  aftion  being  brought  by  S.C.  fays, 
bill,  this  fliall  be  amended,  becaufe  this  was  the  fault  of  the  clerk^  a  ma^nifcft* 
inafmuch  as  he  entered  it  having  the  record  before  him,     Mich,  error,  un- 
16  Car.  B.  R.'  between  Burbidge  and  Raymond,  adjudged  per  icfs  it  were 
curiam,  in  a  vwit  of  error  upon  fuch  a  judgment  in  banco.     In-  ^^^ij"*^^^^ 
tratur  Trin.  15  Car*  Rot.  1657.  and  the  judgment  in  banco  af*  andamend- 
firmed  accordingly.]  able;  but 

the  court 
doubted  thereof,  becaufe  it  wns  in  the  judgment  which  is  by  the  court,  and  not  to  be  accounted 
the  entry  of  the  clerk  only.    But  the  court  would  be  advifed. 

[  12.  If  the  defendant  in  an  a<5lion  in  B.  R,  appears  and  pleads^ 
hut  does  not  put  in  any  bail,  the  defendant^  after  a  verdid  for  the 
plaintiff,  Ihall  not  have  advantage  of  his  own  default  to  ftay  the 

Z  3  judgment! 
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judgment ;  but  he  fhall  be  comfdled  to  put  in  bail.  Trin.  39  EUt^ 

B.  R.    betvreen  the  Lord  Darcy  and  Tirrct*     Adjudged  contra 

Mich.  IX  Jac.  B.  R,  per  curiam*! 

fm^j^m^^       [  I}.  Byt  ill  an  lidtion  of  trejpafs  in  B,  R^  ^g^i^  twoy  if  one 

FoU  207.  P^^i  in  bail,  and  the  other  mt,  but  both  plead  to  ijjite^  and  a  verdi£fc 

U— y— ^  pajjis  for  the  defendants^  and  after  tlic  plaintiff  jhews  this  matter  to 

riie  court  that  na  hail  %cas  entered  for  one  of  the  defendants^  the 

defendants  fbal'V  not  after  be  received  to  put  in  bail,  becaufe  this 

was  their  own  fault.     Trin..  16  Jac.  Br  R*  between  Gabriel  Den- 

nys,  plaintiff,  againft  Smallridge  ajid  BremUecombe,  defendants, 

adjudged  in  arreft  of  judgment  per  totam  curiam.] 

Roll  Rejy.         ^  ^^^  jf  j^  recovers  againd  B-  but  there  is  not  any  common  hail 

I.e.  and '^^  fi^  for^B.  and  the  attorney  of  B,  is  dead,  but  it  appears  to  the  court 

tiie  bail  was  that  the  attorney  had  received  his  fees  for  the  entry  thereof^  and 

eiitcred  ac-  «  this  appears  by  the  attorney's  book,  mough  the  attorney  cannot 

T^^  Tfiiiift.  ^^^  ^  examined,  yet  tliis  fliall  be  entered  upon  this    matter.. 

181,  S.c.     Paich.  14.  Jac.  Br  Rr  between  Denbam  and  Cumber,  adjudged.} 

accoi  ding. 

ly,  and  b.iil  was  now  entered  as  of  the  fame  time  ii:  which  it  onsht  Co  Iiave  been  entered** 

»RoURep.  [i^.  If  z  fpecial  verdi£f  he  found,  and  a  material  thing  is  not 
Bolde  V*'  r«/^r#rf  in  the  record^  but  this  thing  is  found  in  the  notes  under  the 
Walter,*  hands  of  the  counfel  of  both  parties  for  the  (pccial  verdidl,  this  may 
S.  C.  ac-  be  amended  by  the  notes,  though  the  record  was  made  up,  and  die 
forthcrc^is  i*»<'g™cnt  given,  without  the  finding  of  this  thing;  for  the  jury 
noreafon  found  all  that  was  in  tbe  notes.  Mich.  12  Jac.  B.  R.  between 
that  the  en-  ♦  Bowlde  and  Walter,  adjudged.  H.  4  Jac*  B.R*  between  Hill 
S^rffii    and  Prowfe,  adjudged.] 

prejudice  tbe  pany,  and  fo  it  has  been  often  ruled. 

Hob.  1%^  ^  j6.  a  record  may  be  amended  acccn-duig  to  the  book  of  the 
7rin?^i'c      ^ce,    HobajTt's  Reports  249,     ChamberVayne's  cafe,  per   cu- 

Jac.  *s.  c.     riam.J 
/hich  was 

an  a£lion  on  the  flatute  of  hue  andcry,  and  after  iffiie  joined  and  entered  the  record  was  of  » 
robbery  done  the  30th  of  O^ober^  but  upon  the  oath  of  the  phintrtt's  attorney  that  the  book  of 
the  office  was  September^  and  ihewing  the  hook,  the  court  orderet)  it  to  he  dmended. 

](p  B.  R.  they  will  amend  both  the  bill  and  the  roll  of  the  othce  paper-huoky  brcaufe  this  is  in* 
ifru^tions  ftn-  making  them  both;  bnt  they  cannot  amend  from  any  other  paiH;r-book,  becanib 
fuch  b(>6k  is  not  inftruAions  left  in  tlie  office  to  imdcje  up  bodi  the  roll  and  the  bilL  But  where 
there  is  no  oilice  book,  as  where  rbe  general  ilfue  is  pleaded*.  Tl  ieems  tliey  ihould  amend  either 
Che  bill  or  the  roll,  by  the  decimation  by  ^vhich  tUey  g^ive  the  defendant  a  copy,  becaufe  fuch  de» 
claraiioa  Is  the  cxily  inftrudtion  Co  the  clerk  of  the  office  to  enter.    G.  Hiit.  of  C.  B.  1x5. 

Lnt.  16;.  {■  ly.  In  an  eyeHione  frm^,  if  the  bill  be  not  perfeft>  but  fpaces 

^a  by  the  ^  fi^  ^^^  quantities  of  the  land  and  meadow^  and  alter  the  paper" 
name  of  Ifooh  given  to  the  party  is  made  perfe^,  and  the  ploa-roB^  and  nifi 
w!iv*'^  /rrwj  roily  hut  the  bill  upon  the  file  ts  net  yet  made  perfei^  and  af- 
'^  tcr  a  verdict  is  given  for  the  plaintiff,  this  imperfeSion  of  the  bill 

ihall  be  amended,  becauic  the  party  is  not  deceived  thereby,  be- 
caufe the  paper-book,which  he  had  was  perfed,  and  this  was  the 
negleft  of  fhe  clerk  not  to  amend  the  bill  when  Ae  party  gave 
Irim  information  of  the  quantity.  Tria.  15  Jac.  B.  R-  between 
Lio^bfi  and  Wefte,  ad]ud£ed.1 

•         [i8-Ia 


Welt. 
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f  l8*  In  diht  again/}  an  executor^  if  the  defendant  pleads  nothing 
in  his  hands^  &c.  and  the  plain tiiF  replies-^  ajfets  die  impretationis 
billayfcilicety  an  J  leaves  a  blank  for  the  day^  and  after  in  the  paper >» 
hook  a  day  is  put  in^  and  in  the  niji  prius  roU^  but  no  day  is  in  thi 
bill  upon  the  file^  and  after  it  is  found  for  the  plaintiffs  fcilicet, 
that  the  defendant  had  aflcts>  &c.  the  plea  roll  fhall  be  amended 
according  to  the  paper-book  and  the  niit  prius  roll ;  for  neither  the 
party  nor  jury  are  deceived  thereby.  Mich,  12  Jac.  in  camera 
fcaccarii^  between  Dame  Piatt  and  Goldfmith,  adjudged;  quod 
vide  Mich.  12  Jac.  B.j  . 

[19.  If  the  imparlance  roll  in  bank  differs  from  the  plea  roll  in  I"  trover 
matter  of  fubjlance^  yet  this  fhall  not  be  amended  by  the  plea  roll,  verfK«!*ih« 
but  the  pfea  roll  may  be  amended  bv  the  imparlance  roll,  becaufe  imparUnc* 
the  imparlance  roll  is  the  ground  0/  all*     Mich.  1 3  Jac.  between  ^^^V*'*"*'^ 
Barker  and  Parker,  per  curi,im.]  y^^,  jjf^^ 

f'JJ'ifon  nmd  (^ttver/kn,  hw  Upon  a  motion  after  verdi^  in  arrcft  of  judgment,  the  ilTue  roll  was 
ameodetl.  Hutt.  $4  HiU.  it  Jac.  Pjrker  v.  Parker.— —Brownl.  9.  S.  C.  fays  u  was  catered  with 
fpaces  for  the  poiTe^iitoti  and  converfioni  but  both  thofe  fpaces  in  the  iflue  were  filled  up  and  held 
good.-»-«>Hnb.  76.  pi.  69.  S.  C.  that  the  imparlance  roll  had  fpaces,  but  the  iffue  roll  and  all  tho 
reft  were  perfect  in  this  point  {  ilie  court  were  of  opmion  that  the  imparlance  roU 
could  not  he  amended  by  the  ilfuc  roll,  becaufe  it  was  the  originaly  and  was  to  war-  F  7  T  <;  1 
rant  the  other*  b'U  becaufe  uptMi  Koc  guilty  verdiA  was  gitren  for  the  plaintiifi  the  L  i  i  J 
court  gave  judgment  for  him,  the  declnmiion  as  it  was  found  in  the  imparlance  roll 
being  good  enonj^h  in  matter :  for  the  trover  and  ^onverfion  was  laid  in  the  preterperfed  tenfe«  and 
fo  before  the  ztWon  brougbt,  and  fo  the  defiult  in  the  declaration  being  only  in  the  form  was  holpea 
by  the  Oatute  of  Teofail&.-^->S.  C.  cited  Litt.  Rep.  279.  by  Moyle  prothqnotary,  who  faid  be 
feared  that  it  would  be  amended,  and  therefore  he  moved  for  a  recordaturi  and  error  brougbt 
thereupon.<»-^|{ec.  143.  S.  C.  cited  by  Moyle  accordingly.—— Lhc.  165.  cites  S.  C.  and  fays. 
That  though  a  recordatur  was  entered,  yet  the  plaintiff  had  judgment."    ■  Sec  (B}  pi.  la.  &P. 

[  20.  In  trover  and  converfion.  If  the  bill  upon  the  file  be  that  ^f*^^^-, 
he  was  poffeffed  of  goods  at  D,  and  loft  them^  and  the  defendant  found  j^^d^iie    ' 
them,  and  after  converted  them  to  his  own  ufe,  and  no  place  is  put  nott  chtrt. 
of  the  converfony  nor  any  fpace  left  for  the  place  of  converfion  }  but 
after  the  declaration  is  made  perfe&  with  the  place  oi  converfion, 
(cilicet,  D.  where  the  poflieffion  and  trover  was,  and  the  paper* 
book  given  to  the  defndant^  and  the  niJi  prius  roll  an^  all  the  record 
was  perfeU^  befides  the  biil  upon  the  hie  which  is  not  amended[, 
and  upon  Not  guilty  pleaded,  a  verdiM  is  given  for  the  plaintiffs    r*->»-^ 
and  *  this  being  afligned  for  error  in  camera  icaccarii,  was  amended  •Fol.aoJ. 
per  curiam,     frin.  7  Car.  B.  R.  between  Rouch  and  Browne,  ^  -^'-^ 
adjudged,  becaufe  neither  party  nor  jury  arc  deceived  thereby, 
and  upon  the  (hewing  of  this  amendment  in   camera  fcaccarii, 
the   court  there  affirmed  the  judgment  without  a  new  writ  oJF 
diminution.] 

[21.  If  it  appears  to  the  court  that  in  a  venire  facias  the  word 
Cbimly  i$  rafed  and  made  Himly^  this  fliall  be  amended.  Mich. 
10  Jac.  B.  R.  adjivlged,  per  curiam.] 

[22.  In  an  eje£!ione  firrna  upon  a  leafe  made  the  10  3&y,  a^d  \^^^^' 
after  a  vcrdi<ft  for  the  plaintifF,  this  is  rafed  and  made  1 1  Aifly^  by  ^^  ^^  car* 
which  it  is  erroneous,  yet  if  it  appears  to  the  court  that  it  wa^  u  w^ 
rafed  and  made  fo  without  lawful  authority^  it  fliall  be  amended  ^JJJ^^ 
though  the  rafur«  be  felony.    Mich.  2  Car.  B.  IL  between  fofter  ^o^gb% 
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but  nothing  and  Tavlor,  adjudged  in  a  writ  of  error,  this  being  alio  amended 
IdTh'-lieTf-  before  in  banco.] 

the  felony.— Lat.  i6i.  S.  C.  accordingly.— —G.  Hid.  of  C.  B.  146.  S.  P.  and  feems  to  iotend 
S.  C.  and  fay$  that  if  any  part  of  the  record  be  viiiaicd  by  rafure  they  will  rcftore  it  by  amend- 
ment, becaufe  the  wickednefs  of  any  pcKon  in  corrupting  the  records  of  the  court  ought  not  to 
obftru6^  the  juflice  of  the  court,  or  prejudice  any  of  the  parties.    . 

yue^ment  ^Mts  entered  agaitifi  A.  and  A/,  hh  nuifcf  but  the  word  M»  was  rnfedf  as  appeared  plainly 
upon  view  of  the  record.  M.  was  taken  in  execution,  and  (he  brought  a  writ  of  eiTor  in  the  Ex- 
chequer* Chanobcr*  for  that  no  judgment  was  had  againft  her.  It  was  moved  that  this  being  an 
apparent  pradlice  to  avoid  the  execution  the  record  might  be  amended,  and  a  fpecial  entry  made 
that  it  was  rafed  and  amended,  to  which  the  whole  court  agreed.  2  Roll.  Rep.  So.  Pafch.  17  Jac 
B.  R.  Whiting  v.  Abington.— — But  it  was  touched  by  Haughton,  that  if  the  record  Ihould  be 
amended  and  the  judgment  made  perfetfl,  then  the  dtlinciuent  could  not  be  impeached  of  felony 
for  the  rafure;  for  the  ftatute  is,  That  if  the  rafure  was  fucb,  that  the  judgment  be  defeated,  &c. 
But  Mounrague  Ch.  J.  and  Yelverton  J.  were  of  a  contrary  opinion  clearly,  and  that  the  rating 
the  record  is  the  o^ence  that  makes  the  felony,  and  not  the  annulling  the  judgment  thereby. 
a  Roll.  Rep.  82.  in  the  cafe  of  Whiting  v.  Abington. 

23.  In  aJiyi^  if  the  plaintiff  be  effoignedHtiis  cfToign  fball  be  enttred 
in  the  roU  of  the  ojjifis  and  npt  in  the  ejffiign  roli^  and  if  it  be  it  is 
mifprifion  of  the  officer,  and  (hall  be  amended.  Br.  Amendment, 
pL  91.  cites  30  H.  6.  i.^ 

[  314  J       (G)    Per  8  H.  6.     In  what  Cafes  it  may  be. 

Br. Amend-  [  i.  T^  trefpafi  in  London^  the  declaration  was  entered  in  the  roB^ 
citcs^s.^'c.^  ^"^  ^^^  interloquendi  given,  and  becaufe  a  fpace  was  left 

and  fays  for  the  parijh  and  ward  which  were  not  put  in  the  roll,  the  plaintiiF 
ftc  vide,  would  have  amended  it,  but  the  defendant  would  not  fufFer  it,  and 
defaiiit^fn  adjudged  that  it  ihould  not  be  amended,  but  judgment  was  given 
the  count      againft  the  plaintiff.     20  H.  6.  18.] 

the  writ 

fk.iU  abate  and  not  the  count  only.  •■^~Br.  Count,  pi.  iz.  cites  S.  C— — Fitzh.  Amendment, 

pi.  28.  cites  S.  C.<— »d  Rep.  161.  a.  cites  S.  C. 

[2.  If  a  thing  which  the  plaintiff  ought  to  have  entered  hintfelf^ 

being  a  matter  of  fub/fancey  be  totally  omitted^  this  ihall  7ut  be 

amended ;  but  otherways  it  is  if  it  be  not  totally  omitted,  but  onfy 

in  party  and  mijentered.     10  H.  7.  23.  b.  per  curiam.] 

Br.Amcnd-       ^  ^^  jf /^  ^^^  ^jjij-^  ^^^  tenant  pleads  in  bar,  that  A,  a  ftranger 

ii^3T(mi.)  was  feifed,  who  enfeoffed  B.  who  died  feifed,  whofe  eftate  he  him- 

citesuH.?.  felf  hath,  and  the  plaintiff  claiming  in  by  a  deed  of  feoffment,  &c. 

a6.  [a.  pL  upon  whom  D.  entered,  upon  whom  the  plaintiff  entered^  where  it 

-^  ihould  be  upon  whom  the  tenant  entered  ^  fo  that  there  is  only  a 

*  This  is  at  miftake  of  plaintiff  for  tenant  in  giving  colour  this  ihall  be  amended 
n  H  7.1.  becaufe  the  fault  of  the  clerk.  16  H.  7.  23.  in  a  writ  of  error. 
^•^^•7-  ♦.iiH.  7.  2.] 

•  Bat  fee  [4.  If  a  defence  is  omitted  or  an  ♦  averment^  fcilicct,  the  which 
f?  Car  a  "tatter  he  is  ready  to  aver,  this  iliall  not  be  amended.  10  H.  7. 
c.p.8."  *  23.  b.] 

wliirhheka^/",^ 

the  wanVxhcrdof  after  verdi^*-*— Br.  Amendment,  pi.  iij.  (lix.)  citei  f  z  H.  7*  23. 
-}>  Tliis  is  Ik  miilake  and  Ihould  he  according  to  RoU. 

5.  After 
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5.  After  verdift  in  afluinpfit  it  was  moved,  that  the  plaintiff  All.  69. 
had  altered  his  count  In  the  conjideration  of  the  promife^  and  in  the  p^^'cr' 
promife  itfelf  after  he  had  pleaded^  fo  that  thereby  the  fame  iflue  s.  c. 
which  is  tried  is  not  that  which  was  joined ;  for  the  adlion  was 
brought  on  a  (pecial  promife,  and  not  on  a  promife  in  law,  as  the 
alteration  would  make  the  promife  to  be,  and  therefore  it  is  a  ma- 
terial alteration.     And  per  Roll  Ch.  J.  the  thing  altered  is  mate* 

rial,  and  ought  not  to  be  amended.     Sty.   11 7.  Trin.  24  Car. 
Reader  v.  Palmer. 

6.  If  a  clerk  mi/enters  a  thing  ujual  in  matter  of  form,  it  is  to  be 
amended ;  but  the  error  of  the  judge  may  not  be  amended ;  held 
by  Roll  Ch.  J.  as  a  rule.  HilL  1654.  Sty.  412.  in  cafe  of  Barker 
V.  Elmer. 


(H)    At  what  Time  it  may  be. 

[  !•   IF  a  writ  of  error  be  brought  in  camera  fcaccarii  upon  a  •Cro.J. 
judgment  in  B.  R.  and  this  allowed^  and  a  tranfcript  of  the  ^y  P^  ^ 
record  cert  if ed  (as  the  ufe  is,  for  the  record  remains  in  B.  R.)  yet  fame  term 
after  this  the  judges  of  the  King's  Bench  may  amend  the  record^  and  year, 
which  is  there,  in  a  matter  amendable,  for  thereupon  the  party  may  ^^^  ^**'"* 


*  allege  diminution j  and  fo  make  the  amendment  appear  in  camera  Error  was 
fcaccarii,  and  fo  be  helped.     Trin.  15  Jac.  B.  R.  per  totam  curiam  brought  to 
adjudged  praetor  Houghton,  who  held  ftrongly  e  contra,  Mich.  ^"^^^  «"- 
25  Jac.  between  the  leflee  of  Sir  Walter  Coap  and  another,  ad-  ^tofdtht 
judged  per  totam  curiam ;  for  when  the  record  is  amended  here,  which  was 


but  the  a/i<7J,  the  pittries  capias,  and  the  exigent  omitted  knight f  and  this  was  afligned  for*  errofy 
and  by  Che  opinion  of  the  court  it  may  be  amended  by  the  ilac.  of  Leicefter^  as  well  afttr  tb€ 
rtc^.'d  n  lemovid  for  error  as  before.     Br.  Amendment*  pi.  3?.  cites  7  H.  6.  27. 

A/pecitJ  verdiff  wa«  amended  after  cr*or  brought  and  rtcord  remwed  oVLt  of  C.  B.     1  Jo.  2 1 1.  £12. 
Trin.  3^  Car.  2.  B.  R.  Nailer  v.  Clarke.  *  f  ^IC  1 

[2.  If  a  man  recovers  in  replevin  in  B.  and  after  a  writ  of  error  ^-  _^_  ^ 
is  brought  thereupon,  and  a  mittitur  entered  upon  the  record,  yet  Fol.  209. 
they  may  after  receive  a  warrant  of  attorney ;  and  it  (hall  be  entered.  '  ~t~'-^ 
Tnn.  Q  JaCk  B.  R.  between  Chsdke  and  reeter,  dubitatur.l  Godb.  167. 

^"'  -*  pL»35.S.C. 

-*— 2  BrownL  289.  S.  C«— ^8  Rep.  136.  b.  Sir  Francis  Barringtoa*s  cafe  3.  C.'^i-^But  I  do  nOC 
obfervc  S.  P.  in  either  of  thofe  books* 

[3.  In  an  ejeHione  firmee  upon  a  leafe  made  iQth  ofMayy  after  a  See  (F)  pi. 
verdiafor  the  plaintiff  it  is  made  the  lUb  of  May  by  a  rafure^  and  f^^'^i^""* 
thereupon  a  writ  of  error  is  brought,  and  aflxgned  for  error  that  he  umto. 
hath  declared  upon  a  leafe  made  the  1 1  May,  which  is  plain  error ; 
vet  if  upon  examination  it  appears  to  the  court  that  it  was  made  bad 
\y  2L  rafurc,  it  may  be  amended  and  made  the  10  Afay  as  it  was 
btfort^  though  this  errcr  be  alBgned,     Mich.  2  Car.  6»  R.  between 

•  Fofter 
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Fofter  and  Taylor,  adjudged  and  amended,  dits  being  alio  before 

amended  in  banco.} 
See  (6>  pi.        r  ^.  In  an  ajjkmpjit  for  wares  fold,  the  plaintiff  declares  that  hi 
the^oua***  fila  tres  virgatas^  AngMcc  jUk,  and  leaves  out  the  word  ferUiy  and 
there.  afher  verdi^  and^dgment  for. the  plaintiff  in  B.  R.  a  writ  of  tu 

As  to  ror  was  brought  in  camera  fcaccarii,  and  this  afligned  for  eaor, 
ZfurpiM  ^^  *^  coint  inclined  to  reverfe  the  judgment;  but  upon  ixamMa- 
pkliut^  thn  of  Mr.  Pye  and  his  fervant  in  B.  R.  it  appears  that  the  paper 
there  is  no  io^i  ^as  jvellj  and  the  word  ferici  inferted  therein  before  plea  plead* 
f^^tnihau  ^^*  ^^^  thereupon  the  record  was  amended  accordingly.  And 
After  a  re-  aftter  the  court  of  camera  fcaccarii  cau&d  Mr.  Wrieht,  the  clerk 
conlhas  of  the  errors,  to  bring  the  tranfcript  of  the^record  m  B.  R«  and 
^^VSve  ^^^^  ^°  amend  it  by  the  record.  Mich.  5  Car.  between  Young 
kSown  it*    and  Skipwith,  adjudged-] 

amended, 

even  fufi  at  k  wm  gv'fg  to  he  tned\  per  Holt  Ch.  J.     i  Satk.  47.  pL  3.  Hni.  S  &  9  W.  3.  B.  R. 

The  king  v.  Harris  &  al'. 

Harvert  for  Ifarbert  (heing  only  vitinm  (ciipctihs)  was  amcndtd  npon  mactooy  though  iffwewai 
joimd^  and  the  caiiie  entered  upon  record.    Ciunb.  4.  Mich.  1  Jac.  B.  R.  Anoo. 

j$flert\iere*       [5.  In  a  trover  and  converfion  of  goods,  if  the  liO  upon  the  file 

^^^•^-  in  B.  R.  be  that  the  tlaintiffwas  p^eJTed  of  goods  at  D.  and  ^ 

tb9trr^  tff.  ^^^^  thercy  and  that  the  defendant  found  them  there^  and  after,  &c* 

/psw^itwas  corvertcd  tkcm  to  his  own  ufc^  and  does  not  Jet  forth  any  place  of  con* 

"j*®**^^  verfwiiy  but  in  the  declaration  thereupon  a  place  of  converfion  (fci- 

«iir«W>«'  '*^?^  ^*  ^^^  f^"^^  P'*^^  where  the  poflTeflion,  lofs,  and  finding 

imfarlmttt  wcrc  laid)  is  fct  fcrthj  and  net  guilty  pleaded,  and  all  the  record 

'whicbwac  after  hath  the  fatd  place  of  converfion,  and  alfo  the  taper-book  deU^ 

dlenTt^  v/r6/  to  the  party ^  and  after  a  verdiSf  for  the  tlamtiff  z,  writ  of 

tma^^eiic^  *  irror  f  was  brought  in  camera  fcaccarii^  and  this  ajfignedfor  error ^ 

mtt  namatf  afld  the  bill  certified  without  any  place  of  converfion,  yet  after  in 

SuSiMwr/  ®'  ^'  ^^"  Shewing  this  to  the  court,  and  that  the  party  or  jury 

■erattoriKit.  ^^'^^  ^^  deeeived,  it  was  amended  there ;  and  upon  fltewtMg  this  in 

SajSyte.  hi  camera  fcaccarii  the  jwi^ment  was  affirmed  without  any  amendment  of 

^WA.  the  tranfcript.l 

femdit  vim,  Icc.  fo  that  Thomai  tuas  mi/iai*H  for  ^atmel,  which  vns  alleged  to  be  but  the  default 
•f  the  elerki  and  it  %vas  ordtred  to  be  amenileU.  Cro.  J.  444.  pi.  «2.  Mich.  15  Jac  x.  Leefer 
V.  Wca.  See  (F)  pi.  ao.  S.  C.      . 

T 1 3'^  J      6.  In  affije  the  record  cannot  be  amended  by  Jufticcs  aiSgned, 
after  the  adjournment  in  bank.     Br.  Amendment,   pi.  58.  cites 
17  Aff.  2. 
Ca4        7.  It  was  agreed  that  a  bill  fued  in  the  esrebeijuer  or  hdortjufiites 


thAC  the  jj^j^y  jjg  amended  as  well  after  challenge  of  the  party  as  before  \  per 
^J^riM  Hank.  And  Perfey  faid  that  it  may  well  be,  if  it  has  fiibftaoce. 
within  the    Bc  Amendment,  pi.  a8.  cites  a  H«-4.  17. 

^rkeMinoC 

be  amended  after  tbt  (i$lleMge  of  tbt  forty*    The!.  Dig.  223.  lib.  x6.  cap.  6.  S.  5.  cites  Trin* 

%  H.  5.  S. 

But  hi  prccift  quod  reddat»  that  is  to  fay  wrU  ofntry  4^m^  4^  and  in  iht  <Imtfi  (V  mififeeait) 
were  3»  and  theftmnb  was  Uft  mty  and  it  was  challenged  1  [but]  becaufe  it  was  a  ijaaall  defanU^ 
aD4  the  demandant  [hadj  prayed  leave  to  amend  it  biff-rt  it  was  ehe/ttngeJ,  therefore  it  was  amend- 
ed :  qufxi  nnta ;  for  the  court  faid  that  of  cuHom  fuch  defaults  have  been  amended  befiire  chiU 
fenge  of  thf  party.  Br.  Amendment,  pi.  3s-  cites  i  H.  6.  37.— -Thel.  Bi$'  asj.  fib.  16.  cap.  6. 
S.  (.  cite*  Hill.  S  H.  6.  38.  S.  P.  accorduigfy. 

s.  ^ 
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8.  It  was  faid  that  the  juilices  cannot  amend  their  own  de^ 
fault  in  judgnunt  in  another  term ;  but  if  it  had  been  in  procefs^ 
they  might  Iiave  amended  it.     Br.  Amendment,  pL  46.  cites  9 

9.  In  fcire  facias  as  cmfin  and  heir  they  were  at  iflue,  and  n9 
ffinagi  was  decland^  and  exception  taken  in  another  term,  and 
the  cijinage  was  declared  in  a  billy  but  the  clerk  did  not  enter  ity 
and  Decaufe  it  was  in  another  term  it  was  not  amended ;  but  the 
writ  was  abated  after  ijfue.    Br.  Amendment,  pL  107.  cites  38  H. 

6-  39-  ,  , 

10.  If  the  party  pleads  quod  in  nuUo  efi  erratum^  yet  a  thing 

amendable  (hall  be  amended  after;  per  tot  cur.  Br.  Amendment, 
pi.  113.  cites  II  H.  7.  2. 

11.  In  replevin  the  plaintiff  counted  of  a  taking  in  Twinocie: 
The  defendant  avowed  the  taking  in  Turnociey  ahfque  hoc  that  he 
took  in  Twinocke.  The  plaintiiF  imparled^  and  all  this  was  entered 
in  the  roll  of  record,  and  afterwards  one  of  the  clerks  amended 
the  declaration  and  made  it  Turnocke,  and  becaufe  the  plaintiff* 
had  not  joined  iffue^  but  imparled,  the  amendment  was  allowed  ; 
but  if  the  plaintiff  had  readied  and  an  iffue  joined  and  entered,  then 
if  the  colint  had  been  amended  after  iffue  joined,  the  court  faid 
that  they  would  have  made  it  again  as  it  was  at  firft.  DaL  83. 
pi.  31.  14.  Eliz.  Anon. 

12.  In  wajfe  for  digging  in  lands  &c.  the  defendant  pleaded 
that  the  Queen  by  her  letters  patents  under  the  great  feal^ 
granted  unto  him  that  he  might  dig  for  mines  of  coal  &c.  and 
prayed  that  it  might  be  entered  verbatim,  and  a  grant  under  the 

feal  of  the  Exchequer  was  entered,  whereupon  the  plaintiff  de- 
murred. By  the  opinion  of  the  court,  it  could  not  be  amended 
after  demurrer  entered.  Goldfb.  I.  pi.  3.  Pafch.  28  Eliz.  Anon. 

13.  It  was  held  that  if  a  writ  of  error  be  brought,  and  delivered  ^^^  "f 
to  the  Chief  Jujlice  ofC  B,  and  allowed  by  him  under  his  hand  ^turEdh^U 
that  afterwards  the  record  cannot  be  amended  by  prothonotary,  jbmfyf>& 
attorney,  or  clerk  of  the  court,  though  no  record  be  entered  upon  pcrmiued- 
the  r^//,  whereupon  the  writ  of  error  is  brought.    4  Le.  51.  pi.  J^^^J^  j^ 
133.  Trin.  32  Lliz.  C.  B.  Curtis's  cafe.  h\m  after 


trror 
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5  Ler.  344*  ^45.  cites  Trin.  5  W.  and  M.  Nicholas  ▼.  Chapman. -«-«•••  L«v.  361. 
S.  C.  io  C.  B.  accordingiy*  Ibul.  fays  a  rule  was  proUuceU  that  it  vras  fo 

Uoae  in  B.  R.  between  Boyn(on  and  Morgan. 

14.  After  a  plea  enter'd  in  B.  R.  the  defendant  may  either 
amend  his  plea  or  put  in  a  new  plea,  as  he  fliall  be  advifed,  at  any 
time  before  replication.  This  was  £ud  to  be  the  courfe  of  B.  K. 
and  made  a  rule  of  court  to  be  obferved  for  the  future.  Bulft.  1 86. 
Paich.  10  Jac. 

15.  No  amendment  by  fit-iking  out  or  altering  any  things  or  ^fi^'de^ 
any  part  of  a  matter  alleged^  can  be  after  demurrer  j  per  toL  cur.  record  can- 
fiulft.  204.  Pafch.  10.  Jac.  in  a  nota  there.  notbemad* 

up  till  de- 
murrer be  jcnned,  and  J0  W  <ir  it  h  in^aftr^  the  parties  ma^  amend  any  ihini;  without  motion ; 
Ofid  they  may  alK>  .imend  afurtvardif  Jq  at  tht  m^tU*  itnti  *iot  mu^b  d-fuQt  tL.  rtiorJm    Sid.    X07.   pi. 
1^.  Hill.  14  &  1 5  Cor.  1.  6.  R.  in  cafe  of  the  4)ue<?n  mother  v.  Somerfham  (inhabitants.) 
Qu  rule  to  (hew  caufe  why  the  plaioCitf  ihould  uok  aineud  iu%  dScUration  on  payment  of 
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cofts,and  liberty  to  plead  de  novo,  it  was  obje^ed  that  the  defendant  had  demurred,  snd  the  plaimi^ 
joined  in  demurrer,  and  the  roll  adlually  made  up ;  but  the  court  faid  that  tins  was  only  a  loofa 
roll  of  this  term,  and  therefore  would  cnnfider  it  as  all  in  paper,  and  accordingly  made  the 
rule  abfolute.     2  Barnard,  in  B<  R.  65.  Mich.  5  Geo.  2.  Pool  v.  Hamerton. 

The  plaintiff  declaresi  and  the  defendant  pleads,  and  the  plaintiff  rep! ies,  and  the  defendant 
demurs,  and  the  plaintiff  joins  in  demurrer.  The  qucftion  was,  whether  the  plaintiff  IhoidJ 
amend  his  declaration  ;  and  tiie  true  di{lin6lion  upon  the  debate  of  the  judges  at  Serjeant's  Inn 
feeroed  to  be  this,  that  where  there  is  a  demurrer,  if  the  caufe  be  (till  in  paper,  upon  paying  of 
cofts,  and  giving  the  defendaiit  liberty  to  alter  his  plea,  the  plaintiff  may  be  at  liberty  to  amende 
becaufe  the  pleading  in  paper  came  in  only  inflead  of  the  antient  way  of  pleading  ore  tenus  ; 
and  in  the  pleading  ore  tenus  the  record  was  only  in  fieri,  and  therefore  though  a  man  had 
joined  in  demurrer,  he  might  come  before  that  was  entered  on  record,  and  pray  to  withdraw 
his  demurrer  and  amend ;  but  after  the  pleadings  were  entered  on  record  of  the  fame  term^ 
then  it  could  not  ]>e  amended  or  altered.  This  was  upon  tlie  conilitution  of  £d.  i.  which 
forbids  judges  to  alter  or  change  any  of  the  records  or  rolls  of  the  court ;  and  therefore  no 
alteration  can.be  made  in  a  record,  unlefs  it  be  in  the  fame  term,  whilft  the  record  is  fuppofed 
to  be  in  fieri;  but  out  of  this  rule  we  muft  except  all  amendments  made  by  virtue  of  the 
itatute  of  Jeofails;  for  thofe  enables  the  courts  to  ameud  at  any  time  within  the  purview  of 
fuch  ftatutesy    G.  Hift.  of  C.  B.  9z.  9;. 

In  fuo  warranto  to  know  by  what  title  they  enjoy  balaftage  of  fhips  upon  the  River  Thames, 
it  was  agreed  per  cur.  that  after  plea  tleuded  the  defendant  rtiay  amend,  without  paying  colts 
before  demurrer  joined,  becaufe  the  trial  is  of  the  highefl  nature,  and  as  peremptory  as  in  a  writ 
cf  right  i  but  they  thought  he  could  not  amend  after  demurrer  joined.  Sid.  ^4.  pi.  21.  Mich. 
13.  Car. ».  B.  R.  The  Attorney  General  v.  Trinity-Houfe. 

After  in  1 6.  A  wTit  of  error  was  brought^  and  errors  affsgnedj  and  a 

""^1?.^  fci.  fac.  iiTued,  2nd  before  the  defendant  in  error  joined  in  nuUo  efi 
erratum  .'  /  •'ii-j  ''    C  »• 

pleaded  a  erratum^  It  was  moved  to  amend  the  judgment,  the  entry  bemg 
rule  of  the  default  of  the  clerk;  but  the  queftion  was,  whether  the  time 
'btaincd^*  for  amendment  was  not  paifed  after  errors  aiEgned.  Refolved  by 
to  amend  three  juftices  (abfente  Hutton)  that  the  time  was  not  pafled,  but 
the  error  that  h  long  as  a  diminution  may  be  alleged^  or  certiorari  awarded^ 
ft^wL^dif^  *^y  "^y  amend.    Jo.  9.  pi.  8.  Mich.  18  Jac,  C.  B.  Anon. 

charged  on  a  motion  for  that  purpofe;  for  after  fucb  plea,  it  is  never  admitted  to  amend 
S«neral  erron.    8  Mod.  304.  Mich,  ii  Geo.  i.  Barully  v.  Shrimpton. 

1 7,  In  error  of  a  comtnon  recovery  the  record  was  certified  and 
entered  in  the  roU^  and  the  recovery  was  pleaded  in  bar  of  die  writ; 
but  the  alleging  of  tiic  feijln  and  execution  of  the  recovery  was 
omitted  by  negligence  of  the  clerk  and  counfel.  And  two  terms 
after,  which  was  the  term  after  demurrer  joined  thereupon,  ^e 
defendant  prayed  to  amend  it,  and  urged  that  without  confent  of 
the  other  fide  the  court  might  amend  it,  becaufe'it  was  the  default 
of  the  clerk,  who  had  his  pattern,  viz.  the  recovery  before  him^ 
and  he  had  omitted  the  fenfe  of  it ;  and  Moimtague  Cn.  J.  accorded 
to  it;  but  upon  information  that  the  courfe  of  the  court  wa^ 
otherwife,  he  changed  his  opinion;  and  all  the  other  juftices  agreed, 
and  fo  it  was  not  amended^  becaufe  it  was  not  the  negligence  of  the 
[  3 1 8  j  clerk  only^  but  alfo  of  the  counfel,  and  perhaps  this  was  the  caufe  of 
the  demurrer.  And  Haug^ton  took  a  difference  where  the  clerk 
dees  it  as  officer  of  the  courts  and  where  as  attorney  of  the  party .^  and 
as  a  plea  in  bar^  and  ruled  not  to  amend  it.  But  they  all  faid,  that 
it  was  a  great  difgrace  of  juftice  diat  fuch  caufe  fhould  be  over* 
thrown  without  trial  of  the  right>  but  they  coidd  not  aid  it.  Palm. 
123.  Mich.  18.  Jac.  B.  R.  Holland  v.  Ley. 

18.  No  Amendment  (hall  be  after  ijfue  joinedj  Mnlck  by  rule  of 

courts  but  otherwife  wlUle  the  plea  is  in  paper;  but  then  the  others 
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^sdl  have  a  long  day  to  plead  again,  and  good  coft$  of  common 
fourfc,  2  Roll.  Rep.  266.  Mich.  20.  Jac.  B.K.  Corners,  v.  Coniers. 

19.  In  affauhicQ.  the  plaintiiF  had  a  verdiS.     No  day  or  year  Het.14.2. 
Mvas  in  the  declaration  entered  on  the  imparlance  rollj  when  the  ajault  ^^-^^^^q 
was  committed^  but  a  blank  left  for  it;  and  the  plaintifPs  atttorney  and  judg-  " 
by  night  got  into  the  treafury,  and  filled  up  the  imparlance  roll  mcnt  for 
prith  the  day  and  year,  the  defendant's  attorney  having  befpoke  of  the  plain- 
the  proriionotary  a  recordatur,  which  he  wzs  to  have  the  next  day,  jo!i^^.  pi. 
3nd  this  matter  being  difcovercd,  it  was  moved,  that  the  roll  might  3  Wortly 
be   made  as  before,  and  refolved  by  all  the  juftices,  that  it  was  ^"  ?f ''*^i  p 
amendable  by  the  clerks^  fo  as  it  be  not  on  the  ground  of  the  aftion,  joesn^otapl 

until  the  recordatur  entered^  and  after  by  the  courts  for  it  was  only  pear 

matter  offormy  and  the  court  ought  to  amend  it  if  it  had  not  been  ^'"-J*^ 
done  oAerwife.    Lat.  164.  Hill.  2  Car.  1  Sir  Fran.  Worfley's  ^Jcar.'s?' 

Cafe.  *  C.  adjudged 

for  Che 
plaintiff  nift  &c.  .  Raym.  53.  in  cafe  of  Herbert  v.  Paget,  cites  it  as  refolved  in  Ld.  ^aville*s 

cafe.  S.  C.  4.  Car.  in  C.  B.  that  a  record  may  be  amended  before  a  recordatur  entered  upon  the 
Roll. 

If  Che  inll  on  tot  fiU  be  with  blanks,  o»-  the  imparhncf.  roll  be  with  Hanks  for  dates  or  quantities^ 
yet  it  may  be  amended  by  tlie  paper  by  the  clerks  themfelves,  till  a  recordatur  be  ordered  of 
the  verdidt  returned  on  the  nifi  prius  roll,  but  after  fnch  recordatur  it  can  only  be  amended  bf 
the  courty  for  the  roll  lies  with  the  prothonotary  to  be  made  up  according  to  the  paper  book 
till  the  recordatur  of  the  verdidl  be  allowed;  but  if  after  tiie  recordatur  be  entered,  it  is  ordered 
on  the  roll  in  (latu  quo,  and  then  the  court  is  fuppofed  to  take  conufance  of  it  in  what  manner 
it  then  was ;  and  if  clerks  might  afterwards  alter  the  roll  after  entry  of  the  verdidl,  they  might 
amend  it  in  the  verdidl  which  is  in  the  nifi  prius  roll,  and  which  was  fettled  by  tlie  judges  of 
Qifi  prius,  and  cannot  be  altered  but  by  the  rule  of  court.    G.  Hilt,  of  C.  B.  1 15. 116. 

20-  A  writ  ofrejlitution  was  granted,  directed  to  the  lord  mayor  A  return 
and  court  of  aldermen,  to  rrftore  E.   to  his  place  of  common  ^^^ '°  * 
council-man  of  the  city  of  London.     After  a  return  made  ond  ^J'^J'^^ 
filedy  whether  upon  motion  or  by  the  rules  of  the  court,  it  cannot  be  tiorari  for 
amended ;  per  Roll.  Ch.  J.  Sty.  ja.  Trin.  23  Car.  London  (City)  ^,^|^y  °^ 
V.  Eft  wick.  Jjas'iJ^, 

prifoned  for  not  paying  a  fine  fet  at  the  quarter  feiHons,  was//r</,  and  it  was  afterwards  prayed 
that  It  might  be  amended;  but  per  cur.  that  cannot  be  afur  thejUin^^  and  fo  the  party  was 
difcharged.  Vent.  336.  Pafch.  31  Car.  2  B.  R.  Anon. 

The  return  of  a  ammitnunt  on  a  babtas  twfui  cannot  be  amended  after  it  is  Jiiid,  Gibb.  a66. 
Pafch.  4  Geo.  2.  B.  R.  the  King  v  Catterall. 

21.  CommtJJioneri  of  fewers  made  certain  orders  againft  A. 
which  were  removed  by  certiorari  into  B.  R.  and  upon  motion 
to  amend  the  return^  the  court  faid  it  could  not  be,  becaafe  the 
return  was  made  the  term  before.  Sty.  85.  Hill.  23.  Car.  the 
King  V.  Apfley. 

22.  After  verdid  for  the  plaintiff  in  debt  upon  bond,  judgment 
was  entered  quod  recuperet  the  fum  pro  mifis  W  cu/iaglisy  where 
it  ihould  h^pro  debito  pradi^o\  but  this  was  ordered  to  be  amended 
as  the  default  of  the  clerk,  though  in  another  term,  the  court  having 
power  over  their  own  entries  and  judgments.  Vent.  132.  Trin. 
23.  Car.  2.  B.  R.  Anon. 

23.  The  court  has  power  to  amend  any  fault  ia  a  record  Ld.  Rayn^ 
during  that  term  in  which  it  was  entered,  though  it  be  entered  on  R«1>«  183. 
the  roll  I  per  cur.  5  Mod.  148.  Hill.  7  W.  3.  B.  R.  ™^h.  9.  ^ 
per  car«— The  court|  during  the  fame  term,  may  amend  any  part  of  the  loll,  be<^ufe  it  it 

ia 
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in  ficriy  and  Tuch  Amendments  may  be  made  at  eomman  law  without  ihe  aid  of  aoy  of  tiMS 
itatmes.    C.  Uiit  of  C  B.  1 94. 

24.  It  was  moved  to  amend  an  ffficer^s  name  in  a  jaflification 
and  to  ftrike  out  (John)  and  make  it  (Anthony^)  but  becauCe  it 
was  upon  demurrer,  and  part  of  the  fad,  viz.  who  it  was  that  took 
the  cattle,  the  court  held  that  it  was  matter  of  fubftance,  and 
therefore  not  amendable.  Ld.  Raym,  Rep.  310  HilL  9  W.  3. 
in  cafe  of  Britton  v.  Cole. 

25.  If  die  Defendant  fliould  join  iflue,  the  plaintrff  may  amend. 
^ter  errpir  brought  after  vtriiSl  he  fiiaU  amend,  or  after  a  pica  in 
abatement,  becaufe  that  is  not  final;  per  Holt  Ch.  J.  but  not 
ahtr  dcmurrtr.  Ld.  Raytn.  Rep.  669.  Pafch.  13  W.  3.  Fox  v. 
Wilbraham« 

26.  In  a  fcire  facias  againfl  baily  the  defendants  pleaded  pay* 
ment  by  the  principal  &c.  the  plaintiff  replied,  Non  folvit  &c.  & 
hoc  petit  quod  inquiratur  per  patriam    ^    pr4gdi£ti   defendentes 

JitmUter.  The  defendant  demurred,  and  the  paper-book  was  made 
up  without  ftriking  out  the  words  (praidi£ti  defendentes  ftmi- 
Itter.)  The  court  held  that  it  vras  a  thing  of  courfe  for  the  party 
that  takes  the  ifl'ue  to  join  the  ifTue  for  the  others,  on  a  fuppolition 
that  they  will  join  in  the  iiTue  to  maintain  what  they  have  al- 
leged, and  therefore  if  they  will  not  join  in  iflue  but  demur,  they 
ought  to  ftrike  it  out,  and  the  leaving  it  in  is  a  trick,  and 
therefore  the  court  gave  leave  to  ftrike  it  out,  though  it  was  in 
another  term,  and  after  the  caufe  came  on  in  the  paper.  2  Ld* 
Raym,  Rep/  j  337.  Pafch.  4  Annac,  Stevens  v.  the  Manucaptors 
of  Hudfon. 

27.  A  fcire  facias  recited^  that  whereas  R.  had  recovered 
a^ainft  y,  whereas  the  judgment  was  that  y  had  recovered  againft 
A,  It  was  moved  afier  error  brought  to  amend  this,  !t  being- 
only  vitium  clerici  in  not  purfuing  his  inftruftions.  Holt  Ch,  J, 
faia,  if  it  was  amendable  before  a  writ  of  error  brought,  it  is  fo 
after;  and  the  court  held  it  amendable,  ji  Mod.  139.  Mich,  6. 
Ann.  B.  R.  Tulley  v.  the  bail  of  Vavafor. 

28.  In  debt  on  a  bail  bond,  the  defendant  pleaded  comperuit 
ad  diem ;  it  was  moved  to  amend  the  iffue^  in  which  the  condition  of 
the  bail  bond  is  mi/recited^  and  to  make  it  agreeable  to  the  bond,  on 

giyment  of  cofts ;  which  was    granted  accordingly.     Rep.  of 
raft,  in  C.  B.  26.  Mich.  11  Geo.  i.  Walpolc  v.  Robinfon. 

29.  In  Indeb.  Aff.  the  plaintiff  counted  as  executor^  and  laid  the 
promije  as  made  to  the  te/lator.  The  icfend^nt  pleaded  theflatute  of 
limitations.  The  plaintifF  Tnoved  to  amend  by  tefying  the  prsmiff  as 
made  to  the  tlaintiff\  fed  adjornatur.  It  was  objefted,  that  this 
would  alter  tne  nature  of  the  adlion,  and  that  iiTue  was  joined,  and 
notice  of  trial  given,  and  fo  the  application  is  too  late.  But 
afterwards  the  whole  court  granted  the  amendment;  for  though  it 
varies  the  defence,  yet  it  ooes  ftot  vary  the  nature  of  the  adtion ; 
for  it  only  makes  the  .declaration  agree  with  the  plaintifPs  evi- 
dence, uibb.  193.  Hill.  4  Geoii  2.  B.  R.  the  Dutcbefs  of 
Marlborough  v.  Wigmore. 

30,  A 
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30.  A  motion  was  made  to  amend  the  entry  upon  record  ac* 
tording  to  the  Tf^rits  of  Jcire  facias  and  certiorari^  and  the  returns 
thereof  after  iffue  joined  upon  nul  tiel  record.  The  coutt  held, 
that  amendments  ought  to  be  made  by  common  law  without  an 
^cl  of  parliament  where  there  is  any  thing  to  amend  by^  and  there- 
fore ordered  the  entry  upon  record  to  be  amended  and  made 
^recable  to  the  writs  of  fcire  facias  and  certiorari,  and  the  re«* 
turns  thereof  upon  payment  of  cofls,  the  entry  being  made  im« 
perfbftly  by  mijprj/ion  of  the  clerk.  Barnes's  Notes  of  C%  B.  3. 
Mich.  6  Geo.  2.  Hamplon  v.  Chamberlain. 

31.  Declaration  was  moved  to  be  amended  on  giving  an  im-  r  ^^     i 
parlance;  uppn  fhewing  caufe  it  appeared  that  defendant  had  de-  L  3^^  J 
murrcd,  and  given  a  rtae  to  join  in  demurrer^  and  therefore  phudtifF  J^^^^T^ 
cannot  amend  on  fijiving  an  imparlan'*e,  but  on  payment  of  cofis  he  jum*J^^ 
may.     Barnes's  STotes  of  C.  B.   »•  Mich.  Geo.  2.   Taylor  v.  mfi^omfrnkd^ 
Bramble.  *»»"  ^»v« 

was  given  to 
amend  on  payment  of  cojlsy  though  demurrer  was  joined^  and  (he  caufe  in  the  paper  fur  areu* 
menc.    Barnes's  Ndtes  of  C.  B.  tj.  Hill,  xi  Geo.  z.  Harry  v.  Baat. 
Af(er  argument   upon  demurrer   plainciif  moved  to  amend  the  declaratiopy  which  wat 

S anted,  the  mtrits  of  the  caufe  i*or  ccmn^  in  ^jtfiion  upon  the  argument,  hj4  ^»lyiUform^f±ita&m» 
irnes'«  notes  of  C.  B.  14.  Pafch.  11  Geo.  i.  Farmer  v.  Burton. 

But  where  alter  at^umtut  upon  dcmuner^  and  a  rule  for  a  farthir  arfumentf  defendant  moved  to 
amend  his  avowry  by  inferting  3  necelfary  rcquifites  to  juftify  his  didrefsi  the  amendment  W^ 
denied,  the /v'WfcT  rtrpiirjwii/  luivi'j^  het»  upotithf  merit i,  iW  there  tnt  Wmg  fufKcitMi  tmastr  Ja  OMtixk 
tlie  avowi7  id  aimmi  by,  Barnes's  notes  of  C.  B.  14.  Trio.  xx.  and  la  Geo.  2.  WoodxxUa  «l 
Inweo* 

32.  In  replevin  the  defendant  avowed  for  rent  arrear,  and  let  SoinaP«K 
forth  a  demife  of  the  locus  in  quo  at  7 1,  per  ann.  payable  quarterly,  *"*''^^y*": 
and  that  iiL  4s.  was  in  arrear  for  a  year  and  three  quarter's  rent,  was  made 
and  therefore  the  diftrefs  was  made.    The  plaintifF  demurred  aicerthe 
generally,  becaufe  nofuchfum  as  III.  4s.  could  be  in  arrear^  the  ****^^^* 
caufe  was  put  in  the  paper  and  fpoke  to,  and  this  miftake  of  b^'twke 
III.  4s.  tnftead  of  12I.  5s.  being  iniifted  on,   it  went  oft^  and  fpoke  10 
now  the  avowant  moved  for  leave  to  amend,  and  notwithftanding  ^^*'*'^^^ 
it  had  been  once  fpoken  to,  the  court  made  a  rule  for  the  amend-  cites  aS^ 
ment,  on  paying  of  coils.    Rep.  of  Pra6t.  in  C.  B*  148.  Hill.  xx.  9Geo.ft. 
Geo*  2.  Horry  v.  Bant.  5*  ^'  ^^ 


(I)     By  whom  it  may  be  done. 

[t.     A  Variance  between  the  record  of  mji  frius  and  the  original  Thofe 
•"     record  may  be  amended  as  well  tn  B.  R.  as  in  Bancoy  ^^j?*^ 
beins  by  writ  of  error  removed  out  of  the  Common  Pleas.  20  rLI^J^ff 

H.  6.  15*]  before  a 

writof  er« 
ror  are  amtndabJe  after  a  writ  of  trrpt,  and  if  the  inferior  coast  does  not  amtad  thtm  tht 
Jnftriw  lourt  may.    S  Rep.  i6a.  a. 

[2.  If  a  Judgment  be  mfenter^d  in  Baneo  tfirougb  the  defiuilt  of  Cro.  J.  371. 
At  clerk,  this  nuy  be  rnmnded  in  B.  Ji.  where  the ix<ord comes  (j:*v. 

by 
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▼•  Suge  by  writ  of  error,  as  well  as  it  could  before  in  Banco.  H.  13  Jac, 
I'^ZiL  B-  R-  between  Whcdcn  and  Sugg,  adjudged.] 

in  B.  R.  to  be  amended  there  and  judgmcnr  affirmed  '  Roll.  Rep.  309.  pi.  19.  S.  C.  and 
S.  P.  agreed  per  cur.— Jcuk.' 338.  pL  87.  S.  C— S.  C.  cited  Arg.  2.  Ld.  Raym.  Rep. 
1059. 

Error  oi  zjudgmem  in  tjc^ntrnty  and  in  th  record  a  Jpats  was  lift  for  the  cofts  not  yet  taxed.  It 
was  moved  to  amend  it,  for  that  the  plaintiif  had  the  hberty  to  ;;ct  the  cofts  taxed  and  to  make 
the  rffar</ pcrfe<5l,  it  »^r  being  yet  drtified.  Per  Hale  Ch.  Baron,  if  it  had  been  certified  it  might 
have  been  amended  by  rule  of  coiut,  and  if  it  (hould  afterwards  be  removeiiy  the  court  thera 
mail  amend  it ;  for  the  conft;<nt  practice  is,  that  if  a  record  is  moved  out  of  C.  B.  into  B.  R.  by 
error,  and  afterwards  amended  by  riUe  of  tlut  court,  it  muft  likewife  be  amended  in  B.  R.  be* 
caufe  it  is  in  affirm.ition  of  the  judgment,  and  therefore  favoured  in  law.  Uardr.  505.  Pafch. 
SI.  Car.  2.  in  Scaccarii,  Friend  v.  Duke  of  Richmond. 

Amifentry  [  3^  If  *  thing  be  mifenUr*d  in  an  inferior  court,  which  is 
of  ajndg-  amendable  by  the  ilatutes,  yet  if  a  writ  of  error  be  brought,  and 
l^fwich  thereupon  the  record  is  removed  into  B,  R.  or  B.  this  fliajl  not  be 
courtwas  amended  *  there,  becaufe  it  is  not  iifaJil  to  amend  records  in  infe- 
hcidpertot.  riour  coufts.  Mich.o.  Car.  B.  R.  between' Taylor  and  Norris, 
^^^  ^d  bf     ^^^  P^^  curiam  to  be  tne  conftant  pradice  of  tPTe  court. 

by  Itat.  8  H.  6.  which  pives  authority  to  amend  records  removed  out  of  C.  B.  by  error  for 
faults  which  are  per  vitium  fcriptoris  ice.  and  this  ftatute  extends  as  well  in  e({uity  to  the 
records  of  other  couns  which  arc  not  rerhoved  by  error,  whereupon  it  was  awarded  to  bo 
amended,  and  the  judgment  affirmed.  Cro.  £•  435  pi- 47*  Mich.  37  it  38  £iiz.  B.  R.  Vita 
V.  Vita.  i 

A  piatHt  was  levied  in  London  hy  tU  tuottt  of  j4dAerby,  and  the  bail  put  in  by  the  name  of  Adderhyy 
but  the  declaration  wtis  by  the  name  If  yfddtrlyt  and  all  the  recovery  [^recordj  purjutd  the  deelrraiion. 
After  verdi6t  for  the  plaintiff  judgment  was  given  Quod  quxrens  nil  capiat  per  billam ;  bus 
k  was  agreed  that  this  was  amendible  in  the  proper  court  where  the  bail  and  declaration  was  enteretl, 
but  not  pleadable  nor  to  be  regarded  in  B.  R.  Mo,  ^07.  pi.  548.  Trtn.  37.  £liz.  Adderby.  v. 
Boothby.  Cro.  £.  458.(bis)  pi.  5.  Pafch.  38  £liz«  B.  R.  Framfou.  v.  Delaroere  S.  C.  tho 
court  thought  it  only  the  default  of  the  clerk  which  perhaps  might  be  amended  here,  if  the 
record  were  in  B.  R.  becaufe  it  is  but  the  variance  of  one  letter  firom  the  plaint  which  ii  im 
natwe  of  OH  wiginai  \  but  cannot  now,  the  record  not  being  there,  and  fo  they  not  lawful  judges 
thereof.  ■  -Mar.  78.  pi.  124.  Mich.  15  Car.  the  court  would  not  give  way  for  amendments 
in  inferior  courts. 

:  Emr  was  brought  in  B.  R.  of  a  judgment  in  an  inferior  court,  and  the  record rem/vtd  cortained  a 
furmije,  wbich.  never  was  made  in  the  inferior  court,  but  ivas  contrived  after  the  writ  of  error 
bought.  And  this  appearing  on  examination,  the  court  of  B.  R.  ordered  the  town  clerk  to  ob- 
literate fuch  furmife  out  of  the  record,  and  afterwards  reverfed  the  judgment,  a.  Jo.  103. 
Pafch.  30  Car.  2.  B.R.  Han-ey  v.  Holland. 

♦[321]    • 

^^->  — I  [  4.  As  in  a3ion  upon  the  cafe  in  an  inferiour  court  after  verdift 
Foi.  aiO.  and  judgment  for  the  plaintiff^  a  writ  error  is  brought  in  B.  R. 
•{_  -^-1 J  where  the  record  is  certified  that  the  defendant  pleaded  Non  ajfump^ 
G.  Hift  of  Jit  ^  de  hoc  ponit  fe  fuper  patriam,  fcf  querens,  *  fcilicet  iov  fimi- 
C.  B.  H»-  liter  without  any  dafli  through  it;  fo  that  this  is  to  be  taken  for 
the^ inferior  fciljcet  rather  than  for  iimiliter,  and  fo  no  iffue ;  and  though  this 
court  from  ought  to  be  amended  if  it  had  been  a  writ  of  error  upon  a  judg- 
whence  the  ^lent  in  banco,  yet  this  (hall  not  be  amended,  it  being  certified  out 
wfurned,  ^f  ^1^  inferior  court.  Mich,  o  Car.  B.  R.  between  Norris  and 
whether  it  Taylor,  adjudged,  and  the  juogment  given  in  Gravefcnd  court 
be  c.  B.  or   ygverfed  accordingly,  Intratur  Trin.  0  Car.  Rot.  803. 

any  other  ^  ^  ^  ^ 

court  of  record,  may  amend  after  judgment,  as  well  after  as  before  a  writ  of  <rror  brought ;  and 
the  rule  of  fuch  amendment  is  to  be  certified  by  the  clerk  of  fuch  infierior  court  to  the  fuperior; 
for  though  the  record  is  removed  by  writ  of  error  and  a  mittitur  recordum  is  entered  on  the 
roll ;  yet  the  writ  of  error  is  to  fend  the  I'ecnrd  in  the  ftate,  and  condition  in  which  it  ough(  to  be 
by  the  law,  and  that  is  corrected,  as  it  ought,  from  all  mifprifions  of  ti^e  clerks ;  for  by  tbelaws 
tliey  are  to  correal  the  mifprifions  of  the  clerks  before  or  after  judgment ;  and  fuch  cbrrecled 
records  they  are  obliged  to  fend,  that  the  mifprifions  of  the  clerks  may  not  be  taken  for  their 

erroHi 
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•  .  -  ' 

frron;  and  if  ihey  do  thus  corrcA  the  mifprifion  of  their  clerks  after  the  writ  of  error  has  been 
hrought  upon  ihe  record,  it  is  proper  to  fend  up  their  clerks,  who  arc  the  officers  of  the  court, 
and  ha^e  the  cuftody,  of  the  recorUs,  or  they  may  allege  Diminution,  and  fend  up  the  record 
amended,  as  it  ought  to  be,  or  it  may  be  amended  in  the  fuptrior  court,  if  the  other  refufethf 
becjufe  fuch  mifprifioos  are  not  to  alter  the  judgment ;  and  therefore  the  court  that  fuperintends 
the  inferior  court,  ought  to  corrcdl  the  mifprifions  of  the  clerks  of  the  court  in  the  record  feut  to 
tbeai. 

*  This  is  here  as  it  is  in  Roll,  but  it  feems  that  it  fhould  be  in  the  abbreviation  that  is  to  faf 
(Sct7  ocherwife  it  cannot  be  any  ways  taken  for  (Similiter.) 

5.  The  juftices  of  C.  B.  after  writ  of  error  comes  may  amend  ^,''•J|""?^^ 
therril  where  judgment  was  given  the  feme  term,  and  it  is  en-  ?h.  i^aS. 
tercd  contrary  to  the  truth ;  for  the  roll  is  not  the  record  in  the 

fame  teri^.     Br.  Amendment,  pi.  32%  cites  7  H.  6.  28. 

6.  Note  that  every  biU  in  the  chancery  and  elfewhen  of  debt  be^ 
tween  party  and  party,  by  courfe  of  the  common  law  there  fued^' 
ought  to  have  the  county  or  city  where  the  caufe  arifes  in  the  tefte  or 
margin  of  the  bill ;  and  bccaufe  bill  was  put  in  which  wanted  itj 
therefore  it  was  "atnended  after  verdi£l,  and  in  another  courts  viz.  in 
B.  R.  quod  n9ttu     Br.  Bille,  pL  35.  cites  2  R.  3.  12. 

7.  If  the  {herifF  or  clerk  makes  mifprifion  in  the  return^  entry^  \  ^22  J 
or  the  like,  the   court  may  make  this  clerk  or  another  clerk  to 

amend  it.  And  if  the  fheriiFbe  after  removed,  or  dead,  yet  they 
may  make  the  new  Jheriff  or  his  clerk,  or  the  oldjheriffj  if  he  be 
alive,  to  amend  it  by  the  ftatute;.  quod  nota.  Br.  Amendment) 
pi.  9.  cites  33  H.  6.  42.  per  Prifot  and  Cur. 

8.  A  writ  ofajfife  was  amended  in  the  Exchequer-chamber  be^ 
fore  Portman  and  Whiddon  juftices  of  affife  fof  Salop.  Br. 
Ametidment,  pi.  72.  cites  5  E.  6. 

9.  Error  was  brought  in  the  Exchequer-chamber  to  reverfe  a 
judgment  and  a  certiorari  to  remove  the  record  \  the  error  af&gned 
was,  that  the  declaration  on  the  file  and  the  roll  varied  as  to  the 
number  ofchfes ;  the  court  differ^a  as  to  its  being  amendable  or  nor, 
but  the  rule  of  court  was,  that  if  it  be  amendable,  the  judges  in  the 
Exchequer  are  to  dire<£t  the  amendment  of  it.  2  Bmft.  149. 
Mich.  1 1  Jac.  Ewer  v.  Chamberlain. 

10.  A  Writ  of  error  was  brought  to  reverfe  a  judgment  given  P*^™-  '9**.. 
in  C.  B.  and  after  a  certiorari  and  errors  aj/igned,  they  in  G  B»  T^fn^rT 
amended  the  record*     And  by  the  whole  court  (Crooke  only  ab-  JacAnom 
fcnt)  they  cannot  do  it ;  for  after  a  tranfmittitur,  they  have  not  the  ^««"J" '®  ^ 
records  before  them.     And  Barckley  (aid,  that  the  difference  ftands  ^iJf^fS^- 
betwixt  C,  B.  and  B.  R*  and  betwixt  B*  R.  and  the  Exchequer^  ing  the 
For  the  record  remains  always  in  this  court  notwithftanding  a  ditcrcnce 
writ  of  error  brought  in  the  Exchequer-chamber j  and  therefore  arfd^JJ^'  . 
we  may  amend  after.     Wherefore  the  court  laid  that  if  the  thing  thtre  thefe 
were  amendable,  they  would  amend*    But  the  Court  of  C.B;  pof^tsde- 
cannot.    Mar.  72.  pi.  109.  Mich.  15  Car.  Anon.  Cro!j.t»°* 

pt-  J.  HiiL  19  Jac.  B.  R.  Mafon  v.  FoX,  Stephenlbn  and  Thorpe^  fcemt  to  be  ^  C.  but  thf  poi^C 
at  to  tlie  time  of  the  amendment  d«es  nut  appear  there. 

11.  A  plea  was  Puis  darrein  continuance  pleaded  at  the  ajpfes^  to  %  Mod. 
which  the  plaintiff  demurred,  and  the  ptea  bein^  certified  on  the  )07*  Pafckt 
back  of  the  poftea,  the  plaimiff  gave  s  rule  to  join  in  demurrer,  ^^^^! 

Vol..  11.  A  a  which 
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but  s.  P.      wbifib  defi:p(l4nt  refufingt  h?  entered  judgment.    The  court  htii 
}^^      tiiftt  the  plea  could  not  oe  amended  here ;  but  might,  during  Ac 
"  afflfes,  be  amended  before  the  judge  of  nifi  prius.     Frtem.  Rep. 

^52.  pi.  267-  Pafch.  1678.  Abbot  v.  Rugcfley. 

12.  What  is  mt  nmn(hhli  by  the  ckrk  witk$Ht  §rd$r  of  die 
court,  if  d6ne  kf  him\  and  if  according  to  latv^  the  court  cannot 
alter,  but  may  punifli  him.  Skin.  46.  pi.  |9*  Pafp^,  ^  C^r*  z» 
in  cafe  of  Birch  and  Lingen. 

13.  Mifiiofmer  W91  in  4  tf^^^fV,  401^  //i  ^U  the.  ofhr  fnctedingu  as 
(Weftly)  for  (Weftb^-)  On  motion  the  €urpi$r  wM  ordered  to 
f/ttead,  who  faiisfied  ^r  qourt  the  in^ruAions  were  righ^  aiui  fm 
they  ordered  the  orig^vfd  to  be  anun4€d  in  cwrty  and  thit  withont 
sny  9yi|dic4tipn  to  vb^^eeiy,  or  order  from  thence,  aad  they 
^en^^d  all  di^  proceedings  after.  2  V^nt.  15a.  Hill*  1  h  % 
W.  fc  M.  in  C.  B.  Weftby'9  Caie. 

{  3^3  ]  (^)     How^   and  what  ia  to  be  done  in  Order 

thereto. 

r 

>«•  (B)  j«     ^•   \X7  H  E|^?  variance  is,  the  clerk  wh§  v/rlt  it^  or  ^^Jkfriff 
4-  S*^»  ^^    tyid  returned  it  y5i<7/f  3^  examnedy  and  upon  this  found 

it  (ball  be  amended.     Br.  Amendment,  pi.  67.  cites  2  £•  4.  7. 

2.  Mifprifiqn  of  the  clerl;  fli^l  be  amended)  as  in  debt  yfon  ern 
eb^gationn  if  the  cUri  of  the  chancery  has  the  ^ligationy  or  a  copv  ^ 
it,  and  varies  from  it,  there  upon  examin^on  Qf  thj(  dork  {t  ux^ 
be  amended*    $r.  AjrTcndmentj  pi.  78.  ci^es  Z2  £.  4.  20« 

(L)    AjEttcndmcnt  by  Statute*  of  E.  j|.  H.  5.  %od 

H.  6. 

In  dHhatC'vf      I.       14  E.  3.  r^^.  6.     Emil$  thai  bf  the  mi^rifion  of  a  ekfk 

%  wr^^jv^  in  any  place  whewefiiver  it  be^  no  procefi  Jhall  be  annulled  or  difion-- 

wririnfs  tuiusd'hj  minake^  in  writmg  one  fyualMe  or  one  letter  too  much  or 

yof- mated  too  Kttle,  iut  as  foon  as  the  thing  is  perceived  by  *  challenge  «/  the 

h*k  99t'*'  fartvy  or-  in  other  mannoTj  it  Jhalt  be  haftily  amended  in  dye/irm^ 

^^j^  witoout  gifvitfg  advantage  to  the  party  that  challenges  the  Jhrne  he* 

that  ali'thfi  c4Uifi  of  pub  mifprifion. 

4ir(q9Au;|V#(i  notwithn^udini;  this  ftarot^  whiQh.  on^^  the  prQoefs  Ib^  b«  igneivl^d.  8  Ref. 
157.^  <Ht#  15  £.  3.  Amendment  58. 

Xq,  |(r49r|»f  quod  t&^Aai  hy  J^bii  hiarul  ^  Sitford^  they  were  at  ifliie,  and  Ut  the  v<firft  fackA 
5/^4  «w>  ow^ed^  ^i  ch^  jifry  faSkd  fof  ^he  demandant)  ap,4  th^  V^V^  w^s  siUed^  in  arv«4t 
^  judgment,'  and  it  was  amende)}  by  the  ^utp  of  H  ^«  3-    B.  K.  Ameodmen^y  pL  50.  cita 

. .  Qt/kv  of  t)kf  V^Dor  ^  7>'Ay^'^''^i  ^^  ^^  '^'^^  *^  01  tbe^  M^yor  of  Tyhfty  mfd  QhnmkKs) 
was  left  out,  and  the  opinion  was,  that  it  qh^  bf  well,  aipepdedy  and  yet  the  itatw^.t||pf,  «(bec« 
fyllable  or  letter  is  too  much  or  tog  little  in  a  word,  but  if  part  of  t^e  word  be  wai^tips,  tht 
word  is  wanting.    Bf.  Araen^dments,  pU  iS.  cites  ^p  1^  3*  3^ 

MifpFtfion'  of  thf  clerk,  where  lie  made  writ  of  execution  of  100  poftjtds,  where  t^it  r»/f  vur 
iut  TOO  marb  i  and  per  Thorpe»  thu.  plaintiff  fliall  not  have  it,  *  [but]  till  |oo  macks  ape 
levied    Br*  Avnfa^if»t4,v^is»  ^  Br.  £iegit|  pL  ^.  citB§  ^  V,*  3t  i<4*  S.  C. 'and  witk 

•--*wl^fciit.l    .      .:        •  >        -  ^  -  .       *  ; 
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Tmisais  br  ExfCOtvf)  anil  damogrs  taxed  hy  infutft  to  loo/.  and  the  procefs  was  contrnved 
lietwccix  fuch  a  one  ami  another  executor,  and  the  ro//wBi  100*..  where  it  (hould  be  100/.  and 
it  wa$*chaltehgcd  for  <iifcominuaBcc>  it  non  allocatur;  but  the  procefs  w^  amended,  and 
judgment  for  the  plain' iff.    Quod  nota.     Br.  Amendment,  pi.  24.  c.tes  45  £.  3»   19* 
.Fjtzh.  Amendment,  pi.  s«»  cites  S.  C.— S.  C.  citrcl  S  Rep.  157.  n. 

By  this  ftatute  the  hiAices  had  lihcrty  on  challcnt^e  of  the  party  to  amend  the  procefs 
.where  the  clerk  bad  mift^kcn  onfe  fvllable  or  letter,  and  the  judges  afterwards  conrtriied  th» 
i^irule  f«)  favourably,  that  they  txttniUd  it  16  a  woiJ^  but  they  were  not  fo  well  aj^reed,  whether 
tjifcv  could  make  ihcfe  .imendments  ai  well  after  as  before  judgment  j^  for  they  thooght  the 
authority  touching  that  place  wns  determined  by  the  judgment ;  and  therefore  to  put  an  end 
to  the  diverfitv  of  opinions  bv  9  H.  5.  cap.  4  it  is  decLred,  that  the  judges  (ball  have  the  fame 
power,  .ns  well  after  as  before  jiulgnjent,  as  lone  as  the  record  in  procefs  is  before  them ; 
Aid  rbii  ftature  i<  conRrftied  by  4  tt.  6«  C2n.  3.  with  an  cuccptidn,  that  it  fliftU  not  extend  to 
*ro«efs  on  ouriawiy,     G.  Hid.  of  C.  B.  8€. 

»  Ld.  Ravm.  Rep.  ^^69.  Pafch-  13  W.  ^-  it  wns  faid  Arg.  that  thofe  words  (Vhafkn^e  of  the 
farts)  itiiift  be  uiiderrtood  of  a  demurrer;  but  IJoU  Ch.  J.  cdntra,  that  challenge  of  the  pany 
jl  fer  io-rffi  */"y./rf^/»f«.-»4-»- 1  Salk.  56.  pi.  11.  5.  P.  in  S.  C;  by  Ht)lt  Gh.  J.  accerdingly. 

St.     J5y  9  a.  5.  cap.  4.  T%e  jufticcs  tefore  whom  fuch  plea  or  ^^'"^''' 

rtQord  is  made^  or  fhall  be  depending,  as  well  by  adjournment  ^s  by  J,eYmTnJed 

xvay  ^trrdry  oY  otherwije^  Jhall  have  power  to  amend  fuch  record  before  /'/</^ 

gnaprocifs^  as  iHell  eifter  ju^ment  as  before,  »«"'» «'^'>* 

IMI</ri/  afiir ;  for  tben  llM  prrtfPaii  f^f  thf  oehaAt/ii^f  and  fd  it  ffetns  herfei  fhat  where  writ  of 
Mror  isjmftiypvtn.to  tbe  pArtff  it  AUdl  tiot  be  tak^  I^Totfi  him.  Br.  Amendments,  pi.  47.  cites  9 
£.  4.  14.  per  Littleton. 

Thay  tnljr  amend  ih'ijpriftoh  tA  well  afttr  juArmint  as  before  ttfom  txamnation  if  the  f  nOA  ^ 
perffikK.     Br.  AmertAiiinis,  pi.  47.  cites  9  E.  4.  f  4.  t    J    T  J 

Record  may  be  amended  erft^  ^triH^f^  itnd  after  jnJgimfa*    Br.  Aificnditiencs^ 
pi.  67.  cites  2  £.4.  7.  per  Choke. 

'  A///  fn  Chancery  of  debt,  having  ovt  th  (ouny  In  the  margin  x\r is  atiiended  after  vcrdldly  and  m 
ik^hit  eovrt.    Btr.  BiHc)  pi.  35.  cittfs  1  H.  3. 12. 

3*     4  H.  6»  eap,  3«    £na£h,  fhs^t  the  faid  ftatute  of  l^E.  3.  cap.  Error  was 
6.  and  alfo  fheflatute  ijfqH.S.  cM  4.  paH  holdjirhigth^force^  and  brought  t© 
^5,  In  ever  J  record  and  procefs  of  the  fafne  as  well  after  judgment  \l^^\l^ 
p\tn  upon  a  verdidl  pajjed  as  upon  a  matter  in  law  pleaded,  pro^  writ  of 
^ided  not  to  extend  to  records  ahdproce£is  in  Wales^  Horivbereby  any  ^^h  whiaH 
^fon  Jhall  be  outlawed.  j%Tojr§. 

Kmghiy  aird  the  capiat  Wtis  aceordinfh^  Hat  the  tilids^  tite  plniet  capias^  and  tht  ongeiit  omittid  tbt 
v»ord  (Kmigbt)  and  this  W.1S  .iHigned  for  error,  and  by  the  opinion  of  the  court  it  nfay  be  amended 
B^  the  *  SUt.  of  Leiceder^  as  well  ufup  tU  laotj  n  rtm'ivtdfof  oror  as  before.    Br.  Amendments^ 

pi.  ji.  cites  7  H.  6. 17. »***Br*,  Varraffce,  (M.  66.  cites  S  C.  ♦  The  year  book  (ays 

Chu  Scat,  was  made  ]  M.  6.  bat  it  feems  to  be  4  H.  (.  3.    by  the  Words  eiced. 

4*     8  Hen,  6,  cap,  12.  S,  i.     For  error  in  aMy  record^procefs^  or  TnthisStac 

watraM  of  attarnef^  ♦  original  writ  or  judicidly  panel  or  rttutn^  in  ^^t^wirii!' 

any  places  rafed  or  interlined^  or  diminution  found  in  Mny  fuch  r/-  nai  is^pecU 

cord  faff,  which  ratings  iffc,  at  the  difcretion  of  the  judges  of  the  aiiy  ex- 

(ourts^  in  which  the  faid  records  and  procefs^  by  writ  ^  error  or  P^^^f^^t ''^t 

otbenuife^  be  certified  di  appear  fufpt^ed^  n$  /udgment  nor  record  iuve*no^^ 

Jhall  be  reveffed  or  annulUai  greater 

.  ...  -      -  pqwerbr. 

IMs  Stat.  In  iNliend  mnitt  than  thet  hud  before,  bat  aftM-  tMft  jbdfrnerit  hu  been  given  ftc.    TM« 
l^g.  114.  lib.  ]6.  cap.  6.  f.  7. 

Tbovgh  the  ftatutes  f  mentioned  before)  gave  the  judges  a  greater  power  than  they  hsfd  before, 
^et  it  tmTAuniTthak'ihey  were  too  nluch  cramped,  havirrj  anthority  to  amend  nochint!  but  frocipf 
and  they  did  AoC  cenftrue  thii  word  in  a  large  fignificMion,  to  comprehend  aTl  proceedtn<rt  '|n 
reil  arid  perfonal  aAtons,  and  in  criminal  and  common  pl^as,  but  lotjinfff  u  to  the  me/ne  pror-fi  a^d 
jnry  frottfi  \  Wherefore  to  enlarge  the  sfuthority  of  the  judj^es*-  this  Stat.  8  H.  6.  cAp.  ii.*giv6f 
IBtfm  j^wef  by  theth  and  tbiir'  clerks  to  ametid  what  they  {ball  think  in  their  difcretton  to  be 
ffad  mifprifioft  of  theti-  clerks  \h  aby  recorcil,  procefs,  and  plea,  warrant  of  atiorney^  writ,  pandl, 
orrccom.    G. Hi& of  O.  |}. $9. 
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There  are  onty  two  ftatutes  of  amendment*,  viz.  the  14  E.  3.  and  S  H  6.  the  x^  Are  reckonccf 
to  be  ftatiitcs  of  jeofails,  and  not  of  amendments,  per  Powell  J.  t.Sallc  51.  pi.  14.  Mich.) 
Ann.  B.  R.  in  cafe  of  the  Queen  v.  Tutchin.  And  ibid,  he  held  that  (he  8  H.  6.  was 

only  to  inlarge  the  fubjeA  matter  of  14  £.  3.  and  that  14  £.  3.  extends  only  to  procefs  out  of 
the  roll,  viz.  Writs  that  ifTue  nut  of  the  record,  and  not  to  proceedings  in  the  roll  itfelf ;  but  that 
the  14  E.  3.  extends  not  to  the  king,  hecaufe  of  thefe  words  (clullenge  of  the  party.)  And  the 
Stat.  8  H.  6.  has  always  been  couftrued  in  imitation  of  the  a£t  of  £.  3.  and  the  exception  in  the 
Stat,  of  H.  6.  was  only  ex  abundanti  cautela;  and  »M  judges  and  fage^  of  the  bw  in  all  ages 
have  taken  it  nut  to  extend  to  the  crown.  And  the  cafes  on  the  otb^  fide  are  not  to  be 
relied  upon, 

S*  2.  ThejudgiS  of  the  court 5 j- In  which  any  record  b}c.JbaU  ir, 
Jhall  have  power  to  examine  fuch  record  &r.  and  to  amend  in 
affirmance  of  judgments,  all  thafin  their  difcretion  feenuth  to  be 
mirprifion  of  the  clerk,  except  appeals^  indictments  of  treafon  and 
felonies^  and  outlawries  of  the  fatne^  and  the  fubftance  ot  proper 
names,  furnames,  and  additions  left  out  in  original  writs,  and 
writs  of  exigent,  according  to  the  ftatute  i  Hen.  5.  cap.  5.  and  in 
other  writ3  containing  proclamatioiis  j  and  if  any  record  &c.  be 
certified  defedive,  othetiuife  than  according  to  the  writing  which 
thereof  remaineth  in  the  pLces  from  whence  they  he  certified^  the 
partiesy  in  affirmance  of  the  judgments^  Jhall  have  advantage  to 
allege  variance  betwixt  the  fame  writing  and  the  faid  certificate  \ 
andy  that  being  found  and  certified^  that  fame  variance  Jhall  be  by 
the  judges  amended  according  to  we  firji  writing. 

S.  3.     If  any  fuch  record  ^f.  Jhall  he  exemplified  in  chancery, 
and  fuch  exemplification  there  inrolUd^  without  any  rafingy  then  for 
any  error  affigned  in  the  faid  record  i^c.  contrary  to  the  Jaid  exem^ 
plification  and  inrollment^  there  Jhall  be  no  judgment  rever/ed.^ 
r  ^2  C  1        5'     8  ^^^'  ^r  ^^P'  ^5*     5ri^  jujHces  before  whom  any   mifprifion 
^    j^  if      or  default  Jhall  be  found  in  any  records  and  procefs  hanging  before 
ihTs  Stat,  be  them  as  well  by  way  of  error  as  otherwifcy  or  in  the  returns  of  the 
in  forc»  in    fame  made  by  Jheriffs^  coronersy  bailiffs  or  any  other^  by  mifprijion  of 
not*'%^      /A/  clerhsy  or  of  the  Jheriffs  ^c.  Jhall  have  power  to  amend  fuch  de^ 
Che  Stat,  of  foidts  and  nttJpriJioHs  by  their  dtfcretiony  andhy  examination  thnetf 
tlie  ordi-       by  the  juflices\  thisjiatute  not  to  extend  to  JValeSy  nor  to  proctfj'es  and 
w'l^  ^^    r^^^rds  of  outlawries  of  felonies  and  treafons* 

made  anno  27  H.  S.  cap.  6.  it  feems  tliat  it  is  of  force  notwithflandii^  this  provifo.    Thel. 
Dig.  224.  lib.  16.  cap.  6.  S.  9. 

For  further  explanation  of  thefe  ftatutes,  fee  die  proper  divi* 
fions  under  this  head. 


(M)    Statute   of   31    H.  8.  cap  30. 

As  the  fta*      6*    32  H.  8.  cap.  30.     EnailSy  that  if  any  iflue  be  tried  bj 
tutes  before  the^oath  of  12  men, 

only  ex- 
tended to  what  the  jufticet  (hould  interpret  the  mifpriTion  of  their  clerks,  and  other  o|llcert»  it 
was  found  by  experiencei  that  many  juft  caufes  were  oveithrovyn  for  want  of  form  luid  other 
failings*  not  aided  by  thofe  (bitutes,  though  they  were  good  u\  fubftance;  wherefoi-e  for  the 
further  relief  of  fuitors  this  ftatute  was  roada    G.  HifU  of  C.  B.  89. 

A  judgment  by  Nihil  iiicii  is  not  within  the  intent  of  the  ftatute  of  jeofails,  which  fpcaks  of 
verdl^s;  forTftif  flull  not  be  faid  a  verdidl;  for  a  verdiA  is  that  which  it  put  inifliie  by  the 
joaoiag  of.tfie  ^anitt;  agreed  per  cur.  GolJsb.  49.  p|.  9.  Pafch.  29  £Uz«  Ango. 

A  judgment 
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A  iuilgmcnt  ti\vtn  upon  a  rettttxit  is  not  aided  by  the  ftat.  of  jeofails  as  it  woyld  be  if  given  on 
the  vcrdi^.    Cm.  J.  in.  pi.  3.  Mich.  6  Jac.  B.  R.  between  Bcccher  and  Shirley. 

It  aids  not  difcontinuances  after  fuHure  of  rtcmd  on  Nul  tiel  record  pleaded.  Cro.  T.  303^  304, 
pi.  c.  Trio.  10  Jac.  B.  R.  Miles  v.  Pratt.  —  x  i.  Rep.  7.  a.  b.  8.  a.  cites  S.  C.  adjudged  ac- 
cordingly. 

This  ftatute  does  not  help  iinperfefl  verS^s,  Arg.  1  Lc.  196.  in  pi.  245.  cites  this  cafe.  An 
information  was  brought  aguinft  B.  for  entry  into  ahuufe,  and  100  acres  of  land  in  S.  he  pleaded 
not  guilty,  but  the  jury  found  him  ruilty  as  to  the  xoo  acrciy  but  j\iid  notlnifr  ai  to  the  houft;  where- 
upon error  was  brought,  and  judgment  reverfcd,  fays  it  was  a  great  cafe  argued  in  the " 
Exchequer,  and  was  Kkach'e's  Case,  and  Coke,  who  cited  it  faid,  tliat  it  was  not  a  difcon- 
tinaancc,  but  no  verdiA  for  part.  Godb.  57.  pi.  69.  cites  S.  C. 

For  the  party  plaintiff'  or  demandant,  or  for  the  party  tenant  or  In  Prxcipe 
defendant,  in  any  courts  of  record,  judgment  ^jall  be  given,  dat°one  is 

Touched,  wlio  enters  into  'the  warranty  and  pleads  to  iflue,  which  is  misjoined,  or  other  like 
default,  and  the  iflTue  is  found  againft  the  vouchee,  and  judgment  is  given  againlt  him,  he  f  may 
have  writ  of  error  notwithftanding  the  ftat.  32  H.  8.  cap.  30.  by  all  the  juAices  of  C  B.    For 
the  ftatote  does  not  provide  for  this  cafe.    For  the  vouchee  is  neither  plaintiff  or  demandant, ' 
tenant  or  defendant.    And.  16,  27*  pi.  60.  Anon.  ■  Bendl.  37.  pi.  67.  Mich.  1  &  z  P.  &  M.  ' 

Anon.    S.  C.  that  he  fhall  have  a  writ  of  error  Kelw.  207.  b.  pi.  5.  S.  C.  in  totidem 

vgrbif.  S.  C.  cited  1 1  Rep.  6.  b.  Hob.  281;  S.  C.  cited  by  Hobart  Ch.  J.  fays,  that  he 

does  not  very  well  like  the  opmton  in  this  cafe,  for  he  fays,  farely  the  vouchee  is  a  party  both 
to  the  foit  and  ilfue ;  and  the  common  law,  (which  is  the  mother  arid  patron  of  reafon  to  a  ' 
jiatute)  allows  him  a  party  to  take  a  releaf«  from  the  demandant  as  well  as  the  very  tenant ;  ' 
but  he  is  no  party  to  the  original  writ,  which,  he  fays,  is  true  that  originally  he  is  not,  but 
by  fubCUtdtion  of  the  p.irty  allowed  by  law,  and  he  may  plead  in  abatement,  though  he  may  alfo  ' 
extort  the  warranty  of  the  tienant,  having  not  taken  pleas  in  abatement;  the  ftatute  fays« 
plaintiff  or  demandant  generally,  not  faying  agamft  the  party  tenant  or  defendant ;  and  then 
why  may  not  the  2  claufes  for  the  tenant  or  defendant  be  inlarged  to  anfwer  the  reciprocal  ' 
intent  of  the  one  number,  rather  than  reftrain  the  former  by  the  latter,  efpeci.illy  fince  it  is 
clearly  true  that  the  ilfue  found  for  the  vouche ;  is  found  in  effect  foe  tlie  tenanty  and  the  de» 
mandant  thereby  clearly  barred. 
f  Ortg.  is  (cannot  have)  and  fo  mifprimed. 

Jny  hiifpleadingi  lack  of  colour,  infufficient  pleading,  or  jeofail,     H^herttbt 

'^  har  or  any 

0A^r  matter  apparatt  in  the  record^  at  writ,  count,  replication,  rejoind'r,  ijfue,  fv^eji,  or  the  like 
i«/brr  the  judpneni  is  vidou:,  this  was  caufe  to  replead  before  the  (latute  of  jzlf.S.  Br.Ke* 
pleader,  pi.  14. 

Any  mifcontinuance  or  difcontinuance,   or*  mifconveying  of  F  ^26  1 
procefs,  tnisjoining  of  the  ifl'ue^  in  writ  of 

aevmnt  of  divers  receif^s,  the  defendant  pisadtd  to  ijfue  to  all  but  one,  and  ^  t«  that  he  pleaded  ^bbsg^' 
and  found  for  the  plaintiff;  it  was  moved  that  the  plea  was  difcontinued  becaufe  he  did  noe« 
plead  to  tliat  parcel  according  to  7  £.  4.  24.  b.  and  7.  H.  6.  5.  a.  fcc.  and  that  this  was  not  remedied 
by  this  (Ut.  no  anfwer  being  giveu  as  to  one  parcel,  and  the  plaintiff  xannoc  have  judgment  o£ 
part ;  for  of  the  parcel  to  Which  no  anfwer  was  made,  no  judgment  can  be  given ;  but  refolved  and 
affirmed  in  B.  R.  that  the  ftatute  extends  to  it  by  the  words  (any  diftontimumce  &c.  notwithfianding.J 
And  judgment  was  given  aocerdingly  of  fo  much  as  was  found  by  the  verdidt  1 1  Rep.  6.  b.  7.  a. 
cites  Mich.  »8  &  29  £liz.  B.  R.  Gomerfal  v.  Gomerf^l.— ^^-.Godb.  55.  pi.  69.  S.  C  and  S.P» 
argued » but  no  judgment.  ■  a  Lc.  194.  pi.  145.  S.  C.  in  totidem  verbis.        ■  t  .Hard;  jju- 

pL  6.  Trin.  15  Car.  a.  in  th«  exchequer  in  cafe  of  Workman  v.  Chappel,  a  difference  wastakea' 
that  where  a.plea  is  pleaded  /« the  vtl^e  (as  in  the  principal  cafe  there)  and  is  naught,  there  ought  to^ 
be  a  repleader,  but  where  the  plea  was  pkaded  to  part  onfy  a»  m  the  cafe  cited  x  1  Rep.  in' 
Ueydon's  cafe,  and  fo  wa>;  a  difcontinuance,  it  is  hoi  pen  by  the  Hatute  after  verdicts     ■ 

Jn  replevin  the  plaintiff  'Mas  nonfuit  after  evidence  and  before  verdi^,  but  the  jury  gave  X  vereBS 

fnr  the  damages ;  but  the  court  held  that  this  verdi^  for  the  damages  is  but  in  nature  of  at\ 

io<iiieft  of  office,  and  therefore  is  a  difcontinuance  not  helped  either  hy  this  ftat.  or  that  of  xS 

£liz.  a  difcontinuance  after  verdi^  would  be.    Cro.  £.  339.  pL  4.  Mich.  36  &  37  Eliz.  B.  R. 

Ireland's  cafe. Cro.  £.  412.  pi.  a.  Mich.  37  U  38  Elix.  B.  R.  cites  Bully  v.  Ireland  S.  C  and 

the  S«P.  was  held  theie  accordingly,  Cuuitier  v.  Barret. 

This  ilatute  helps  all  difeominuaiucs  as  well  after  verdtS  as  before;  per  Gawdy  and  Fennel*  J.' 
Cro.  E.  489.  pi.  5.  Mich.  38  &  )9  Eliz.  B.  R.  in  cafe  of  Halman  v.  Collins.        ■   Cro.  E;  3a<>. 
pi.  8.  Pafch.  36  Eliz.  B.  R.in  cafe  of  Walfh  v.  Wallinger,  it  was  held  hy  the  juftices  that  adif. 
continuance  after  venVK^I  If  not  helped  by  any  Itatute.— Cro.  C.  236.  iirpL  17.  Mith.  7  Car« 
fi»R«  faid  e  cootra  Arg.  «nd  feems  admitted  bv  the  court. 
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amntxcA  to  ii  remaiicd;  it  ^2&  atijuUged  to  be  h^ped  by,  t|ieft9tuC^    Ci9<  ^-  ^59*  pl«  4J*  Micb«, 
33  4c  34  i;.liz.  B •  K  WcUii.  v.  U  pion.  * 

^r  wounding;' iht  dcfcndAnt  had  a  vcrdiel  and  judgment^  becaufe  it  was  only  a  difron^l%l};«l^«. 
tipon  the  pumt  o(  wtuuiding)  which  is  holpoa  .i(t<;r  verdiA.    Huh-  it?-  pL  a^  MiUi^  i»  J^c« 
Frecftone  v.  Bowyer.— s G.  Hift.  of  O.  B.  12&.  i;^^.  S.  C. 

la  trefpais  for  tnUrinj  inta  hii  bctife  amd  ^i  th^\  th^  de(^odant  ftjfyudi   the  plainti^r'^/w^  aii^ 
travt'jiH  ni  /« <Af  ^/r,  but  fuid  noiUnf^  as  to  the  nj't,  and  found  fur  thi|  pUiiuiif ;   but  per  toC»  «^^ 
jiidgment  (hall  be  for  the  pldintiff  for  that  |)oine  H'hich  is  foun«i,  and.(bf.4M^90ttiiiuaace  for 
the  other  is  aided  by  tlie  Aatu^c.    Cro.  J.  ^$^.  pi.  7.  Mich,  ix  Ja^-  Bu  R.  W^^  v.  y^ing^.  ■  ■.  ^. 
4  Le.  5^.  Wattt  V.  King  is  not  S.  C— G.  Hift  of  C.  B.  i26*  S.C.<-*Mar.  ai.  pU  47.  PaCch.  15 
Car.  Bucklev  v.  Skinner  of  trei|i9fi&  cum  e(|uis  poncis  1^  lvUeiitibD«i  and-  d«fend»il  jaf^fteU  ai(to 
the  horfes,  but  faid  nothing  as  to  porcis  &  bi^entibus.    The  book  fays  the  opinion  of  the  coiw^ 
was  that  the  plea  was  infufScient  for  the  whole;  and  that  jonesij. faid  th^  in  fuch  cafechr 
i^hole  pleii  is  naught,  beciAufe  the  plci  is  intire  as  ta  the  plaiii(»A(  hut  that  Bar|U«y  !•  bi^Ul  thfh. 
p\es^  naught,  quoad  iic.  only,  and  thai  judgment  (houU  he  givea  fiof  (^  oth6r.T-«r-a  R^U.  ^^9^. 
161.  Pafch.  18  Jac  B.  R.  JfiNNivas  v.  PLAii^TiiR  S#  ]?.  aad.  v^di^l  ^r  ii\^  i^iwAmn^x  ^q4  Um 
court  held  it  a  oifcoatiuuance  of  this  part  of  the  a6iion  oi^y  as^  to  vihat  was.uo^  ^liwe^ed  tcb  aa4- 
the  verdidl  (hall  iland  good  ib&  tl^  reSducfay  the  f^u  32  H-  t,  9ftA  it  Eliz.  and  the>d^fend#m 

had  judgn(ient. Cait.  51.  HilU  17  ^  iSLCv^  %.  Ayre  ^  Qlo^orp  3»  |\  Windham  J-  i^id  it  i» 

a  difcont' nuance  in  pleading,  and  that  is^hdpfd  by  the  fUtute^  b|it  Bridgqn^A  Ch,  J.  i(aidtfaat.JUtt%- 
tbe  queftioti  of  difconlinuance  l«e  vra^  ne>ver  Satisfied  iu  it  s  iha^  discontinuance  io  ploa4tAg  h»^ 
tluiugh^  is  not  aidabie,  but  diicontinuance  in  pn>cef&is  i  and  be  doubted  whttber-  it  wafrt^inj^fpfr 
ottbeftatute;  that  in  Sir  Johu  B^rkinot  oii's  cafe  a  tlifqcatiiw^Q^.  i^  pdea^ng  wa%  mi% 
helped ;  and  that  he  had  alwaju  beeu  of  opinion,  apd.  {osei\9  of  the  juiifie^  i«mb  to  t)«  pC  th^ 
•pinioni  that  a  diOcontinuance  in  pleading  ihall  not  he  helped  by  the  ftat.  of  jef^ff^i  ^  % 
V^ire  facias  de  novo  was  awarded, 

In  dthi  for  rmtaai,  leafe  of  lands ,  ^1  f  fnclM  md  f^aH  c.^M4  '^^  dflffen^uA  f^w^^mi 
nfi^agL'Jrom  all  by  the  plaintifPs  teibtoT;  the  ploiptiif  replied /Mr«j(A''i^  '^  ^.  ^mdia4  Vfos.Hti^ 
eyiSid  from  the  cof>yho!d,  pro  placito.  dUit^  that  tbi  frtdtoid  w«;  itO^Udf  cmi.  thtnfor^  tht-  dtm^  voidL 
The  deiendant-irat/f^J  tbt  etn/iilf  upon  w|hich  th^  were  a^.i^iffi  3#<^  ^  plaiatiff  had  a,«eir4i^ 
/or  thk  wMe  tent.  It  was  obje^ed  that  here  was  a  difcontinuance  a^-to  the  copyhold,  aipc^  i^  Bm( 
be  the  greater  part  was  copyhold ;  and  if  fo,  then  tl\e  dfi^n^j^  is  chairi^  with  the  whole  r^C 
for  the  freehold,  which  is  the  lefler  part.  It  was  agreed  that  the  rent  ifiues  out  of  the  wholes 
but  thi^  difcontinuance  i&  cured  by  the  flat,  of  H.  8.  3  Lev*  sgk  HiiU  3|3  C?r*  £«  B.  R.  RaK|4itt 
V*  Brees,-^  j  2  Show.  ^99.  pi.  ^71.8.  C      ■  S.  C.  cited  G.  Hift.  C»  B/  iz6. 

In  dfbt. on  bond,  after  ijjue  J9ui$diA  a  nr^tOkit'C^itrt  the  M^^'O^  ifta^  itMpviuif  nrnd'O^fithtr^  tM^^ 
but  poMy  vfatj^iytn  io  tUpurtm^  nor  a(\y  otheir  cpujt  b^dj  bu^  ^fy^if^  ilii^. a.  v^iire  was  awarded*, 
and  the  llTuc  tried.    Upon  a  writ  of  error  brought  in  B.  R.  it  was  obje^led  that  the  i^.  3a  Ht.8^, 
cap.  30.  did  not  extend  to  inferior  courts,  and  that  it  helped  only  difcontinuances  of  pleas  or 
pf  oQefs,  an(^  not  of  the  court.    B^it  pea  Hplt  Ch.  },\%  is  a  revicdial.law,  and  .tell  beooolOhnieilto 

ei^tenk  to  41x11  di/contiKuanee),  and  thM  ai  vceU  in  inferior  M  Juperior  eatttsi  ^od  ipdecd  inferior  qourtik 
have  mnfl  oeed  of  fuch  afllftance.    Gregory's  cafr,  which  is  of  a  penalty  given  by  ftatute  to  be 
recoirered  in  any  coiut  oirecocd,  which  linuft  be  taken  flri^ly  forthofeat-\¥eAmtnfter,  <|ifinns|- 
foT'thaii  is  a  ponal  law,  aod  the  courts  ac  WeftminAer  are  thef»  which  the  king's  atterhef*- 
ffHMB^  attemh*  I  Saliu  177^  pi-  ^  Trin.  3  W*;  &  Mw  i«v  B|.  R*  Walwin  v.  Smith..  .        4  Mod* 
86.  HiiK  3  &  4  W.  &  A^  the  S.  C;  apd  the  court  wa»  of  opinion  that  difcontiraiaaoo* 
F   1  ^*7  1    °^  P^'^'^P  or-  i<t  pleaiding  waa.helpcd  by.  tlie  ftat«te ;  but  where  the.  caufe  is  difcaiH- 
II  S    /  S    tiuAied,  aod  out  of.  court,  as-  io  th»  beginning-  of-thit  reigfl,  for  noi  lioldnig  a|k 
Hiilaryrterm.  all  caufcs  were  then-dilccwulnued,  which- could  aofrbfr  aided  by.  jb^ 
HatQte  o£  jeofails,  without  a  particular  a^  of  parliamecK  for  reviving  tkmfe  caufet  and  pro<sCfc> 
1  ,     ■   .  Cai:tlui66.  S.  C.    There,  was.  no  dies  datus,  nor- any  court  ratwued  lDbe>  KeM  if|» 
quarter  of.  ayear  together ;  but  the  return  was>  that  fudt  a  dny  (fr>  Ions  after )^>  the  parties  oanMi 
it>|Q  coMTty  4i.  fuperinde  ^q.    But  per  cur.    Thia  being  after  a  ver4iA>  the^  difoontioaaaMK  it; . 
ciM^  by  (he  (Ut.  of  jeofails,  which  ftatutea  do  extend  to  inferior  courts- ol  raoonk— ^Mtidb 
fays  the  like  judgment  was  ^ven  this  teiin  in,  a  writ  of  error- between  Bofon  and  P-hyJer,  wfaiM^ 
s^dij(iBonti»wance  was  aiTigncd  .for.  error  after  a  verdi^  and  judgmentin  the  couit  of-  tba  eic^«f 
Bxon,  ^M\  the  jjadgmant  was  alliirmed  in  both  cafes*^-^Ic  was  adnaitced  Argw  that  die  ftik«  oA 
j^fa)ls  do  not  extend  to. aid  coucts baroa.    Show,  fSarl.  Caies^^.  ia eaf» o^ Stok^w*  tl|»Bein» 
apd  Chapter  of  Paul's  and  Rugle. 

%Cvypifa^f/ig<f\Hjl:  Jevtr^lt  M(ha  pk^idadimt^.  f^^^  the  plaimnfi  took  ea»  vtmi^faas^  ^f^t/^  '^ 

whereas  he  might  have  feveral  venire  facias'a,  ^^x\y^fJmif  did4m-$^mrm  tho  wnip  byt wtdcb- tha« 

ffmnt'^t  too^  feveral  voiire  facitfs**  ^g^^  f£<M,  aiKi  after  the  jurf-pafibd,  this^was-good  matier  ii^ 

'  ajcreil.of  JoflgiBeai  belorQ  the  Aatute  oiF'  jeofails  made,  anno  3a  M.  &  but  now  it  is.  nor^  matenil' 

a^i'vefdt^upon  iflTue  by  this  Aatute.    Bt*  Repleader,  pi.  40* 

An  infarmtftim^upani  the  ftatute.of-ufury  waa  eofnmenccd  in  C:B,  by  fthfmnitf  and* upon  iliBi*' 
jomed  it  wIb  fouiid  for  tile  informer.    It  was  RiOYed>  thaa  cka  cauM  is  Ao*  to  hoM^ittea^b^ 

i^roc«ig 
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proeefs  of  fubpcsna,  but  by  original,  and  that  this  is  pot  aided  by  the  ilatute  of  jeofails ;  for 
this  is  no(  a  mifcotiveying  of  procefs,  bat  a  diforderly  award  thereof;  befide^,  it  is  not  tdkgtd 
in  the  decbration  hy  wboMf  mr  t<r  wbomy  nor  v/hcre^  nor  hew  wuib  mnuy  tffas  Itnt,  nor  agaimft  ibefirm 
tftufbtttJiaiuH^  add  ^et  jod^ent  Was  given  for  the  plainti^.  And,  48.  pi.  122.  Mich,  li  &  17 
£liz.  Topcliff  V.  Waller.  D.  246.  b.  pL  9.  S.  C.  adjudged.        — Bcndl.  251.  pi.  269.  S.  C. 

with  the.  objc^ionsy  and  fays,  that  the  procefs  i  if  this  cafe  is  no  more  miicoi^veyed  than  if  a 
/Ar'r  ctift  ihoufd  be  awarded  in  an  /j»*i)kiMy  &r  a  tfifirji  en  attachment  in  a  rtai  adHouf  and  that  Iheftf 
diforden  were  never  meant  to  be  remedied  by  the  iiatote<  ■  » Bendl.  in  Kelw.  214.  a.  b.  fft. 
17.  S.  C.  with  the  faro^  objedtions  in  French. 

£rror  of  a  judgment  in  ejeAihent  in  Anglefeyt  becaofe*  the  vsniri  wai  fuoruiM  puRttt  kahctd  4  /* 
whereat  the  itatiice  of  27  t,\\z.  cap.  6.eittends  not  to  ffalts.  It  wals  the  opinion  of  tht  courtp 
it  vn$  110  fittk  at  oonmion  law,  it  being  for  the  beneftt  of  the  parties  to  have  the  better  -trlali 
and  if  it  be  a  fault  it  is  helped  by  the  iUtute  of  jeofails  3a  Hen.  8.  For  that  extends  to  aU  couru 
•f  records.    Cro.  E.  257.  pi  32.  Mith.  33  ^  34  £lrz.  B.  R.  Morris  v.  Thomas. 

Errer of  •  judgment  in  d^bt,  that  the  v<me  was  Mnuaried  tfon  tbt  nii  Trm,  28  JBM%,  ttmrkabk 
Mich,  i8  &  29.  E/hs,  and  the  trhi  luaj  by  nifi  prius  4  Jul jr  tiftte  the  ntkm  of  it.    It  was  eMo  - 
•pinion  of  the  coorty  becaofe  the  jury  is  taken*  before  the  return  of  it|  and  fo-  wifltovit  wamtot^ 
ic  was  illy  and  not  helped  by  the  ftacute.    Cro.  £.  157.  pi.  33.  Mich.  33  li  14  Elix.  B.  R.  CaltbcM^' 
V*  Woodwards 

In  trover  after  verdiA  for  the  pUmtiiF  it  •i«as  mcrved  that  the  difirhigM  ^kb  the  mfi  print  • 
h^'t  ihc  frm*  ihi0  with  the  vm.  fac.  but  niled  that  i«  was  aided  by  ft4t.  jt  H.  8.    Mo.  623.  pU 
8]^2.  Mich.  42  tK  43  £1>2.  B.  R.  Gumbleton  ▼.  Grafton. 

Afj^mveymte  ofpreafs  itj  where  one  writ  is  awarded  in  place  of  anoifher  to  an  officer  tfait  o€ 
tight  ought  not  to  execute  that  procefs,  and  he  returns  it.  This  is  helped  after  a  verdiA  bjif 
tke.(hKuter  But  if  a  writ  be  aw^llrded  to  an  o/Heer  who  ouf^t  not  to  eiecote  tlte  procefs,  a&d 
he  Mtemy  it>  this  is  a  mif>trial  and  not  helped  by  the  ftatiite,  and  Warburton  faid,  tiut  Dyer^ 
falj*  367.  [pi.  40.]  to  the  contrary  is  not  law.    Brownl.  134.  in  cafe  of  Cradock  v.  Jones. 

•  •  »  ' 

♦Lack  of  warrant  of  attorney  rftbe  party  againft  ivhm  the  Wki  ^  trefprfsir 
Mi^  tried.  ^^       ^""    ^  .^     ^^^ 

cdby  tfiggif^  snermattm  /«m%  and  this  beidir  afl^gned  for  error,  the  court  held  it  ho 

appearance;  for  there  may  he  diverfe  attornies  named  Higgins;  hut  Wray  faid  if  there  wnf 
0^<mafram  of  anarniyy.  <md  his  ttame  affears  there  it  may  be  ameaded^  but  not^as  it  is.    Cra  £• 
153^  pi.  32.  Mich.  31  ft  32  Eliz.  B.R.  Hilt  it  al'  ▼.  Malkt.-  ■  ■  Le.  175.  pi.  246.  Tempeft  v** 
Mallei.  S.C. 

This  ftatute  though  much  more^exienlive  tlian  the  other,  and  thohgh  it  very  much  enlarge 
tfte  autHoritfy  of.  this  judges  in  amendmems  in  miftakes,  yet  it  remedied  m  9imJ^  but  am,  via,  thai 
tbcfnrtfs  man  ndgh&in  mot  JiRmg  bis  ewt$  warrmijhoutd  net  mfiet  verSH  prejiteKee  the  right  of  the 
part^  that  had  prevailed;  therefore  to  remedy  the  omiflon  which  the  prevailing  party  might  be- 
fuiky  of,  as  well  as  the  other  fide  the  ftat.  of  18  Eliz.  cap.  14.  was  made.    G.  Hift.  of  C.  B* 

Of^*  other  negligence  of  the  putties^  their  c&unfelhrs  or  attornfetj   ^^  ^T^ 

bajbandman,  and  the  iffiie  in  the  record  was^  if  be  wat  bmfiandman  the  day  of  the  writ  or  not*  and  tlie 
record  of  nifi  frius  wanttd  tKefe  words- ((£rV  btevis)  and*  yet  the  juftices  took  the  verdiA,  if  be  wa& 
huibandroan  the  day  of  the  writ  j  and  at  the  day  in  barik,  the  plaintiff  wduld  have  amended  it 
\rf'€tai  Aetxite  aocdrdingp  to  the  roll',  which  w^u  well,  and  wte  not  fuitered;  fbi^  as  here  the 
inquiry.of  the  juftices  of  nift  prius  was  without  warrant,>  becaufe  it  was  not  in  their  record)^ 
qaitto  if  it  be  aided  now  by  the  fta^  of  jeofails  38.  //.  8.  it  feems  that  it  is ;  for  it  is  not  th» 
dt^poit  of  the  party  his  attorney  nor  counfeltors ;  but  the  default  o(  the'  ofHccrs.  Br*  Amend*' 
aMBt,  p|.  82.  cites  I  f  H.  6.  X  I. 

ihe^fuipfunt  jhM  fiani  aeewiing  t9  the  find  vtfdiff^  imthomt  f  -J28  1 

JIh6  be  im  mif  tripmai  writ,  or  in  the  rehu'n  tbeterff  «r  in  the  verdld^f  or  in  the  jto^iMnf ,  or  in  the 
cogm,  lb  thK  it  fdahfy  appears  by  thkcime.tben  the  ptAniiffbm  tw  een^^agtiom^  and  if  a  verdi^  an4 
judgment  it  given  upon  fuch  originals  for  the  plaintilf,  yet  the  defendant  (haU  have  a  writ  of 
error,  notwithflanding  this  ftatute,  and  tbeib  deJEniltt  ara  not  remedied  by  it.  Bendl.  37.  pi.  67, 
Mich#  X  ar  2  P.  le  M.  Anpil.  ■  1  ■  And.  .27.  pL  66*  S.  ?.■■!■  ■■  .Kelw.  »C7.  b.  pt  5.  S.  CL 
>bai  fee  \%  £lik«  oap.  14. 

For  Airther   exphnation    of  diii   ibtute^  h^  the   proper 

divifidnsfoftHi^head.  -  ' 

A*  a- 4  (N)    Statut* 


^.  SmenOment  [and  jeofails.] 


(N)     Statute  of  1 8  Eliz.  cap.  1 4. 

* 

The«iM«V  !•  x8*  Eliz.cap,J  F  any  verdi£l  if  ii  men  or  mor^  Jhall  be  given  in 

1/t  af  Mmt  j^  Se£f.  I      *  tfffy  tf^iAM  in  any  court  ofrecordy  the  judgment  tbere^ 

edUo'i^'btf  upon /hall  not  be  Jiayed  or  reverfedby  reafon  of  ar.j  default  in  form^ 

form,  and  or  lack  of  form,  touching  falfe  Latin  or  variance  from  the  regifter^ 

not  lub-  or  other  defaults  in  form  in  any  writ  original  or  judicial^  count, 

M^hT^  ^f&rtf//^;/,  plaint,  bill,/«/V,  or  demand-, 

this  ftjtote.    Cro.  J.  130.  fays  a  precedent  was  cited  of  Trin.  i)  Eliz.  Rot.  71 },  S.  P. 

held  accordingly  per  toe.  Cur^    Cro.  J.  443.  pi.  19.  Mich.  .15  Jac.  in  the  Exchcquer-chmbery 
Taylor  V.  Welfted.  ■(  -S.  P.  accordingly  per.  tot- Cur.    Cro.  J.  5^6.  pi.  1.  Pafch.  17  Jac*  • 

2k R.  Willis  V.  Neilder.*«p-S. P.  aciil  though  it  was  in  the  writ,  and  in  the  id  declarationy  yet 
being  omitted  in  the  firft  declaration,  is  matter  of  fublbncey  and  cannot  be  amended ;  per  tot.  • 
Cur.    Cra  J.  5^6.  pi.  %.  Trio.  17  Jac.  B.  R.  Ford  v.  Ford.  ■  '      a  Roll  Rep.  107.  S.C.  ac« 
cordiiigiy.     '       Cro.  C.  407.  pi*  7.  Pafch.  tz  Car*  B  R*  S.  P.  accordingly^  Mayo  v*  CogibiU* 
■  So  in  9ifcirt  fucht  on  a  recogmiawitt  fir  tU  f9od  hehuvhttr,  the  judgment  was  ftayed  after. 

verdiA,  for  want  of  vi  k  tfoits.    Cro.  J.  4x1.  pi.  la*  Mich.  14  jac.  B.  R«   The  King  v. 
Hutchins. 

The  mtamnf  of  this  ii,  that  the  pft  of  th  aSHon  mufi  be  Jith/Luuiaflf  aihAveH ;  but  any  othtr  aram*  • 
^fi<me^s  relaiive  io  that  ^ivi  Jbaii  bt  Jvipp'*fd  by  the  vtrSz-i ;  -  for  it  was  not  to  the  intention  of  the 
ilatutes.perfc6Uy  to  deflroy  the  allegata;  for  this  would  have  ruined  all  proceedings  in  the  courts 
of  joftice ;  but  the  defign  was  to  cure  any  infufficiencv  that  was  not  of  the  effence  of  the 
piaintitTs  adliop*  What  {s  fubftance,  and  what  not,  mufl  be  determined  in  every  adtioo  accor- 
ding to  its  nature^  and  tliat  feems  properly  to  be  the  elTtocfe  of  action,  without  which  the  court 
would  have  no  fufficient  grounds  to  give  judgment  in  the  fame  manner;  tliat  is  of  the  elTence  of 
a  plea,  where  the  court  has  fufficient  ground  to  difmifs  the  defendant  on  fuch  plea  found  for 
him*    G.  Hift.  of  C.  B.  97. 

After  verdi^  and  judgment  for  the  plaintiff  in  eje£lment,  it  was  afligned  for  error,  that  upon* 
i\it  vmrt  fnciat  \s  rttutncd  Summumttu  efi^  where  itf  ought  to  have  been  Attacbiatui  *Jl\  fed  non. 
allocatur,  being  only  matter  of  form,  which  (hall  n«t  hurt  after  verdiA;   and  judgment  was 
affirmed.    Cro.  C.  90.  91.  pi.  13.  Mich.  3  Car.  in  Cam.  ScaCc.  More  v.  Hodges. 

A  f hint  wasenteied  againfi  Francis,  and  tlkt  pro€teiiitrgs  wvn  agaimjl  yobm  per  Roll  Ch«  J*  it' 
is  not  good  ;  for  a  plaint  is  in  nature  of  an  original  writ,  and  therefore  if  that  be  erroneont,  it 
etonot  be  helped,  tiiough  after  a  veidiA,  and  judgment  niii  caufa.    Sty.  1x5.  Trin.  14  Car.- 
Breretoo  v.  Mouingtnn. 

In  a  common  jutigmmi  in  debt  by  confeilion  nttachiatut  fust  w:is  by  miftake  entered  imfitaJof, 
fimmomtus  fuit,   and  though  the  court  at  firft  made  fome  difficulty,  yet  afterwards  they  made  a 
l^e  to  amend  (be, record.    Rep.  of  Pra£t,  in  C.  B    9-  Trin.  x  Geo.  x«-Rayner  v.  Arn6Ut 

As  to  the  want  o^  vi  it  armis,  fee  16  &  17  Car.  a.  cip.  8. 

*  ■  .  * 

Aft4r  avt*        Or  for  want  of  any  writ  original  or  judicial, 

mrtfaciat 

was  awarded  m  the  exibefuer^  and  reiuruedt  o.  difirin^ai  juratores  wai  awarded-,  %»ktre  it  ought  to  bf 
hab*  corpus.    Tliis  being  aligned  for  error,  all  the  barons  and  clerks  held  that  this  is  the  rour/t 
^  that  courts  and  no  habeas  corpus  ever  was  awarded  in  that  court ;  and  Wray  faid  that  it  was  the* 
iame  in  B..R*  but  tliat  otherwife  it  is  in  C.  B.  and  the  courfe  of  the  court  mufl  be  purfoed; 
^fides  it  is  aided  by  the  flatute  of  x8  Eliz.  cap.  14.  it  being  only  a  mtfawnrding  of  procefs^ 
Sav.  36.  pi.  85.  Mich.  24  &  25  Eliz.  in  the  Exchequer-chamber,  Venalio  v.  Woodrolfe. 

Error  was  ^ITzgned,  that  th<pre  w^s  no  babu^  cot  pus  or  difiringat  t  whereas  the  xrial  was  by 

TerdiA,  as  was  ceitified  upon  a  certiorari  awarded;  but  held  that  this  is  aided  by  the  18  Eliz^ 

**  That  after  vcrtU^^  judgment  (hail  nut  be  reverfed  for  want  of  writ  original  or  judici.il ;"  but 

they  all  heM,  that  if  there  never  was  a  habeas  corp.  or  difthngas  awarded,  ihit 

['9  20    I    ^^^'  ""^  ^  aided  by  the  ftatitte ;  for  then  they  had  no  authority  to  take  the 
J'^V  J    jury,  and  ihev  could  not  know  if  they  were  the  jurors  returned  Upon  the  firft 
^  writ ;  but  it  (hall  be  here  intended  that  there  were  fuch  writs,  becaufe  the  jury 

was.takr0|  and  it  cannot  be  intended .  that  they  would  or  could  call  them  without  fuch  a  writ^ 
ahd  fu  it  ihall  be  intt  mied  that  there  wersfueb  writs,  but  tbat  tbey  are  embemaded,  Uid  this  is  dire^|K> 
aided  by  the  ftatute.  Cro.  E.  11^  pi.  10.  Hill.  33  Eliz.  B.  R.  Damport  v,  Thatcher-^^t  Le 
z.  pi-  2.  Thatcher  v.  I>amport,  S.  C.  but  S.  P.  docs  not  appear*  I 

After  verdict  it  was  moved  in  afreft  oJF  judgment,  that  thip  vtmre  fatias  was  returuqble  3  days 
after  the  ttrm,  and  the  diftringas  awarded,  and  the  jury  taken  thereupon,  which  Hvas  AT,  becaofe 
ihi^  firA  venirp  ^cxas  was  ill*    Bu:  pei*  Gawdy»  if  there  were  no  ven.  Cacias  it  were  helped  by  the 
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l^tute,  but  an  W  venire  upon  the  record  is  not  helped,  Cro.  £.  605.  pi.  1.  PafcK  40  Eliz  B.  R* 
Vorccfter  (Earl)  V.  Patlden. 

Where  there  is  not  any  wnt  at  rM,  it  is  tided  by  the  18  Eliz.  but  not  where  there  is  a  good  vnf« 
but  it  warrants  not  the  HeclM-tdhn ;  fu  if  tt  be  an  i7/  writ  it  is  not  holpen  by  the  ftatute.  Cro.  £• 
711.  pi.  52.  Mich.  41  &  41  Eliz.  C.  B.  Greenfield  v.  Dennis  Same  diverfity  per  Cur.  5 

lUp.'S?.  Fafch.  34  Jac.  {hut  fcems  taifprinted  and  that  it  Ihould  be  Eliz.]  B.  R.  Biftiop's  Care- 
»— Le.  zio.  pi.  195.  Mich.  y.  &  33  Eliz.  C.  B.  Bifliop  v.  Harcourt,  S.  C.  but  S.  P.  docs  ndt 
jppear*  ■  AncK.  240.  pK  25^).  Pafch.  32  Eliz.  S.  C.  but  S.  P.  di^i  tint  appear— »-S.  P.  as  10  no 

wrii,  hut  ^  writ  injitffiiicntitt  matter  \s  not  holpen;  but  a  writ  infufhcient  inform  and  Jufficlem  ht 
natter  is  holpen ;  and  in  every  writ  oi  formsHon  there  are  two  things  rcquifite,  viz.  the  gift^  and 
the  conveyance  f  the  ddmandant,  and  if  either  of  thefe  fiiil|  the  writ  is  infuflicient  in  fubftancci  and 
is  not  holpen  by  the  ftatute;  per  Popham  Ch.  J.  Goklsb.  126.  pi.  16.  Hill.  43  Eliz.  Downall 
V.  Ctttesby  Same  diverfity  accordingly » between  a  vitioiis  original  and  no  original.  Yel.  109. 

Mich.  5  Jac.  B.  R.  per  Cur.  Harrifon  v.  Fulftow.— — Same  diverfity,  3  BuLft.  224.  Mich. 
ii4Jac.      ■■—Same  diverfity,  Sid.  84.  Trin.  14  Car.  2.  B.  R.  in  pi.  12. 

An  at'iion  was  comrnenced  35  Elioi.  and  the  venire  facias  Co  try  the  iifne  was  dated  33  j?7/as.  After 
a  verdict  this  was  afligned  far  eiTor.  Gawdy  J.  faid  that  here  is  no  venire  facias,  and  fo  aided 
after  verdict  by  18  Eliz.  But  Tanfield  faid  diat  this  very  cafe  was  York's  c.ife,  and  adjudged  in 
this  couit  thai  it  was  not  holpen  by  the  ftatute.  Goldsb.  188.  pi.  133.  Hill.  43  Eliz.  Bnyer  v« 
Jenkins.^— Mo.  410.  pi.  557.  Trin.  37  Eliz.  Bowyer  v.  Jenkins,  is  not  S.P. 
.  The  vtmire  faHas  Was  J^  Peirey,  and  ih$  roil  wis  Peter  Percy,  and  the  fcflea  was  aceordin^  <• 
iht  ro/Jf  whictf  w-n  the  plaintiff* s  true  nanm.  It  was  held,  that  in  cafe  no  venire  Cacias  iflTue^,  it  it 
holpen  by  the  ftatute  of  jeofails ;  and  in  this  cafe  it  is  in  effbfl  as  if  no  venire  focias  had  iflhed, 
tnd  fo  it  was  adjudged.     Godb.  194.  pi.  277.  Trin.  10  Jac.  C.  B.  Percy's  cafe.     ■  Bromil* 

78.    Milton  ▼.  Pearfc,  feems  to  be  $.  C.  and  the  CQi^rt  held  the  ventre  as  none  So 

where  the  declaration  and  procefs  was  Machias  W.  and  the  venire  was  Matheum  W.  Coke  Ch. 
J.  held  this  remedied  by  the  ftatote;   for  if  the  chriftian  uame  be  hiiftaken,  it  is  all  one  as  if. 
there  was  no  venire  facias  which  is  remedied  by  the  ftatnte.    Roll  Rep.  22.  pi.  30.  Pafch.  la. 
Jac*  B.  R.  Gruhb  v.  Willoes.—— Where  no  venire  facias  is,  it  ll  holpen  by  the  llatute;  but  an 
-erroneous  venire  facias  is  not.    Mar.  26.  Pafch.  15  Car.  pi.  60.  Anon.. 

Cafe  tec.  The  fMxnulUuid  bis  a^iion  in  Dorfetflrire^  and  afterwards  procaded  in  Londvt,  and  had  n 
•vtrdi^.    It  was  refalved  upon  motion  in  arreft  of  judgment,  that  here  upon  the  matter  is  want 
of  an  original,  and   aided  by  tlve  Aatute  of  amendments.    VAm  394.  Mich.  21  Jac.  B.  R. 
Coctrell  V.  Ftirnival.— 2  Roll.  Rep.  382.  S.  C.  and  the  excejitinn  was  not  allowed.     And  Ley . 
Ch.  J.  cited  Culpepper's  cafe,  adjudged  within  a  year  before,  ivhere  in  trefpafs  of  battery  bill 
was  laid  in  Middlefex,  and  after  declared  in  London,  and  verdiA  for  the  pt  ontiff ;   and  upoa 
motion  in  arreft  of. judgment,  the  court  gave  judgment  againft  the  plaintiff}  bat  afterwards  the 
Cune  term  upon  better  advice,  they  gave  judgment  for  the  plaintiflT,  becaufe  upon  the  matter 
there  was  a  want  of  original,  and  therefore  remedied' by  the  ftat.  of  amendments;   and  thft 
reporter  fays  he  well  rememjicred  the  cafe.— S.  C.  cited  by  the  Ch.  J.  accordingly.  • 
Pdm.  394. 

In  thriment  it  was  moVed  after  verdid^,  that  there  w»s  no  hill  filed,  and  the  court  faid  it  was 
aided  by  tlie  ftat.  of  18  Eliz.  and  therefore  judgment  was  given  for  the  plaintiff,  nutwitlidandsn^ 

the  exception.    Cro.  C.  282.  pi.  24.  Mich.  8  Car.  B.  R.  Parker  v.  Grigfon.— Jo.  304.  pi. 

13.  Griggs  V.  Parker,  S.  C.  and  refolved  accordingly  per  tot.  Cur.  For  the  bill  upon  the  file  isia 
nature  of  an  original,  and  want  of  an  original  is  lielped ;  and  in  the  fame  manner  the  want  of  %  ^ 
billy  and  judgment  for  the  plaintiff. 

In  trefpafs  ftgainfi  3,  one  plead/ d  not  giMty,  Upon  which  they  ^ere  at  iffue,  and  the  defend int  bairn 
merdiff.  There  was  jttdgment  hy  dtfanlt  a^utnfi  the  other  2,  and  a  writ  of  inquiry,  and  tbey  only 
hroughi  a  writ  of  error ^  and  ojjirnfd  iov  tlTOT  the  want  of  an  original,  and  that  this  is  not  cured 
by  the  verdict  for  the  one  defendant ;  but  it  is  now  as  if  the  a£^ion  had  been  brought  ag.tinft 
the  4  only  {  but  if  the  verdid  had  been  for  the  plaintiff  againl^  that  one  defendant,  this  had. 
been  aided  by  the  Aatucto ;  for  the  want  of  an  original  quoad  all  is  cured,  where  any  verdiA  is 
lor  tiie  plaintiff,  and  the  other  2  may  bring  a  writ  of  enur  without  the  3d;  for  he  cannot  ba 
joined  becaufe  he  is  acquitted,  and  therefore  cannot  fay  that  the  judgment  U  to  his  damage  f  snd 
fo  held  all  the  court  except  t'wifden,  who  held  that  the  writ  of  error  fhould  be  brought  by  al^ 
three>    Lev,  a  10.  Pafch.  19  Car.  B.  R.  Cwnon  v.  Abbot. 

The  court  cook  a  diverficy  between  no  nfenire  facias  at  all,  and  an  ill  venire;  for  thoogh  It  be  as 
bad  as  may  be,  yet  iince  it  is  a  venire  facias  it  is  not  helped  by  the  ftat.  of  jeofails ;  but  if 
there  had  been  none,  the  ftatute  had  m.ide  the  trial  good  without  it ;  and  accot  diogly  judgment 
was  afterwards  afVlrmed.  Stf.  8.  HilL  ss  Car.  B.R.  Broome  v.  Evering.—- ^S.  P.  by  Gawdy  J« 
Cro.E.  605.  in  pi.  s. 

In  eje^nunt  by  anginal  in  B.  R.  it  was  moved  in  arreft,  that  tlie  original  was  furnmwitujfuit,  &c* 
Whereas  it  Ibonld  Im  etttacbiaius  fnit,  viz.  Pone  per  vadios  Uc.  it  being  ad  aAion  of  trcfpafs»  and 
that  an  ill  original  is  not  aided.  After  fearch  made,  and  no  original  writ  being  to  be  found  upon 
thf  file,  the  court  faid  they  would  intend  after  verdiA  that  there  was  a  good 
original  I  which  ndw  is  loft,  and  that  the  plantiffs  clerk  had  miftook  in  the  f  ^'jq  1 
ncit^  thereof;  hue  had  there  been  a  vitious  original  upon  the  file,  tliey  would  L  J  3  J 
9fK  intend  another  good  original^  onlefs  the  plaintiff  (hewed  itj  and  judgment  fur 
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the  plaintiir.  •  SmoA  317.  Mid),  ix  Car.  s*  B.  R*  R«dma  ▼•  KJolpfc  ■  ■■  ■    '^irf.  413.  '{fl.  |?  . 
S.  C.  but  no  juilgment— Mod.  3.  pi.  12.  S.  C.  and  it  being  certified  bf  Mr.  Litd^y  that  ibtrfi 
was  DO  original  ai  «Uyth«  pUatttiiT  haAjudgmettt,  Cfaou^  ia  his  decUmftimi  he  rttoked  the 
original.  G*  UiA.  o£  C  B.  9!.  cites  S.  C« 

riH.  facias       Qr  fy  reof&H  rfany  imptrkSt  or  infiilficient  return  of  anf  ^ar^ 

dcd  t9  attd  rOurned  fy  the  coromTp  and  afterwards  a  takM  wses  a«rarded  and  reittmA  hy  th^Jhmf^  maS 
a  verdiiSi  was  given*  This  is  not  aided  by  tbe  ftau  3s  H.  8.  or  iS  Eli&  ami  jildg«MM<  r«^fffed. 
Cro.  £.  574.  pL  15^  Trin«  ^9.£lis.  in  tlie  Exchaqner*Cban)ber»  Morgan  v.  Wye«— «*Mi^.  35#.  fiL 
^JSa.  S.  C.  aMljudgpd  accordingljM  though  Dyer  3^7.  fa.  pL  40.  Mich.}  st  Se  as  EKt.  £sfs  R  «ra»- 
hsldtbat  it  was  remedied  after  verdi^  by  the&at.  31 H  8.  ■<  1  iBm  5  Rtfp(  ^.  b«  Chf»aMfe  being 
<3te4  as  the  ca£&  oC  Goodwin  v.  Fraivkliiiy  by  Wr»y  Cb.  J.  accordingly,  the  rtfpoiterf  lap  Wniy» 
laid  true ;  for  he  was  of  counfel  with  Fcaaklaa  in  the  cafe ;  bst  the  prindpal  cafe  in  Utef  WW9^ 
held  good  lawi  becaufe  the  venire  facias  was  awarded  tst  affmju  ftartium,  U  ofiMi»atfenra»toUiil5 
ctgprfm.  I        I  ■  See  Trial  (H.e)  pL  19. 

Ju  dower  tbe  vmire  /muu  Mthe  t«fl  was  awarded  retunabk  15  Pafeh,  but  the  tftit  itfelf  %ri# 
fwdt  rcturnabh  15  Tr'm.  and  fo  00  venire  facias  warranted  by  the  roll.  TMe  is  tritkin  tHe  1^ 
£Uz.  and  judgment  (ball  not  be  flayed  for  fucfa  mifprifioa  after  a  veitliA*  C90*  B.  758.  pL  «9» 
Pafch.  4Z  Eliz.  C.  B.  Ford  v.  Rider. 

Vemrtfacioi  .was  muarded  returmaUt  upon  tbe  roU  «lr>  Sabbteti  f^  15  Mmrtm^  jMmI  the  writ  kiblf 
W0r  rtiwriMe  dn  Joins  po^  15  Martimif  fo  as  it  varies  fmm  tbe  roll  and  is  net  irarnuiteit  tbeft^.- 
But  the  court  bekl  it  to  be  no  error ;  for  in  regard  anB/kUgm  mfOfamurM  upm  it,  and  the  ttii 
isupm  the  dtjftingas,  the  verdict  is  good ;  an4  if  not,  it  is  holpen>by  the  ibn.  m  iS*  Elhr.  ef  nttfii^ 
warding  of  procefs,  wherefore  the  judgmoA  was  ai&rmed.  Cit>«  £•  767.  pL  7.  Tiin.  4s  £lig» 
B.  R«  Parks  v.  Tack fbn. 

j^rror  0/  aJMi^mtttt  in  debt  m  Ntnvubf  for  that  the  record  was  at$acbmmt  ^,  velvere  it  etlgfir  ttf . 
htpmmndiys  $fi ;  foe  that  ought  to  be  as  an  original,  and  for  want  thereof  it  is  evrer.  If  ^traf^eb*- 
jefied  that  the  defendant  having  sppeared  and  pleaded  to  itfbe,  Md  eenii€b  ami  jedgnieiit  glven^ 
it  is  not  now  afCgnable  for  error  ^  for  it  i»  but  the  want  of  an  origiiftd  which  is  aided  b/  the  Hat* 
o£  f  8  Eliz*  But  Popham  sind  Williams  only  in  court,  hdd  it  is  lioC  aided  ;  for  that  ftatuce  is 
intended  only  of  original  writs,  wbich  are  fasd  oi«  of  chancery  letomaMe  iu'C  B^  o^  B.  R.  btflf 
€xttndt  mt  to  p»ccep^  ^thicb  it  udy  imtbe  naiurt  ofmt  trigimtii  and  tbe  judgment  was  reverfod.  Cro. 
J,  io8.t>l*  4  Hill.  3  J[ac.  B.  R.  Pratt  v.  Bixon. 

After  vtfdi^  and  judgment  it  was  afligned  fop  error,  that  there  vf9B  no  retmf  gj^  the  ktUrsif 
nrftfs,  and  fo  a/^«'£Yv«^.aad  therefore  not  aided  by  the  ft^tutc;  for  this  is  all  one  af  a  ventrtf 
facias.  Quod  fuit  concel&mi  per  Coke.  Rett.  Rep;  295.  pL  13.  Hiit.  13.  Jat*  B«R.  B«ckie  a 
Scarth* 

Judgment        Or  fir  want  af  anj  waffaat  of  aiCto#ii«y, 

9^ainix  the 

p/incipal,  zod  9^  ffutfociat  mmd  jmt^miii  agtiii/^  fbt  hml  by  nil  dieit$  and  upon  ertOT  brcmghKU 
was  ailigoed  f6r  error.  That  there  was  m^txaram  tf  atumu^fkd  for  tbe  pl8iDtllF^  adjudged  thaV 
this  was  not  within  the  ftat.  of  1 8  Eliz.  For  that  helps  only  after  a  v<rc&9y  and  'tt^ere  there  is  ni^ 
'ivarranc  ofattomey,  but  not  after  ^judgmtM  by  cu^tfim^  vtntmfmm  h^cmuMs.;  and  here  beSng  ittf 
ivarrant  of  attorney,  the  court  cannot  order  the  miaking  one  $  but  it  there  had  been  one^  ilief 
fitight  have  •rdiredtbt filing  it.  Mar.  121.  pi.  aoi.  XS9»  pl«  209.  Mich.  17  Car^  FahiPDm  ▼.  Cniibb 
.     .  •  •        • 

«^  After  a         Or  by  rea^  cfany^  *  default  ki  pnbcefi,  upon  ov  after  any  aM'  of 

j«^iAand    voucher, 
judgment  it 

was-  afSgped  for  error,^  that ttiere were  m  eomifntanctt frtm  Kcfi^  19  Mietathmu  term.  Adjidf^thM 
was  error,  and  not  hdpcilby  this  ftatute,  though  it  was- after  ^verdi^r  becaefe  that  dkatuw moil 
be  intended* where  the  jud^^ment  is  had  upon  a  verdidl,  which  wes  not  done  in  thiscaiw  tout  ifpMi 
defendai^^'s  confeiCon  of  adOfets,  and.  the  verdift  was  ndlhing  to  the  purppfe^  bw  only^  to  maM 
the  defonJant's  confellioit  more  ftrong.  Brownl.  xo6.  Httl.  7  lac  MoUineex*  w  Mblltneox. 
»  Cro.  J.  2^6.  pi.  7.  S.  C.  accordingly ;  and  tbe  Aat.  18  Biis.  is, to  be  imeitded  whed  Ch^ 

tri^J  byverdidiis  the  occatfion  and  caufe  of  the  jedggiem>  ■  Yelv;  z6^  Sk  C  ascbodingl/^  and 
^sownL  fcems  only  a  traoQatioa  of  Yelverton* 

A  writ  pr  £  2.  This  a£f  Jhall  not  extend  to  any  appeal  of  felony  or  nnirdfcr; 
^^wdU'  ^^^  f^  ^^y  indifbnent  or prefentnunt  offtlotg^  mufdir'y  treif»n^  ot 
corS^g  to    ether  mattery^  nor  to  any  procejs  upon  thaa^  nor  to  any  aSioa  upottr 

the  ftjit^e    any  popular:  pr  penal  ftatute. 
of  Wcftm.       ^  1*^— ^  ^   r 

9^cap.  ^^'  is  a  penaLiaw  a»  was  a|^eed  by  all  theiw^g^y  Mid  %  of  ttettr  held-  thai  ifr  »  leeli  m 
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Cial  tsn*  as  wis  ^veitlutt  •the  firovtib  of  this  ftacntef  bin  Hdoghem  J.  e  coiitra  1  he  hgreed  it  t« 
wkbin  ttift  -iausr,  bait  hold  ii*  to  he  out  of  the  e]|ci|Mion  which  intends  fuch  ad^ns  as  tha 
king  may  have  and  a  fubje^t  too,  (o  as  they  are  pnrtly  popular  and  partly  pena!  at  upon  thr 
Haul*  oS  p9tfury  which  gives  n^<m  M  the  'party  |rioTe<i>  tnis  Is  penal »  beoRtfe  a  certain  pada 
is  infliAcd  bv  chat  ftatute»  and  given  to  tht  party  griev4d ;  but  a  flSitute  that  gives  recompehee  to' 
th»  party  who  hath  fuftained  damages  as  aAion  of  w«/7r,  which  is  for  a  wrong  dotte  in  tbtf 
land,  and  ib  offitcikh  emtrf^  and  Mpnn  tho  ftatuie  of  %  E.  6.  of  titSef,  betaufe  thefe  are  neme- 
dto&'givfn  'for  the-  paity's  right,  and  fb  not  within  thts-provifoj  but  if  it  bo  a*  pain  fet  aoA 
ioipoCod  wiiheue  any  refp e^  of  reoom))cnce  for  damages,  then  it  is  within  the  proviso.  ] 
Bulft.  175.  ta.  Hill.  14  Tac.  Vufly  v. 'Moor*  *  Roll  Rep.  445.  pt  9.  S.  C.  and  ibid.  447^ 
448.  S.  P.  accordingly  by  Hanghton  J.  and  as  to  the  aAion  of  wafte  and  upon  the  *  a  E.  6.  of 
tithes,  tha  f.Mne  were  agreed  per  toi«  cur.  But  as  to  the  principal  cafe  of  raviihTneRt  of  ward 
MounUgue,  Crtxdce,  and  Doderidge  feemed  e  contra,  becauf^  it  is  not  ao  a^ton  given  only  i> 
fitiifiaOim  of  tUmagety  bat*alfb  inofriConment  and- banithraent  are  added  to  punifh  the  tort ;  hoc 
Croaice  and  Dodderidgo  agreed,  that  if  this  aAien  had  only  mtreafed  the  dmiaps  it  had  not  bees 
within  the  provifo,  hecaufs  then  it  wonld  be  in  fatis(a6Hon.  And  Crooke  laid  that  an  aASoii 
v$ fir^r  if  faif&dudi  \»  within  this  provifo>  becaufe  of  the  corporal  pimilhmenr.— -Hoh.  jof« 
&.C>  and  S.  P.  aecordiai;ly.-i«— -a  Saund.  %^%.  in  caib  of  Greene  v.  Cole^  the  Mpoiter  infers  from 
that' cafe  that  an  a^bon  of  si/^/i,  though  treble  damages  are  reeovered  therein^  is  jioi  fuch  penal 
adfeioo-  as  is  excepted  out  of  the  21  Jac.  [cap.  1 5.  where  there  is  the  like  proviib  as  here.} 

a^  If  i»  debt  otvthe  ftatute  of  a  S.  6.  there  had  been  any  mifpleading,  or  nttftrial,  the  court 
held  clearly  that  it  was  aided  by  yt  H.  8.  and  f8  Eliz.  cap.  14  and  cannoi  be  ^joaflMd  alter 
venUA.  Cro.  J.  ■  3 18,  pi.  i.  Hill.  18  Jac.  ft.  R.  in  cafe  of  Arnold  v.  Rldgood.-— — a  Bulft*  H, 
Si  C  accordingly. 

*    |*or  further  explajBation  of  this  ibtutg>  fee  the  pro(»Qr  divi* 
ifions  undsr  cbis  Head. 


(0)     Statute  of  21  Jac.  i.  cap.  13^ 

1.  21  7^r,t7NACTS,  that  after  verdia  fir  the  plainttf  or  ^  ^^^^ 


cap.  13.  '-^    demandant  J  or  fir  the  defendant  or  tenant j  hemy  in  ^j^  ^^ 

aff^e^^  vouchee^  prayee  in  aia^  or  tenant  by  receipt^  in  iia(uteo£ 

any  court  of  record^  the  judgment  tinreupon  Jball  not  be /laid  or  re^  i6  &  iv 

tfeffed  by  rtafon  of  any  variance  in  *form  of^  between  the  ori-^  9^'**^^ 
ginal-  wrie  or  biH  and  the  declaration,  plaint,  or  demand,  or  lack  of  xn  ijtamma 

an  f  averment  of  anyjife  of  any  perfonj  fo  as  upon  examination  the  thepUimiif 

ttrfm  he  pr,v«ft»  keinSfks  f^ffj^ 

Iiv4t^  if^'fi  hig  /rv«r/,'hi]Cidid  m^Jhnu-tbai  j€.  w»  alhtf.  This  being  moved  in  trseft  of  judg« 
menty  the  court  held  that  being  after  verdiA  it  is  made  good  by  tl\eta.  M  Jac.  cap.  13.  if ' 
cefly  que  vie  be  yet  alive,  which  may  he  examined  by  the  Iheriff.&c  Sid.  Oi.  pi.  3^0.  Mich. 
13  CsTb  X.  B.  R.  Anon.-*— KeK  176.  pi.  137.  Tabh  v.  Walwin,  S.  C.  fays  the  inquiry  may  bo 
by  the  (heriff,  or  other,  ai  the  coort  tliinfcs  fit.  And  Fofter  cited  Lady  Motley's  cafe*  wUero 
after  vecdiA  the  like  rule  was  made  beCure  the  ftatute* 

%,  Or  by.  uaji^  that  thi  venire  feciast  habeas*  corpora^  or  iit-  yttnrtfucM 
tringas  is  awarded  to  a  wrong  officer  j  ^'^^^  ^^ 

w«re  directed  vhccmmt'dui  (U  Qa^kriwyp,  aiid  the  nturn  is  mait  iy  om  Jhtr\f  omly\  but  upon  ad« 
vifemcnt  the  court  apnc^uled  it  at.  commpo  law,  nod  not  upun  tlie  (latute  of  jeofails;  but  upo^, 
the  >9.H'.  6.  Fol.  40.  vi2>  they /wore  tit  fin  Ijf  bore  ia,ciHart,.that  tUre  «%2f  oniy,  otu  Jhcriff  in  Cumtrrm. 
hury  and  then  miH*  an  indfirfcmcnt  on  tl»  w  it  ack-oidingly^  VIZ.  that  tliore  was  not  any  ocber  Ihasi^ 
Sid*  244,  Pafch.  17  Car.  a,  B.R.  The  Kinc;  v.  P«rcLval  S(  z\\ 

3.  Or  by  reafon  the  vifne  is  in  fome  part  mifawarded,  /o  as  fomt  Thoft^m* 
eme  place  be  ri^ht  namedy  or  by  reafon  that  any  of  the  jixry  is  raif-  ^^\J^' 
naan^fo,  as  Hp9»  escaminatian  it  be  proved  tt^.  be  the  fame^  thai  vus^  witere  tha 

yneanii  vonrefadat 

isfrom 

fnt  piaee  nubtrt  it  Jbouti  htfrom  tw9y  or  e  converfo;  but  not  where  there  is  nofkut  from  whence 
tha  vifne  fliould  goom  |  per  Xhxldendgc  U  Whidiock  J«  Lat.  194*  Hill.  1  Car,  in  oafe  of  Taylor 
V,  Tolwin* 

4  7bi% 


332  ametlDment  [and  jeofails.] 

This  ftatute  aidi  mi  miflrtal  lily  in  tw9  eajet,  t ft,  It  aids  not  but  wbere  tbt  wmu  mght  m  he  frnt' 
Jtvcral plMti,  sdly,  or  %abtrt  one  of  the  placet  is  truly  named i  per  the  Ch.  J.  Sid  ao.  pi.  x.  Hill. 
J  a  Car.  i.  C.  B.  in  cafe  of  Hill  v.  Bunning. 

In  an  action  of  wa/it  brought  m  Lmtdm  tlie  vemrt  fMiat  was  muardtd  to  fht  btadbs  tf  4  ^uaris^ 
After  verdict  and  jodgment»  it  was  moved  and  refolvod  that  the  verdi^  and  jndgroent  i^ere  erro* 
sieous  becaofe  it  was  awarded  at  the  petition  of  the  defendant  to  the  beadles  of  4  wards^  which 
are  noifaid  to  h  thi  next  ward*  u  the  place  Mttetfied^  and  that  2  of  (hem  do  not  appear  to  be  foy  and 
fo  it  was  a  trial  not  according  to  the  cuftom*  But  upon  error  brought  in  parliaatent,  it  was 
refdlved  by  the  major  part  of.all  the  juikices  and  barons,  chat  though  it  was  a  wrong  venire,  yet 
st  was  iiided  by  the  ai  Jac*  i.ctp.  13.  For  a  of  the  iaid  wards  appear  to  be  next  to  the  placo 
wailed,  and  fo  the  vewevtai  mifawofdtd  in  part  on/y,  and  fo  the  lords  affirmed  the  judgment,  a 
Saund.  %$%,Scc.  Mich,  aa  Car.  a.  Greene  v.  Cole.*— ~  From  hence  the  reporter  infers  vid  fays, 
£x  hoc  nota,  that  tlie  faid  ftatute  txundt  to  inferior  emirti  and  is  not  reilrained  to  the  courts  of 
Weilminfler.  a  Sanod.  a5S.  In  cafe  of  Greene  v.  Cole.— —Ibid,  the  reporter  f;iy$,  he  thinks  it 
doubtful  whether  the  cafe  be  aided  by  the  faid  ftatute  ai  Jac.  or  not,  for  the  ftatuce  extends  only 
to  aid  tbofe  proceedings,  %vhich  were  at  the  common  law,  where  the  venire  was  roiftakeo  in 
part,  by  the  award  of  the  court ;  but  when  an  iffiie  is  not  lo  he  tried  by  a  jury  de  victneto  of  Che 
place  where  the  iffue  arifeth  according  to  the  common  law,  but  is  to  be  tried  by  a  jury  of  4  wards 
^joining!  according  to  a  fpecial  cuftom,  which  would  be  erroneous  at  the  common  law,  (the 
venire  not  being  awarded  de  vicineto)  unlefs  it  was  fupported  by  a  fpecial  cuftom ;  then  when 
the  cuftom  (which  takes  away  the  common  law)  is  not  puKued*  methinks  the  ftatute  doth  not 
eoitend  to  aid  it ;  but  it  was  adjudged  ut  fupra  &c. 

Vebt  mftanji  the  heir  up*m  a  bond  9}  hit  father ,  he  pleaded  rimt  per  decent  hefidet  a  reverfitn  ef  Umdt 
in  Hereford/hire  endtVoreefetJlAre  expt^ant  upon  the  death  of  J^  S»  An  iflue  was  taken  and  tried  by  k 
jury  of  mrefordlhire,  an  J  sfter  a  verdi^  €ur  the  plaintiff,  it  was  moved  in  arreft  that  this  was 
a  miftrialy  for  it  ought  to  have  been  tried  by  bo:h  counties,  and  upon  this  judgment  was  flayed, 
m  Lev.  17S.  Mich.  a8  Car.  2.  B.  R.  Hore  v.  Ld.  Dorfet.-^*— The  reporter  adds  a  nota,  that 
this  feems  to  be  cured  by  the  ftatute  s  x  Jic.  which  fays  that  it  iball  be  well  where  the  yenuc  is 
of  one  place,  when  it  ought  to  be  of  more,  and  does  not  fay  in  the  fame  county,  fo  that  it  nuy 
iveU  extend  where  the  places  are  in  feveral  counties.    Quatre  de  ceo.    lbid« 

In  a  writ         4«  Or  by  reajin  that  there  is  no  return  upon  any  of  the  writs,  fo 

of  error  up-  as  z  panel  of  tie  names  of  jurors  be  returned,  and  annexed  to  the 

«n«io^g-     writ; 
snentin        ^"^» 

the  psdace-court  at  Weftminftcr,  tlie  error  afligned.  was,  that  the  habeas  corpus  joratorum 

was  not  returned  frtvedp  but  oniy  a  teumel  of  the ^  names  annexed  to  it.     It  was  objeAed,  that  the 

ftatute  extends  only  to  fuch  as  are  ny  writ,  and  in  this  court  it  is  by  precept,  and  not  by  writ ; 

bat  adjudged,  that  it  is  within  the  intemion  of  the  ftatute,  which  provides  amendment  in  any 

aaion,.  fuit,  plaint  &c.    AIL  64.  Patch.  24  Car.  B.R.  Morefield  v.  Webb*  ■  Sty.  39.S.C. 

but  S.  P.  does  not  appear. 

It  was  a-  5»  Or  for  that  the  Iheriff's  name  is  not  fet  to  the  return,  ^i  as 
greed  that    upon  examination  it  be  proved  that  the  writ  was  returned  by  the 

which  provides  amendment  by  examination  of  the  clerks  Uc,  fhall  not  extend  to^nfenor  cowtt  m 
tbefe  points.    All.  64.  Trin.  24  Car.  B.  R.  in  cafe  of  Morefield  v.  VVebb. 

Thisftaiute  6.  Or  by  reafon  that  the  plaintiff  in  an  ejeSfione  firmay  or  in  any 
helps  afier  perfonal  aiiiony  being  an  infant,  did  appear  by  attorney,  and  thi 
;ti^.h,    verdia  fafs  for  him. 

plaintiff  is  within  age,  and  fues  by  attorney,  but  not  where  he  is  d-fendaid.  Jenk.  301.  pi.  6S* 
Trin.  18  Jac  Stone  v.  M.»rfh.  Bulft.  24.  S.  C.  &S.  P.  accordingly,  where  he  is  plaintiif. 

— Cro  J.  580.  pi.  II.  S.  C.  where  he  was  plaintiff,  but  the  court  would  advife. But  where 

he  was  defendant  tiie  judgment  againft  him  wa:i  reverfed*  Cro.  £.  569.  pL  5.  Triru  39.  Eliz. 
B.  R.  Sedburrough  v.  Rannt.  ■  Cro.  J.  581.  cites  S.  C.  thatthe  infant  defendant  confelled  the 

action  by  attorney. 

If  an  infant  appears  by  attorney  where  he  ought  to  appear  by  guardian*  it  is  error,  and  not 
helped  by  the  ftat.  at  Jac.  becaufe  ic  is  more  dangerous  for  an  infant  to'  appear  iii  propria 
perfona,  or  per  guardianum  than  by  attorney ;  for  agatnft  an  attorney  he  may  have  rem^y*  but 
jiQt  againft  himfelf  or  his  guardian;  and  this  is  cafus  oroiflofr  oat  of  the  ftarute;  per  Roll  Ch.  J* 
$t> .  XI S.  Trin.  1 650.  iu  cj^e  of  Dawk cs  v.  Pa>  ton. 
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7.  This  ftatute  extends  to  courts  made  after •     Rcfolved    in  Thcfta- 
error  on  a  judgment  given  in  the  palace-court  at  Weftminfter,  b"*fvfr™ 
which  was  ereded  by  letters  patents   6  Car.   and   upon  good  were  only 
deliberation  judgment  was  affirmed.     AIL   64.  Pafch.   24  Car.  cxt«'Jedto 
Morcfield  v.  WeU.  [^^X 

the  ftthfequent  (lacutes  cxrvf  to  aU  courts  of  record,  and  remedy  feveral  Mt^  and  omiflieM 
Hoc  included  in  tlie  former  j^failt.    G.Hiil.  of  C.  B*  90. 
-^ 

8.  S.  3.  This  a^  fl>aU  not  extend  to  any  appeal  of  felony  or  murder ^  f  2  « -j  T 
nor  to  any  indiSlment  or  prejentment  of  felony^  murder^  or  treafon^  nor  t     "^  •^  • 
to  any  a^ion  upon  any- popular  or  penal Jlatute.  fuedupon 

Ihtjltuue  of  inmatet,  and  the  Wt^r/vjax  juraCa  ^er/  <Lttf  m  a  Sundnjf  and  out  of  ttrm;  RoU  Ch.  J.^held 
that  Che  ftatuces  1%  EUz.  and  ar  Jac.  extend  not  to  penal  laws,  although  it  is  ambiguouHjr  penned, 
nor  to  any  proceffes  grounded  upon  them,  for  the  provifn. exempts  tlie  original  aC^on»  and 
by  confequence  alt  procefles  depending  upon  it  are  excepted,  fo  that  here  is  no  good  trial,  but 
there  fhall  be  a  ven.  fnc  de  novo,  nifi.    Sty.  30?.  Mich.  1651.  Theoballs  v.  Newton. 

1tf<trmatxmof  ftijury  \\  not  named  in  this  pfovifoi  and  therefore  I'emains  at  common  law.  Sic* 
di^um  fuit.    Sid.  66.  pi.  39.  Mich.  13  Car.  2.  B.  R.  in  cafe  of  the  King  v.ileede. 

An  informitthn  for  a  rici  and  hactery  tfcm  cMe  pf:bt  king*t  mjjenf^en  in  his  joomey  is  not  withia 
this  provifo,  but  remains  at  comoioa  law. ,  Sid.  243^  244.  pL  4.  Pafch.  x?  Car.  a.  B.  R.  th«  Xia^ 
V.  Percival  &  al. 

For  further  explanation  of  this  ftatute,  fee  die  proper  divi- 
fions  under  this  head. 


(P)     Statute  of  16  &  17  Car.  2. 

0 

I.  16  far  17  Car.  2.  TF  any  verdiSf  hi  given  in  any  action  or  di^  ,^^  ^^^.^ 
cap.  8.  S,  1.     ^    mand  in  bis  majefifs  courts  of  Wefimin--  dcfign  of 
*  fif'^-y  ^  '»  '^'  counties  palatine^  or  in  the  great  thcftat.ai ' 

fejjionsy  judgment  JhaU  not  bejlaid  or  reverfedfor  defeult  in  form,  or  ^^^'^^^\^ 
by  reafon  that  there  are  not  *  pledges,  or  but  one  pledge  to  profecute^  help  any 
returned  upon  the  original  writ  \  or  becaufe  the  name  of  the  (heriff*  is  mi&aks  ia 
not  returned  upon  fuch  original  writ;  or  for  default  of  entering  !|)^^(7- 
pledges  upon  any  bill  or  declaration  \  or  for  default  of  alleging  the  f  but  there 
bringing  into  court  any  bond,  billy  indenture^  or  other  deed  men"  were  fevc- 
tioned  in  the  declaration  or  other  pleading  \  ox  for  default  of  allegation  2j|  i*"^ 
ef  bringing  into  court  letters  teftamentary,  or  letters  of  adminiftra-  fuppiied» 
tion ;  or  by   reafon  of  the  omiffion  of  ;(  vi  &  armis,  or  ||  contra  and  feve- 

judged  form  which  are  alw:«yi  ciMilnaed  to  be  matters  of  ^  fubftance,  and  confequently  nnC 
aiied  by  any  of  the  former  ftatutes,  wherefore  16  Ic  xy  Car.  a.  cap.  8.  was  made.  6«  Ki^ 
of  C.B.  91. 

^  Matter  of  fubftance  is  whatever  is  clTential  to  the  giR^the  aflion ;  fork  was  not  the  intent 
of  the  ftatute  of  jeofails  to  fupply  a  thing  chat  is  elTential  to  the  action  that  is^not  put  in  ifftte^ 
it  might  have  been  found  .igainft  the  plainttfF,  and  a  verdiA  will  not  help  thit  which  was  never 
pot  in  the  iflfue  1  for  the  aAitm  may  be  ill  founded  notwithftanding  that  verdiA,  if  fomething 
cflentiai  to  mainuin  the  plaintiff's  action  wat  not  put  in  iitue :  but  if  the  verdict  be  npon  % 
mautr  ctJinttraJ  t9  tbe  ^Mfajjf*t  affipi^  and  all  the  elTetitials  to  the  aflion  are  well  alleged,  thertf 
nd  advantage  can  be  uken,  becaufe  when  the  caufe  is  tried  the  whole  weight  of  it  is  pat  in  (tie 
point  \^  ilTue ;  and  where  the  parties  hid  be^  at  the  expence  of  a  trials  it  was  the  intent  of  the 
d.itute  that  the  verdi^  (hould  determine  the  caofe,  and  the  wr6nf  pleading;  of  fuch  collateral 
matters  fhoutd  not  turn  to  the  difadvantage  pf  any  of  the  parties ;  for  the  benefit  of  foch 
collateral  matters  are  waived,  when  they  have  put  the  tlrefii  of  the  controverfy  on  the  pofnt  id 
iflVie.    G.  Hift.  ro9.  t  lo* 

^t  if  trejj^t  be  brought  for  chafm^  the  plamtiff*s  bcaftf,  the  defendant  fays  the  pbce  nrher* 
4rc.  it  this  frankunemexu.    The  plauuiff  prefisribat  for  common  ^n  magnis  areriis  in  the  plac^ 

wheref 
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where,  Lcvsnt  md  Ceachant  in  Dale.  The  plaintiif  in  htf  replication  does  not  fliew  they  ivere 
magna averiJH'orf  that  the^  were  Levant  and  C6urham  ih  Date;  ^et  if  tht  pfefeription  he  ia 

i^ue,  and  thm  be  found  for  cte  phuntiiF,  'he  ibaH  have  judi(rti«my  hectMs  thb  ifliie  bdmg  ^ 
the  right  of  Gontfnon»  ikrhich  is  collatefal  to  the  iofury  done  by  (lie  btoAs.  and  the  rig^  Ktiog 
fcund  for  the  plaintiff,  the  defendant  has  fvaved  all  other  benefit  of  the  replicalion,  and  therefbre 

^liie  ibtutes  hinder  him  frnrn  taking  any  benefit  afker  vet  di A ;  ftir  the  def^aftt  by  his  linie 
coafenfct  the  injury  in  chaVing  the  heafb,  if  there  be  no  right  of  comfboo,  imd  *wVt»  ik^'iA* 
Tautaj^  he  might  ^ve  talcen  on  demiirrer  fur  the  plainti^'s  nut  bringing  himfelf  wnthin  the 

^prefcriptionof  what  was  efTential,  to  (hew  an  injury  in  chafing  the  beafts.^  6.  HilL  of  C.  ^. 
^lo.  Ill*— SeeSaund.  126.  Pafch.  ao  Car.  2.  Stehnel  V.  Hogg,  S.P. 

f  S.  P.  held  aided  by  the  ftatute  of  jeofails,  and  judgment  for  the  defendant*    Cro.  J>44.  yL 

n.  Mich.  2  Jae.  A.  It.  Prance  [or  Prance}  v.  Tringer. S.  C.  cited  Ld.  Rayiti*  Rtp.  k6S^— — 

S.  P.  and -aided  aCrer  verdia*    Vettt  34*  Tnn<  it  Car.  Br.  Anon  ' 

In  cafe  fur  words  by  attachment  oif  privilege,  the  defendant. <6MrrrM/ i»  ftk 

fA  M  ^  1  cwMt  for  vfofU  tj pMiti.  Per  Ctir.  this  is  fubftancfc,  the  defftn|fant  hawng  do- 
oi^  1  mdrred  fneciaHy  for  this  caitfe,  anfl  the  f>laintifr  havih^  jomcftL'  Ui  demUfHIr,  and 
put  this  ipecially  on  the  cnttrt ;  fo  that  tlicu^h  othenVifif  pledges  may  be  Fotfrtfl 
■e  any  time  pending  the  plea  yet  not  now  affterdeniurrer  jomed,  hiit  [jotigltoent]  fhall  bd  giVeli 
aga'mft  the  plaintiE  But  aftei  wards  6n  the  importunity  of  counfel  and  payment  of  cofts,  thfc 
declaration  -was  amemled  and  iiledge^  entered.  3  Lev.  39.  Hill.  33  &  34  Car.  a.C.  B.  Jftafdt 
i».  Gilding*  ^  > 

In  dtht  upon  ajiat^mm  ^emtd  yj^Car,  1.  fetting  forth  the  faid  Juduttitrtt  icc./rufjvr  rtltrSih 
*9f  froteffitm  imdt  rtmanttf  ht  fadem  httia  ka^r  Somini  t^fgif  'e9tdm '  ibji  tt^t  i*pA  trt/lM*  fUtm$ 
timift.    The  defendant  iUmarral,  for  that  he  ihotdd  hav%  detlartd  Corattt  i^o  Hupor  rege  apod 

YJt?^.  fed  yum  coram  dum,  rcgc  nunc  &c.  pUmuii  /ifuet  tec  The  court  held  it  w4S  but  ihatlPbf  Of 
ferm»  but  being  upon  a  drniurrer^  it  was  not  ameiidable^^  3  Mod.  235.  Trin.  4  Jac.  »•  B.  R. 
Franfhaw  v.  Bradlhaw*  •     • 

In  debt  on  bond  by  J.  A  againd  J.  B.  for  payment  of  50L  to  E.  fiicb  3t'^»  and  to  indemnify 
the  plaintiff,  who  was  lurety  for  the  defendant  in  another  bond  to  £.  for  payment  of  the  fame 
fanif  the  defendant  pleaded  Solvit  ad  dirm,  and  the  plaintiff  replied  quod  priedidt.  J,  B.  non 
Iblvit  prout  idem  J.  B.  fuperius  allegavit,  U  hoc  petit  quod  inquiraiur  per  pairiam  ic  predict. 
J.  B.  fimiliter.  After  vendiA  for  the  plaintiff, ^e  ^efombnt'O^iiKm  %»hom  (l4  ilTue  lay)  having 
made  no  defence,  it  was  moved  in  arreft  rhat  they  relied  on  the  mifpriTion,  luid  therefore  made 
00  defence ;  and  that  the  flat  17  Car.  a.  cnp.  S.  extends  not  to  this  cafe :  for  that  aids  a  mifbke 
ef  the  name  v^faene  pbrintUFor  defcndam  has  been  \i^  '«aiMd  Mdm  <lnly,  'whn«  ftk  hiigit 
1«  fhe  wn  for  caufe  of  demurrer,  which  cmiid  not  he  done  here ;  and"  to  this  the  ^urt  pgreed ; 
but  they  held  it  amemfable  by  flat.  8  H.  6.  and  it  was  amen(led»  Comyus*s  tlep.  150.  pi.  139* 
Trin.  2  Gm.  t.  C.  B.  Juhn  Abrahat  v.- Jc*m  fitofift.    • 

*^  Se6TU.PM0ii.'  ^    * 

ISeeTit.]^2its(U.a.}lcc.  t  SeeTiuTr«fpars((2^«.3).(Q«,a.4} 

$ee  Tit  Trc^  (Qi,*.  5) 

*  ^^  **  m  ^  ^  ^  ^'  iMftakiiig  of  the  chriftinn  nftM  dr  f«irniim«  (Jf  Ykt 
^'^^  (^'  ])Iaiiitiff  or  defbidant,  dmnndant  ^r  tmsfHj  *  ftntift  «f  mo^^y,  4^ 
moath,  or  year,  Sy  th9  ikrit^  m  aaf  Utij  dnUtration^  pt  pU^dit^f^ 
^ife  tbe^  right  name  (sTr.  in  any  recdr<h  pncsding^  &r'  ik  %hi  fim 
rH»fdf  ati  Met  rightly  alt^td,  ^hinmto  tki  pkhmiffffngbi  htm 
demurred;  andjbmm  tie  fame  fir  ^^a^;h9rfcr  M^mt  c^f  the  k¥^^ 
ment  of  Hoc  paratus  eft  verilicare,  or  Hoc  paratus  ejl  vetiJkelH 
per  recordum  ^  prfornpt-aHeging  f  Prout  ptHH-  per  recorekinn  i  <«f 

t^Ih     ^  ^*  ^^^^^  '^  ^^  ^^^  ^  VWidCj  fi  as  fhe  tauje  tuert  tried  hj  M 
rjajL    *^  jiffy  0^fffg  c^^nty  (H^  place  were  the. 4i^hn  ii  laid^ 

P^bt  in  London  on  a  bond  oooditiobed  forenjoymei^  of  a  walk  called  9linjib.;walk  iH  Whlc» 
t>ay<ied .  Foreit  in  Che  coaMy  of  Nnrthaoifton,  ind.  the  vtene  was  af 'Shn]b*waitt»  and  tife 
«a^  wat  Cried  io  KorthamptcHi.  After  a  vcrdid  for' thr  plaintiff  it  was  movedy  that  Hbre  waa 
^  ii»«f*tnid,bepaKife  the  veuire  facias couU  not  come  frmtt x^walk m  a  fmr^Sk, f  xi^Ack is oniv aa 
•Alee  or  liberty^  and  the  court  iitcliiied  that  it  was  n<it  aided  hy  thi  t6  it  i^  Car.  a.  but  artor^ 
iwarck  aU  Hhe  cear^befides  TwiM«t  held  ic  withhi  tliis  ilatutvr  and  m  to  the  worda  ihr  thi 
fiatQCe9.via.  (mmty.^$bit€  tA§  mOiut  h  Imd  J  they  conftrued  ie  to  be  (the  r«ri*y  w£ert  ih*  ifiu-it 
primUp)  apd  fp  though  all  2esftKA  thflt  T«n.  fac.  camlet  be  «of  a*  Walk,*  yefpeciaHy-  here  it  bein{ 
fOmed  oely  cellaierally  as  airaffignmeht  of  vbreacb  of  eovcnanr,'  and  nor  as  a  liev  comity  bilc 
Ibai  iftevgjit  te  haveibceit  fitMU  flbe  fereil,  yet  it  i»  added  by  this  ftatute,  and  judgment  fer*  tbt 
plaintiff.  Sid.  315,  3x6.  pU  5.  Pafch.  19  Car.  2.  B.  ft.  Strike  v.  Banes.  —■«  .<"  f  £^.  ftoy* 
T«.JIatfS|,S*.C  adijrf|pftd.aocardiafcly^aiM  but  Twifilen^'lbat  bdog  tii«i  by  irjury  o^the 
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iounty  whera  (he  rositter  in  ifliie  arofe  it  is  witbia  this  ftatute^  and  that  tt  wouU  deftroy  all  tbe 
Uw  (oucb^ntc  juries  to  Uf  It  in  a  county  foreign'  to  the  iHoe  who  could  not  kooiv  any  thing  oC 
it;  and  the  rather,  iTccaufe  the  (tatute  fays  fiutber»  that  fin  tint  and  other  Lh  cqjts  2cc.)  and  here  tha 
a^oa  being  laid  in  X<ondon  is  well  tried  in  the  county  of  Korthampton  where  tbe  matter  in 

iflvie  i|« 

Tn  i.uvcnaMtf  the  a^on  was  Lud'w  Lmdotif  and  iflue  wa^  joined  i^m  dfc^mtntui  Ojcfoydfbirt  •/ 
luidt  in  that  c«»nty,  and  the  Caufe  v/is  tried  in  L^mion,  After  a'  verdift  for  the  plaincifr  it  wat 
moved  ill  arreit  of  judgmenr,  ttiat  this  was  a  niif-trial,  bec.uife  a  feotffoient  of  lands  in  Oxfordihim 
Is  local,  and  therefore  the  csufe  ought  to  have  been  tried  tiiere ;  fed  per  curianit  this  is  helped  by 
Ibcnte  17  Oar  a.  beitis  tried  in  tbe  €9iuity  ^uhtrt  ihc  mSm  w«f  irvugit,    fSalk.  ^b^.  pi.  iz. 

Anon. 

In  nvt/M^f  /or  nm-fKtywent  9/  rent  m^  a  demfe  of  ^llqm  worj^s  f/«  Lanca/hire^  defendant 
f  leaded  that  ftl^tttif  inclofed  tb:  mmtfo  ibeii  hi  could  mot  emUr  f  "Mork  tbsniy  and  iHue  thereupon  wat 
tritd  in  Londin,  where  the  covenant  was  alleged  to  be  made.  After  verdict  ^lefmidant  moved,  that 
Ibis  was  a  mif -trial ;  but  whether  it  was  aided  by  16  &  17  Car.  a.  cap.  8.  curia  advifare  vulu 
a  Jo.  8a*  Mich.  29  Car.  a.  B.  R.  Ay nf worth  v.  Chamberlaine.  1  3  Keb.  654.  pi.  7.  S.  C* 

the  court  divided,  5e  adjomatur.  Ibid.  675.  pl«46.  S.  C.  the  court  divided,  &  adjomator* 

1  I  ■  Ibid.  691.  pi  17.  Ay  nf  worth  v.  Champion,  S.  C.  per  Cur.  this  is  not  'aided  by  the  16 
Ic  ty  Car.  a*  cap-  8«  which  never  intended  to  oufl  the  jurifdi^lion  of  the  county  palatine^ 
Tin  which  it  feems  according  to  3  Keb.  654.  the  lands  lay}  and  judgment  ftayed,  Wyld  piaBfeofc^ 
[who  with  Twifden  before  lield  the  contrary.] 

Se'^  rf  Ijmdi  in  Kent^  Camkridgejbirc^  and  Hertford/hire,  was  tried  in  iMmlvt  v^en 
ihi  «<Sim  «Mx  hnugbtf  and  found  for  the  piaintifF,  and  this  being  afligned  for  error,    T  ^^g  1 
;be  Qouit  feemed  to  incline  that  it  was  well  enough  after  a  verdi^  by  the  ftatnte    L  ^  J  ^   J 
t6  Ic  17  Car.  a.  cap.  8.  fed  adjomatur.     Raym.  392.  Trin.  3a  (5ar«  a.  B.  &• 
^<irton  V.  Maufan. 

,'  A  trial  was  in  Middltfixf  and  4»  « travetfi  in  Stirrty^  and  tills  moved  in  arreft  of  judgment,  an4 
Holt  of  opinion  to  ftay  judgment  for  that  a  wrong  county  is  nec  remedied  by  the  ftaiu^ey  bi^ 
only  a  wrong  venue  in  a  right  county ;  but  Dolbin,  Gregory,  and  Eyres  T.  e  contra.  And 
Byres  faid,  if  it  had  been  res  Integra  he  (hould  be  of  another  opinion,  but  allrefolutions  being 
QibcrwiC^  be  accorded.    la  Mod.  7.  Trin.  3  \V.&  M.  Chew  v.  Bnggs^^  S.  C.  cited  3  Lev. 

394.  Pafch.  6  W  ^  M.  in  C.  B.  and  faid  to  have  been  determined  the  lad  term  in  the  Exchequer 
chamber,  by  the  opinion  ef  4  juftioes  againft  3,  tliat  it  was  cured  by  the  new  ftatece ;  and  there* 
ffificn  in  the  principal  ca(e  chere,  which  was  Hum t's  Ca«  t,  and  was  debt  Her  tmi^  in  London  of 
landjkin  El&x,  the  defendant  as  to  part  pleaded  nil  debet,  and  as  to  the  refidue  an  entry  and 
•xpuliion;  whereupon  illVie  and  verdid^  for  the  whole  mtircly*  and  damages,  and  ttwas  moved 
that  the  iflue  as  to  the  expulfion  was  local  to  be  tried  in  F.lTex,  and  therefore  the  verdict  intire 
for  debt  and  damages  ill  in  toto  but  by  reafon  of  the  cafe  of  Briggs  v.  Chew  above  the  court 
would  not  reverie  the  judgment  in  the  principal  cafe,  but  a^rmed  it,  tboyp^h  (as  the  reporter 
obferves)  fomeof  the  moft  confiderable  judges  now  there,  aud  alfo  the  3  in  the  other  court 
being  alfo  the  moft  confiderable  were  uf  the  comniry  opmtonr  but  that  in  both  cafes  the  judg- 
ments were  given  per  majoritatem  numero,  non  pondere* 

In  dtht  in  Middhftx  on  a  bond  conditioned  to  pny  50  1.  atfueb  a  place  in  London,  The  defendant^ 
after  oyer  of  the  bond  and  condition^  pi-adcd  f>ay>nfKt  at  tbs  d^iy  &c.  and  on  iCTue  joined  it  was  tried 
in  Middlefex,  before  tbe  Lord  Ch.  J., Holt,  and  verdi^  for  the  plaintiff.  It  was  moved  in  arreil 
of  judgment,  that  this  ou^lit  to  Have  been  tried  in  London.  But  Powell,  Powis,  and  Gould  J. 
abfente  Holt,  held,  that  according  to  the  cafe  of  Croft  and  Boite  in  i  Saund.  446.  and  Jew  ▼• 
Briggs»  ^  Lev.  394.  and  Dame  Caiverly  v.  Lefing»  it  was  aided  after  verdi^  a  Ld.  RaynuRep» 
laiz.  Mich.  4  Ann.  Maitland  v.  Taylor. 


•  3.  J^^or  any  jttdgment  afiir  virJi^^  tofifej/hn  by  cognovit  anionem^  The  pl^ 
•r  PilUftt  V0ri/cationey  JhaU  be  reverfedfhr  want  of  mifericordia  or  t'ffdaid  4. 
*  capiatur;  9r  that  a  capiatur  1;  entered  for  a  mifericordia,  or  a  j^J^j^ 
mifericordia  for  a  capiattir ;  ntrffr  that  Ideo  concefliun  eft  per  cu^  demmrrtd  j^ 
riam  //.entered  for  Ideo  confideralum  eft  fer  curiam \  mrfor  that  »*'•  ^ 
the  increafe  of  cofts  after  a  verdilf  in  an  aSHon^  cr  upen  a  nonfitit  in  ^^^^ 
repUvifij  are  not  entered  to  be  t^  the  requeft  ^  the  party  \  not  Vy  demurrer, 
reafon  that  the  cofts  in  any  judgment  are  not  entered  to  be  bjr  f*^  ^"^ 
confent  of  the  plaintiff;  .  {ntlSi 

mt^redanolleprrfefuias  to -/lye  other  3,  but  tw/^i^  a  nrijfrriVrrirli,  whereupon  defendant  brougtit 
•rror,  and  amgited  this  m^ter,  and  cited  Co.  fint.  67^.  to  whieh  ic  w»  anfwered,  tKit  by.  t^ 
Car.  u  cap.  (.  no  judgment  after  venli^  &c  (ball  balvveded  foe  want  of.  a  mi^icordia,  and 
that  by  4  4c  5  Ann.  cap  16.  no  judgment  (hall  be  i^verfed  5(c»'  by  ija^m  of  any^  matter  whicia 
would  have  been  aided  by  any'fUtut^'uTjeoTaiH  n>oafe  ofa  vefdicl  10'*  as  410*  original  writ  Isf.^ 
aiadf  and  therefore  the  {udgment  is  not  to  be  reverfed  for  want  of  that  word.  But  per  Cur.  if 
tk^eotry  bad  been  neceflvy  at  common  law,  theie  is  no  Ibrtute  of  jeofails  which  cures  the  want 

of 
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of  fuch  tntry ;  for  thofe  (latutes  extend  to  judgments  entered  hf  confeilioni  nil  dicit»  or  non  fani 
informatuS)  btit  tbi  f>rincif>al  ju^ment  is  neither  of  thefe,  for  ic  is  a  judgment  v/>on  a  demungr  joi/ftd, 
Kow  at  common  law  there  was  no  need  of  entering  a  mifericordia  in  fach  cafes,  becaufe  fucU 
irntry  is  only  pro  fall'o  cUmore,  and  here  is  no  colour  of  any  fjifs  compbintf  btcauje  the  plaintiff  fayi^ 
wm  vult  ulitfius  prof^fti\  and  as  for  that  cafe  in  the  Ld.  Coke's  entries,  many  of  them  have  beeii 
condemned  s  To  the  judgment  was  afl&rmed.    8  Mod.  198.  Mich,  xo  G^o.  1724.  Anoiu 

#*  rf^^""^  •  ^  ^^^  aUfucb  omijjuins^  variance^  defe£kj  and  all  other  matters 
Mt'fiv0^/''  j^/ii/  nature  J  not  betng  againji  the  right  of  the  matter  of  thefuitf 
ffiytry^  nor  whereby  the  ijfue  or  trial  are  altered^  Jhall  be  ^amended  by  the 
fipts€epit.  courts  where  fuch  judgments  are  giveny  or  whereunto  the  record  is 
dhaTtwas    r^tf^oved  by  writ  of  error. 

moved  that  he  (bc^ld  have  alleged  what  kind  of  fifl),  and  the  number.  But  it  was  anfwered 
that  this  WHS  helped  by  the  Oxford  adl,  and  that  the  words,  that  judgment  Jhall  mt  ht  arreft$d for  anf 
wther  exception  that  does  mt  alter  the  nature  of  the  oi^ion  or  tiial  of  the  ijfue  fhall  extend  to  this  cafe.  But 
per  Cur.  None  of  tbe  a^s  have  aided  this  cafe,  the  numhi  cfthefjh  not  beiKg  exprejjedi  as  if  one 
ihould  bring  trefpafs  for  taking  his  beafts,  and  not  fay  what.  Vent.  172.  Trin.  ay  Car.  2.  B.  R. 
Anon."  I  '  .Vent.  329.  Trin.  30  Car.  2.  B.  R>  Hovel  (alias  Howell)  v.  Reynolds  S.  P.  and  a 
Jo.  109.  S.  C.  and  judgment  quod  querensnil  capiat  &c.— See  Tit.  Trefpafs  (I.  2)  pi.  5.  S.C. 

la  ejedlment,  the  verdi A  was  Jaecm'prcximum  ad  wrffitagium  undo  F,  N,  and  the  judgment  was 
jacens  proximum  «</ Mr/^<3riirM  in  occupattwie  F,  N,'  This  being  afiigned  for  error,  Raymond  J*. 
held  that  if  this  variance  he  not  amendable  by  the  comnnm  law,  it  is. not  within  any  of  the 
ftatuces  of  jcofiaiU  nntefs  the  wordli  of  16  &  17  Car.  t.  will  help  it,  viz.  *<  But  that  all  fuch 

**  omiffionsy  variances,  defeats  and  all  other  matters  of  Uke  nature,  not  being 
r  '2  76  1  ^  s^^iiift  the  right  of  the  matter  of  the  futt  (hall  be  amended  &c."  But  he 
L  J  J      J    thought  that  (of)  and  (in  the  occupation  of)  are  the  fame.   £t  adjomatur.  Raym. 

598.  Trin.  31  Car.  2.  B.  R.  Norris  v.  Bayfield. 

5.  S,  2.  This  a^  Jhall  not  extend  to  any  atpeal  of  felony  or  murder' 
nor  to  any  indi£fnient  or  prefentvunt  of  fetonyy  murder^  trecfon^  or 
ether  matter^  nor  to  any  procefs  upon  them^  nor  to  any  off  ion  upon  any 
penal  Jlatute^  ether  than  concerning  fubfidies  of  tonnage  and  poun^ 
dage. 

For  further  explanation  of  this  ftatute  fee  the  proper  divi- 
ilons  under  this  .Head* 


ha  debt  on 
X  bond  the 
defendant 
•ognovit 
actionem, 
but  in  bar 
of  execu- 
tion as  to 


(  Q  )      Statute  of  4  &  5  Ann* 

• 

4  £ir  5  Ann.  cap.  ib.TT/'H E  R  E  demurrer  Jhall  be  joined  and 
SeB.  I.  ^^      entered  in    any  fuit  in  any   court    of 

recordy  the  judges  Jhall  give  judgmenty  accord^' 
ing  as  the  very  right  of  the  caufe  and  matter  in  law  Jhall  appease 
without  regarding  any  iipperfedion,  omiffion  or  defe£t,  in  any  ' 
writ,  retorh)  plaint,  declaration,  or  other  pleading,  procefs  or 
hh  perfon  couifc  of  proceeding,  except  tboje  only  which  the  party  demurring 
&c.  pleaded  Jhall  fpecially  fct  down  with  bis  demurrer  as  caufes  of  the  famxy 
^^'^^if'ncr^  ftotwithflanding  that  Juch  impetfe^on  (^c.  might  have  heretofore 
a  p  I  pne  ^^^^  faien  to  be  matter  of  fubjianee^  and  not  aided  by  theflqtute  27 
Eli%9  tap.  5.  fo  as  fufficient  matter  alppear  in  the  pleadings,  upou 
which  the  court  may  give  judgment  according  to  the  right  of  the 
caufe;  and  no  advantage  fl>au  be  taken  of  an  iinmaterial  traverfe^' 
or  of  the  default  ij^  entering  pledges,  or  of  tbe  default  o^alleeinff  the 
bringing  into  court  any  bond  or  other  deed  mentioned  in  the  plead'-' 


&c.  &de« 
bito  modo 
difcbarged 
juxu  for- 
nam  ftatuti 
ibr  relief 
0f  infolvenC 
debcon. 
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*tf  i  t^  of  ihf  d^Mt  tf  alkginf  of  the  hinging  into  court  letters  The  plain* 
teftamentary,  or  letters  of  aduunifirationi  or  of  the  omtifion  of  vi  titf  Uemur* 
&  armis  &  contra  paccm  j  '^il^Lx^ 

it  did  hoc  appear  that  he  peticionedy  and  that  defendant  ought  to  Ihew  his  qualifications,  and 
that  he  is  within  the  a^^  and  that  it  ought  not  to  be  pot  upon  the  plaintiff  to  do  it.  The  defeo- 
dantf  without  pretending  to  m^ikeliis  plea  good,  infifled  upon  this  adt,  viz.  that  judgment  Ihooid 
be  given  as  the  right  appears.  It  was  infiAed  for  the  plaiixifF  that  here  appeared  no  fufltdent 
caufe  of  difcharge,  but  a  good  caufe  of  adlion  fcir  the  plaintiff;  and  per  Powell  j,  this  a£t  does 
«ioC  help  fuhftance ;  and  that  if  this  fort  of  pleading  be  made  good,  the  court  can  never  krutw 
when  particular  jurifdiAions  tSi  #tth  authority  and  when  not  \  Qvxxi  Holt  Ch.  J.  concetfit,  and 
faid  that  this  expofition  was  Co>  take  away  the  party's  iffoe  from  him.  See  2  Silk.  521.  pi.  24* 
Turner  ^r^BealelEadch.  5  Ann*  B.  Rt.andJlbid.  pK  25.  Hilt  5  Ann.  B  R.  Woodrington  v« 
Ueverill. 

By  this  Aatute  no  advantage  can  be  taken  upon  a.  general  detaidrrer  of  fuch  fatdts  in  form  as 
Ivnuld  be  cnr«d  by  verdidt.    See  10  Mod.  25ft. 

AAmmtfirMw  hmt^bi  tirht  in  the  JUhit  ^  dttinti  againil  the  heir  of  the  obligor,  and  imtckded  ad 
dammm  iffittt  ibt flaintif  htc.  After  verdiA  on  nil  debet  this  was  moved  in  arreft  o^  judgment. 
It  was  confeffed  to  be  a  fault  in  form,  but  that  it  was  cured  by  the  ferdWl  by  il.it.  16  &  17  Car* 
a.  and  by  this  (Utote ;  and  per  Cur.  this  ftatute  does  not  relate  to  obi^ruA  thb  judgment ;  for 
ttie  court  are  to  proceed  tm  it  notwithilanding  any  default  in  form,  unlefs  advmtage  is  takea 
of  fuch  famlt  upon  a  fpecial  demurrer,  which  not  being  done  in  this  cafe  the  plaintiff  had  iuds^ 
ment.    8  Mod.  356,  357.  Pafch.  11  Geo.   Newland  v.  Filer. 

Or  of  the  want  of  averment  of  Hoc  paratus  eft  verificare,  or  Srror  «(» 

Hot  ferratus  eft  ^erifieare  per  recordum,  hui  the  eourtjhali  give  [j^^^,^ 

judgment  according  to  the  very  right  of  the  caufe  without  rtgarding  decUratioo 

Hfeffiub  imperfeSfions^  or  any  other  matter  of  Uke  nature  except  the  it  was  Cid« 

fame  flntU  btffeciaUy  fieewnfor  caufe  of  demurrer.  ^B^ir^\ 

Jimrnwithoait  any  chriftian  name.    Holt  Ch.  J.  faid»  that  he  remembered 


i  eafot  where  it  was  afllgned  for  ermr,  that  the  attorney  by  whom  the  party  ap-    T   «  ^y  1 
peared  was  m  attarmy  of  that  cmtrt  \  but  it  was  di£|llowed  for  error,  and  chat  is  nUt    V  Hi    J 
the  merits  of  the  caufe,  and  may  be  helped  by  the  late  ad»  it  being  after  verdit). 
Juilgmcnt  afthrmed.    11  Mod.  219.  pi.  8.  Pafch.  8  Ann.  B.  R.  Nelfon  v.  C«dltns. 

In  aAimi  of  dtbt  upm  a  r$€opihunce  of  bail,  the  defffHUmi  ^adtd  ^ymne  ;  the  p(ainiif  rtftUd  m»- 
^ymnttf  andcdnelkdedwtb  tm  avtnmm  imfitadeffihe  conmiryy  wheretti  defemitmi  dnmn-edgtmreU/y  and 
the  queftiOfi  upon  the  argument  wasy  whether  this  was  helped  by  the  ftatute  for  the  amenment 
ef  ttM  laiv  4  Ik  5  Ann.  Tae  court  gavtt  joi^aient  for  the  plaintiff  nifi,  but  the  plaintiff  af(erward% 
open  edvtfmg  with  his  counfel,  moved  Co  amend  upon  payment  of  co(ls»  Barnes's  neces  of  C  .BL 
7.  f  afch.  7  Geo.  a.  Sharp  v.  Surye. 


^.2.  All  the  ftatnt^  of  itottils  jJkrfT  ^^  extended  to  judgment  ^^^ 

entered  upon cpnfeffion,  Ninil dicit, or  Non  fum informatus,  tn  any  ^^^^^ 

iourt  of  record  \  and  no  fuch  judgment  flniU  be  reverfedyuor  any  judg*  demurrer 

ment  upon  anv  writ  of  inquiry  of  damages  exicuted  thereon  he  the  want  oi 

ftayed  or  reverfed^fir  any  thing  whith  wouU  have  been  aided  by  the  If^^^ned^f^r 

ftatutes  ofjiofaib  in  cafe  a  verdi^  had  been  given  in  the  aStion^  (b  errur,  and 

2$  there  be  an  orrginat  writ  or  bilL  and  warrants  of  attorney,  duly  .the  chief 

filed.  juitice  ccr 

^  tiftedthac 

no  hill  was  filed  in  that  term,  it  was  infifted  that  it  (hnll  not  be  fHed  m  another  term,  and  thit 
^.itute  enading  th^t  all  ftatutes  of  jeofails  (hali  extend  to  judgment  by  confetfion,  nil  dicit  ice. 
and  that  no  fuch  judgment  flkall  be  reverfed  fo  a^  an  original  writ  or  biU  is  filed,  it  imports  thnt 
if  no  bill  if  filed  the  judgment  (hall  be  reverfed.  And  the  court  feemed  of  opinion  that  after 
fuch  cenificate  by  the  Ch.  J.  a  motion  for  filing  a  biU  was  improper.  8  Mud.  283.  Trin.  10  Geow 
t.  Martin  v.  Budgell. 

9  Jan.  cap.  la  EnaAs,  that  the  ftatute  of  /^f^  Stf  Ann.  cap. 
16.  rf  amendment  of  the  lawj  and  all  ftatutes  of  jeofails  Jball  be  ex^ 
tended  to  writs  rf  mandamus  and  informations  tn  nature  of  quo 
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warranto,  and  proceedings  thereon  for  any  tbe^  matters  in  the  faii 
ail  mentioned. 

For  further  explanation  of  thefe  ftatutes,  fee   the  proper 
divifions  under  this  head. 


(R)     Statute  of  5  Geo.  i.  cap.  13. 

E.  recovered  By  $  Geo.  I.  cap.  tT  is   enaSfed  that  all  writs  of  error  wherein 
j-cife}^!^  13.  -*    there  Jbail  he  any  variance  from  the  original 

agamfi¥.^  fecord,  or  Other  dcfcft,  »itfy  tf«^//btf// ^/.amended 

R.and$,\\\  and  made  agreeable  to  fuch  record^  by  the  refpe^ive  courts  where 
}haifea'«i  ^"^'^  ^^^^  ^^  writs  of  error  (hall  be  made  returnable ;  and  that 
hail  Cot  one    where  any  verdidl  hath  been  or  jhall  be  given  in  any  aHion^  fuity 


C.  and  3///,  plaint^  or  demand^  in  any  of  his  majeity's  courts  of  record,  thg 

P? W^f '  j^^g^^^^  thereupon  Jhall  not  be  Jlayed  or  reverfed  for  any  defeh  or 
only  brought  fr^^U  either  in  form   or  fubftance,  in  any  bill,  writ  original  or 


«  writ  of  judicial,  or  for  any  variaiice  in  fuch  writs  from  the  declaration  or 
*rm-,  which  Q^i^g^  proce.edings. 

ivas  ill,  and        . 

the  record  not  removed  thereby  5  it  was  moveJ  to  amend  the  writ  by  this  (latute ;  but  the  coart 
held  it  not  amendable  the  other  defendant:>  nui  joining  in  the  writ ;  and  the  writ  of  error  waft 
qnafbed.    a  Ld.  Raym.  Rep.  1532.  Trin.  2  Geo.  2.  Elkins  v.  Paine.  ; 

The  plaintiffs  in  error  fct  fortli  that  D.  the  defendant  in  error  had  brought  an  ejeSment  for  lands 
mgamft  the  fflaintifft  ami  one  F.  F.  and  fet  forth  the  whole  pnxeedings  againil  them  and  F*  £.  and 
Iheny^rfw  the  death  oflhe  faid  F.  E.  and  then  conclude  that  the  faid  judgment  was  y^  grave  damnum 
of  the  plaintiffi  and  cujufdam  M.  E.  flue  CSf  tarredii  pr.fdi:r}i  F.  E*  and  IhC  plaintiffs  and  M.  E.  joim 
in  the  aj/tgnrntnt  of  error  s.  The  court  held  this  cafe  plainly  within  this  adt  which  amends  all  va- 
rianc  s  and  dcfedts  which  vary  the  writ  from  the  record.  Now  the  fuggeftion  of  the  death  of 
F.  E.  is  right  and  neccflary,  for  othcrwife  tiie  writ  would  be  wrong ;  then  the  ad  grave  damnum, 
of  M.  E.  ice.  is  the  only  variance  from  the  record,  as  not  being  waiTanted  by  it, 

[^^Q   "I    and  therefore  amendable ;  the  plaintifis  had  alfo  liberty  to  withdraw  the  aflign- 
6S      J    ment  of  errors  in  Which  M.  £.  had  joined,  as  it  was  ftdl  in  paper,  and  that  the 
defendant   had   not  pleaded.     Gibb.  2ot.  202.  pi.  13.  Hill.  4  Geo.  2.  B.  R.  Che 
Hollow  Sword-blade  Company  v.  Dempfey. 

Per  cur:  where  an  amendment  of  a  writ  of  eiTor  is  prayed  upon  the  ftatute  of  5  Geo.  r.  cap. 
1 3.  it  is  to  be  without  cojli ;  but  if  the  prayee  be  alfo  to  amend  the  ujftgnment  of  ettorSf  the  rule  is  'uriih 
4oJlif  becaufe  then  the  party  comes  for  a  favour  of  tlie  court.  Gibb.  a68.  pU  14.  Pafcli.  4  Geo.  a. 
B.  R.  Marret  v.  Gardiner. 

■ 

5.  2.  Provided^  that  nothing  in  this  afl  Jhall  extend  to  any  ap^ 
peal  of  felony  or  murder^  or  to  any  procefs^  or  any  indi^ment^  prt'^ 
fentmenty  or  informationy  of  or  for  any  offence  or  nufdemeanor 
whatfoever^ 


(S)    Statute 
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(S)     Statute  of  4  Geo.  2.  cap.  26. 

• 

4  Geo.  2.  cap.  p  N  A  C  T  S  that,  all  writs^  procefs^  pleadings^  rules j  But  by 
26.  5.  I.     *-*  indiSlnientSj   records^   and  all  proceedings  in  any  ^^^^5 

courts   of  jujlice  within   England^    and  in   the  s\  iTthis 
court  of  exchequer  in  Scotlandj  Jhall  be  in  the  Englijh  tongue,  sa  (hall 

not  €Xtend  /• 
the  court  of  the  receipt  of  his  Majejlyi  Exchejuer^ 

S,  a.  JUs^ranJlation  or  rrdjlake  in  detkjhip  in  proceedings  begun 
before  the  25/A  of  March  1 733,  being  part  Latin  and  part  Englijh 
fiall  be  no  error^  but  may  at  any  time  be  amended^  whether  in 
paper  or  on  record^  before  or  after  judgmenty  upon  payment  of 
reafonable  cojis* 

S.  4«  Every  Jiatute  for  arnending  jeofails  Jhall  extend  to  all  forms 
and  proceedings  (except  in  criminal  cafes)  when  the  proceedings  are 
in  Englifb,  and  this  claufe  Jhall  be  taken  in  the  moji  beneficial  man- 


ner. 


(T)     Variance  of  Names  and  Things  in  the 
Writ,  Count,  or  Specialty, 

I.  I  N  trefpafs  it  pafled  for  the  plaintiff,  the  defendant  alleged  in  Br.  rc- 

*  arreft  of  judgment  that  the  writ  is  arbores  fuccidity  cepit  &f  pleader,  pi. 

a/portavitj     and    in    the  count   (Juccidit)   is    left  out.     But   per  s.c-i^^!— 

S  trange  the  writ  is  good,  and  the  count  may  be  amended  by  the  in  an  aaioa 

ftatute ;   by  which  he  awarded  that  the   plaintiff  fliall  recover,  "po"  ^^ 

Br.  Amendment,  pi.  30.  cites  7  H.  6,  26.  wS'wL^ 

for  raifn^  the  yard,  and  tlie  tUclar*otion  *u*at  for  exaltinfr  the  yard  and  making  et  gutter  thtre,  and  fo 
more  coroprifed  than  was  in  the  writ.  After  verdi£t  this  was  lield  by  the  court  to  be  ill,  and 
nut  aided  by  the  ftatute.    Cro»  E.  S29.  pi.  ^4..  Pafch.  43  Eliz.  C,B.  Norton  v.  Palmer. 

1m  an  <ifirn  on  the  ftatute  for  the  tithes  0/.20  ocres  dc  qiiibus  quidcm  triglnth  acris  no  tithes  had 
Veeti  paid  &c.  af^er  verdi^'for  the  plaintiff,  it 'was  moved  to  amend  and  make  It  (viginti) 
according  to  the  firft  part  of  the  declaration}  but  all  the  rolls  being  vigintii  it  was  held  that  it 
could  not  be  amended;  but  being  after  veroif^the  court  inclined  tliar  it  was  well  enough,  and 
the  (trigiiita)only /t/r^/'^'»^f;  for  de  ^uibus  quidcm  acris  is  good  enough,  and  cannot  be  intended 
of  more  than  20  acres.  Sid.  135.  pi.  9.  Pafch.  1$  Car.  a.  B.  R.  Tanlhaw- v.  MiUlmay.-*^ 
Ley  99.  S.  C.  and  per  cur.  there  being  no  30  before,  the  30  is  void,  and  judgment  for  the 
pLiintiif. 

2.  Bill  of  debt  ofi^  ^narks  by  attorney  in  C.  B.  &c.  and  de^  Br.  Bille,  • 
mands  100  marisj  in  as  much  (ts  he  acknowledged  himfelf  indebted  to  ^^V^'^"^ 
the  plaintiff^   in   lOoL  and  it  was   abated  without  amendment.         UwHt 
.Br.  Amendment,  pi.  33.  cites  7  H.  6.  36.  ofdeht 

varies  from 
the  ohl'gatlon,  it  is  the  default  of  the  cleric  who  fees  the  record  and  the  fpecialty,  and  if  this  matter 
be  found  by  examination  of  the  clerk,  it  ihall  be  amended,  per  Fairfax  i  hut  per  Pigot,  a  thing 
'which  ought  to  come  by  information  of  the  fofty^  ui  the  viU^  mifieiyj  or  the  like,  ihail  not  be  amended. 
*Br.  Amendme'ht,  pi  48.  cites  9  £.  4. 15*  #  r  -^V   1 

B  b  a— C  c  a  '       3.  In 


9r.  replead*  %•  In  trefpafs  the  plainttil  c$uut£d  Quod  tran%rtffioneis 
•f >  ^  3-  pnedifiam  conUnuand§  till  the  day  tf  the  unity  diat  is  to  (ay,  the 
^lan^l  |8/£  4lcfj  €fMarch^  where  the  /^  ic/^x  t^r  iQfit  d^  ^  January, 
inO,  tiw  The  defendant  pleaded  other  mue  which  pafled  agaifift  hiniy  l^ 
miginaiwas  which  he  pfayed  ^HXiendment  ^  and  per  Newton,  this  is  reafomMe^ 
Vfj^iMA  ^^  ^^  ^^  ^y  ^  mifprifion  of  the  clerk,r  but  Foctefeur  coptra^  fc^ 
Irtdie  <b.  then  ^Jury  have  given  too  little  damages^,  and  then  attaint  }ies^ 
tiarMiakf^  (juscrei  for  the  jpIaintifF  recovered,  but  writ  of  error  was  brought 
A^fr^fi*  h  inimaiiatdyitr-^  Br..  Amendment,  pi.  3.  citefc  ao  H^6.  15. 

dbM  £o  Jm,  6  Jae.  which  is  after  the  tefte  of  the  original ;  agreed  that  tkis  fliall  not  be  aMed  hf 
tfie  ilacufie  of  j^oftuls*    »  BrowaL  273.  Mich.  7  Jac.  Anon. 

5^  in  debt  ^  ^i««!rl0  ftf^rWk  ^tf»;]^  W.   Langwat  Qpc»  ii|dciiture   (^ 

obtifitfion  ^Icfesdance,  and  becaufe  /i^^r  Indtntun  was  LangauHity  ^nd  ikt  umk 

where  the  VMS  LamgwoSj  leaving  out  (a)  therefore  ill,  but  becaufe  it  wa^ 

writ  varies  tnirpriilon  of  die  clerk,  therefore  it  viras  amended^    Br.  Ameqdr 


Br.  Amendment,  pL  tS.  cites  si  H.  6.  j»  debt  upon  an  obUgation.  the  pjmntifwas  mmtd  R* 

BUI  in  the  writ,  and  R.  HuH  in  the  oblieation,  and  it  was  amended,  ttioasb  it  be  ongia))  i  ffp^n^ 
St  was  (aid,  pvtivtiiiitrtt^  if  it  was  the  d^tndata  who  was  mfnamtd\  quaere  divedkty ;  but  the  naCM 
is  that  for  a  fyllable  or  letter  too  much  or  too  little  no  writ  (hall  anate,  »nd  if  Uw  letter  (i)  m 
added  to  R.  Hill  it  will  be  R«  Hull*  tlierafore  ic  was  amended.  Quod  nou  bene.  Br.  AmendU 
asCDUi  pL  40.  cites  11 K.  6. 43* 

5.  Where  die  writ  was  Jo.  LittUttmr  and  die  ffatitA  W.  lAuU^ 
ifffiy,  and  wbeee  die  patent  was  WlQ'  ibis  and  Kic*'  Niy^on>  and 
the  writ  Will*  Has  and  BUc'  Newton,  thofe  (haU  not  ue  amended  ; 
for  the  proper  names  of  juftices  or  of  parties  cannot  be  amended»^ 
Thel»  Dig.  224*  lib.  x6«  cap.  6.  &  26.  Trin.  27  £L  6.  Amend* 
aMtit  34. 

6.  Writ  of /^^froffdfe  deeds  was4^fr^»jfi'/4^^  minu^ 
nenta,  pid  the  count  was  hU  ons  dad  tffrpmnty  ind  on/s  ktttr  ^ 
mitomejy  and  therefore  the  count  ill,  and  could  W^  be  amcodej^ 
ttnleis  ex  a&nfu  partii^m^  becaufe  the  count  was  ^  another  term* 
Be  Amendment,.  pl«  zS-  cites  3$  H«  6.  37.. 

j^  hi  firoiUo  ontry  the  eertaintf  of  the  l$nd  was  mitud  in  tb$ 
0§mty  aifd  was  abated|^  and  not  amended.    Br.  Amendment^  pU 

u6^oites38|I..6.  X. 
HcIivmu       8w  peh  upon  indenture  againfi  the  aiht  rfVlvihstt  the  Af«^ 
J|n^^.   eiaky,  is  aUoi  ofMarj^  if  it  be  found  by  examination  that  thederk 
iS^^aS^  vdio  made  the  writ  had  the  indenture,  then  die  writ  <»iginal  fliaft 
Ca^iia.  beamendedi.   Br^ Amendment  pi.  71^ cites  11  E.  4*  y 

%hiintbtitmt7*S,€M  vrnfmitiidt  and  therefoce  the  ddttdcait  pUadtd  Oh  varianet  h  At  C9mf, 
and  becattib  tli9  dc^ration  was  entend  this  fame  tann»  therefore  it  was  amended  per  judidum ; 
aqodnota.    Br- Jimendmsnt, pi. 69cices J4;£.4.^sc.  ^       .         ^.j 

^Whn«  the  declaration  varied  from  the  ofiginali  m  the  dtftnitutfi  mm  W  oJdkkm^  it  was  faid, 
that  the  cur^itor  or  clerk  that  made  out  the  writ  may  be  or<imd  to  ait«ad|  and  if  his  luftcuftiam 
^vwe  eight,  ttmital  the  writ  t^  them,    a  Vent.  44.  Pafch.  ii  W  «t  V«  aq  Q.  ••  ^fl«^• 

»  f  340 1 

S.  C.  cttedT       a.  |n  zfirmedon  bsought  t^  a  pfltent  fM.  f.  A&four  cafitd 

t^lL  /^4^'  ^f  the  four  firjl  words  were  omitted^  viz.  H.  R.  A.  F.  fe^ 
Z'i^M^  Hemicus  R&  Anglia:,  Franciss  &con  puipofe  that  diere  im^t 
p.  Mich.  *s  be  die  more  room  *  to  Aouriih  and  beautify  dienk  with  gokL  The 
^1^^'   j^keqier  feid  be  would  c^ufc  #e  iame.  to  be  aioended  if  the 

^  jumcea 
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JMftiocs  of  Cf  9*  would  certify  th^c  l^e  might  i  but  ^ifterwau^  thf*  cafe.-^ 
fatent  was  allowed  in  C.  B.  to  be  eooJ,  as  it  was  by  reaiozi  of  ^'^-  ^*^*'^ 
he  number  of  patents  thaf  ^e  fi^   1).  34»-  ^S^5J^  Trin,  17  tbj^tht  ' 

£lis|«  Pi^y  Y*  Moiintford.  reporter  iit 

a  nota.        * 
9.0.  cited  Arg.  GoOb.  415. 

to.  RefolTed  per  <ot,  ^tn*.  that  wher^  the  original  writ  varnf  Holu  vpy 
^fl«  li^*  declaration  it  is  not  remedied  by  anv  (btuttt  of  jfOj^ils.  |'^'  ^  **" 
j  Eep.  37.  Paich.  34  Jac,  [but  feema  mfprinted  lor  ^li^.]  s.p.JLr 
fiiihop's  cafe.  s.  i^.  Ar«t 

and  fipena^ 
adfQitted  per  cor.    Cro.  J.  674. 675.  Mich.  11  Jac  C.  B.  iu  pi.  i.  . 

11.  In  fUtt  Soi  800 L  the  PlaintiiF ^iS^rci  upon  a  ftatut^  qUi-  Bvlft.  a^T?- 
gatory  fih)$n4ui^  s»  ^'.wfij  ^^  it  appeared  t»  ie  pay^k  at  a  cetf  |^  ^fj^^ 
tain  day ;  this  was  helcl  by  the  whole  court  to  b^  a  fault  incurable  s!  i,  ciart 
Cra  J*  316.  pL  %o.  Mich.  10  Jac.  Fox  v.  Inkes.  noc  a|i|»c^ 

12.  The  plaintifF  was  a  biihop,  and  declared  upen  a  kafe  made  ^'^^ 


^  bimmFy  and  the  arigimd  toas^tfa  Ui^  made  by  bis  preiecMri   siihop  of 
fdjudged  that  this  is  a  material  error,  and  though  it  was  afteif  4  Worce- 
yerdia,  it  was  not  helped  by  the  ftatute  of  iS  EIiz.  and  dierefi^rf  fter's  cafe. 

the  ju4m^t  was  reverfed.    3  B"^*  ^4.  Mjch.  14  Jac,  Yoiwg  in^i.  g.^** 
V.  Bifhop  of  Rochefter.  RoU.  Rep. 

43».  pL 
16.  the  BHbop  of  Rochefter  v.  Long,  8.  C.  and  theugtH  it  was  ebjeAed  that  the  point  of  the  writ 
fvas  the  walte  lor  which  the  a^Hon  wai  brousht,  ami  that  the  time  of  nukiaa  tfie  leafe  was  mic 
l^ateriali  and  that  tt  was  oot  U^  Bilhop's  c^e,  as  had  beea  ursed.  for  |here  tbf  wiance  was 
nateriali  bscaufe  Chriftopher  and  John  could  not  he  one  antf  tne  fame  perfon  \  hot  the  eouft 
l^eld  this  9II  ope  with  Biihop't  cafe  r  for  the  leafe  by  the  predeceflbr  caonot  be  intended  the  If^e 
made  by  the  fucceflor ;  and  they  raverfitd  tbejndgmenr. 

13.  In  warrantia  chai;tse>  the  plaintifF  counted  upon  ahe^mnt 
nade  by  dedi  &  concefli  ad  D.  in  Norfolk,  whereas  the  ifnd  tc/f  / 
l(u4  to  be  ia  amtber  tawny  and  upon  demurrer  this  ^rois  fiiult  zbt 
feared,  and  it  was  denied  to  be  amended,  becaufe  it  waa  pleaded 
without  a  ferjeant^s  hand.  Hob.  249.  pU  322.  HilL  ^6  Jao« 
Barret's  caie. 

14.  Error  of  a  judgment  in  ailault  in  battery,  the  writ  was  ^flbolk  aM 
direHedio  the  Jberiffof  MddUfex^  and  in  C.  B.  the  plaintiff  A-  ^|K7** 
ekrod  ypen  an  a^ion  in  Londouj  and  (o  there  was  variance  Uaogtoo  ia 
between  the  writ  and  declaration.  The  court  held  it  to  be  ^^^tn.  Mi(U 
erroBOOiis.  It  is  true,  where  there  is  no  original  it  is  helped  by  j^^'^^"^ 
the  Aatute,  but  a  vitious  original  is  not  helped,  wherefore  the  oatheftte 
judgment  was  reverfed;  for  the  court  is  certified  that  this  is  th^  >t  was  laid 
writ  in  this  plea,  betwixt  the  £une  parties,  and  the  court  will  noc  ^^^^^Ijl 
intend  another  writ,  or  that  it  was  without  writ.  Cro.  J.  479.  after  a  1^ 
pL  3.  Pafch.  16  Jac.  B.  R.  Pollard  v.  Blight.  dia,  the 

that  it  was  aided  by  the  ftatute  as  the  warn  of  an  original  writ  is,  and  that  this  biU  in  L  .odon  ie 
as./K>  biU  at  all  for  this  aAion  brought  and  tried  in  Middieiex.  Cra  J«  *H^  pt  4.  HilL  17. 
Jac.  BJl.  Calthorp  t.  Culpepper^*— >Palm.  cites  418.  S.  C. 

15.  In  tre(paf$;  the  original  writ  was  of  trcfpafs  in  Ruddlebwy 
and  the  declaration  was  of  trefpafs  in  Boxe ;  it  was  certified  that  thia 
was  the  writ  on  which  the  4eabuatioR  was  founded,  an4  upon 

Sci. 
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Scu  Fa;  two  nihils  returned,  though  it  was  known  to  one  of  the 
judges  that*  Ruddlelow  was  an  hamlet  of  Boxe,  yet  the  court  not 
knowing  it,  it  was  held  a  variance  in  fubftance  not  helped  by  any 
ftatute,  and  judgment  was  reverfed,    Cro.  J.  664,  pi.  17.  Hi!! 
20  Jac.  B.  R.  Hendy  v.  Thirft. 

i6>  In  debt  on  account,  the  writ  was  recited  in  the  declaration, 
'and  the  account  W2S  Jit  forth  to  be  apud  Exofty  whereas  the  origi'nal 
Re"  u  V  ^^^*  ^^^  cirtified  Devon.  It  was  moved  m  arreft  of  judgment, 
Trelawny,  for  that  though  the  (latute  hdps  after  verdi£^  where  there  is  no 
aliasyKellyi  original,  yet  when  there  is  an  original  which  varies  from  the  decla" 
*^/dU  ration^  and  docs  not  warrant  it,  it  is  not  aided  by  the  ftatute;  but 
■ridcd-  P^i*  cur.  this  is  not  any  original  for  this  action  in  the  county  of 

Latt.  116.  Exon,  and  fo  it  &ali  be  taken  as  if  there  was  no  original^  and.fo  be 
^'Re'*n"r  ^^^*"  ^^^  purview  of  the  ftatutc.  Cro.  J.  674*  pi.  8.  Mich, 
s!  c.^no^ '    21  Jac.  C.  B.  Reynel  v.  Kelfcy. 

jttdg- 

meot.— Ibkl.  A25.StoC.  ix\^  tlie  court  divided. 

•    17.  In  error  brought  ft)  reverfe  a  judgment' in  an  inferior  court, 

for  that  the  flaint  was  entered  againft  Francis^  and  ^t 'proceedings 

were  againjf-  John.     By  Roll.  J.   The  plaint  being  in  the  nattire 

of  an  original  writ,  it  cannot  be  helped,  though  it  be  after  a  verdid. 

Sty.  115.  Trin.  24  Car.  Brereton  v.  Monington.  "* 

^  flat.  16       18.  Judgment  in  cjedione  firms  was  reverfed,  bepufe  the 

<c  17  Car.     words  vi  Q  armis  in  the  writ  were  omitted  in  the  declaration. 

•.cap.  8.      Q^^^   Q    ^Q^    ?z£c\i.    II    Car.    B.   R.    in  cafe  of  Mayo   v. 

Cogfbill. 
aKeb.483.  ig,  Dg},t  upon  thefiatute  of  hue  and  cry  againft  the  hundred 
5cr  vVthc**^'  was  by  original,  and  at  the  nifi  prius  the  plaintiff  was  nonfuit. 
Inhabitants  becauie  the  original  was  (Edward^)  when  it  (hould  be  (Edmund.) 
of  Lcfeicfs,  'A  rule  was  made  for  the  curfitor  to  attend,  and  that  if  he  had 
ni^'r  — ^  right  inftruftions  then  to  amend  it,  which  he  did  in  open  court. 
Ibid.  487.  Sid.  412.  pi.  8.  Pafch.  21  Car.  2,  B.  R.  Parker  v.  Hundred  of 
pi.  31.  SC.  'Little  and  Lefney, 

adjornatur. 

»       iTbid.  49S  pi.  5){.  The  King  v.  the  Hundred  of  Little  and  I«fnes,  S.C.    The  court  ordered  an 

aroendnent. 

Eja'imeHt  bf      20.  The  original  in  treipafs  was  ^are  claufum  fregity  and  the 

tmfi.igei,  declaration  was  J^are  claufum  fsT  domum  fregit  y  and  after  a  judg- 

W,7o^'  ^^^^  ^^^  ^^  plaintiff  in  C.  B.  and  a  writ  of  error  brought,  this 

atrnofpAj^  variance  was  ailigned  for  error;  but  it  was  argued  that  this  ori- 

ture  &c  ginal  being  certified  3  terms  fince,  and  no  continuances,  it  could 

dia  it  was  ^^^  ^^  ^^  original  to  this  action,  and  fo  a  verdift  may  be  intended 

moved  that  Without  any  original,  which  is  aided  by  the  ftatute  of  jeofails,  and 

this  fuit  is  the  judgment  was  affirmed.     3  Mod.  136.  Trin.  3  J.ac.  2.  B.  R. 

wriSnd*^  Taylor  V.  Brindley. 

the  .writ  does  not  warrant  the  declaration  ;  for  the  wipnai is  of  one  mejfua^e  aad  60  aerti  of  /and. 
Per  cur.  abfente  Richardfon,  This  (hall  not  be  intended  the  original  upon  which  the  plaintiff 
declared,  but  thnt  there  was  another  original  which  is  imbf%%lcd\  ift,  becaufe  the  writ  bears  tefte  iS 
Aprilis,  returnable  15  Pafch;  and  this  declaration  is  in  Trinity  terro,  and  here  is  no  continuance 
upon  this  writ*  zdly,  The  writ  is  againd  the  defendant  and  a  copyholder^  and  in  this  declara- 
tion there  is  no  name  of  the  co[/yholder ;  and  fo  thi*;  want  of  an  original  is  aided  by  the  ftatu(e 
of  jeofails^  and  judgnient'  forthe  pljpntilT.  Cro.  C  317.  pL  10.  Mich.  9  Car.  B.  R.  Joluifon 
▼.  Davy. 

(U)     Variance 
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(U)     Variance  between  Count  and  Count,  where 

there  are  feveral,  amended. 

I.  T^EBT  upon  an  obligation  of  12  Nov.  after  imparlance,  and 
-■^  in .  the  next  term  the  plaintiff  declared  anew  upon  an 
obligation  of  12  FcL  and  upon  nihil  dicit  had  judgment.  Upon 
error  brought  the  court  were  divided  whether  this  fliould  be 
amended.     Golds.  136.  pi.  36.  Hill.  43  Eliz.  Wilkinfon's  Cafe. 

2«  In  debt  upon  obligation  dated  13  Feb.- ^tcr  imparlance  a  2d 
declaration   was   made,  which   was  ~of  obligation   dated   15    Fei* 
After  Non  ell  faftum  pleaded  and  ijjue  entered^  the  variance  was  g'^"]^?^'  ^^* 
difcovered,  and  prayed  to  be  amended  and  made  agreeable  to  the  Bowes,  * 
firft  declaration,  ana  fo  it  was  ordered  per  Cur.     t  or  the  firft  is  s.  c.  fays 
the  principal ;  and  all  the  prothonotaries  faid  that  this  is  no  incon-  ^y^^  ^'  ^^^ 
venience  to  the  defendant;  for  YiV^flea  always  refers  to  the  firfi  denied  to  be 
declaration^  and  is  entered  as  to  the  firft.     Cro.  J.  105.  pi.  41.  amended, 
Mich.  3.  Jac.  B.  R.  Burrel  v.  Bowes.  YJ""'^?  ^*"' 

•^    ''  defendant 

had  pleaded  to  it>  and  by  fuch  amendment  his  plea  would  be  altered,  and  fo  the  trial  would 
go  againft  him  ;  but  afterwards  it  was  granted  tu  be  amended  per  tot.  cur.  Fur  the  imparlance 
was  entered  Hill,  i  Jac.  and  the  iffue  was  Pafcli.  2  Jac.  but  the  defendant  was  admitted  to  plead 
dc  novo  aC  his  pleafure.— See  3  Bulft.  227.  Mich.  14  Jac.Milward  v.  Maby,  like|)oint;  and  the 
better  opinion  of  the  couit  feemed  to  be>  that  the  judgment  was  well  given,  and  not  erroQeous. 
■        And  fee  ibid.  22^,  229.     Milward  v.  Watts,  and  Cro.  J.  415.  pi.  4.  S.  C. 

3.  In  eje^ment  the  plaintiff  declared  upon  a  denufeof2$  March 
6  ^ac.  by  virtue  whereof  he  entered,  and  was  poffefled  until  the 
defendant  poftea,  viz.  anno  fexto  fupradi£i:o,  ejeiS^ed  him.  After 
imparlance  the  plaintiff  made  zfecond  declaration^  and  therein  the 
ejeftment  was  fet  forth  to  be  Maii  anno  fupradic^o,  which  was 
right,  and  fo  found  againft  the  defendant;  but  whether  this  was 
erroneous,  becaufe  no  day  of  ejecStment  was  mentioned  in  the  firft 
declaration,  was  the  queftion.  It  was  agreed  per  cur.  that  if  any 
matter  olfubjiance  be  omitted  in  the  firjl  declaration,  which  is  the 
principal  and  material  declaration,  it  cannot  be  aided  or  amended 
by  the  fecond\  for  that  is  but  a  mere  recital  of  the  firft,  Cro.  J.  31 1. 
Mich.  10  Jac.  Merrell  v.  Smith. 

4.  The  plaintiff  declared  that  the  defendant  die  Augujli 
afjaulted  &c.  omitting  the  day  of  the  month  \  but  the  declaration  upon 
the  imparlance  roll  was  perfeSf.  After  a  verdict  and  judgment,  it 
was  aifigned  for  error,  and  took  a  difference  where  xhcfirjl  decla^ 
ration  hperfe^f^  and  the  2ddife£livey  that  this  is  not  error;  for  the 
court  is  to  adjudge  upon  the  firft  declaration  only,  the  2d  being 
only  a  recital  of  the  firtt,  and  begins  with  an  alias  prout  patet  &c . 
The  court  held  the  firft  declaration  imperfed  and  void,  and  that  the 
omiiHon  of  the  time  is  matter  offubftance,  and  reverfed  the  judg- 
ment.    2  Roll.  Rep.  152.  153.  Hill.  17  Jac.  B.  R.  Bicroft's  cafe. 

5.  In  a  declaration  delivered  by  the  by^  the  plaintift'^s  chriftian 
name  was    miftaken  John^  where  it  ihould  be  Peter.    Powis 

4-  and 
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and  Gould  J.  (being  only  in  court)  held  it  not  amendable,  becaufe 
there  is  110  writ  which  it  can  hi  amended  hy^  2  Ld.  Raym»  Rep. 
771.  Trim  I  Ann.  B*  R.  Poitvin  v.  Tregcagle. 

6.  tn  aflault  and  battery,  the  firft  count  was  of  a  battery,  b;^  th6 
defendant  on  John  B«  and  the  fecond  and  3d  counts  were  of  4 
battery  by  the  defendant  on  the  faid  Sanu  (which  was  the  defen- 
dant's name  inftead  of  the  plaintifF's.)  After  verdi&  for  the  plain* 
tiff*,  this  being  mored  in  arreft  of  judgment,  the  court  held  that  it 
was  aided  h?  the  x6&  17  Car.  2«  which  helps  all  miftakes  of  the 
chriftian  and  (urname  of  the  parties  who  are  once  rightly  named, 
before  in  the  fame  record,  and  here  John  is  named  right  in  the 
fird  count.  Comyns's  Rep.  5^7.  HilL  10  Geo.  2.  C.  B.  Black- 
tock  V.  Manner. 
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(W)     Variance  of  Names  and  Things  in  the  Writ, 
and  Rc-attachmcnt,  &c,  amended. 


was    8  Rep.  r^fi* 
at"   b.  cites  S.C* 


1.  TN  annuity  the  defendant  prayed  in  aid,  and  the  prayee 
tjfoigned,  and  at  the  day  of  adjournment  the  defendants 
Urney  was  ejfoigned,  and  the  name  of  the  plaintiff  varied  from  the 
fffiigny  and  becaufe  it  was  a  common  ejfoign  it  was  amended.  Br. 
Amendment,  pi.  26.  cites  2  H.  4.  4. 

2.  In  entry  upon  the  ftatute  of  R.  the  original  was  to  the  Jheriff  ^^f  if  the 
pfS.  againjl  J.  B.  of  a  in  the  county  of  B.  gentleman,  and  W2is  fine  jf'^^^^"^ 
die  by  demife  of  the  king,  and  re-attachment  to  the  Jheriff'of  S.  againjl  rlie  re-at. 
y.B.ofd  in  com,  tuo,  gentleman  j  and  per  Danby,  Choice,  Davers,  taehmtnt  ir. 
and  Moyle  J.  it  fliaU  not  be  amended;  for  then  J.B.  of  C.  in  f;^^';,^'^/^ 
the  county  of  B.  is  not  attached.     But  per  Afhton,  Laicon,  and  mended  • 
Danby  mutata  opinione,  it  Ihall  be  amended.     Bn  Amendment,  for  it -is  not 
pi.  67.  cites  a  E.  4.  7.  xh^i^xmt 

*^        '  ^    '  pcrfon,  and 

thea  the  defendant  is  not  re-attachcd ;  per  Danby,  Choke,  Davera,  and  Moyle  J.  Br.  Amendment, 

pi.  67.  cites  4  E.  4  7. But  it  one  be  named  J.  HUchit  in  the  original,  and  J.  Hitcbcoch.  in  the 

re-atuchroent>  this  (hall  be  amended ;  for  it  nuy  be  intended  one  and  the  fame  perfoo,  and  known 
hj  both  names.    Ibid. 

3.  H^rit  of  adjournment  of  a  term  made  mention  only  of  common  Br.  Difcon- 
days  of  the  term,  as  anions  and  procefs  returnable  odl,  Trin.  15  Trin.  ^»""i*"cc, 
&c.  bad  day  15  Mich.     A  plea  had  fpecial  day  upon  bill  in  B.  R.  "^l^tcs"' 
the  Monday  after  o£f.  Trin.  and  was  at  iffue,  and  paflcd  for  the  s.  C— ;- 
plaintiff,  and  was  difcontinued  for  want  of  mentioning  fpecial  day  in  ^*"-  ''a»"*»*- 
the  writ  of  adjournment,  and  could  not  be  amended ;  quod  nota  5  Siw^sl'c.^ 
by  which  the  writ  of  adjournment  and  the  roll  of  it  were  amended 

by  a  fpecial  z&,  of  parliament.     Br.  Amendment,  pi.  70.  cites  4 
£.4.  41. 


(X)  Variance  of  Names  and  Things  in  the  Writ, 
Imparlance- Roll,  or  Plea-Roll,  or  Nifi  Prius 
Roll,  amended. 

I.  TAEBT  for  buying  6^  combs  of  grain,  and  this  contra  for- 
•*-^  mam  ftatuti.  The  defendant  faid  that  he  did  not  buy  the 
faid  60  [combs']  modo  &  forma,  and  fo  to  ifluc,  and  did  not  anfwer 
to  the  4,  and  it  was  moved  to  have  it  amended ;  but  per  cur.  it 
cannot  be;  for  then  this  is  not  the  plea  of  the  defendant  for  part, 
smd  this  is  matter  and  fubftance,  and  the  a6l  of  the  party,  and  not 
mifprifion  of  the  clerk.  Quod  nota.  Br.  Amendment,  pi.  i, 
cites  27  H.  8.  I. 

2.  A  declaration  was  of  a  trefpafs  done  the  J2th  of  Jan.  45  Eliz, 
and  the  record  of  nif  prius  was  of  a  trefpafs  the  12th  of  Jan.  25 
Eliz.    The  vcrdift  found  the  defendant   guilty.     At  the  day  in 

Vol.  II.  D  d  bank 
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bank  the  plaintifF  prayed  amendment  of  the  nifi  prius;  but  the  court 
held  it*  not  amendable.     Mo.  68 1 .  pi.  935.  Anon. 
YcKMr,4..         2,  In  ejeSlment  brought  of  two  houfesy  the  bill  fAtA  was  only  for 
BrmviTi?^      cnif;  but  the  defeiKlanc  by  the  Paper-book  pleaded  to  both  the" 
fccms  to  be  mcfluages  Not  Guilty,  and  the  roll  and  record  of  niji  prius  were  two 
houjes.     After  vcrdidt  and  judgment  entered  for  the  plaintiff,  a  writ 
[  344  J  ^^  error  was  brought,  and  before  the  record  was  removed,  the  plain- 
tiff moved  that  the  bill  upon  the  file  might  be  amended  and  made 
only  a  ^^^  mefTuages.     It  was  refolved  by  the  whole  court,  that  becaufe 

theicof.  ^^  defendant's  plea  was  of  two  mefTuages,  and  the  roll  and  record 
accordingly,  the  bill  (houldt be  amended ;  for  the  bill  which  men- 
tions only  one  houfe  could*  not  be  the  ground  of  all  the  proceed- 
ings afterwards,  but  it  was  as  if  no  bill  had  been  filed  and  thercfor| 
it  Ihould  be  fupplied,  and  fo  it  often  had  been  done  before  the  re- 
cord was  renewed  [removed.]  Quod  nota.  BrownK  144.  Mich* 
7  Jac.  [B.  R.]  Saunders  v.  Cottington. 
Hct  164.  4*  Adlion  was  brought  againft  W,  Malin  of  Langley\  and  the 

s.cianU  record  of  nift  prius  was  W.  Langley  of  Matin,  But  per  cur.  it 
fecms  to  bo  fljjjl  be  amended,  for  it  is  a  plain  miflake  of  the  clerk,  for  the  whoU 
tranflaiion  ^^^^^<^  bcfides  is  right^  and  the  record  of  nifi  prius  ought  to  be 
of^Litt.  amended  by  the  record  in  bank  according  to  44  E,  3.  But  if  the 
Rep*  iffue  had  been  mijiaken  it  had  been  otherwife.     Litt^  Rep.  349. 

Mich.  6  Car.  C.  B.  Malin^s  cafe. 
Hutt.81.  5,  In  ajfumpfit^  the  writ  and  declaration  were  againft  Ann,  exe- 

Wadc's  cafe  ^.^^j-ij^  ^f  g[j.  William  Wade,  and  the  ifTue,  record,  and  venire  fa- 
cordingiV»  ^^^^  werc  accordingly ;  but  the  writ  of  hah.  corpora  jurat'  were 
and  ftdif-  between  the  plaintiff  and  the  Lady  Wade,  executrix  of  Sir  Henry 
fcrencewas  w^Je  Knt.  and  therefore  it  was  moved  in  arreft  of  iudemcnt  that 

triken  that      .  ....  rj^  ^  i?.i«/r 

when  the  it  was  a  trial  Without  warrant.  13 ut  per  tot.  cur.  bccaule  the  mue^ 
niTi  prius  is  the  record  of  nifi  prius,  and  the  venire  facias  were  good,  the  mif- 
^h  ^ijf^*^"  prifion  in  the  hai».  corp;  was  but  the  fault  of  the  clerk,  and  well 
mending  it  amendable.  Cro.  C.  32,  pi.  3.  Pafch*  2  Car.  i.  Ann  Smith  v. 
would  pre-  Ann  Lady  Wade. 

judicc  the 

jury  l>y  fjlfifyinjj  thjir  vcrdidl,  it  fhall  not  bo  amended,  but  in  tliis  cau  it  ia  but  the  writ  by  which 

the  jury  is  warnca  to  appear. 

Tre<pafs  6.  The  writ  of  nifi  prius  is  amendable  bv  the  ftatute  8  H,  6. 

^'irf '  'r/2  ^^  ^^  ^^  made  according  to  the  record,  but  with  this  caution, 

7  defen*  Yiz.  that  the  record  of  nifi  prius  has  fuffcient  matter  in  it  either  ex- 

dants,  who  prgfs  or  implied  to  give  authority  to  the  jujl ices  of  nifi  prius  to  try  the 

'  w^C''^  iU^^ '  ^^^  ^^^y  cannot  try  any  ilfiie  by  torce  of  the  ftatutes  thereofi 

Vn-^^hJ.'^A  '  Jn^ide  without  authority  given  to  them  by  writ  of  nifi  prius.  8  Rep. 

il'u-' »:  :ijf.  r6i.  in  Blackamorc's  cafe. 

the  itiiat'  Sc  diftrinpns  was  ag.litift  all  7,  only  the  ijf'*t  on  tJx  nifi  ptiui  rcV  iv.is  foircd  by  f^vr  Wv,,trrr- 
..V.v  ;*t  ilie  K\\\U<i  a^ul'iji  7.  And  after  levcral  motions  in  arreft  of  jddjiTient  it  w.is  refolved  by 
the  vvl»t>le  oourt,  That  the  nifi  prius  roll  wai  in  this  cal'e  amendable  j  htie  the  itidge  h;«  an  ini'- 
plied  at  tU'>iity  i  for  here  i^  an  iifue  joiiied  on  the  veconl  by  all  7,  If  out  JJuc  Lui  U  r  t.tt'^  *'y  /Ar 
r,  rj  '.n-fhfr  iy  the  otixr  2,  if  h.ul  been  otherwife.  Tht  jut  at  %  and  d'.jii  'n^uf  <*»vr  a^-i^rp  if  I  7,  to  try 
ihiN  \i\'ni:  oi  Not  Guilty  ;  fo  tl.at  tl^c  /*/<//*  La  pLinty  animplitd.wtfy'r.  y  to  try  the  ilfnr  h-tu  <?en  the 
;>h'iitirt'  nnd  the  7  ;  and  that  omilVmn  it-  plainly  a  mifprifion  of  the  clerk,  and  therefor*  fuch  a 
inlllake  in  a.l  actions  and  cafes  is  aniendaMe,  and  e(pcci.illy  in  th:s  action  of  cjeftment,  wliere  alL 
-  :nc  hound  hv  rule  of  conrt  to  confef*  leafe,  cntn',  and  oufter.  T2  Mod.  107.  Mich.  8  W.  j. 
White  V.  the  Bi)lion  of  SVoiccftet.  ■>  mS.  C«  £c  P«  aiid  aoching  is  tu  cosne  in  quciUoa  but  tlie  title; 

aud 
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and  tl^okby  J.  ihid  the  rule  implies  a  confent  that  ic  (hould  be  amended.  Comh.  39^.  Mich* 
8  W.  3.  B.  R.  Tynct  v.  the  BiOiop  of  Worctller.— Ld.  Raym.  Rep.  94,  Tile  v.  tlw:  biihop  of 
Worcefter,  S.  C.  and  amended  accordingly. 

7.  The  defendant  pleaded  in  abatement,  and  there  being  a  judg-  l^d.Raym. 
ment  to  anfwer  over,  iffue  was  joined,  and  it  was  tried  in  the  coun-  ^ohcrt*eeri 
try,  and  the  plaintiff  had  a  vcrdidl.     It  was  moved  to  fet  afide  this  v.  Ch.<nc«U 
judgment,  becaufe  the  plea  in  abatement  was  not  entered  on  the  ^"r  ^-  ^-  -'c- 
nifi  prius  roll,  the  plea  roll  was  right,  but  the  nili  prius  ftiall  not  g" j  ["yl^* 
be  amended  by  that  j  and  for  this  reafon  the  court  fet  aii'de  the  that  ail  the 
judgment.     5  Mod.  399.  Pafch.  10  W.  3,  Durbartine  v.  Chan-  rr3-'^«^«»'s«»i. 

11  B.R.andhll 

^^""^-  the  protho. 

notaries  of  C.  B.  ceitlfied  that  the  conflant  pra^ice  is  to  have  the  pica  in  abatement  entered  in  the 
nifi  priusn)U.— — S.  C,  cited  Carth.499.  in  cafe  of  Harper  v.  Davys.         S.  C.  cited 
Ld.  Raym.  Rep.  510.  in  B.  R.— -S.  C.  cited  12  Mod.  274  Hill   12  W.  3.  in  S.C.     f    -5  >i  r  1 
of  Harper  v.  Davisi  u  hich  was  thus,  viz.  ofptrupfit  \  the  ^Ua  'u/'U  enttred  in  Eajler-tcrm^     L    J  T  J  J 
the  mcnantrJttn  was  fif  n  ^r// entered  in  lUilnry-urtn.    On  ilToe  joined  it  was  tried  by 
nifi  prius,  and  tt»e  v^rdidt  was  fet  afulc,  and  a  ncrv  trial  framed,  ami  tried  this  term  in  London  ; 
and  in  ibe  nnu  mjipiiui  toii  tbt  ftlutita  w*re  of  t hit  Urrttf  aiul  that  the  party  appeared  and  pleaucd  this 
term,  and  verdiA  thereon;  and  now  judgment  was  arrc(led»  becaufe  the  ijfue  on  the pha  rvHii  of 
Etifttr  toMf  and  the  new  rrMlisbuf  a  contiuu.tn.e'ij  th^jltysc  caufe,  and  fo  the  record  of  n»fi  prins  differs 
from  the  plea  roll.    12  Mod«  274,  Hill.  12  W.  3.  Haqier  v.  Davys.— f-«»Carth.  498.  S.C.       ■  Ld. 
Rjym.Rep.  510.  S.  C.  accordingly. 

8.  In  trover  the  plaintiff  had  defcribed  the  parcels  of  goods  in 
the  nili  prius  roll  different  from  what  he  had  in  the  copy  of  the 
iffue,  A  rule  was  granted  to  fhew  caufe  wh^  die  nifi  prius  roll 
fhould  not  be  amended  by  the  copy  of  the  ifiue,  and  afterwards 
(ahfente  the  Ch»  J.)  was  made  abfolute.  Barnard.  Rep.  in  B.  K* 
441.  Pafch.  4  Geo.  2.  Blackford  v.  Hudfon. 


(Y)  Variance  of  Names  and  Things  in  the  Writ^ 
Records  of  Nifi  Prius,  Pofteas,  and  other  Recordsj 
amended. 

I.  XT  Ariance  was  between  the  record  and  the  writ  of  certiorari  i 
^    for  the  one  was  H,  Grene  and  the  other  was  H,  de  Greene^ 
and  therefore  they  would  not  proceed.     Br.  Record,  pi.  42^  cites 
28  Aff.  52. 

2.  The  record  of  hank  was  y,  B.  Gent,  and  in  the  record  of  nifi 
prius  (gent.)  was  omitted^  and  it  was  amended  without  repleading. 
Br.  Amendment,  pi.  105.  cites  39  E.  3. 

3.  In  all  cafes  where  the  roll  is  entered  contrary  to  the  original^  or  8  Rep.  156. 
the  like,  it  mall  be  amended.     Br.  Amendment,  pi.  74.  cites  7  b.  cites  S.C. 

TT    1;       '  »   r      ^T  /    that  in  all 

"•  "•   45*  fuch  cale« 


allocatur,  but  it  was  amooded  accordhss  lo  clto  original  by  aflent  of  th«  court.    Br.  Amendmeuty 
pL  36.  cites  19  H.  6.  15. 

4.  Delft  againji  y,  M  ofS.  hujbandman^  and  the  ijite  In  the  record  Fitzh.  A- 
was  if  he  was  bujbandimm  die  l/revis  or  not,  and  the  record  of  nifi  "J«"^^ni<^"t. 

D  d  2  frius  ^^'  '^' ""''' 
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s  c"^d  ^^^^^.  "'^/'^^^^cfe  words,  die  hrevis,  and  yet  the  jufticcs  took*  the 

8'Rep.'i6i.  verdidt,  if  he  was  hufbandman  die  brevis,  and  at  the  da^  in  bank 

b.  anu  f.iys  the  plaintiff  would  have  amended  it  by  the  fhitute  according  to  the 

^  bf  ^  V  *d  ^^^  which  was  right,  and  was  not  fuftered ;  for  as  here  the  inquiry 

to  the  writ  ?^  ^^^  juftices  of  nifi  prius  was  without  warrant,  becaufe  it  was  not 

of  nifi  prius  in  their  record.     Quaere  if  it  be  aided  now  by  the  ftatute  of  Jeofails 

'**?i  ^^^  3^  ^'  8-   It  feems  that  it  is  not  j  for  it  is  not  the  default  of  the 

Sthc  Vierk  P^^X*  ^^^  attorney,  nor  counfelloVs,  but  the  default  of  the  officers, 

ofthctrca-  Br.  Amendment,  pi.  82.  cites  11  H.  6.  11. 

fury  who 

writes  it,  is  therein  amendable  by  this  flatute  (of  8  H.  6.)  and  to  be  made  according  to  the  recorda 
but  with  this  caution,  viz.  that  the  record  of  nifi  prius  has  fuguunt  matier  in  it,  eitbtr  ixffrefs  or  im^ 
plied,  to  give  author  ity  to  the  j'tjicn  of  miji  pt  iui  to  try  the  ijfje  ;  frjr  they  cannot  try  any  ifliic  by  force  of 
the  (latates  thereof  made  without  authority  given  to  them  by  the  writ  of  nifi  priuj,  and  that  fo  it 
is  adjudged  in  the  faid  cafe  of  1  z  H.  6.  i  x. 

5.  If  the  one  party  is  entered  in  the  record  for  the  other j  it  may  be 
amended.     Br.  Amendment,  pi.  113.  cites  i  H.  7.  23. 

6.  Iflue  was  whether  goods  were  delivered  between  two  feajls^  and 
indorfed  upon  the  panel  (Dicunt  pro  querente)  and  yet  the  poftea 
certified,  and  the  rolls  alfo  made  it  that  the  delivery  was  at  thefeajis^ 
and  upon  this  matter  alleged  in  B.  R.  and  the  error  in  this  pomt  af- 
figned  and  certified  out  of  C.  B.  the  record  removed  by  the  writ  of 
error  was  amended  by  award,  and  the  word  (at)  razea  out  and  the 
word  (between)  written  inftead  thereof,  according  as  it  appeared 
by  the  note  on  the  back  of  the  panel,  that  it  ought  to  have  been. 
Poph.  102.  fays  a  precedent  was  fhewn  of  this  as  Trin.  35  H.  8. 
Whitfield  V.  Wright. 

7.  Error  was  brought  in  the  Exchequer-Chamber  upon  a  judg« 
mcnt  given  in  B.  R.  where  the  indirfemcnt  upon  the  back  of  the 
writ  was  (pro  quer)  and  the  pojiea  and  roll  was  that  the  plaintiff* 
ivas  guilty^  and  it  was  amended.     Poph.  102.  Hill.  38  Eliz.  cites  it 
as  a  late  cafe. 

8.  Iflue  in  C.  B.  was  whether  J,  S.  were  taken  by  a  ca,fa,  or  not, 
the  jury  found  for  the  plaintiff,  viz.  that  he  was  not  taken  by  the 
faid  capias,  and  upon  the  back  of  the,  panel  entered  (Dicunt  pro  quer*) 
but  on  the  back  of  the  po/lea  the  clerk  of  the  aflifes  certified  the  pa- 
jiel  thus,  viz.  that  the  jury  fay  that  no  capias  was  awarded^  which 
was  otherwife  than  the  iffiie  was,  and  found  by  jury  j  and  the  roU 
if  the  record  was  according  to  the  poJlea^  and  fo  judgment  for  the 
plaintiff.  Error  was  brought  and  affigned  this  variance  between 
the  iflue  and  verdift,  but  upon  this  matter  certified  out  of  C.  B. 
the  court  of  B.  R.  awarded  the  record  fent  out  of  C.  B,  to  be  amend- 
ed according  to  the  indorfement  on  the  panel,  which  is  the  warrant 
for  certifying  the  poflea,  and  fo  this  is  a  warrant  over  to  him  that 
makes  the  entry  on  the  roll.  Poph.  102.  Hill.  38  Eliz.  Wood  v. 
Matthews. 

Ill  aaion  9.  In  afTumpfit  the  verdift  was  entered.  Quod  ajpdent  damna  oc^^ 

ti)r  w'-rUs.  cafione  afj'umptlonis  prediii\  and  this  was  awarded  to  be  erroneous, 
haVIvci-^  but  upon  motion  that  the  note  given  by  the  jury  to  the  cUrk  was 
diet,  but  well,  viz.  that  they  found  for  the  plaintiff^  et  ajftdent  damna  without 
fu^tcftht     rjiore,  and  that  what  was  added  was  the  mifeiitry  of  the  clerk  \  it 

was 


ivo)  ,'.:jW 


amendment  [and  Jeofails.]  346 

was  ordered  by  Feimer  and  Clarke  (only  in  court)  to  be  anlended,  ht^fto-y 
Note  this  was  after  In  nullo  eft  erratum  pleaded;  but  this  error  -'^"f^^^^ 
was  not  afligned  upon  the  record,  but  Ore  tenus,  &c.  Cro.  E,  678.  tetxJ,  which 
Trin.  41  Eliz.  B.  R.  Madox  v.  Dawfon,  appcarihg 

upon  exa- 
inination  to  be  theclef;iult  of  the  clerk  of  aflife,  the  words  were  ordered  to  be  inferted,  the  plain* 
tiff  paying  cofts  to  tlie  O.efendant  in  a  writ  of  error  brought  by  him  ;  becaufe  as  the  verdidl  wag 
firft  entered,  he  had  ju(t  caufc  to  fue  a  writ  of  error.    The  record  was  amended^  and  judgment 
affirmed.    2  Jo.  212.  Trin.  34  Car.  2.  B.  R.  Nailer  v.  Clarke* 

10.  The  defendant  being  an  attorney  of  C.  B.  appeared  in  propria 
perfona^  and  being  at  ifl'ue,  the  record  of  the  nifi  prius  was,  Quod 
tarn  prad^  (the  plaintiff)  quam  prafat^  defend^  appeared  per  attor^ 
natos  fuos ;  this  being  but  a  mif- entry  of  the  clerk  was  amended. 
Cro.  J.  265.  pi.  29.  Mich.  8  Jac.  r.  Hey  ward  v.  Hay  ward. 

11.  In  ejeifment  againft  A.  B.  C.  and  D.  tlie  ]uiy  found  A,  and 
B,  Not  Guilty^  and  C,  Guilty  as  to  one  meffuage^  &c.  and  D»  as  to  60 
acres  ofland^  &c. ;  but  in  entering  the  judgment  the  clerk  mijlook 
the  parcels^  and  enter ed^  that  C,  was  guilty  as  to  the  60  acres^  ^c* 
and  D,  as  to  the  meffuage^  &c.  Upon  a  writ  of  error  in  B.  R.  this 
was  adjudged  amendable,  becaufe  it  is  only  a  niifprifion  of  the  clerk 
in  matter  offaSl^  when  he  had  the  record  before  him,  by  which  he 
might  be  direfted,  but  if  it  had  been  mifprifion  in  matter  of  law  it 
could  not  be  amended.  Palm.  258.  Mich.  i9Jac.'B.R.  Mafon 
V.  Molineux. 

12.  In  the  ven.  fac.  one  of  the  jurors  was  returned  by  the  name 
of  Edmund^  and  it  appears  in  the  poftea  that  he  v/^  Jw»rn  by  the 
name  of  Edward.  It  was  infifted  that  this  cannot  be  intended 
to  be  the  fame  perfon ;  but  by  Roll.  Ch.  J.  it  may  be  amended  by 

the  notes  of  the  clerk  of  the  aflifes  by  which  he  made  the  poftea,  [  347  J 

and  ordered  him  to  be  examined.  Sty.  no,  Trin.  24  Car.  Norton's 

cafe. 

(Z)     Variance  of  Names  and  Things  in  the  Writ 

and  Exigent,  amended. 

!•    Tp  Xigent  in  appeal  was  fued  as  agdinfi  a  pj'incipal^  and  the 
count  was  as  againji  acceffory^  and  it  was  amended.     Br, 
Amendment,  pi.  10 1.  cites  7  H.  4.  27. 

2.  Debt  againft  J.  N.  and  the  capias  and  all  other  procefs^  and  So,  and  for 
the  exigent  was  R.  N,  and  therefore  the  defendant  was  difmiifed  per  '^o  fame 
judicium,  becaufe  though  the  capias  may  be  amended,  yet  exigent  "^^°"  | 
cannot  be  amended;  for  then  J.  N.  ftiall  ftand  outlawed  where  he  debtf^ 
never  was  proclaimed  in  the  county,  but  R,  N,    Quod  nota»     Br,  orighai  and 
Amendment,  pi.  4.  cites  20  H.  6.  18.  otlnrprocrfi 

^  ^     ^  tu.fj  agamic 

T.  Senj*bfif  without  any  (t)  in  the  middle*  and  the  ex'gmt  wat  T.  Seintjohn  with  (t)  and  the  outlaw- 
ry was  reverfed  without  amendment ;  and  it  was  faid,  that  theie  is  a  great  difference  between  ths 
county  of  Hereford  and  the  county  of  Hertford.    Br.  Amendment,  pi.  89.  cites  a  R.  «.  x?. 

,3.  Variance  between  the  original  and  the  exigent  Jhall  not  he  The  cafe 
amended^  though  it  be  mifprifson  of  the  clerk.     The  reafon  feems  to  S^o^^^^M 
be^  becaufe  tbea  the  defendant  is  not  this  perfon  who  was  proclaimed  {ntheomt'w 

Dd3  by 
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cfc,  gent,  by  the  exigent;  for  where  he  was  named  with  alias  diSlus  in  the 
^lias  iUaus  ^riginal^  in  the  exigent  the  alias  di£lus  was  ^ut  befire  the  firft  name 
Ll'cfufiy    ^  '*^  original    Br.  Amendment,  pi.  55.  cites  38  H.  6.  3. 

of  0.  gent,  and  the  •xijjent  was  jf-B.  of  Q.  it  the  county  nf  0.  e<'i/.  aiiAS  <*ieloin  J.B.  of  C.  in  the 
c'uMytfC.  pent,  and  the  outlawiy  was  returnee',  and  by  the  juftices  it  is  revcrfablc ;  for  that  which 
was  before  in  the  original  was  behind  in  the  exigent,  aiul  there  was  no  nnention  of  amendment.  It 
ieeins  that  it^lhaU  not  be  aaieuded  at  the  exigent.  3r.  Voriancei  pi.  60.  cites  S.  C. 

4.  Error  affigned  was,  that  the  original  writ  was  20/.  andfo  was 
all  the  mefne  procefs^  but  when  the  defendant  appeared  at  the  exigent^ 
the  entry  was,  that  obtuUtfe  in  placito  debiti  10/.  when  it  ought  to 
have  been  20 1.  Upon  view  of  the  record,  it  appeared  that  no  origi- 
nal was  certified^  and  therefore  it  could  not  be  amended.  GoId(b. 
X33,  pi.  32.  Hill.  43EIiz.  Stangifton*s  cafe.  • 

Lat.  tTo.  5-  P«  was  indicted  for  a  murder  in  ElTcx,  and  outlawed,  &c.  and 

Phime'%       the  outlawry  being  certified  into  B.  R.  it  (^peared  to  be  erroneous^ 
'"^^^Jr^cd'in  'x^caufeitwas^Xi^iTTttj eji ad comitatum^withoutjaying (nuum)  where- 
U^rfnmc       upon  the  attorney  general  (hewed  the  court,  that  the  king  had  feifed 
words.         the  lands,  and  therefore,  to  prevent  rcverfal  of  the  outlawry,  prayed 
a  certiorari  to  the  coroners  to  certify,  whether  it  was  ExaSus  ad 
comitatum,  &c.  and  if  To,  then  upon  his  rtturn  to  amend  it,  and 
\t  was  awarded  accordingly.      Palm.  480.   Trin.  3  Car.  B.  R, 
Plumm's  caf;;. 


f  ^4^  ]  (^*  ^)  Defaults  and  Miftakes  in  Writs  Original 
Astode-  and  Judicial,  amended. 

|p<£ls  by  va- 

tweenwrit  '•  QCIRE  facias  ufon  a  fine  levied  by  King  E.  2*  reddend*  eidem 
and  count,  regi  &  hared  juis  lOj.  per  amt'  tcnend^  de  nobis  ^  hared* 

^^•^^®^'^)  nojlris^  where  \tJhould  be  de  E,  2.  quondam  rege  csf  hared^  fuis^  and 
dcf<jas  by  becaufe  it  was  a  writ  judicial,  therefore  it  was  not  abated.  Br. 
cmiiTionfec  Amendment,  pi.  104.  cites  39  E.  3. 

(^-  ^)  2.  Scire  facias  upon  office  of  mortmain  was  challenged  for  the 

king,  becaufe  in  the  claim  there  vfzsfalfe  Latin^  &c.  but  it  did  not 
appear  in  what,  &c.  et  non  allocatur  \  but  it  was  amended  in  the 
prefence  of  the  chancellor  there  j  quod  nota ;  and  the  writ  was 
tlaim  where  it  fbould  be  clamat,  Br.  Amendment,  pi.  59.  cites 
40  A(r.  26. 

3.  Scire  facias  upon  a  fine  was  ^tare  terra  querent  is  defcendere 

non  debet ^  where  it  mould  be  Executionem  habere  debet ^  and  yet  well, 

but  was  not  amended,  becaufe  it  was  a  writ  judicial  \  for  per 

Fincheden,  tvrit  original  which  wants  form  (hall  abate,  and  Ihall 

not  be  amended,  becaufe  it  is  made  in  the  Chancery,  and  pleadable 

here  \  but  writ  judicial  which  is  made  here,  fhali  not  abate  for 

want  of  form  if  it  haS  matter  fufficient.     Br.  Amendment,  pi.  20, 

cites  41  £.  3.  14. 

Thct.  Dig.         4.  Scire  facias  upon  a  fine  to  execute  the  remainder^  was  ^are 

22V lib.  16.  prafato  y,  N,  defcendere  ncn  debety  which  implies  execution;  for 

cit!»^s.  c.^    it  feould  be  remanere  non  debet,  and  therefore  was  amended.     Hu 

accordinel    Amendment,  pi.  23.  cites  44  £.3.  18. 

V-  5.  l9 
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.  K.  In  fa  re  facias  out  of  a  record  the  name  of  the  defendant  was 
wijiaken^  and  therefore  he  was  not  warned,  by  which  it  was  not 
amended  5  for  this  is  in  fubihuice ;  contrary  if  it  had  been  in  form. 
Br.  Amendment,  pi.  99.  cites  3  H.  4.  8. 

6.  In  precipe  quod  reddat  of  rent,  the  effhign  was  De  placito  BnEffoi-n, 
annul  redituSj  where  it  (hould  be  De  placito  terra  of  rent  of  in-  P^-  37-  *:iies 
heritance^  and  therefore  M^s^Rmended.     Br.  Amendment,  pj.  29.  ^'^* 
cites  II  H«  4.  43. 

7.  In  forger  of  deeds  the  writ  was  Imaginavit  for  Imaginatus  s.p.inwrii 
^uit^  and  was  amended  by  award  of  the  court.     Quod  nota  in  pfconfpi, 
felfe  Latin.     Br,  Amendment,  pi.  81.  cites  11  H.  6.  2.  ^a^y  ?  f<>r 

riT-  t        y        ••»        ..  ...  tluTc  is  no 

fuch  Latin  word  as  (im.igma\jt,)  aiul  it   was  faid  that   this  amctitlment  was  hy  force  of  tlw 

ftarntc.    Th«L  Dig.  lib.  16.  cap.  6.  pi.  11.  cites  11  H.  6.  17 But  fco  ilat.  4  Geo.  2.  can.  -4. 

^  (S)  ^  -^i  •  -»• 

8.  Formedon  of  ^gift  niade  to  Ro.  ahd  to  his  femcy  and  to  the 
heirs  of  the  body  ofKo.  ice.  The  writ  was,  that  after  the  death  of 
Ro,  to  the  demandant  defcendere,  Off.  as  fen  and  heir,  &c.  without 

fuppofmg  the  death  of  the  fern  ,  and  it  was  abated,  and  could  not 
be  amended  by  the  rfatute ;  for  they  cannot  know  if  the  feme  be 
alive  or  not.  Thel.  Dig.  2is.  lib.  16.  cap.  6.  f.  29.  cites  Pafch. 
II  H.  6.  34. 

9.  In  fonnedon  by  two  barons  and  their  femes,  the  writ  was,  Ifformetf.n 
and  that  after  the  death  of  the  donee  to  the  barons  and  to  th  ir  '?'  *0^ ''<'**'' 

jfemes,  ut  jiliahus  ^  haredibus  of  the  donee  defcendere  debet,  &c.  fl^'X  *""* 
The  wfit  was  amended  by  judgment,  and  the  defcent  made  to  the  y^^^/rf'/m- 
femcs  only'y  for  Prifot  took  it  as  an  apparent  mifprifion  of  the  clerk.  '''*  '^^'^  ^ 
But  otherwife  it  (houid  be  if  the  writ  had  been  to  the  barons  and   p''  ^'"^^^ 
their  femes  ut  hxredibus  defcendere,  &c.  without  hying  fliabus,   [  349  J 
Thel.  Dig.  224.  lib.  16.  cap.  ^.  f.  21.  cites  Mich.  35  H,  6.  lo,  <»»'// w^, 
13.  and  2  H.  7.  n.  agreeing,  and  o  H.  7.  ig.  J'^^^  "'»/ 

eii.    Br.  Amendment^  pi.  60.  cites  2  H*  7«  xi.    Per  Hu(&y. 

1 1.    A  man  recovered  in  writ  -of  annuity,  and  the  record  came 
into  the    refceipt,    and  certiorari  ijjued  to  certify  tenorem   records 
coram  nobis  in  canccllaria,  &c.  xvhtch  was  in  curia  dcmini  £,  nuper 
regis  Anglia  tertii  coram  R,  Thorp,  i^  fociis  Juis  jujiiciariis  nofiris^ 
where  the  writ  ought  to  be  Jujiiciariis  ipftus  nuper  regis  E,  tertii^ 
and  not  (noftris;)    and  the  bell  opinion  was,  that  it   /hall   be 
amended ;  for  it  is  mifprifion  of  the  clerk.     But  Danby  contra^ 
and  that  it  (hall  not  be  amended ;  for  the  clerk  had  only  the  copy 
if  the  record  to  make  the  certiorari  \  for  the  record  itfelf  remains 
jn  the  refceipt ;  for  it  is  not  like  to  an  obligation,  for  there  th^ 
clerk  may  have  it  before  him ;  and  therefore  if  be  fails,  and  upon 
his  examination  confeilcs  that  he  had  the  obligation  before  him^ 
there  the  mifprifion  fhall  be  amended ;  but  where  he  had  not  but  a 
copy,  then  c  contra ;  for  then  it  is  only  the  information  of  the  parPf 
htmfelf  which  is  at  his  peril.     Quod  nota«   .  Br«  Amendment^ 
pi.  52.  cites  37  H.  6.  27. 

12.  Land  was  given  by  fine  to  baron  and  feme,  and  to  the  heirs  of 
their  bodies,  and  certiorari  ijfued  to  remove  the  record  out  of  the 
7  Veafury  into  thp  Chancerjr  \  and  now  it  c^uxie  into  C.  B.  by 

P  4  4  mittimuS| 
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mittimus,  and  the  plaintiff  brought  fcire  facias  upon  it  ar  heir  ti 
the  baron  and  feme  of  their  bodies^  and  in  the  mittimus  he  made  hint^ 
f elf  heir  to  the  baron  only^  and  in  the  fcire  facias  he  had  made  himfelf 
heir  to  the  baron  and  feme  \  and  the  opinion  was,  that  the  fcire 
facias  (hall  abate  \  for  the  fine  warrants  the  mittimus,  and  the  mitti- 
mus warrants  the  fcire  facias,  and  therefore  they  ought  to  agree. 
And  by  Vavifor,  Rede,  and  Fineux^  it  (hall  be  amended,  becaufe 
it  \%  founded  upon  record.     Contra  of  fcire  facias,  which  v^  founded 
uponfurmife.    Note  the  Diverfity.     3r.  Amendment,  pi.  63.  cites 
9  H.  7.  I.  8. 
Br.  Plead-         13.  h  fcire  facias  upon  a  judgment  in  ajftfe,  where  one  of  the 
ings,pl.i69.  plaintiff  was  knighted  cfter  the  judgment.     The  writ  was  brought 

ll^s!  P.^  h  •'•  ^'  -^'^  ^^^  ^'  ^'  •^'*  *^^  ^^^  recovery  was  recited  to  be  by 
A.  B.  Mil.  and  B.  C.  modo  Mil.  whereas  the  record  of  the  judg- 
ment was  by  A.  B.  Mil.  and  B.  C.  without  naming  him  AiiUs'^ 
and  the  court  held  that  the  writ  was  ill,  becaufe  it  ought  to  have 
been  Cum  A.  B.  Miles,  and  B.  C.  modo  Miles,  per  nomen  A.  B. 
militis,  and  B.  C.  recuperaverunt.  Sec.  but  that  it  was  but  the 
miftake  of  the  clerk  in  mifreciting  the  record,  and  therefore  it 
(hould  be  amended.  2  Ld.  Raym.  Rep.  1058.  Arg.  cites  11 
Hen.  7.  25.  a. 

14.  If  writ  judicial  varies  froni  the  original,  this  (hall  be  amend- 
ed.    Br.  Amendment,  pi.  48.  cites  9  E.  4.  15. 

15.  Choke  J.  faid  that  he  faw  writ  upon  the  fiatute  5  R.  2.  that 
the  defendant  entered  vi  ^  armis  ubi  ingrefTus  non  datur  per  legem, 
where  vi  £sf  armis  is  not  in  the  fiatute,  and  it  was  amended. 
But  Catefby  faid  that  the  original  was  made  by  the  information  of 
the  party,  and  therefore  (hall  not  be  amended.  Br,  Amendment, 
pi.  72.  cites  10  E.  4.  II. 

16.  Where  writ  of  warrantia  charia  is  IJnde  paHum  habet^ 
where  it  (hould  be  Unde  chartam  habet,  this  (hall  not  be  amended  ; 
for  form  (hall  not  be  amended.  Br.  Amendment,  pi.  78.  cites 
22  E.  4*  20. 

17.  So  of  Pracipe  quod  folvit,  where  it  (hould  be  Pracipe  quod 
reddat.     Ibid. 

18.  So  in  ^are  impedit,  quod  permittat  nominare,  where  it 
(hould  be  Prefentare,  this  (hall  not  be  amended.     Ibid. 

Ur.Am«ntU  1 9.  h  fcire  facias  was  brought  to  have  execution  of  a  judgment 
mcnt,pi.77-  recovered  by  A.  and  B.  Sulyarde  for  the  defendant  prayed  that  the 
cites  .  C.  ^j.j^  ^^y  abate,  becaufe  the  judgment  was  recovered  by  A.  only ; 
r  o  ro  ]  but  the  court  amended  the  writ,  becaufe  it  was  but  vitium  clerici. 

2  Ld.  Raym.  1058.  Arg,  cites  22  E.  4.  6.  b. 
Jcnk.  218.  20.  A  mandamus  was  awarded  out  oif  the  Court  of  Wards  to  the 
pl.  64.S.C.  efcheator  of  the  county  of  S.  who  took  a  verdi£t;  and  before  the 
amendable!  '^gro^^ing  and  fealing  the  verdi£l,  which  was  agreed  to  be  done 
forerronice  at -another  day  and  place,  zfuperfedeas  came  to  him,  at  the  con- 
einanavit.      clufion  of  which  was  wrote  Superdeas  in(lead  of  Superfedeas,     1% 

was  held  by  the  court  that  the  writ  was  not  amendable.   D.  170, 

pl.  2.  Mich.  I  &  2  £1.  Ld.  Powis's  cafe. 

21.  In  a  writ  of  error  to  reverfe  a  judgment,  the  error  a(Egne4 

was  that  the  writ  was  in  the  debet  only,  where  it  ought  to  have 

been 
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been  in  the  debet  &  detinet ;  and  it  was  moved  that  this  being  only 
mifprifion  of  the  clerk,  it  might  be  amended ;  but  held  per  cur« 
that  it  was  matter  of  fuhjiance^  and  therefore  not  amendable, 
5  Rep.  36  Trin.  30  £1.  Walcot's  cafe, 

22.  In  quare  impedit  by  the  queen,  exception  was  taken  to  the 
writ  becaufe  the  words  were  Quod  permittat  ipfam  praefentare  ad 
reSioriam^  where  it  fhould  be  ad  ecclejiam.  The  court  awarded 
that  the  writ  fhould  be  openly  amended  in  court  by  a  clerk  of  the 
Chancery.     4  Le.  12.  pi.  47.  Pafch.  37  Eliz.  C.  B.  Anon. 

23.  Error,  for  that  the  writ,  which  was  on  the  ftatute  ofGlou-  Cro.E.46*. 
cefter,  was  Quod  nuUus  faciat  vaftum,  venditionem  ic  deJIriSiio^  pW  Smith 
nenii&iQ.  inftead  of  deJiru5iioncm\  Refolved,  that  this  being  matter  s.  c.  held' 
of  fubftance,  deftricSio  being  a  Latin  word,  alters  the  fenfe  of  the  per  cur.  not 
ftatute,  and  matter  of  fubftance  in  an  original  y^rit  fhall  not  be  f|JJ*"*^^i^ 
amended.     5  Rep.  45.  Pafch.  41  Eliz.  B.  R.  Freeman's  cafe.         there  being 

(diftriaio- 
nem.) S,  C.  cited  out  of  5  Rep.  by  Dodcridge  J.  2  Bulft.  51 S.  C.  cited  Hutt.  56. 

24.  In  afftfe  the  writ  luas  ad  faciendum  recognitionem  illume 
tnjiead  of  iUam\  and  it  was  moved  to  be  amended.  The  Curfitor 
made  oath,  that  the  note  which  he  now  produced  (which  was 
right)  was  the  original  note,  whereby  the  writ  was  made  ;  but  the 
court  would  advife.     Hob.  128.  pi.  162.  Oglethorpe  v.  Mawde. 

25.  In  formedon  the  writ  was  confanguineus^  where  it  (hould  be 
confanguineo.  It  was  faid  by  all  the  juftices,  that  this  may  be 
amended  by  the  ftatute.  Het.  78.  Hill.  3  Car.  C.  B.  in  caie  of 
Jenkins  v.  Dawfon. 

26.  B.  recovered  in  the  Marjhalfea  againft  D.  and  thereupon 
brought  debt  in  C.  B,  and  D.  pleaded  Nul  tiel  record.  A  certiorari 
was  awarded  for  a  record  between  D.  and  B.  and  it  came  into 
Chancery,  and  by  mittimus  into  C.  B.  but  the  mittimus  mijlook 
the  name  of  Cfor  D,  It  was  ruled  per  tot.  cur.  that  it  ftiould  be 
amended,  and  judgment  affirmed.  But  by  Doderidge,  if  the 
certiorari  had  been  ill^  it  ftiould  not  be  amended.  Lat.  217  Mich. 
3  Car.  Doily  v.  Broughton. 

27.  Quare   impedit  to  prefsnt  ad  ecclefiam  de  W.     It  was  s.c  cited 
moved  that  the  writ   might  be  amended,  becaufe  the  plaintifPs  Lev.  a— 
title  was  to  the  vicarage  of  the  faid  church,  and  not  to  the  par-  n'i^'^'^^ 
fonage,  and  becaufe  it  was  a  writ  original,  and  in  point  of  fub-  cites  S.C. 
ftance,  the  court  much  doubted  if  it  ftiould  be  amended ;  for  it  is 

clear  that  the  writ  was  miftaken ;  for  the  words  Ad  praefcntandum 
ad  ecclefiam^ ,  always  intend  right  of  advowfon  of  the  parfonage ; 
but  when  the  title  is  to  the  vicarage  only,  there  is  a  fpecial  writ 
Ad  pricfentandum  ad  vicariam,  and  cited  F,  N.  B.  32.  and  15 
Eliz.  D.  323.  but  becaufe  the  attorney  gave  a  note  to  the  curfitor 
to  draw  a  writ  Ad  prafentandum  ad  vicariam  ecclefia  de  W.  and 
becaufe  it  is  a  peremptory  action  in  a  qua.  imp.  the  firfi  fix  months 
being  pajl^  the  party  being  a  purchafor  of  the  advowfon,  and  the 
mifprifion  happening  by  default  of  the  clerk  in  not  purfuing  his 
mafter's  directions,  it  was  ordered  to  be  amended.  Cro.  C.  74.  [  35I  J 
Tfin.  3  Car.  C.  B.  Turner  v.  Palmer. 
^8.  FlaintifF  in  a  qua.  imp.  againft  the  defendants,  who  had 

prefented 
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prefented  to  the  church  of  having  mtjlook  the  name  of  the 

defendant^  prayed  an  amendment,  becauTe  the  6  months  being 
lapfed,  they  could  not  bring  a  new  writ  without  lofs  of  this  prefen* 
tation ;  but  the  court  denied  to  grant  it,  and  faid  that  it  appears 
clearly  that  this  was  the  default  of  the  party^  and  not  of  the 
clerk.  Freem.  Rep.  69.  pi.  83.  HilU  1672.  C.  B.  the  Lady 
Eflex  V.  Key's- College  in  Cambridge. 

29.  After  an  extent  and  liberate  the  writ  was  Habere  facias  ter- 
ras &  tenementa,  injiead  of  Liberari  facias^  which  was  moved  to 
be  amended,  and  the  court  ordered  it  accordingly.     2  Vent.  171. 
Pafch.  2  W.  &  M.  in  C.  B.  Anon. 
4MoU.3ia        30.  The  plaintiff  obtained  judgment  in    ein  ejcSfment  for  tw§ 
••  ^'  *)*''^*'     hof/fesy  and  brought  a  fcire  facias  on  that  judgment,  to  fhew  caufe 
^!^ib^d/'  why  he  £hould  not  have  execution  of  one  houfe\  the  defendant 
163.  S.C.     pleaded  Nul  ticl  record^  and  the   plaintiiF  perceiving   the   fault, 
|>y  the  name  moved  to  amend  it.     Sed  per  curiam,  this  fcire  facias  is  a  good 
viHofldns,    w"^  ^^t^  is  no  fault  in  it  to  amend,  and  the  court  will  not  alter 
tieiJ accord-  it  to  Bt  it  for  the  plaintifPs  purpofe  in  this  judgment,  when  it  is 
ingiy/and     probable  there  may  be  another  judgment  in  ejedment  for  one* 
iSok  a*di-     ^o"f*^i  ^"^  ^he  defendant  having  taken  advantage  of  it,  it  (hall 
verfit/y        not  be  amended  to  falflfy  his  plea.     3  Salk.  32.  Mich,  3  Ann* 
where  a       B.  R.  Williams  V.  Hoflcins. 

writ  is  bnd 

•iHid  vitious  upon  the  face  of  it,  and  where  it  is  good  in  the  frame  of  it,  but  not  fitred  to  that 
particular  purpofe,  and  faid  that  there  would  be  forac  colour  to  amend  in  this  cafe  if  thf 
defendant  had  appeared  and  pleaded  fome  other  plea,  or  had  not  taken  advantage  of  this  flip,  £9 
as  the  proceedings  would  have  been  vitious  without  amendment ;  and  they  agreed  that  wherc- 
ever  an  original  was  amend  ihlc,  there  a  fcire  facir.s  would  be  io  too.  i  Salk.  52.  pi.  16.  S.  C 
•accordingly.— a  Ld.  Raym.  Rep.  1057-  S.C.  and  ibid.  1060.  The  reporter  fays  C^jare  of  this 
cafe,  bfcanfe  the.  cafes  cited  by  Mr.  Williams  [who  argu.d  for  the  plaintiff  in  error,  as  the 
teportcr  did  for  the  defendant  in  error]  fecm  to  be  Hrong  to  the  purpofe,  and  the  court  (as  the 
repoiter  lays  he  thought)  ruled  the  matter  hxfiCanter. 

» 

S.  P.  men-  ji.  If  a  formsdon  be  made /ir  10  acres  where  the  inJiruSiont 
Wo^^lind^  ^e/i't'w  are/er  20,  Holt  Ch.  J.  (aid  he  doubted  that  it  coiiW  not  be 
Powell  amended  y  for  the  ilatute  is  to  cure  only  miftakes  of  clerks,  which 
d(»ubte«i.  I.  would  endanger  the  revcrfing  of  judgments,  and  not  to  alter  mat- 
Ld.  Raym.  ^^^  of  fa£t  by  extending  it  farther  tihan  it  was  before.  6  Mod, 
inTc^^^     264.  Mich.  3  Ann.  B.  R.  obiter. 

6Mod.a29.  32.  hfci,fae.  out  of  the  Petty-bag  retorned  \h  fi.  R.  to  repeal 
Ann%\.  '^^  queen's  letters  patents  granted  to  Wells  was  amended,  and 
BrexvAer  v.  Spingy  a  man's  name,  was  amended^  and  made  Springs  by  the  in- 
weid,  s.  c.  ftructions  given  to  the  clerk  of  the  Petty-bag,  and  the  clerk  of 
V*\^  ^tp  ^^^  Petty-bag,  who  made  out  the  writ,  was  fent  for  to  amend  it, 
pear^i^  becaufc  he  who  made  it  ought  to  amend  it,  and  the  court  examined 
The  lafk  Jiitn  as  to  the  truth  of  the  inftru£iions.  2  Ld.  Raym.  Rep.  1060, 
day  of  Kill.  ^       ^j^^g  Brcv^'fter  v.  Wells. 

term,;  A  tin.         ° 

(ahfx:ntc  Hi>lt  Ch.  J.)  upon  motion  a  fcire  facias  was  amended;  and  where  the  jndgrnenc  was 
rerited  as  a  judgment  of  thf.  ^l  year  of  the  queen,  that  was  amended  and  made  the  firft,  agree* 
able  to  tlie  rccurd  ;  but  in  b  )th  thefc  cafes  the  amendments  were  made  before  pica  plMde^ 
immediately  vipon  ths  return  of  the  fcire  facias,     a  Ld.  Raym.  Rep.  1060. 

iKeb.  i7v       33,  In  a  fcire  fieri   inquiry  in  the  recital   of  the  judgment^ 

pi.  62.  HU.  Q^^;^  comiKh  regis  v/ss  miitakcn  for  Xupa:  oliveri^sini  was  amcnd- 

'^  *  cd. 
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cd,  becaufe  it  was  a  judicial  writ,  and  the  miftake  in  the  recital  Car.2.B.R, 
of  the  record  which  the  derk  had  before  him.    2  Ld.  Raym.  Rep.  ^^^  ^'  ^• 
1058.  Arg.  cites  2  Kcb.  175.  Williams  v.  Moore.  iTt^s'"''*"' 

amendable  wiiliwit  the  help  of  ihe  l.tic  llatute  of  17  Car.  2.  cap.  8.  it  being  a  judicial  writ. 

34.  In  a  fci.  fac.  on  a  judgment  the //^/W/^'j  name  was  in-  f  '2r2  1 
ierted  tnfiead  of  the  defendants  \  it  was  moved  to  amend  it,  as  ^ 
only  a  mi  (lake  of  the  clerk,  but  denied,  for  there  is  no  fault  in 

the  writ  itfelf,  and  it  is  poilible  there  may  be  fuch  a  judgment 
r  Salk.  52.  Hill.  6  Ann.  B.  R.  Vavafor  v.  Baile. 

35.  The  court  was  moved  to  amend  an  elegit^  Xhztfets  forth^ 
.that  judgment  was  given  upon  the  gth  of  jfanuary^  when  in  fadl 

//  was  given  the  23^  of  O^obery  and  ftgned  the  oth  of  "January. 
The  court  was  of  opinion  that  it  was  not  amenciable,  becaufe  it 
might  occafion  an  alteration  in  a  verdidl  upon  a  writ  of  inquiry, 
for  between  the  23d  of  Oftpber,  and  the  oth  of  January,  he 
might  have  lands  that  he  had  not  the  9th  of  January  \  fed  adjor- 
iiatur.  xo  Mod.  67, 68.  Mich.  10  Ann.  B.  R.  Dummer  v 

36.  h  fci.  fac.  againfl  the  pledges  in  a  plaint  in  replevin  is  in  na- 
ture of  a  declaration,  and  consequently  amendable.  8  Mod.  313. 
Mich.  II  Geo.  I.  Weldon  v.  Buckler. 

38.  A  hiU  was  filed  againji  the  defendant  as  an  attorney  of  the  S.  P.  and 
court,  and  the  bill  hy  miftake  of  the  plaintift'^s  attorney  did  con-*  J^amc^mT" 
eltide  izf  inde  producit  feSfaniy  &c.  inftead  of  &  inde  petit  remediuntj  upon  pay- 
&c*     The  judges  ordered  it  to  be   amended  upon  payment  of  mem  of 
cofls,  a.'jJ  to  be  taxed  nifi  caufa,  and  the  rule  was   afterwards  th,fj*i, 
made  abfolute  upon  an  affidavit  of  fcrvice.     The  inflruSlions  here  couit  fecm- 
given  to  the  plaintifPs  attorney  were  to  file  a  billy  which  he  hath  cd  to  think 
not  done  j  but  he  has  made  it  a  declaration  by  this  wrong  conclufiony  '^*  ^mend- 
and  not  a  bill  according  to  h^s  inftruftions.     Barnes's  Notes  of  ccflkry. 
C  B.  ?.  4«  Mich.  6  Geo.  2.  Clarke  v.  Cotton  an  attorney.  Barnes's 


attorney.  ifarnes's 

Notes  of 
C.  B.  17  Pafch.  12  Geo.  1.  M^ifon  v.  Littlehalesy  attorney. 


38.  \  fci  re  facias  againfl  a  haily  and  all  ths  proceedings  there- 
upon were  ordered  to  be  amended  by  the  record  in  the  original 
action,  hyinfrting  the  word  (Alcrchant)  inflead  of  (JMercer^)  being 
the   defendant's    addition^  after  ijfue  joined   upon  nul  tiel  record. 


Barnes's  Notes  of  C.  B.  6.  Hill.  7  Geo.  2.  bwetland  v.  Beezley 
&  Browne. 

39.  On  motion  to  amend  the  original  writ  and  declaration,  by 

making   the    plaintiff  a  co-adminiftrator  inftead  of  executor,  ic 

was  faid  per  cur.  the  doctrine  of  amendment  of  original  writs 

(which  is  not  by  the  common  law,  but  per  ftat.  8  Hen.  6.)  is 

fettled  in  the  books;  ift.  No  amendment  of  an  original  can  be 

made,  unlcfs  for  nefcience  or  mifprifion  of  the  clerk.     2dly,  There 

mtf/l  he  fomething  to  amend  by.     In  this  cafe  both  thefe  requifites 

are  wanting.     The  court  will  takt  care  that  the  fuitor  fhall  not 

fufFer  by  the  officer's  error ;  but  had  the  miiiake  been  the  attor<* 

ncy's,   the  party  muft  be   put  to  his  remedy  againft  him;  the 

court  could  not  amend  it.     Here  the  writ  is  agreeable  to  the  in- 

ftru£tions,  <b  there  is  nothing  to  amend  by.     Barnes's  Notes  of 

C.  B.  15.  1 6.  Mich.  12  Geo.  2.  Lamb  v.  Gibfoiu 

(B.a) 


L. 
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(B.  a)     Tefte  and  Returns  of  Writs  amended. 


I. 


[353] 


:.  TN  trefpajs  dijirefs  IJfued  15  Trin.  rtturnable  15  Afuh.  and 
A  the  roil  was  from  15  Trin.  to  1$  HilL  and  at  1$  Mich,  the 
plaintiff  appeared  and  pleaded  to  the  ijfue^  and  found  for  the  plain- 
tiff;  and  this  matter  alleged  in  arreft  of  judgment,  and  were 
awarded  to  replead,  and  was  not  amended.  Br.  Amendment, 
pi.  III.  cites  46  E.  3.  19. 

2.  Procefs  ijfued  to  the  coroner  i^  and  four  returned  the  ven.faciaSy 
and  3  only  returned  the  habeas  corpora.     It  feems  to  be  ill,  but 

de  BrrcTpl-  ^^  ^^^  admitted  there,  becaufe  he  appeared.     Br.  Repleader,  pL 

42.  cites  14    13*  cites  14  H.  4.  ^ 

H.  4*  •?4»^" 

Br.  Office  &Off.  pi.  11.  cites  S.  C.«        Error  was  alTigned  that  the  vtnirt  facias  was  retumtd'lf 

tun  i^romtrs,  whvTcas  at  the  time  of  the  writ  awarded  there  were  2  other  coioimrs,  and  the 

return  ou^ht  to  L've  been  in  tie  nartif.  of  the  4  coroners  ;  but  adjudged  t!iis  was  aided  by  the  ft.it ute, 

which  aids  mifreturns  and  infufiicient  returns,  and  this  was  but  a  mifreturn.    Cfb.  J.  383.  pL  . 

j>.  Mich.  1 3  Jac.  in  the  Exchequer-Clumber,  Lamb  V.  Wifeman. 

3.  fVitneffes  were  returned  dead.  The  defendant  faid  that  they 
were  alive^  and  prayed  that  the  Jheriff  he  examined^  and  fo  he  was, 
znd  faid  that  he  nor  his  under-Jheriff  did  not  return  it^  but  fuch  a 
elerij  by  which  he  was  fuffered  to  amend  ity  and  returned  them 
fummoned.     Br.  Examination,  pi- 34.  cites  37  H.  6.  11.' 

4.  Where  writ  of  exigknt  is  returnable  menfe  Mich,  and  the 
roll  is  1 5  Mich,  or  e  contra,  there  the  writ  fhall  be  amended,  and 
made  to  accord  with  phe  roll.  Br.  Amehdment,  pi.  71.  cites 
7  E.  4.  15. 

5.  In  trefpafs  dijlrefs  with  nifi  prius  was  returnabU  15 
Michaelis^  and  the  roll  was  menfe  Michaelisj  and  the  inqueft  by 
this  was  taken  in  Pais,  which  matter  was  alleged  in  arreft  of 
judgment ;  and  by  the  opinion  of  the  juftices  the  writ  of  nift 
prius  (hall  be  amended,  and  reafon  good  ^  for  the  roll  is  the 
warrant  of  the  luritj  therefore  the  writ  (hall  be  amended,  ac- 
cording to  the  roll  or  record,  and  not  the  roll ;  for  the  rolljhall 
not  be  ordered  by  the  writy  but  the  writ  by  the  roll,  Br.  Amend- 
ment, pi.  71.  cites  7  E.  4.  15. 

Br.  Record,       6,  If  dl/lringas  juratores  be  returned  15   Pafch.  and  the  roll 

pl.  77-  cites  y^  yy^j  Septimanas  Fafcha^  and  the  jury  at  15  Pafchae,  this  is 

8  Rep.  157.  error,  and  (hall  not  be  amended;  for  this  is  not  mifprifion  of  the 

a.citesS.c.  clerky  but  mifprifion  of  the  juftices^  who  ought  to  have  regarded 

the  roll,  and  not  the  writ ;  for  this  is  the  record  for  the  original ; 

and  the  docket  of  the  prothonotary  is  not  of  force  but  during  the 

term  for  which  it  (hall  ferve,  and  after  the  term  ended  the  roll  is 

the   recordy  and  not  the  docket.     Br.  Amendment,  pi.   87.  cites 

2  R.  3.  II. 

If  on  fug-         y.  Where  a  venire  facias  is  returned  by  the  caroner^  when  it 

tiie^roil^"     ought  to  be  returned  by  the  (herifF,  the  trial  is  wrong,  and  not 

pioccfsbe     remedied  by  any  ftatute  of  Jeofails.     5  Rep.  36,  inBaynhara's 

cafe, 
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cafe,  faid  per  Wray  to  be  adjudged  in  the  cafe  of  Goodwyn  y.  awarded  tar 
i'ranklyn.  ^*^«  ^°'"°: 

^  ncrsy  and 

then  the  Iheriff  either  rctxirns  the  panel  or  talcs,  it  is  erroneous,  becaufe  not  collsctcd  by  tht 
proper  olTicers,  an<i  therefore  they  sire  not  the  proper  juftices  h6\i  of  that  caufe,  and  it  appear* 
on  the  record  that  the  return  is  otherwife  than  the  court  has  directed.     G.  Hift*  of  C.  B>  [35* 

8.  In  covenant  a  writ  of  inquiry  was  awarded^  by  the  roll  re^  M0.712.pL 
iurnable  15  Pafch.  and  it  was  made  returnable  menfe  Pafch,  and  ^  q^^^ 
the  inquifition  taken  before  1 5  Pafch.     And  upon  judgment  for  the  cordinglf. 
plaintiff  in  C.  B.  error  was  brought  in  B.  R.  and  after  good  de-  — Incr- 
liberation  awarded  that  the  writ  be  amended  by  the   roll,  and  |uL^^nti# 
judgment  affirmed.     Cro.  E.  761.  in  pi.  33.  fays  the  precedent  affumpfit, 
was  {hewn  as  Pafch.  30  Eliz,  in  B.  R.  Jeff.  v.  Wilfon.  it  was  af- 

figned  that 
the  writ  of  mfuirj  of  tloHJfres  was  awarded  by  the  roll  retumalli  dlt  Mtrth  pod  tres  Trin.  and  tho 
writ  was  retui-nable  die  Mcrcurii  pod  tres  Trin.  and  the  writ  was  returned  ferved,  and  the 
in^mijitian  tiken  z6  Jftf^  -Mhiib  tvas  die  Mortis  ^o/i  tres  Trin.  and  fo  varied  from  the  roU,  an<I 
the  judgment  erroneous.  But  it  was  anfwered,  that  it  was  the  default  of  the  clerk  to  make  ic 
returnable  variant  from  the  roll,  which  is  the  warrant  tliereof ;  and  all  the  juftices  and  barons,  , 

on  view  of  the  record  of  Jeif.  v.  Wilfon,  awarded  that  it  be  amended  by  the  roll.  Cro.£.  760. 
pi.  33.  Pafch.  4a  Eliz.  in  Cam.  Scacc.  Wolley  v.  Mofely.— — Mo.  711.  pi.  998.  S.  C.  and  the  i 

court  held  it  the  default  i(  the  clerk,  and  amendable  by  the  ft  at.  8  H.  6.— ^S.  C.  cited  Arg- 
2  Ld.  Raym.  Rep.  io59.iiccordingIy ;  but  that  ocherwife  it  had  been  if  it^had  been  executed 
■pon  die  Mercurii,  the  dzy  the  writ  was  returnable. 

9.  Error  was  afligned,  that  in  trefpafs  the  venire  facias  bore  f  'ICaI 
tejie  on  a  Sunday ;  but  it  was  held  that  this  was  remedied  after 
verdia  by  flat.  i8  Eliz.     Mo.  684.  pi.  944.  Hill.  32  Eliz.  in  the  Cro.E.x8j. 
Exchequer-Chamber,  Short  v.  Hcllyar.  1^jt\t\%^' 

helped  by  Hat.  31   H.  8.  and  jud?mcnt  wr»s   affirmed.— S.  C.  cited  by  Tanfield,  J.  by 
the  name  of  Short  v.  Arundel,  as  amended  after  tri;U.     Cro.  J.  162.  in  pi.  16.— .3.  C  ched 
Mo.  165.  in  pi.  657.-^5.  P.  cited  per  cur.  as  ruled  accordinsly.     Cro.  E.  467  (bis)  pi.  24. 
Cro.  £.  203.  pi.  35>  ic  was  faid  that  ic  is  ufual  in  C.  B.  if  a  judicial  pnjcefs  bears  tefte  upen  Sun. 

day,  to  amend  it. S.  P.  wlicre  a  venire  facias  was  refte  of  a  Sunday,  and  held  amendj^i^,  ic 

being  only  the  default  of  the  clerk,  and  mifawardir.5  of  proceii,  which  is  aided  by  (tat.  31  H.  8. 
and  18  Eliz.  and  judgment  for  the  plaintiff.  Cro.  J.  64.  pi.  3.  Pafch.  a  Jac.  B.  R.  Dolphia 
y.  Clarke. 

10.  If  a  ven.  facias  bears  tefte  the  day  that  it  is  retumabUj  this 
is  amendable  by  the  roll.  Mo.  599.  pi.  826.  Trin.  37  Eliz. 
Adams  v.  Albon. 

11.  f^enire  facias  was  returned  the  firfi  day  of  the  term^  and  the  Cro. E. 455. 
roll  gave  day  before  the  term^  and  ifTue  was  joined  and  tried  there-  ?erfor?v"" 
upon.  Per  cur.  The  roll  is  the  warrant  for  the  writ,  and  the  writ  veifcy.S.c. 
iiTued  without  warrant  of  the  roll,  and  is  not  aided  by  ftat.  and  »t  was 
18  Eliz.  For  the  ftatute  aids  difcontinuance,  mifcontinuance,  and  ^^ji^^^ffo^^ 
mifconveying  of  procefs.      Mo.  402.  pi.  535.  Pafch.    37  '  Eliz.  neous.  Sed 

BefeV  V.  Hungerford.  adjomatar. 

^  ^  But  if 

it  does  not  appear  that  any  writ  wai  awarded,  it  is  aiJed  by  the  ftatute ;  but  not  an  iU  writ. 

Ihid. G.  Hift-  of  C.  B.  ni.  fays,  that  the  aw.-ird  of  the  venire  muft  be  to  a  day  in  the  fam« 

term,  or  the  n^xt  term ;  but  however  it  muft  be  in  term,  otherwife  it  is  crronemis,  becaufo 
(his  is  not  fuch  a  difcontinu.tnce  as  is  aided  by  the  verdi^t^  fince  it  is  an  error  in  the  court  in 
awarding  the  proceff,  which  makes  it  utterly  uncertain  u ! ten  or  where  the  parties  fhould  ap- 
p'^'  to  receive  judgment,  and  it  is  an  adl  of  the  court  which  is  erroneous,  and  not  a  mifentry  of 
fbe  clerk,  winch  the  ftatutc»  do  not  intend  to  aid. 

12.  In  debt  the  venire  facias  was  awarded  upon  the  roll  return- 
gble  die  Murtis  poll  15  Trin.  and  the  writ  was  in  fafto  returned 

He 
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£e  yovis^poji  15  Trin.  and  this  was  afligned  for  error.     Scd  nfOi 
allocatur,  becaufe  it  was  only  mifawarding   of  procefs,  and  re- 
medied by  the  ftatute  of  Jeofails,  and  the  judgment  was  afErmed. 
Mo.  696.  pi.  967.  Mich.  38  &  39  £liz.  in  Cam.  Scacc.  Falibwe 
V.  Thornye. 
A  writ  of         13.  Where  the  chrifltan  name  of  the  Jberiff  yf2LS  omitted  in  the 
liroclama.     return  of  an  original  lurit  the  court  refufed  to  amend  it,  the  record 
exigent  was  l^^i^g  made  up^  and .bcc2Lu(c  an  erroneous  outlawry  would  be  reverfed 

ictmnca       thereby.    Goldfb.,  113.  pi.  3.  Mich.  39  &  40  Lliz.  Broughton  v. 

fcrvcd,but    piood, 

the  Ihenff  s 

name  was  not  put  tliereto.  Adjoniatiir.    Mo.  65.  pi.  176.  Trln.  6.  £liz.  Anon. 

jfhhftifor         14,  A  venire  facias  w^f 'awarded  upon  the  roll  thuSj  viz.  Idea 

'a!  ^^^"^^  ^  prttceptum  ejl  vicecomiti  quod  venire  facias  1 2  quodjint  hie 

facias  was  ^^d  left  a  blank  for  the  day  of  the  return,  fo  as  there  was  no  day 

kft  in  the  for  the  return  upon  the  roll,  though  the  day  of  return  was  cx- 

rfforrfo/"  prefled  in  the  venire  facias.     Poptiam  and  Fenner  held  that  the 

auid'thi's'be.  venire  facias  ought  to  have  a  day  certain  upon  the  roll,  for  that  is 

ing  moved  the  warrant  for  the  venire  facias,  and  if  it  drffers  from  it,  it  \% 

mat-reft  of  ^rror  and  not  amendable;   but  Gawdy  held  it  amendable.     Et 

ruic'was  *  adjornatuT.     But- afterwards  the  judgment  was  affirmed.     Cro. 

wade  to  E.  553.  554-  pi.  5.  Pafch.  39  Eliz.  B.  R.  Shere  v.  Dickcnfon. 

fhew  cauie» 

which,  on  hearing  was  difcharged.  For  it  is  «on(lant  pradiice  to  leave  a  blank  ;  the  awarxl  of 
the  venire  facias  is  no  part  of  the  ilftie,  and  is  amendable  by  the  venire  facias  iifelf.  B^nie^'s 
Notes  in  C.  B.  34S>  34^«  Pafch.  12  Geo.  2.  Bryan  v.  Smith. 

S.  C.  cited         1 5,  The  venire  facias  was  returnable  die  Sabhati  poft  oSIahw 

by  Powis  J.   <['yif^^  and  the  dijlringas  ijfued  bearing  date  the  day  aft^r  crafts 

r  ^rr  1   7r/».  and  trial  thereupon,  and  verdi£l  for  the  plaintiff;  and  this 

2  Ld.Ravm.  "^^  moved  to  be  ill,  becaufe  it  was  without  warrant,  being  before 

Rep.  1064.    the  return  of  the  venire  facias.     But  becaufe  by  the  roll  the  venire 

facias  was  aivarded  returnable  crafl.  Trin.  which  is  the  wtirrant  to 

make  the  venire,  and  was  well  awarded,  and  it  was  the  default  of 

the  clerk  who  did  contrary  to  the  roll,  it  was  ruled  to  be  amended^ 

But  Popham  faid,  that  if  the  trial  had  been  upon  the  venire  it 

was  erroneous  and  not  amendable.     Cro.  £.  572.  pL  ii.  Trin. 

39  Eliz.  Rogers  v.  Bird. 

16.  The  diftj'ingas  jurat,  bore  tefte  the  fame  day  with  the  ventre 
facias^  diough  in  its  nature  it  illUes  after  the  venire  facias  re- 
turned, yet  it  was  amended  in  this  point  alfo ;  for  it  was  only  the 
mijfrifton  of  the  clerk,     Yelv.  64.  Pafch.    3  Jac.  B.  R.  Nevil  v. 
Bates, 
s.  c.  cirrd         17-  The  venire  fiicias  was  made  returnable  quind  Hill,  and  bore 
byPovvfeliJ.  te/le  12  Feb,  which  is  the  laft  day  of  Hillary  term.     And  yet  per 
iLd.Raym.  curiam,  it  fliall  be  amended  in  the  date  of  the  tefte,  viz.  to  iftue 
^^'ihid-'    <^"t  before  the  return  of  it,  and  this  in  favour  of  trials ;  for  it  is 
1069.  s.  c.    only  the  default  of  the  clerk,    Yelv.  64.  Pafch.  3  Jac.  B.  R.  Nevil 
t'inl  r    V.  Bates, 

to  be  a  plain  roiftake  of  the  clerk,  and  the  telle  bcmg  after  the  return  was  ill,  beiog  to  diftraift 
jurors  nr}t  fummoiied. 

Venire  fiicias  bare  trjh  26  7#w,  whidi  was  t^  hfi  tf.^y  of  Trn.  tentif  And  fo  the  riturn  it  Itfvt 
the  ujli,  and  the  diftringas  ill  awardeil ;  but  refolv«'d  that  being  only  a  default  iu  a  judicial  pro* 
c«f6  it  fliould  bf  amended.    Cro.  J.  442.  pi.  15.  Mich.  15  Jac.  B.  R.  Hirrifoa  v.  Mctcalf. 

Enor 
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F.rror  afldgned  was  thai  the  I'enin  ficuJ  U>t  datt  tl,  Feb,  and  was  retwnaok  Ah  Sahbatl  poji  o^ah* 
Putijiattiomiy  wliich  is  hgfote  ih-  tfjie,  Sed  lion  .allocatur  ;  for  being  a  judicijl  writ,  ami  the  fault 
of  the  clerk,  it  fh<tll  be  amended.  Cro.  C.  38.  pi.  4«  Trin.  2  Car.  in  the  £xchcquer-CliJui:bcT| 
Aylefworth  v.  Chaitwell. 

18.  The  tcjle  of  a  venire  facias  was  1%  June  returnable  tres 
Trin.  which  was  the  fame  day  that  the  tcjie  was^  and  after  verdift 
it  was  moved  to  be  amended  and  made  according  to  the  roll,  and 
it  was  amended  accordingly.  2  Brownl.  I02,  Mich.  9  Jac.  C,  B- 
Anon. 

19.  In  account  the  venire  facias  was  returned  by  the  coroners 
thus,  viz.  Executio  iftius  brevis  patct  in  quadam  fchedula  huic 
brevi  annexa,  and  the  panel  and  names  of  the  jurors  between  the 
E.  of  Cumberland  plaintiff  and  T.  H.  defendant  in  a  plea  of  debt, 
injlcad  of  in  a  plea  of  account^  and  yet  after  verdi^  day  was  given 
to  the  coroners  to  amend  their  return.  2  Brownl.  io8.  Mich. ' 
9  Jac.  Earl  of  Cumberland  v.  Hilton. 

20.  F.  was  indited  and  travel  fed  it^  and  found  againft  him ; 
exception  was  taken  becaufe  upon  the  back  of  the  writ  of  dijirin^ 
gas  it  was  returned  Executio  ijUus  brcvisy  (s'c.  but  the  foeriff^s  name 
was  not  put  to  it  \  but  ruled  good  and  awarded  to  be  amended,  if 
it  was  not  good.  Cro.  J.  527.  pi.  5.  Pafch.  17  Jac.  B.  R,  Fitz- 
Hughe's  Cafe. 

21.  In  debt,  the  parties  being  at  iflue  the  awarding  of  the  roll 
was  of  a  venire  facias^  returnable  die  Marti s  pojl  crajlin.  Purifica- 
tionisj  but  it  was  made  returnable  die  Sabbati  pojl  o6lab.  Purificm- 
After  judgment  this  was  afligned  for  error.  ,  Sed  non  allocatur; 
for  being  a  judicial  writ,  and  the  fault  of  the  clerk,  it  (hall  be 
amended.  Cro.  C.  38.  pi.  4  Trin.  2  Car.  in  the  Exchequer- 
Chamber,  Aylefworth  v.  Chadwell. 

22.  An  attorney  directed  bis  clerk  to  make  a  Ca.  Sa.  returnable  kfmfa^ 
in  Trinity  term^  the  lajl  return  whereof  was  on  the  2$th  of  Juney  ^'*^'  *>^"5 
and  the  clerk  by  ml/lake  wrote  the  25/A  of  July.      Glyn  Ch.  J.  '^^Tof 
held  that  if  it  ought  to  be  amended  it  muft  be  bv  the  common  /« «,  and 
law,  and  he  thought  there  was  no  colour  for  the  amendment  of  it.  vvhethcr  it 

2  Sid.  7.  12.  Mich.  1657.  Smithfty  v.  Lenthill.  Thfe  oTnot 

was  the  queftion ;  apd  it  was  granted  that  a  writ  of  enquiry  is  amendable.    Godb.  78.  for  there  \% 

the  roll  by  which  it  may  be  ameiulcd :  fo  a  if^nire  /.u-Ln,  Uc.  for  tlierc  is  an 

award  by  which  tt  mny  be  amended,  and  in  the  prcfcnt  cafe  the  court  would 

amend  the  fieri  facias  if  it  could  ;  hut  there  is  no  atv.ird  upon  tits  iW/  for  the  fieri    f  />  r  A  1 

facias  by  which  the  amendment  can  be  made.    Cumyns  Rep.  60.  pU  39.  Trim  11     L  J  5      J 

Will.  3.  B.  R.  Juxon  &  Ux'  v.  Naylur. 

The  venire  bore  ujie  04  Tcb,  wliicti  is  out  cf  t*rm  retttmabh  in  the  term,  and  was  amended.     Yclv* 
•4.  in  cafe  of  Nevil  v.  Bates,  fays  that  a  precedent  was  fliewn  to  that  piirpofe. 

23.  A  feri  facias  was  te/lcd  7  Feb,  26  Car.  2.  by  mifprilion  of 
the  clerk,  it  being  t^e  F.  Northj  whereas  Sir  F.  North  was  not 
chief  jvjhce  before  Miliary  term  27  Car.  2.  It  was  amended  by 
order  of  the  court.  2  Jo.  41.  Mich.  27  Car.  2.  C.  B.  Smith  v. 
Harward. 

24.  Ill  homine  replegiando  of  one  In  whom  the  defendant 
claimed  property,  the  flieriff  returned  that  he  had  replevied  the 
hody^  but  does  not  fay^  the  body  in  which  the  defendant  claimed 
property  \  whereupon  the  flicriflT  was  ordered  to  amend  his  return. 

3  Mod.  120.  Hill.  2  &  3  Jac.  2.  B.  R.  Sir  Tho.  Grantham's  cafe. 

25.  In 
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•25»  I"  a^ion  for  wordsy  after  declaration  delivered  the  defen- 
dant, on  fearching  for  plaintiff* s/tn/irtdiiom  to  the  curfitor,  found 
they  varied  materially  from  the  original^  and  thereupon  pleaded 
the  ftatute  of  limitations.  The  mafter  of  the  rolls  upon  peti- 
tion granted  a  new  original,  which  fhould  warrant  the  declara- 
tion, and  it  was  filed  in  court,  but  the  commiffioncrs  of  the 
great  feal  fet  the  fame  afide,  and  ordered  an  original  to  be  taken 
out  according  to  the  firjl  injiru^ions  to  the  curfitor  i  and  on  motion 
the  court  of  C.  B.  ordered  the  laft  original  to  be  filed.  2  Vent. 
130.  Hill.  I  &  2  W.  &  M.  in  C.  B.  Chafe  v.  Etheridge. 

26.  The  tefte  of  an  original  writ  is  not  amendable;  per 
Powel,  J.  2  Ld.  Raym.  Rep.  1066.  and  faid  that  it  was  fo  refolved 
in  the  Houfe  of  Lords,  with  the  concurrent  opinion  of  all  the 
judges  in  the  case  of  my  Ld.  Jefferies,  and  that  upon  confi- 
deration  of  Gage's  cafe  in  5  Rep.  45.  b.  and  adds  in  a  crotchet 
[that  a  judgment  given  in  Wales  upon  the  authority  of  Gage's 
cafe  was  rcverfed ;  and  that  upon  that  occafion  the  record  of  that 
cafe  was  fearched  for,  and  'found  not  to  warrant  the  report.  And* 
Holt  Ch.  J.  faid  that^  the  record  of  that  cafe  is  in  Co.  Intr.  tit. 
Err.  p.  9.  250.  and  the  judgment  of  the  court  is  contrary  to  the 
report,  for  die  writ  was  not  amended,  but  the  fine  was  reverfed. 
And  as  I  have  heard  Twifden  J.  fay,  the  eflate  is  enjoyed  under 
that  judgment  ever  fmce.] 

27.  It  was  moved  to  amend  the  writ  of  habeas  corpora  jurator* 
after  trial  returnable  on  JVednefday  next  after  8  days  of  the 
Purification^  inflead  of  Wednefaay  in  15  days  of  Eajier\  court 
made  a  rule  to  fhew  caufe,  which  was  afterwards  made  abfolute 
upon  hearing  counfel  on  both  fides.  Barnes's  Notes  of  C.  B.  7. 
Pafch.  7  Geo.  2.  Waldo  v.  Harifon. 

28.  It  v*ras  moved  after  trial  to  amend  ^tjurata  in  the  record 
of  nifi  prius  by  making  the  return  in  the  award  of  the  habeas 
corpora  of  a  day  certain^  inilead  of  a  general  return ;  a  rule  was 
made  to  fhew  caufe,  but  afterwards  difcharged,  the  court  faying 
that  it  need  not  be  amended,  for  it  is  remedied  by  the  flatutes  of 
Jeofails;  but  pn  further  confideration  the  judges  gave  their 
opinion  feriatim,  and  declared  that  the  jurata  might  be  amended  by 
the  habeas  corpora,  and  ordered  the  fame  accordingly.  Rep.  of 
Praft.  in  C.  B.  .101.  Pafch.  7  Geo.  2.  Walthoe  v.  Harrifon. 

[  357  ]  (C.   a)      Mifnofmer,    and  other   Defefts  in   the 
sce(B)  pi.  Count,  amended. 

ao.25.— See 

V  ;  ^pr*'     I.  TN  quare  impedit  the  king  counted  of  refignation  by  the  bands  of 

y.  bijhop  of  TV.  ordinary  of  that  place^  and  did  not  fay  then 
ordinary  of  that  place^  and  it  was  amended  per  judicium.  Br. 
Amendment,  pi.  109.  cites  38  H.  6.  33. 

2.  In  rationabili  parte  bono  rum  againfi  three  executor s^  Catefby 
demanded  judgment  of  the  county  for  the  cujhm  is  there,  that  if 
the  paron  dies  without  ijfue  the  feme  Jball  havo  ^c  inoiety  of  the 

goods^ 
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goodsf  and  if  he  has  tjjui  then^  but  the  third  part^  afier  the  debts 
^nd  funeral  expences  paid;  and  the  feme  plaintiff  has  demanded 
the  moiety,  and  has  net  alleged  that  the  baron  died  without  iffue^ 
and  bj  favour  of  the  juftices  it  was  amended.  Br.  Rationabili 
Parte,  pi.  5*  cites  7  E.  4.  20.  21. 

3.  In  ajfumpftt  againj)  B.  fenior  and  B.  junior^  after  verdift  it 
Was  alleged  in  arreft  that  the  declaration  upon  the  file  fuppofes  the 
promifc  to  be  made  by  B^fen^  only  \  but  the  roll  and  the  record  of 
nifi  prius,  and  all  the  after-proceedings  were  well  laid  to  be  by 
both,  and  that  fo  was  the  paper-copy  under  the  counfellor*s  hand. 
All  the  court,  pra;ter  Fcnner,  held  it  amendable ;  for  as  Brian 
faid  10  H.  7.  25.  papers  are  now  as  recofds;  fo  as  when  it  a^ 
pears  that  the  paper-declaration  is  good  that  the  promife  was  by 
both,  it  is  the  fault  of  the  clerk  to  enter  it  on  the  file  to  be  don^ 
by  one,  and  fo  adjudged  to  be  amended.  Cro.  £.  258.  pi.  37. 
Mich.  33  &  34  £liz.  B.  R.     Ramfey  v.  Bird  fen.  &  Bird  jun. 

4.  Tenant  in  tail  demifed  to  A*  ana  his  ajfigns  for  the  lives  of  3 
perfons.  Afterwards  A.  made  an  under-leafe  to  B.  and  his 
affigns  to  the  ufe  of  C.  for  99  years,  if  the  iaid  3  lives  ihould  fo 
long  live,  virtute  cujus  quidem  dimiffionis  idem  C.  pofTeffionatus 
fuit,  &c.  After  a  verdid:  in  eje6bnent  it  was  moved  in  arreft  of 
judgment,  that  the  plaintiff  fets  forth  virtute  cujus  dimiffionis  he 
was  pofTefTed,  whereas  he  came  into  the  pofTef&on  by  limitation 
of  an  ufe,  and  therefore  he  ihould  have  faid  et  vigore  ftatuti,  &c« 
and  thefe  were  held  to  be  faults  in  fubftance,  and  not  in  form,  and 
judgment  for  the  defendant.  Cro.  £.  407.  pi.  19.  Trin.  37  Eliz. 
B.  R.     Baker  v.  Seale. 

5.  Motion  in  arrefl  of  judgment  in  ejefhnent,  becaufe'  the  J*^M*^ 
dedaration  was  that  the  two  defendants  intravity  dejecit^  8cc.  th^  judged  m« 
plaintiff,  where  it  fbould  have  been  intraverunty  dejecerunt,  &c.  cordirtgi/. 
All  the  juftices  (abfentq  Fleming)  held  it  to  be  amendable,  it  be-  — *  Swift- 
ing apparent  .mifprifion  of  the  clerk.  Cro.  J.  306.  pi.  I.  Mich.  tJ^;  vfpar- 
10  Jac.  Odingfells  v.  Dcrbie  &  Jackfon.  by, s. Cad- 
judged  by 

3  juOicfSy  abfente  Flenaing  Ch.  J.-  ■  Brownl.  149.  S.  C.  adjndged  acoordiogl/.-*— J«nk.  32c* 
pi.  42.  S.  C.  adju(!ged  and  affirmed  iu  error.  ■  S.  C  cited  a  Ld.  Baym.  Rep.  1068.  by  PowclU 
J.  who  faid  that  It  does  noc  apf)ear  certainly  what  the  miiUke  wasy  and  the  fiugular  number  for 
Ciie  plural  might  be  very  material. 

In  covenant  agatnft  a»  the  plaintiff  declared  Quod  foMtf  emvn^mim,  ioftead  of  tentaHt.  Tb« 
court  ordered  it  to  he  amended  ;  and  it  was  faid,  that  of  late  dai^  it  had  been  done  io  cafe  of  a 
word  mi^ken  in  an  onginai,  a»la  ejedlmom  divi/h  for  dmifit*  %  Vent,  f  73.  Fafefa.  a  W.  ac  M* 
in  C.  B.  Cook  t.  Rumney. 

6.  Affumpfit  bjr  J.  T.  executor,  in  coff/ideration  thai  Ni  the  S.  c.  GilK 
ie/lator  would  deliver  to  the  defendant  upon  requeji  40  /.  he  promifed  f,^;^'*' 
to  repay  it  at  fucb  a  day^  and  the  declaration  was  Quod  idem  N,  DUtby  A. 
(inftead  of  y*  the  plaintiff)  dicit  in  fa^o^  quod  ipfe  idem  N,  deli^  as  admini- 
vered  to  him  the  40  /.  &c.  Refolved  that  the  declaration  was  iU,  ^^^'^  ^ 
and  infenfible,  quod  idem  N.  dicit  in  fado,  becaufe  he  is  a  dead  [  3  c8  1 
perfon,  and  it  being  the  matter  and  fubftance  of  the  declaration, 

and  no  precedent  matter  to  induce  thereto,  it  cannot  be  amended,  charter^  * 
Wi  therefore  adjudged  Zffifift  t)xe  plaintifi>  quod  nihil  capiat  per  partv,  in 
VoirfJJ,  fie  BUlam,  wtuAww 
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feveral  co-  Billam.  Cro.  J.  587.  pi.  9.  Mich.  18  Tac.  B.  R.  Thomas  t. 
jm^-  WiUoughby. 

and  the  defendant*  The  dcclaraiion  was  right  till  (he  came  to  the  iffignincnt  of  tlic  brc.ich,  aiid 
then  it  was  Idem  m  fa^  dicit,  inftead  of  Eadem  A.  Upon  demurrer  it  was  objeAed,  that  here 
was  no  breach  aiiigned  by  this  miflake  of  the  nam  of  (?..  tU  intrJLMey  fw  the  name  of  A.  tin  aJ- 
jmniftratrix.  But  the  court  held  clearly,  that  as  all  the  declaration  befides  was  right,  and  con- 
cluded right,  Q^od  eadem  A.  proferc  in  curia  liteias  adminift'  it  was  merely  a  fault  of  the 
cleric,  and  amendable  by  the  ftatute  of  H.  6.   a  Lev.  117.  Mich.  26  Car.  i.  B.  R.  Rea  v. 

Barnes. S.  C  cited  Corny ns*s  Rep.  567.  pi.  244.  Pafclj.  10  Geo.  a.  ,C.  B.  in  the  cafe  ot 

Harvey  v.  Scokes>  and  $•  P.  admitted  ;  but  it  was  tliere  held  per  cur.  that  th#ugli  a  mifnofmer 
of  the  plaintiff  or  defendant  be  amendable^  yet  the  miftake  of  the  name  of  a  3d  perfon  is  not 
aided  or  amend^^ble. 


7.  In  irej^afs  the  ^XvLxn^S fet  forth  that  the  locus  in  quo^  €^r.  was 

p/ho/eiy  whereof  y*  S,  was  feifed  in  fa  by  copy^  and  that  the  Und 

defcended  to  his  daughters-^  who  leajed  to  the  plaintiff.    The  iffue 


was  joined  upon  a,  collateral  matter^  and  verdid  for  the  plaintiff; 
and  though  it  was  adjudged  that  the  plaintiff  had  not  made  out  a 
good  title  to  y,  5.  becaufe  he  did  not  Jbew  a  grant  of  the  copyhold  to 
him,  yet  this  being  but  matter  in  form,  was  helped  by  the  ftatute 
of  Jeofails.  Cro.  C.  190.  pi.  19.  Pafch.  6  Car.  B.  R.  Sheppard's 
cafe. 

8.  The  plaintiff  declared  of  a  demife  to  the  defendant  for  ij 
yearS'i  rendering  40/.  quarterly^  not  faying  annuatinu  Upon  Non 
left  fadum  pleaded  the  plaintiff  had  a  verdid  j  but  after  the  plea 
the  plaintiff  amended  the  declaration  by  putting  in  the  word 
(annuatim.)  Upon  a  motion  for  the  defendant  to  have  it  exa- 
mined, it  was  held  by  Keyling  Ch.  J.  and  Wyndham  J.  that  it 
was  no  more  than  what  was  implied  before.  And  by  Twifden  J. 
die  defendant  (hould  h^ve  demanded  oyer  of  the  deed ;  but  hav- 
ing pleaded  Non  eft  fa£lum,  he  is  not  prejudiced  by  this  amend- 
ment. Raym.  160.  Hill.  18  &  19  Car.  2.  B.  R*  Rymes  v. 
Baker. 

9.  The  decla]sation  was,  Willielmus  Patifon  queptur  de  WilU 
Milton^  &c.  pro  CO  videlt'  quod    cum  \^illielmus  Patifon  (tn- 

Jiead  of  Milton)  indebitatus  fuit  JVilliebno  Patifon.     After  a  ver- 
dict for  the  plaintiff  it  was  moved  to  amend  it,  fpr  It  was  a  plain 
miflake  of  the  clerk,  to  make  the  plaintiff  indebted  to  himfelf ; 
and  the  court  ordered  it  fhould  be  amended  accordingly.    4  Modr 
161^  Hill.  4  &  5  W.  &  M.  in  B.  R.     Patifon  v.  Milton. 
<Mod.52j.       10,  After  verdift  in  eje<Stment  the  plaintift'  moved  ta  amend 
bwiro^udg-  ^^*  declaration,  wherein  he  had  counted  of  a  demife,  10  J^ril  1697, 
mont.'^.    ■"  inftead  of  1696;  for  1697  was  not  come   at  the   rime  of  die 
Caith.  40X.   trial ;  but  it  was  denied,  becaufe  if  it  (hould  be  granted  it  altered 
s.  c.  and      ^^  jjp      ^^^  msAz  another  title.    But  the  court  agreed,  that  in  a 

the  court        .,  ,.*  g»  tf  r-  •^•i_-.l 

dtnied  to     jMgnumt  by  ♦  confejfion  on  a  warrant  of  attorney  it  might  be 

amend  it —  amended  in  eje£hnent,   becaufe  without  fuch   amendment    the 

s  c^  b  J^ii  agreement  and  intcfet  of  the  parties  could  not  be  fulfilled,    i  Salk, 

judgmeatT  48-  pl»  6.  Pafch,  9  W.  3-  B.  R.  PulelVon  v.  Warburton. 

but  fays  the  •  ; 

plaintiff  did  not  proceed  upon  this  verdiA ;  for  that  the  counfel  in  the  cdufe  alTured  the  re- 
porter that  tl»ey  were  fatisfied  it  was  a  fatal  error,  and  not  amendable.— 12  Mod.  laj.  S.  C 
U^%  the  «(HU*i  would  have  amended  it  if  they  could,  bet  the  ioconveoieoces  of  ikiing  it  wouM 

•ft 


ameiuiment  {and  jeoj&Us^  %  358 

\>e  very  gre.il>  and  judgment  was  ftaid ;  but  that  after  it  was  agreed  by  confent  to  amende 
and  the  judgment  to  be  for  fecurity  as  to  the  cofts,  fce.  and  the  defendant  to  take  a  new  decla- 
mtion,  and  defendant  to  deliver  poflelUon  if  verdift  be  againft  him,  and  not  bring  a  new  wriC 
pf  error. 

*  Carth.  40).  in  the  cafe  abovey  Hiys  n  rule  of  court  was  produced  in  a  cafe  of  Parr  V* 
Cawley»  where  afta-  error  brmight  on  a  judgment  by  confeflQon  in  eje^tment»  fuch  amendment 
was  made  in  the  decUration  ;  but  that  beins  a  judgment  by  confenl  of  parties,  was  held  to  b« 
no  authority  in  the  principal  cafe. 

11.  Aflumpflt)  &c.  agalnfi  J.  G.-  knight.      The  defendant   [  -jro  1 
pleaded  in  abatement  that  he  is  a  knight  and  baronet.     The  plain- 
tiS^repUed  that  he  is  a  knight  [^  only^l  See.  and  moved  to  amend  •jSalk.ajs. 
his  declaration  upon  payment  of  cofts,  all  being  in  paper,  and  accor^inglr 

that  the  a^ion  being  by  bill  the  addition  was  not  material,  it  not  •  2  ll. 

being  within  the  ftatute  of  additions ;  but  it  was  denied,  becaufe  Rayro.Reju 
there  was  nothing  to  amend  by^  and  the  defendant  bad  taken  ad-  \%^^^ 
vantage  of  the  ^ult.  i  Salk.  50.  pi.  X2.  Pafch.  2  Ann.  B.  R.  s'c. accord^ 
Lepara  v.  Germain,  ingly, 

12.  Upon  a  common  daufum  ftegit  the  plaintiiF  iiclarei 
again/I  the  defendant  as  adminijiratory  and  he  pleaded  that  ai-^ 
mnijlration  was  never  committed  to  him.  The  plaintifPs  attorney 
moved  in  the  treafury,  that  the  plaintifF  might  amend  his  decla- 
ratioa  upon  payment  of  cofts,  by  declaring  agailift  the  defendant 
as  executor,  which,  upon  hearing  defendant's  attorney,  was  or- 
dered. Barnes's  Notes  of  C.  B.  67.  Hill.  7  Geo.  2.  Brown  v« 
Shipman. 


(D.  a)    Mifnofmer,  and  other  Defefts  in  Pleadings  ^Wp^ 

amended* 

I.  jS  SISE  hyj.  S.  and  W.  N.  The  defendant  pleaded  that 
-^  y.  N.  died  after  the  laft  continuance^  where  it  Jhould  be  W. 
N,  and  the  beft  opmion  was  that  it  (hall  not  be  amended ;  for  the 
ftatute  was  made  in  favour  of  clerks  and  officers,  io  that  mlf- 
prifion  of  the  clerk  (hall  be  amended ;  but  contra  of  plea  of  the 
party ;  for  this  is  made  bv  himfelf  and  his  counfel,  and  is  no  de- 
fault of  the  clerk.  Br.  Amendment,  pi.  74.  cites  18  £.4.  13.  and 
20  £.  4.  6. 

2.  Sulyard  faid  that  a  *  trefpafs  vras  fued  [travtrfe  was  tender*'  *  Alt  tha 
edi  in  Chancery  by  3,  and  after  they  Jhewed  feoffment  made  to  ^  Xx>  ^JJjj^*  **^ 
have  the  land  in  farm  }  and  by  all  the  juftic«s,  this  is  mirprifion ;  <trm'fuit 
for  the  feoiFment  was  by  deed  \  but  it  did  not  appear  if  the  clerk  f^i)  which 
faw  the  deed  or  not.    Bn  Amendo^ent,  pi.  74.  cites  18  £.  4.  13.  "^J7Jed^*) 
and  20  £•  4.  6.  b^t  all  ihi 

ycar-booki  ut  (travtrfe  foil  tend*.) 

3.  Miihofiner  of  the  chrijiian  name  of  one  tf  the  defendants  In 
the  attornav-gen^ral's  repfscatien  in  an  information^  was  moved 
after  verdia  tor  the  defendants  to  be  amended  before  judgment  en- 
tered, to  prevent  error  in  the  judgment  But  the  court  thought 
it  could  not  be,  becaufe  diey  conceived. there  was  00  iflue  joined. 
.Sty.  167.  Micb«  ^649.    Birmiiigham-Towo's  cafe. 

Sea  4*  la 
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Ibid,  in  a  4.  In  aflault  and  battery  there  had  been  2  fruiral  pleas  of  fin 
Ci^,  if?^  #'«*>  ^^  #^  wasjtined  in  the  lajl^  but  left  cut  ofthefrjty  the 
like  reiblu-  court  held  it  amendable  by  the  ftatute  of  Jeofails,  becaule  it  ap- 
tion  was  in  pcars  to  be  the  clerk's  miftalce,  and  befides,  as  the  iiTue  is  joined 

Tb^d^r"  "*  ^^*^  ^^^^^  P*"**  ^^  "^^y  ^'^^  *"^®  reference  to  the  firtt.  Rep. 
where  iiTiic  of  PraS.  in  C.  B.  106.  Trin.  7  &  8  Geo.. 2.  Eafon  &  Ux.  v. 

was  joined     Wilkins  &  Ux. 

as  to  one 

bondy  and  hot  as  to  the  other,    Lyne  v.  Green. 

5.  It  was  moved  to  amend  a  plea  in  abatementy  by  putting  in 

cu^abilis  inftead  of  capitalis,  for  that  it  appears  to  be  only  a  mif* 

prifion  of  the  clerk.     But  by  £yrc  Cb.   J.  picas  in  abatement 

have  generally  been  denied  to  be  amended,  becaufc  they  arc  dila- 

[  ^60  j  tory,  and  go  not  to  the  right  of  the  a&ion,  and  it  will  be  dan^ 

Serous  to  make  a  precedent,  and  therefore  the  amendment  was 
enied.    Rep.  of  Prad.  in  C.  B.  29  Pafch.  12  Geo.  i.  Dockary 
V.  Lawrence. 


PJ^^^'  (E.  a)     Mifnomer,  and  other  Defefls  in  the  Plea, 

Imparlance,  and  Nifi  Prius  Rolls,  amended. 

I.  CT^RefpaJi  againjl  M.  and  G,  and  the  procefs  was  continued 
^  againji  M,  and  H,  and  G.  omitted^  and  becaufe  the  roll  at 
the  firft  day  of  the  procefs  was  good,  therefore  the  roll  was 
amended 'j  quod  nota.  And  yet  per  Chell.  judicial  writs  which 
vary  arc  often  amended,  but  feldom  the  roll.  Br.  Amendment, 
pi.  22.  cites  44  E.  3. 18. 

2.  Praeipe  quod  reddat  a^mnjl  R,  T,  who  pleaded  in  bar  the 
deed  of  one  K,  S,  with  warranty,  which  died  the  fame  R*  in  curia 
proferty  and  after  nifi  prius  pafled^  it  was  pleaded  in  arreft  of 
judgment,  that  this  fame  R.  who  made  profert  of  the  deed,  Ihall 
be  intended  the  lafl  R.  viz,  he  whofe  warranty  u\is  pleaded.  And 
per  cur.  becaufe  bar  (hall  be  taken  by  rcafonable  intendment,  (o 
that  it  Jkall  he  taken  this  R.  who  was  tenant^  therefore  per  car.  it 
was  amended,  and  entered  per  chartam  quam  R.  T.  the  tenant 
profert;  quod  nOta,  bar  amended.  Brt  Amendment^  pi.  83.  cites 
II  H.  6.  22. 

3«  In  writ  ofmefne  the  plaintiff  prefcribed  in  the  acquittal  againfl 
the  defendant  and  his  ancejhrs  whofe  heit  he  is^  and  it  was  entered 
accordingly  in  one  roll,  and  in  another  rpjl  (cujus  hares  ipfe  tjl) 
was  wanting^  and  it  was  amended.  Br.  Amendment,  pL  \d^ 
cites  39  H.  6.  31. 

4.  In  a  ^irit  of  partition  againft  2,  one  pleaded  to  iflue,  and  on 
the  record  of  nin  prius  his  name^  by  the  negligence  of  the  derk^ 
was  left  outy  but  the  principal  record  wa$  per^ct.  This  was  held 
to  be  amendable.  Pafch.  9  £liz.  D.  260.*  Wotton  v.  Cook  & 
Temple. 

5.  In  tr^ery  &c.  the  plaintifF  declared^  that  he  Was  pofTefled  dc 
ujLiu  ipadgj)e/  ufia  cqua  pretii  ^3  (hilfins^  and  4  penec»  fo  tjfoat 

'  \  -  there 


Br.  Relati- 
otif  pi.  41. 
cites  1 1  U.6. 
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tiiere  was  no  price  added  to  the  gelding.  The  court  w^s  divid- 
ed, 2  held  it  matter  of  form,  and  2  held  it  matter  of  fubftance, 
But  upon  viewing  the  roll  it  appeared  to  be  de  unofpadone  tff  de 
una  equa  prrt'n  53  Jhillings  and  4  pence^  fo  that  the  price  extends  to 
iioth,  and  fo  the  record  of  nifi  prius  was  amended  by  the  roll, 
Cro.  J.  129-  pi.  %  Mich.  4.  Jac.  B.  R.  Wood  v.  Smith. 

'6.  A  chadenge  being  made  to  the  Jljeriff  2&.i:i  iffue,  and  con-  YcIv.iiJ- 
feffed,  the  ven.  fac.  was  axvarded  to  the  coroner^  but  the  roll  of  nifi  $.  c.bi« 
frlm  waSy  that  the  ven.  fac.  was  awarded  to  the  Jheriff^  and  the  s.  p.  does 
Jiftringas  was  awarded  to  the  flierifF,  and   trial  thereupon  had,  not  appear, 
whichcamiot  be,  bccaufe  the  ven.  fac.  was  awarded  to  tlje  co-  rj^T^s^c.^' 
roners,  and  therefore  it  was  moved  in  arreft  of  judgment ;  but  but  s.  p. 
held,  that  becaiife   the  roll  of  nifi   prius  was   a  miTprifion^  and  «ioe>noiap- 
oughl  to  be  warranted  by  the  record  (though  in  trutn  it  is  a  re-  ^^  jTiii, 
cord  made  after  the  nifi  prius  and  the  trial)  it  fhould  be  amended,  pi.  jj' 
and  judgment  for  the  plaintiff.     Cro.  J.  3S3,  354,  pi.   S.Mich.  Wharton  r- 
12  Jac.  B.  R.    Mufgrave  v.  Wharton,  ^C%T' 

S.  p.  does  not  appear.  .Jeiik.  29  r.  pi.  ^z.  S.  C.  but  S«  P.  does  not  appear* 

7.  The  plaintiff  exhibited  k  bill  againft  the  defendant  one  of  Hob.  134. 
the  clerks  of  B.  R.  and  after  a  verdi6t  it  was  moved  in  arreft  of  ^ '  '-^       .. 
judgment,  for  that  the  bill  was  not  filed \  the  court  feemed  in-    [  3^^  -■ 
clined  that  this  was  not  helped  by  the  ftatute.  Brownl.  8i.  Weeks  wike  v. 
V.Wright.  Wright, 

.  S.  C.  fays 

tlicre  was  no  refolutinn  whether  this  wa?  within  the  eqnity  of  the  flat.  18  Eliz.  of  want  of  an 
original  writ  (which  the  hill  is  in  this  cafe,  t)cing  againft  an  attorney  ;)  for  it  was  proved  by  oath 
that  there  wa^  a  hill,  ajitl  that  the  defendant  had  accepted  and  fuhfcrihed  it,  and  it  was  entered 
in  !):ec  verba  on  the  nJI.— S.  P.  hut  though  the  hill  was  not  filed,  yet  it  appeared  to  the  court 
r'wt  the  tenor  of  the  h\ll  was  entered  of  record  in  hacc  verba  ;  the  court  thought  this  remedied 
by  the  llatute  of  Jeofails  as  being  in  mturf  of-uf.mt  of  on  origin.J  after  verdi<fl ;  but  becaufe  it  had 
Y»cen  ruled  otherwife  in  Rood's  Cask,  the.court  would  advife.  But  there  is  .1  notathat  it  had 
been  fince  rJiuilged  in  C.  B.  and  alfo  in  the  £xchet{uer  Chamber  upon  error  out  of  B.  R.  upoa 
wart  of  a  hill  theiT,  to  he  cured  by  verdi<^,  yet  the  words  of  the  ftatute  are  (Want  of  an  ori* 
gmnl  wii[.)  Hob.  i^r*.  pi.  169!  The  want  of  a  J-iU hting  the  f»i^inalvfz&  taken  to  be  uithin  tha 
intent  and  meaning  of  the  ftatute  18  Ehz.  and  remedied  by  the  equity  thereof.  Hob.  264.  pi. 
}144.  adjudged  m  Cam.  Scacc.  Trin.  17  jac.  Willis  v.  Woodhoufe.  ■S.C.  cited  by  the  name 

of  Wr  LL5  V.  WoonHoL'si,  by  Hobart  Ch.  J.  as  refolved  accordingly,  and  fai«l  that  it  had  been 
often  fo  ;idjiul5;ed  in  C.  B.  in  the  calc  of  an  a'.torncy  plaintitf  or  defendant.  Hob.  281,  282. 
•  After  avcrdicl  it  was  moved  in  arreft  «f  judgment,  that  there  was  m  bill u^m  tbejilt.  But  per 
tot.  cur.  thi*  is  helped  by  the  ft.nt.  18  Eliz.  for  the  bill  on  the  file  is  m  nature  of  on  miginal,  and 
ihc  wnnt  of  this  is  helped  by  the  ftarure,  and  judgment  for  the  plaintiff^  Jo.  :;r'4.  pi.  13.  Mich. 
t>  Cir.  B.  R.  Grigs*>  v»  Parker.— —Cio.  C.  282.  pi.  24.  Porker  v.  Grigfon,  S.  C.  adjudged  for 
the  plaintiif. 

8.  If  the  plea  roll  be  rights  the  roll  of  nifi  prius  may  be 
amended:,  for  tht  plea  roll  Jhall  controul  the  nifi  prius  roll;  and  it  is 
ufual  to  amend  the  nifi  prius  roll,  and  to  give  the  true  judg- 
ment ;  agreed  without  queftion.  2  Roll.  Rep.  211.  Mich.  10  Jac. 
B.  R.  in  cafe  of  Hunt  v.  Athill. 

9.  Trover  and  converfion  alleged  to  be  in  London^  and  the  trial 
was  in  Middlefix^  but  it  feems  the  declaration  upon  the  file  was  of 
a  converfion  in  ATtddlefexy  and  the  imparlance  roll  was  nghtj  and  fo 
was  the  ijfue^olly  but  the  nifi  prius  roll  was  wrong ;  whereupon  the 
plaintiff  prayed  that  the  nifi  prius  roll  might  be  amended.  Per 
Vale  Ch.  B.  if  the  bill  be  right  upon  the  file,  and  the  imparlance 
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roll  right,  the  i£iu  rail  or  thi  niji  prius  may  be  amended  bv 

them,  for  they  are  but  tranfcritts  of  thi  other \  but  if  the  difv 

ierence  be  fucb  as  to  alter  the  ijjuey  there  they  cannot  be  amende 

ed }  for  then  it  is  another  thing  diat  is  tried  than  ought  to  be 

tried.    Freem.  Hep.  325.  pi.  404.  Trin.  26.  Car.  ?.   Vernon  v, 

Yeeds. 

^"jlfV-^^        10.  The  memorandum  was  getural  of  Eqfter  term   laji  paft, 

phyCck"^     which  referred  to  the  ift  day  of  thd  term,  and  fo  the  atlion  ap^ 

without  U-   peared  to  be  brought  before  the  caufe  of  a^ion  accrued^     It  was 

crncc,  ex-    moved   to  Amend  itj  and  m^ke  it  die   Mcrcurii   proxime  poft 

takelTthT/^  menfcm  Pafchse  (which  wa^  after  the^  caufe  of  adion  accrued) 

theaaion      upon  affidavit  that  all  the  procefi  ijfued  after  the   \Jl   of  May ^ 

was  brought  But  the  court  denied  to  amend  it,  though  aU  w^s  on  paper,  be- 

&  M.  and      ^^^^^  it  came  after  the  defendant  had  pleaded  in  abatanent,  and  a 

the  entry      refpondeas  oufler  awarded  thereupon,  and  a  demurrer  by  the  dc-» 

was  Mich,    fendant  for  5iis  caufe,  fo  that  it  is  now  too  late.     Li  Raym, 

waTa'years  ^^^P'  3^4  HUl.  9  W.  3.  Burgefs  V.  Periam. 

after  the  queen's  death,  and  the  memorandum  wat  th.it  they  profecute  for  (he  king  and  the  late 
queen  ;  but  Holt  Ch.  J.  anfwered*  that  it  was  no  pArt  of  the  declaration,  and  might  he  amend- 
ed. Ld.  Raym.  Rep.  '683.  Trin.  13  W.  3.  the  prefident  and  coHcge  of  phyncians  v.  Salmon.-^--* 
I  Salk.  451.  pi.  2«  S.  C.  but  S.  p.  does  not  appear.— 5  Mod.  yti^  S.  C.  b<it  $.  ?.  docs 
mot  appear* 

The  plea  j  j^  Th^  imparlance  roll  cannot  be  amended  by  the  ples^  roll  or 

be  amended  ""*^  P"^^  x<^\  for  the  imparlance  roll  is  the  original  declaration^ 

by  the  im-  and  the  plea  roll  is  no  more   than  a  recital  of  the  imparlance 

^*n*?f'  roll,  and  therefore  it  begins  with  an  alias  proiit  patet,  and  it  is 

canfe  itls  ^'^  more  than  the  count  of  the  ?d  term,  to  which  the   defen- 

but  a  reci-  dant  pleaded  Ore  tenus ;  and  the  nifi  prius  roll  is  but  a  tranfcript 

tal,  but  not  of  the  plea*  roll  to  carry  the  ifl'ue  into  the  country,     G.  Hift.  of 

bytheniA      p,    p    \^y  '  ,  ' 

prius  roU      v.-  XJ-  110.       . 

which  is  but  a  tranfcript  from  the  plea  roll)  if  the  plaintiff  or  defendant  be  weU 

['262  1  '^'^^^  *"  ^^^  bcginninic  of  the  record,  but  afterwards  be  mif^AkeiM  and  the  name 
«5  J  is  idem  Jonaus,  thU  (hall  be  amended^  becaufe  that  is  but  a  miClake  in  Syllable  bj 

the  apparent  vitium  fcriptorisi  which  is  the  intent  of  the  (tatute  to  amend. 
G.  Hlfl.  of  C.  B.  117. 

Carth.  506.        12,  The  diftringas    and  jurata  %vere  returnable  a  die  fan£ie» 

S.C.  accord-  ^^.j^jfatis    in    tres    Septimanas   nifi   Johannes    Holt   Miles.  &c, 

if  it  was  not  2^  die  funii^  occ.  prius  venent;  the   27th  day  of  June  was  the 

amendable,  morrow  after  tres  Trin.  (fo  as  the  nifi  prius  was  after  the  day  in 

Ch^T^had  ^^'^^)  ^^^  *c  pl^^  roll  was  right,  the  awird  there  being  tres 

iioamhori-  Mich.     The  court  held  this   not  amendable,   but  agreed   that 

ty  to  try  the  where  the  dijlringas  or  jurata  are  rights  the  nifi  prius  roll  may 

i^Miir^  be  amended  by  the  plea  roll,  fo  as  it  does  not  alter  the  point 

I74.  s^c.  in  iffuc.     I  Salk.  48.  Mich,  ii  W,  3.  B.  R.  Child  v.  Harvey. 

but  per  « 

Hiilt  Ch.  J.  though  the  day  of  the  return  of  the  poftea  fliould  be  miftaken,  yet  if  the  caufe  was 
tried  on  the  right  day,  it  would  be  good ;  but  here  the  day  of  nifi  prius  be^ng  .m  iniphtrible 
day,  and  the  authority  of  the  judge  confmed  to  it,  a  trial  on  another  day  will  be  without  au- 
thority, and  thcieforc  not  amendable.  If  the  diflringas  and  jui-ata  haJ  been  right,  the  nifi  prius 
roll  might  have  been  amended,  as  was  in  Sir  R.  Barnard's  cafe)  wherefore  here  the  trial  was  fet 
afide.— Ld-  kaym.  Rep.  511,  512.  S.  C.  H  S.  P.  by  Hok  Ch.  J.  accordingly,  and  in  much  tl)e 
fame  words.  And  McAx,  faid  he  remembered  one  Poo  lev's  case  a  long  time  ago*  where,  la 
trover  and  converfion  the  dny  of  nifi  prius  was  die  Lunac  in  meaferfi  P^cbXj,  being  9unday»  mi 
.  for  that  reafoa  after  a  trial  had,  ^nd  verdidl  was  fet  afidc. 
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13.  It  was  moved  to  amen4  the.  entry  ^  hail  in  tbi  Filacer's 
book  by  making  it  agreeat>ie.  to  the  iimru&ions,  viz.  Infult* 
inftead  of  Aflf',  and  ordered  to  be  amended,  Nifi.  Rep.  of  Pradl. 
in  C.  B.  74.  Mich.  6  Geo.  2.  Fagget  v.  Van  Thiennen. 

14.  And  the  recognizance  taken  between  the  (ame  parties  be* 
ing  in  cafe^  it  was  moved  to  amend  it  and  make  it  in  ajfault 
agreeable  to  the  writ  \  and  the  court  ordered  the  fame  accord* 
ingly.  Rep.  of  Pra^  in  C.  B.  75.  Mich.  6  Geo.  2«  Fagget  v« 
Van  Thiennen. 


(F.  a)     Mifnofrner  and  other  Defedls   in  Venire  sec(B)i?. 

Fie.     Hab.     Corpora    and     Diftringas    RoUs^  35136,' 37' 

amended,  f^XnX 

•  99x0,11. 

1.  T  N  writ  of  entry  a  juror  was  returned  by  name  of  J.  Hod^  WaT  ^^^ 

•*•   and  in  the  habeas  cprpora  he  was  named  J.  Horde^  and  BnRetom 
upon  him  the  iheriff  returned  nihil,  and  when  the  default  was  ^^  ^x\k,U 
perceived,   they    awarded    a    new   hab.    corpora  by  the   right  P^*49'Citci 
name,  and  the  iheriflf  was  not  amerced;  for  now  no  default  is 
in  him,  quod  nota,  and  therefore,  as  it  foems,  the  roll  Jball  be 
amended,    fir.  Amendlpettt,  pi.  37.  cites  19  H.  6.  39. 

2.  Process  continued  againft  the  jury  till  the  diftrefs,  and 
iffites  returned  upon  fV.  N,  los.  and  the  writ  of  diftrefs  and  all 
the  reft  of  the  proccfs  was  R.  N,  and  by  this  name  he  was  de* 
manded,  and  the  under-fticrifF  who  made  the  panel  was  exa- 
mined, who  faid  that  R.  N.  was  warned,  and  is  the  fame 
perfoa  that  he  intended,  and  that  his  clerk  had  miftaken  the 
ifliies,  by  which  ex  liccntia  curiae  the  under-ftierift*  amended  the 
name  and  retured  the  iJJ'ues  upon  R,  N.  Quod  nota.  Br.  Amend- 
ment, pi.  39.  cites  22  H.  6.  35. 

3.  In  venire  facias  in  debt  a  Juror  was  nam^  W.  S.  and  the  ha--  \Mi«re>t1if 
teas  corpora  was  J.  B.  and  the  mcrift'  diftraincd  W.  B.  and  the  opi-  fl>eriff  re 
nion  was  that  the  procefs  againft  the  jury  was  difcontinued  and  f  o6'2  1 
could  not  be  pmend^id,  contrary  of  mi/continuance^  note  the  dif-  J 
ference.     Br.  Amendment,  pi.  92.  cites  27  H.  6.  5.                           rn^yfr 

in  tbi  venirf  facias » anil  in  tbt ilft^'Ji  T, B-  there  upon  examination  as  above,  if  the  very  juror  uni* 
fummuned,  and  ii  is  only  the*  negiigenco  of  tlic  (hcriff,  and  that  his  intent  was  lo  return  him,  thi^ 
ihall  be  amended.  Br.  Amendment,  pi.  51.  cites  37  H.  6.  ii.— .^Br.  Retoni  d«  Briefs,  pi.  ^3. 
cites  S.  C. 

A  juror  was  7*  B,  In  the  fkoel,  and  R.  B.  in  the  habeas  corpora,  and  upon  the  examination  of  th* 
iboriff  it  was  amended  according  to  the  venire  faciar,  becaufe  it  was  one  and  the  fame  perfon,  and 
diey  have  good  authonty  to  amend  the  mifptifw  of  the  JbtrifsA  well  as  of  other  miniiter.  Bi. 
Amendment,  pi*  47.  cites  9  £«  4.  14.  per'banby. 

4.  In  debt  they  were  at  iflue,  34  were  returned  upon  venire  facias^  Br.  Difcon- 
and  upon  the  habeas  corpora  and  in  all  the  other  procefs  one  was  ^^^^^  *'^ 
$mittedy  by  which  all  after  the  venire  facias  was  held  void,  and  could  4.*l^'s.c! 
not  be  amended,  and  therefore  a  new  habeas  corpora  was  awarded 

lipon  the  fame  vc^re  facias,  and  the  tales  was  taken  alfo  void ;  ^d  ' 

notwithftanding  the  array  of  the  principal  was  affirmed  it  was  alfo 
Vpid|  and  (ball  (xot  m^e  parcel  of  the  record.    And  the  plaintiff 
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Br.  Retom 
de  Brieff, 
pi.  58. 
cites  S.  C« 


prayed  new  tales  and  was  denied;  for  it  is  no  odierwife  now  but 
as  if  the  venire  facias  had  been  now  returned^  and  ail,  done  after  it^ 
is  void.  Nota.  Br.  Amendment,  pi.  xo.  cites  34  H.  6.  20. 
Br.  Retom        5.  In  information ;  at  the  dtfirefs  returned  three  of  the  jury  who 
ie  Brief,  pL  werefrjl  returned  were  left  outy  and  the  jury  remained  for  default, 
i.C^^*      unleis  thofe  three  might  be  demanded  and  iworn.     And  the  court 
by  advice  of  C.  B.  examined  the  jheriff^  upon  which  it  appeared  that 
it  toas  his  negligence^  and  that  they  were  fummoned^  and  that  his  in^ 
tent  was  to  have  them  returned^  by  which  the  three  jurors  were  exa^- 
mined  if  they  were  fummoned,  who  faid.  Yes,  and  thi^  by  the  bai- 
liff of  the  hundred  of  C.  in  pain  of  40  s.    And  it  was  amended,  for 
it  is  mifprifion  of  the  fherifPs  clerk,  and  fo  within  the  (latute.    Br. 
Amendment,  pi.  51.  cites  37  H.  6.  I2. 

6.  Where  the  Jheriff  returns  o£io  tales  upon  writ  of  decern  taleSy 
there  upon  fuch  examination  and  negligence  found  it  fhidl  be 
amended,  and  the  fherifF  (hall  be  demanded  and  (hall  have  the  writ 
again,  and  (ball  amend  it,  and  (hall  bring  it  into  court  again.  Br. 
Amendment,  pi.  51.  cites  37  H.  6.  12. 

7.  If  the  jurata  is  wrong  and  the  habeas  corpora  right  the  judges 
cannot  proceed  to  trial,  but  they  may  make  the  (heriiF  amend  it, 
and  then,  &c.  Per  Yelverton  and  Button.  Litt.  Rep.  253.  in  cafe 
of  Blackamore  v.  Clotworthy. 

8.  The  plaintiff  in  replevin  had  a  venire  facias  in  Afuh,  term  re^ 
turnahle  in  Hill,  and  afterwards  in  Hill,  took  an  alias  returnable  in 
Pafch,  andfo  awarded  it  in  the  roll  of  Mich,  to  the  intent  the  trial 
Ihould  not  come  on  at  the  aflifes  in  Kent ;  but  the  court  upon  the 
prayer  of  the  avowant  defendant,  amended  the  roll,  it  being  awarded 
in  the  fame  term,  and  ordered  the  alias  returnable  the  fame  Hill« 
term.     Goldfb.  31.  pi.  3.  Mich.  29  Eliz.  BofTe  v.  Hawley. 

9:  If  the  venire  facias  has  an  ///  tejie^  or  an  ///  return^  or  is  want^ 
ingy  this  is  aided  by  the  ftatute.  after  verdid.  Held  per  cur«  Cro« 
E.  257.  in  pi.  33.  Mich.  33  &  34  Eliz.  B.  R. 

10.  The  panel  ofrthe  jury  was  annexed  to  the  venire  facias  hut  no 
return  was  endorfed  thereon,  or  any  Jheriff  nanud^  but  the  poftca 
jw^...^..-,    mentioned  the  return  to  be  by  the  Jheriff ^x  mandatum  ju(lic';  this  is 
becaufe  the  ^ot  remedied  by  any  ftatute.     5  Rep.  45.  Mich.  35  &  36  Eliz, 
^f^  B.  R.  Rowland's  ca6. 

RoC  endorfed.on  the  diflringas;  per  toe  cur.  it  was  held  not  amendable,  and  not  aided  by  anj  ifau 
tote.    Cro.  J.  i88.  Mich.  5  Jac.  B.  R.  Holdefworth  v.  Sir  Stephen  ProAor. 

tf^f^jL   1  But  where  the  ttiflnn^as  was  blaxk^andnt  ntum  or  norm  ff  the Jf:^  iff  thtrttOf  htit  the 

3    nr  J    vfnire  facias  was  well  returned  and  M  the  name  of  the  (heriff  thereto,  the  codrt  held 
it  amendable ;  and  fo  held  that  it  differed  frniti  Rowland's  cafe ;  for  there  thefheriif  s 
name  was  wanting  upon  the  venire  facias,  which  guides  the  re  it  of  the  procefs.  Cro.  J.  443.  pL  iS. 
Itfich.  15  Jac.  B.R.  Churchcr  v.  Wright.— S.  p;  Cro.  J.  518.  in  pi.  5.  per  cur* 

^  II.  Upon  awarding  a  venire  facias  upon  the  roll,  the  day  of  the 
return  was  omitted  on  the  roll.  This  was  aifigned  ibr  error,  fed 
non  allocatur  after  verdift.  Mo.  710.  pi.  993.  Mich.  38  &  39  Eli«, 
Dickenfon  v.  Shere. 

12.  Error  affigned  was  that  there  were  but  23  of  the  jurors  names 
returned  upon  the  panel j  and  that  the  trial  was  by  10  rfthem  and  % 
talcs  men ;  but  becaufe  this  default  was  in  the  return  of  the  jurors 
names  upon  the  hah.  corp.  and  net  upon  the  ven^fac.  in  which  writ. 

were 


St  was 

moved  in 

arreftof 

judlgment, 


ITponthe 
venire  fa- 
eias  there 
werclH]ta3 


an- 
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Hvere  14  names  it  was  ordered  to  be  amended.    Cro«  Eliz.  586.  ittrmd,  and 
pL  17.  Mich.  39&  40  Eliz.  Pawlctt  v.  Chriftmas.  ^^''J^^  ^ 

*  '  .J^        -r  was  iy  10  of 

the  princlftal  panels  and  %  of  the  tul'.i ;  upon  conference  with  all  the  judge?  of  both  Scijeants-Ians, 
the  greater  part  of  them  conceived  this  lo  be  only  a  mifreturn  of  the  Ihenif,  and  fo  aided  by  the 
ilatute  i8£liz.  14.  and  adjudged  ^iccordingly.  Cio.  C.  223.  pi.  xi.  Trin.  7  Car.  i.  B.  R.  Sankill 
T.  Stocker.'  Jo.  245.  pi.  4.  S.  C.  .md  there  is  110  difference  in  tales;  for  it  is  the  default  of  the 
Iheriif,  and  a  vtrdi^  by  12 ;  by  3  juftices,  Crooke  e  contra ;  and  judgment  accordingly. 

13.  In  ejeShnent  it  was  moved  in  arreft  of  judgment  that  the  ven.  G.  Hift.of 
&  was  ad  faciend*  jurat'  in  placito  tranfgreffionis^  whereas  it  (hould  ^J?;.  *i** 

i_       •        f*^  r/r«»cl»»rt''^?  Y.  iiti-     mentions 

DC  m  plactto  tranfgrijftoms  cr  ejeStionis prma  \  the  court  held  this  s.p.  and 
not  amendable,  for  non  conftat,  but  that  there  may  be  an  adion  of  feemstoia« 
trefpafs  depending,  and  that  this  ven.  fac,  is  awarded  thereupon;  ^^»<lS.Gi 
and  though  it  was  (aid  that  eje£lment  is  only  a  plea  of  trefpafs  in 
its  nature  yet  the  adlions  are  feveral,  and  therefore  the  ven.  &c« 
ought  to  be  accordingly.     Cro.  £•  622.  pi.  I4«  Mich.  40  &  41 
Eliz.  B.  R.  Clerk  v.  Clerk, 

14.  In  debt  the  vinire  facias  was  awarded  bearing  Ujle  afiir  the  S.C.  cited 
judgment^  (it  being  dated  a  year  after ;)  but  held  that  it  being  after  ^  ^^^^ 
verdidl,  and  the  trial  is  upon  the  diftringas  with  the  ni(i  prius,  fo  as  Rayni. ' 
if  no  venire  at  all  had  been,  the  ftatute  would  have  helped  it,  and  Rq>- 1066. 
it  fhall  not  be  intended  that  this  was  the  venire  in  this  fuit;  nor  ^^  ^  *' 
would  the  court  take  it  to  be  the  venire  in  this  fuit,  though  certi-  fcienceof  ~ 
fied  to  be  (p,  but  rather  that  there  was  no  venire  at  all,  {and  then]  the  clerk  to 
the  trial  and  judgment  thereupon  are  good.     But  they  held  that  "^1!®^^® 
the  telle  of  a  venire  facias  can  never  be  amended,  but  the  return  other  day 
thereof  may,  becaufe  the  roll  warrants  it,  and  this  being  variant  than  the 
from  the  roll  may  be  amended ;  but  the  rolls  make  no  mention  of  ?^^"*  °^ 
the  tefte,  as  2  Ma.  D.  121.  fo  the  Judgment  was  affirmed.     Cro.  wa$Tfo?hc 
£.  820.  pi.  15.  Pafch.  43  Eliz.  B,  K.  Carew  v.  Mercer.  ought  10 

know  that 
the  writ  (hould  be  tefted  when  the  court  awards  it ;  but  (ays  that  the  later  books  have  gone  con. 
trsw7  to  this  cafe'uf  Crooke^  where  the  writ  was  an  ill  writ,  As  If  tefted  out  of  term. 

15.  After  verdift  exception  was  taken  that  the  appearance  and  Venire  fa- 
ijfue  were  in  Hillary  term  i  Jac.  and  the  venire  facias  to  tr/the  ??^5?^ 
lifue  was  dated  Jan.  23.  which  was  before  the  appearance  and  the  'Ibfafp^J-* 
iflue;  but  the  roll  was  right.     The  court  held  it  was  amendable;  anccoftbt 
for  the  ven.  facias  (hall  be  amended  by  the  roll,  which  is  the  war-  ^^'»dautin 
TAXiX  for  it,  and  (hall  be  made  fubfequent  to  the  iffuc.     Cro.  J,  64.  wasreiedto 
pi.  3.  Pafch.  2  Jac.  B.  R.  Dolphin  v.  Clark.  be  naught. 

Cited  Noy 
58.  as  the  cafe  of  Moulton  ▼.  Hall.— -Mo*  465.  pi  657.  cites  S.  C.  adjudged  that  it  is  error  not 
remedied  by  the  (l^ute. 

It  was  alTigned  for  error  in  ejcdlment  that  the  iffue  was  joined  Trin.  %  Q.2x»  and  the  ven. fa,  ht^s 
duu  4  die  Maiiy  which  was  hcfmr  tls  IJjue  joiftetlf  and  upon  a  certiorari  upon  diminution  aUegedi  it 
was  eertifitd  that  the  venire  and  diitringas  were  of  the  date  of  4  May,  which  was 
after  Eailer-terro.  Sed  non  allocatur ;  for  it  is  but  mif-fuing  of  the  procefs  at  the  P  ^  A  r  1 
'tnofty  and  the  court  ftoM  intend  there  was  another  venire  facias,  accordiag  to  the  L  3  5  J 
roll  of  awarding  the  venire  facias,  and  the  mifdating  of  it  can  caufe  no  ftop  of  the 
judgment^  wherefore  the  trial  is  good,  and  judgment  was  affinned.  Cro.C.  90b  pi.  13*  Mich. 
3  Car.  in  Cam.  Scacc.  Moor  v.  Hodges.— -—The  cafe  of  Hodges  v.  Moor  is  in  feveral  books ;  and 
though  by  the  time  it  feecns  to  be  S.  C.  yet  S.  P.  does  not  appear  in  any  of  them. 

16.  A  diftringas  was  awarded  a  kng  time  after  the  trialy  yet  the 
roll  being  good,  it  was  amended.  Cited  by  Taofield  J.  Cro.  J, 
1^2*  in  pi.  i6, 

17.  The 


3^5 


dmenliment  [and  jeofails.} 


The;«r«te 

yrumpmd 

(hw»  in  ri- 
ASfly  and 


17*  The  ven.  facias  was  dt  vidmfd  di  Hartford^  where  it  (houU 
have  been  de  cajtr^  de  Hartford.    It  was  held  d^  all  the  judges  aad 
barons  to  be  ill ;  for  Caftrum  Hartford  is  a  difttnSt  nam  of  a  plaa^ 
as  Manerium  de  D.  and  fo,  as  it  was  faid,  are  all  the  precedents 
tne  «»»Mi     ^^^'^^  things  are  alleged  to  be  done  apud  Caftrum  £bor.  apttd 
corpora  tiMi  CaftruHi  Nofwic.  there  the  venues  are  de  cajlre*    Cro.  J.  239* 
afud  Guilds  Pafch,  8  Jac.  Cuningham  v.  Hare. 

And  YelTerton  and  Hucton  held  the  tr'uil  void ;  for  th«  judge  that  Ihall  fit  at  th«  caille  had  00 
warrant  to  take  this  trial  s  and  fo  coram  non  judi^e,  and  they  held  it  not  amendable  now  after 
tnaU    Litti  Rep.  25  j.  Fafch.  5  Car.  C.  B.  Blackamore  r.  Ciotworthy, 

Cmj.  ^i<,  18.  In  trefpais  upon  the  general  iffue  pleaded,  em  only  of  the 
Saugh  v!^^*  i^^^^^  ^f  ^^^  principal  panel  appeared  at  the  aJJifeSy  and  upon  the 
Woodiey^  prayer  of  the  plaintiff  a  tales  was  awardedy  ^ni  ^  Jheriff  returned 
S.c.  &S.P.  a  panel  x!ti\xsy\\z*  Nomina  decern  taltuniy  and  under  it  be  returned 
held ac-  ^^^  names  of  ii  jurors.  It  was  rcfolved  that  this  was  only  a  mif- 
prifion  of  the  iheriiF,  and  (hould  be  amended  by  putting  out  the 
word  (decern)  and  then  the  title  would  be  good  and  formal^  10 
Rep.  I02«  Mich.  10  Jac.  Denbawd's  cafe. 


cordingly. 
—Though 
the  ftatute 

35  H.  8. 

cap.  6. 

which  gives  the  talesi  mentions  the  adding  it  to  thofc,  (viz.  in  the  plural  number,)  yet  by  tW 

equity  of  that  ilacucc  it  ihall  be  granted  for  one.    The  iUtute  is  for  the  advancement  of  jul^ce. 

JeDk.s89*  pl'M-  S,C. 


Srownl. 
233.  Hill. 
72  Jac. 
Banks  V. 
Barker, 
S.C.  and 
held  not 
amendablf. 


Halt  53* 
S.C.  hue 
S.P.  does 
not  appear. 

^Win. 

5S.    Bul- 
lot^ne  V. 
Gcrvij, 
S.C.  but 
S.  P.  does 
not  appear. 
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19.  In  tr^pafs  of  taking  goods  in  W.  the  dtftndan^  Jufiified  hy 
the  cuftom  of  the  manor  of  Y .  and  the  venire  facias  was  awarded  De 
vieineto  de  JV.  £ff  manerio  de  T,  but  the  (heriif  returned  his  pamiel 
De  vieineto  de  W.  only.  This  was  denied  to  be  amended,  though 
it  was  moved  that  the  award  by  the  roll  was  De  vieineto  de  W, 
and  the  manor  both9  and  that  the  venire  facias  might  be  amended 
by  the  roll ;  for  the  venue  fhoukl  not  be  from  W.  at  all>  the  tak* 
ing  being  confefled  on  both  fides,  and  fo  required  no  trial  j  but 
the  thing  in  difpute  was  the  cuftom  only,  and  though  the^roU  had 
been  right  de  manerio  only,  fo  that  the  venire  facias  might  be 
amended  by  it,  yet  when  it  appears  that  the  trial  was  not  had  by 
fuch  a  jury  as  the  roll  and  the  taw  required,  the  venire  facias  fhall 
not  be  amended.     Hob.  77.  pi.  97.  Banks  v.  Parker. 

20.  Venire  facias  was  made  in  this  form,  (vi^.)  Liberos  8c  Le- 
gales  homines  de  B.  and  it  (hould  have  been  de  vieineto  de  B.  and 
It  was  notwithftanding  held  good,  and  amendable  by  the  roll  $  for 
it  (hall  be  intended  that  the  jurors  are  inhabiting  in  me  town  of  B. 
although  the  (herilF  returns  the  jurors  of  other  places,  and  none  of 
them  are  named  of  B.  and  the  ven.  facias  was  returned  by  A.  B, 
Ar.  without  naming  him  Vic.  and  it  was  amended  by  the  court. 
Brownl.  43.  Bullen  v.  Jervis. 

21.  The  court  refufed  to  amend  a  venire  faeias  which  was  al^ 
bum  brevey  though  the  Jheriff*s  name  was  to  the  panels  but  ^tbe 
(herifF  upon  the  venire  £icias  had  returned  that  the  execution  of  that 
writ  eUd  appear  in  a  certain  panel  annexed,  &c.  and  had  not  put  bi$ 
name  to  the  writ  of  yen.  facias,  but  to  ^fanely  it  (hould  have  been 
amended.    Brownl.  43.  Trin.  15  Jac.  Anon. 

22.  Bill  "ws  filed  die  Mereurii  pros^  poft  oSlah  Pur"^  which  was 

the 
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the  itth  of  Feb.  and  the  ventre  facias  bore  date  10  Feb.  which  was  joined  Fajch, 
two  days  before  the  filing  the  billy  and  fo  before  any  iffue  couM  be  ^^^^"'^^oA 
joined^     This  was  affigned  for  error ;  but  all  Ae  juftices  and  ba-  f^ia!^. 
torts  held,  that  this  is  as  if  there  had  been  no  venire  facias ;  for  it  tifieUtobe 
cannot  be  intended  a  ven,  facias  in  this  action,  which  was  not  then  *'l£^^ij** 
commenced,  and  is  contrary  to  the  roll,  which  mentions  it  to  be  S,^,  te/Ud 
awarded  after  iflue  joined ;  and  though  in  the  adion  (which  being  fnfch.  20 
joined  the  fame  term,  ahd  by  the  fame  roll)  the  award  was  of  a  ^?^'  y^^^ 
venire  facias  returnable  alfo  die  Mercurii  poft  o&ah.  Purificat  iffignc^for 
(which  was  the  day  that  the  bill  was  filed  and  he  pleaded)  yet  it  error,  it 
was  held  good  enough,  and  the  judgment  affirmed*     Cro,  J.  458.  wasaajudg- 
pl,  4.  HilK  15  Jac.  in  Cam.  Scacc,  Marfham  v,  Bulwer,  wM^dped 

by  tlie  flat«  18  Eiiz.  14.  ns  if  there  bad  been  no  fuch  writ,  becaufe  it  was  impoflible  that  this  ihonld 
be  the  writ  in  that  aflion.  Allen  zo.  Trin.  23  Car.  B.  R.  Brown  v.  Evering.-^Cro*  C.  90.  pi.  i  j« 
Mpre  V,  Hodges,  in  the  Exchequer-cbambeo  Mich.  3  Car.  S«  P. 

23.  Where  the  venire  facias  is  good^  and  well  returned,  a  feult  I?  the  ve- 
in the  dijlringas  Jhall  be  amended  by  itj  by  the  flierifT.     Agreed  per  "JJ^of^tbo 
XoXn   cur.    ^  Roll,  Rep.  iix.  Trin.  17  Jac.  B.  R.  Anon.     And  jury  is 
Browne  faid  that  fo  itiiad  been  adjudged  before  in  Wright's  cafe,      called  Car- 

rentery  and 
in  the  diftringas  CarpenUr,  and  it  was  ftayed  for  this  fault.    Sty.  374.  Trin.  1653.  in  Kitchinman'is 
cafe. 

In  (Lii  it  was  moved  in  arrefl  of  judgment^  that  the  Sftrlngas  'u;as  witb  a  hlankj  and  the  word 
(Dehiti)  of/tlttetif  fo  it  was  didringas  in  another  caufe;  but  held  per  cur.  that  this  wax  as  no  Sfirinvaw 
ai  ally  and  fo  aided  by  the  verdi£t>  and  amendable ;  but  an  ill  diflringas  is  not.  2  Salk.  454-  pi.  i- 
Fafch.  4  Ann.  B.  R.  Bullock  v.  Parfons.— t  Ld«  Raym.  Rep.  z  143.  S.C.  and  the  whole  court hdd 
|he  diQfingas  amendable^  and  gave  judgment  for  the  plaintiif. 

24.  In  ejcftment  againft  two  defendants^  ttiey  both  pleaded  Not 
Guilty.  The  award  upon  the  roll  was  againjl  both.  The  hab* 
forp.  was  againjl  both^  but  the  ven,  fa,  agatnji  one  of  them  only. 
The  plaintiff  had  a  verdift  againft  both.  The  court  held  it  amend- 
able, and  to  be  made  agreeable  with  the  plea-roll,  which  was  inter  . 
partes   praedidlas,  and  the  omifllon  here  Is  only  vitium  clerici. 

3  Bulft,  31  If  Mich,  I  Car.  B.  R.    Cranfield  v.  Ttimer  &  Col- 
jlns. 

25.  In  the  ven.  facias  there  were  but  23  jurors  returned^  and  in  Jo.  301.  pL 
the  hah,  corp.  there  were  24,  (viz,)  the  23  returned  on  the  ven,  fa.  ^'  Fines  v, 
and  one  TV,  L.  who  was  fworn  with  II  rfthe  others^  and  the  iuiic  ^cordlngf' 
was  tried  by  them.     The  court  delivered  their  opinions  feriattm,  ly.  < 
(hat  this  was  a  manifeft  error,  and  not  aided  by  any  of  the  ftatutes,  c*  Hift.  of 
nor  can  it  be  aided  by  examination  of  the  fheriff,  and  fo  revcrfed  s  c  -^ 
the  judgment  in  C.  B.   Cro.  C.  278.  pi.  18.  Mich.  8  Car.  B.  R.  But  where 
Fines  V.  Norton.                                                                              »3  only 

were  re- 
lumedy  whereof  11  appeared  and  gave  their  verdidl»  it  was  refolved  upoil  great  deliberationf  that 
it  was  remedied  by  the  jS  £tiz«  cap.  14.  5  Rep.  37.  a.  Pafch.  31  £iiz«  B.  R.  Gardiner's  cafe. 

26.  Upon  a  motion  in  arreft  of  judgment  it  was  infifted,  that  the  s.C.  cited 
day  on  which  the  ajfifes  were  to  be  heldy  and  the  place  where^  were  Uft  Repl^T^! 
9ut  of  the  dijlringas^  and  fo  a  mif-trial.     Sed  per  curiam,  if  there  and  f^yslt 
jiad  oeen  no  diftringas  the  trial  had  been  good,  becaufe  the  warrant  is  u^ual  in 
|p  try  the  caufe  is  the  jurata^  and  that  being  right  the  diftringas  ^^^l!^f^ 

2  /ball 
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ynitshy  the  JbaB  it  amtnded  by  it.    3  Mod.  78,  Pafch.  i  Jac.  2.  B.  R.  Jack- 
cl-inr  fon  V.  Warren. 

of  C.  B.  1 3  3«  S.  P.  and  feetnt  to  intend  S.  C. 

r  ^67  1  ^9*  If  there  hefuch  a  fault  In  the  ventre  as  niaies  it  a  perfefl 
nullity yfo  that  it  has  no  relation  to  the  caufe^  yet  if  there  be  zgood' 
dijiringas^  that  being  one  of  the  jury  procefTes,  the  omiffion  of  the 
former  is  cured  \  for  the  omiffion  of  any  judicial  writ  is  aided  by 
the  ftatute,  and  a  venire,  that  is  a  nullity,  and  has  no  relation  to 
die  caufe,  is  as  if  there  had  not  been  any9  and  fo  of  a  diftringas 
where  there  is  a  proper  venire.     G.  Hift.  of  C.  B.  134. 

30.  London  was  in  the  margin^  but  in  the  body  of  the  declaration 
the  venue  ivas  laid  at  Tame  in  Oxfordjhire^  and  tried  there,  and  ob- 
tained a  verdict ;  defendant  moved  in  arreft  of  judgment,  for  that 
the  venire  facias  being  awarded  to  the  fheriiFs  in  the  plural  num« 
ber  muft  fignify  the  flierifFs  of  Xx)ndon,  and  the  court  mud  take 
judicial  notice  that  there  is  but  one  (herifF  of  Oxfordthire.  Per 
cur,  had  there  been  no  proper  venue  in  the  body  of  the  declaration 
the  margin  muft  have  been  reforted  to,  but  in  this  cafe  the  margin 
muji  be  reje£ied\  the  word  (flierifFs)  for  (flierifF)  is  amendable,  and 
here  the  ven.  fac.  is  returned  by  the  fheriff  of  Oxfordthirc.  Barnes's 
Notes  in  C.  B.  343.  Trin.  11  &  12  Geo.  2.  Sheers  v.  Bartlett. 

31,  It  is  conjlant  practice  to  leave  a  blank  in  the  record  of  the 
nifiprius  for  the  return  of  the  ven.  fac.  and  the  award  of  the  ven. 
fac,  is  no  part  of  the  iffue,  and  is  amendable  by  the  ven.  fee.  it- 
felf.  Barnes's  Notes  in  C.  B.  345,  346,  Pafch.  12  Geo.  2.  Bryaa 
V.  Smith. 


ficc^fcT*'  (^'  ^)  Mifnofmer,  and  other  Defaults  in  Records 
(Y)  of   Nifi   Prius,    Pofteas,    and    other    Records, 

.  amended. 

Br.  A  mend.  I.  TN  trefpafs  they  were  at  ijfue  upon  villeinage  regardant  to  et 
ment,  pi.  X  fnanor  in  a  foreign  county^  and  pais  awarded  of  the  foreign 

mi  cites  county  by  afjent  of  parties^  and  becaufe  the  words  {en  ajfenfu  par^ 
s.  c.-^*  tium)  were  not  entered  in  the  record^  it  was  amended  in  another 
Br.Vifnc,     term;  quod  nota.    Br.  Record,  pi.  ii,  cites  44  E.  3.  6. 

pi.  1  ^.  cues 

Br.  Error,  2.  All  the  term  in  which  judgment  is  given^  or  roll  made,  the  r/- 
F^-^^*  ^^^^  cord  is  in  brea/l  of  the  jujiices^  and  they  may  change  it  if  it  be  en" 
I^qIJJ^  '  tered  contrary  to  truthy  or  if  taJes  be  awarded  and  marked  upon  the 
Br.Aincad.  fcrowle,  and  not  entered  in  the  roll,  or  falfe  Latin,  &c.  they  may 
fn€nc,pi.3t.  amend  it  the  fame  term,  contra  in  another  term;  for  then  tfic  roU 
^ITlc.  »  *«  record.  Note  the  diverfity.  Br.  Record,  pi.  ao.  cites 
'   '   '     7  H.  6.  30. 

3.  Where  damages  in  the  record  are  100/.  and  the  nij!  prius 
and  the  verdiSi  is  10/.  yet  the  piaintift'  (hall  recover;  for  this 
dees  not  change  the  iffue,    Br.  Amendment,  pt.  X13.  cites  lo  H.  7. 

4«  Where 
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4.  Where  ejfoign  is  caji  afier  ijfue  unie  judicium^  where  it  (hould 
be  ufuU  jurata^  or  e  contra,  this  fhall  be  amended;  for  that  which 
u  ofruordttiTA  be  amended.  Bn  Amendment,  pL  113.  cites  lO 
H.  7.  25. 

5.  Where  the  record  is  entered  otherwi/e  than  the  papers  are^ 
there  by  examination  of  the  clerk)  and  view  of  the  papers,  it  mav 
be  amended.     Bn  Amendment,  pi.  113.  cites  10  H.  7.  25. 

6.  In  aflumpfit  it  was  found  for  the  plaintiiF,  but  m  the  poftea  Cro.E.455* 

the  verdiit  was  not  certified  that  the  jury  found  that  the  plaint  iff^  pl«  3-  Phil^ 

fuflained  damage  by  reafon  of  the  non^performance  of  the  promiji  in  fo^^'^f^ 

the  payment  of  the  money,  for  which  the  plaintiff  had  judgment,  but  S.  p.* 

but  the  court  ordered  the  poflea  to  be  amended,  and  affirmed  (loesnot 

the  judgment     Mo.  689.  pK  952.  Pafch.  36  Eliz.   Sackford  v.  qT^i^ 

Phillips.  s.  c.  but 

S.  p.  does  not  appear. 

7.  Error  to  reverie  a  judgment,  for  that  the  writ  of  enquiry  was  P  -^^3  1 
directed  to  the  fheriffs  of  London  quod  inquirat^  when  it  ihould  be 

quod  inquirant.  It  was  ordered  by  the  court  to  be  amended^  for 
it  was  but  the  default  of  the  clerk.  Cro.  Eliz.657.  Trin.  41 
£liz.  B.  R.  Lewfon  v.  Rudlcfton. 

8.  The  plaintiff  declared  for  a  trejpafs  doni  12  Jan,  45  Eli%. 
and  the  record  of  niji  prius  was  ofz,  trefpafs  12  Jan.  25  Eliz.  The 
verdidt  found  the  defendant  guilty,  prout.  At  the  day  in  bank  the 
plaintiff  prayed  amendment  of  the  record  pf  nifi  prius^  but  the  fourt 
held  it  not  amendable.     Mo,  681.  pi.  935*  Anon. 

9.  In  ejeftment  the  dijirlngas  was  between  Richard  Fowkes  RoW«Rcp» 

and  John  Childy  but  the  panel  annexed  between  Richard  Fowkes  l^c.^anr"  • 

>ind  tf^illiam  Child  \  the  truth  was,  there  were  two  records  of  nifi  DoderidBe 

prius,  the  one  between  Richard  Fowkes  and  William  Child,  and  ^^^^^  ^^  ^ 

the  other  between  Richard  Fowkes  and  John  Child,   and  the  bca^e"!!! 

Jheriff,  by  mt/hike  annexed  the  panel  between  R,  Fowkes  and  Wil-  ed,  but  tbs 

Jiam  Child,  to  the  diflringas  between  R.  F.  and  John  Child;  but  queftion 

refolved  that  it  was  aided  by  the  ftatute  of  jeofails,  and  was  as  if  w.^»»f  ^^ 

there  had  been  no  writ  at  ail.     Cro.  J.  396.  pi.  i.  Fafch.  I4jac.  aotgood 

Fowks  V.  Child.  withoutaiqf 

ameud- 
ment,  an  J  aftrr  at  anothrr  day  it  tv  .^  n»leil  not  to  be  any  writ  in  jiufgmetit  of  law,  anU  aided  hj 
(lie  (tacute  of  icofai's.         x  liuitt.  i7(>.  S.  C..«uid  ruled  accordinglx  b/  3  J.  but  Haugluon  J.  difr' 
fcred  ii)  upliiion^  that  Che  tn^d  Wiii  unX,  good. 

10.  The  declaration  omitted  to  allege  the  very  day  on  which  the 
robbery  was  dent',  for  he  ibewed,  that  it  was  committed  in  October, 
when  in  truth  it  was  in  September.  It  was  moved,  that  the  record 
which  was  taken  out  for  trials  but  not  given  in  [to  the  clerk  ofajfife^ 
might  be  amended-^  bccaufe  the  notice  given  to  the  hundred,  as  the 
record  isj  would  appear  to  be  before  the  robbery ',  and  the  court  or- 
dered it  ta  be  amended.  Browiil.  156.  Trin.  15  Jac.  Camblynv. 
Tendring  (hundred). 

*  .  II.  When  a  record  is  removed  into  the  Exchequer '-cbipnter,  if 
there  is  z  fault  in  the  tranfcript  by  the  negliglmce  of  the  clerk^  the 
courfe  is  to  fend  for  the  cleric  of  the  court,  and  amend  it  in  the 
£xchequer«chai2U)cr  i  but  if  th^  principal  record  which  renaains  ih 

court 
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court  be  biScj  then  to  amend  it,  and  thereupon  to  allege  dlnunuti6n^ 
and  upon  certificate  thereof,  the  tranfcript  (hall  be  alfo  amended) 
if  it  appears  to  be  only  the  negligence  of  the  clerk*  Cro.  J*  439. 
pi.  4*  in  a  nota  there ;  Trin.  15  Jac.  i.  B.  R. 

12.  Trefpafs.  In  the  poftea  there  was  no  ajfociation  to  thejuftia 
rf^jt^ifi  **prijid^  as  was  objeAed  there  ought  to  be ;  but  Roll  Ch.  J. 
iaii^  that  this  is  the  fault  of  the  clerk  of  the  ailife,  and  therefore  or- 
dered him  to  attend  and  (hew  caufe  why  the  poftea  fhould  not  be 
amended.  Sty.  191.  Hill.  1649.  Povnes  v.  Francis. 
la  B.R;  15*  Writ  of  error  to  reverie  a  judgment  upon  a  mutuatus,  for 

dedacatioQ  that  the  ffumorandum  was  die  veneris,  &c.  which  was  before  the  debt 
b^bond  ^^^^"^  ^^^'  I^  was  moved  for  leave  to  amend  the  memorandum, 
Che  memo-  ^^  ^  make  it  another  day,  that  it  might  agree  with  the  judgment ; 
nndum  but  per  cur.  it  was  denied.  4  Mod.  367*  Mich.  6  W.  &  M.  in 
y*  **^        B.  R.  Rufli  V.  Tory. 

Tnn.  term,  ' 

aad  the  aflignment  was  not  till  November  following ;  and  it  was  objected,  that  the  plain tiif  of  his 
mwa  Ihewing  had  no  caufe  of  adion  at  the  time  of  Che  aclion  brought :  tl)e  plainti  ff  praved  to  amend, 
and  it  was  objaAed  that  there  was  nothing  to  amend  by ;  but  the  ^uit  gave  them  leave  to  file  a 
new  bill  as  of  Mioh.  term,  which  is  inftead  of  the  original  writ,  afid  to  amend  the  memorandum 
bythatbilL    G.  Hiit  ofCB.  95. 

16.  Indebitatus  ajfumpjit  was  brought  againji  the  executor  upon 
the  ajpimpjh  of  the  tefiator*  The  plea-roll  tuafj  that  the  tefiator  non 
ajfumpftt  \  but  the  pojiea  wasy  that  the  defendant  non  afiumpfit  ge« 
r  ^69  J  nendly,  and  vetdiit  for  the  plaintiff,  and  moved  that  the  poftea 
might  be  amended,  and  it  was  granted ;  for  per  cur.  the  jury  have 
found  the  defendant  guilty,  as  the  plaintiff*  has  declared,  wnich  is 
upon  a  promife  of  the  teftator,  the  plea-roll  being  right;  but  if  the 
defendant  had  pleaded  Qupd  ipfe  non  afTumpfit,  a  repleader  ought 
to  have  been  granted.  Ld.  Raym.  Rep.  133,  134.  Mich.  8  W.  3. 
Walker  v.  Brooke. 

15.  Errpr  of  judgment  in  an  inferior  court,  the  plaintiff  had  a 
Terdid  and  3/.  damage i^  ix.  cofts^  and  5/.  lox.  de  increment o^  and 
judgment  that  he  recover  the  aforefaid  fums  attingen*  ad  7  /.  &c. 
The  court  faid  they  would  not  fufFer  them  to  amend  any  error  in 
knowledge  or  {kill  by  their  minute-book,  but  only  errors  in  fait  in 
die  record  by  the  minute-book,  if  it  appears  upon  examination  to 
have  been  originally  right  in  the  book,  and  not  made  for  this  pur- 
pole.    6  Mod.  165.  Pafch.  3  Ann.  fi.  R.  Gawdv  v.  Pickerfdale. 

1 6.  Debt  for  money  lent  at  a  play  called,  All-fours.  The  de^' 
fendant  pleaded  Nil  debet.  The  plaintiff  in  the  record  of  niji  prius 
emitted  the  words,  Et  prad*  quer' fcilicet  [/imiUter.]  After  verdifit 
for  die  plaintiff  judgment  was  arretted,  andnow  the  plaintiff  moved 
that  the  record  of  nifi  prius  ihould  be  amended  by  the  original  re- 
cord, and  the  court  granted  it,  for  the  omiifion  was  only  the  mif- 
prifion  of  the  clerk.  Comyns's  Rep.  376.  pi.  187.  Mich.  10 
Geo.  I.  C.  B.  Walker  v.  Letter. 

17.  On  a  motion  to  amend  the  record  of  an  ijfue  ofNul  tiel  re» 
cord  by  the  writ  of  fcire  facias^  all  the  court,  after  much  debate^ 
were  of  opinion  that  it  might  be'  done,  and  ordered  the  amend- 
ment accordingly.  Rep.  of  Pra&.  in  Ct  B.  76.  Mich*  6  Geo.  2* 
Hamfon  v.  Cbaunberlain* 

1?.  The 
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tS.  The  writ  of  bahas  cnrp&ra  junUor*  being  ivr^ng  in  tbi  Jof 
^fnifi  priusy  had  been  ordered  to  be  amended;  and  it  was  nwv4d 
i9  amend  the  jurata  in  the  record  of  niji  prtus.    The  court,  after  . 
Gonfideration,  were  of  opinion^  that  as  the  writ  was  amendable  by 
the  ftat.  *  5  Geo*  cap.  13.  and  was  amended,  and  the  day  of  niu  *  See  (&) 
prius  thereby  rightly  appointed,  the  jurata,  which  is  not  an  award  ^"^* 
of  the  court,  but  only  to  annex  the  proceedings,  and  which  is 
wrong  by  mifprifion  of  the  clerk,  ought  to  be  amended  and  made 
agreeable  to  the  writ ;  and  ordered  accordingly.    Barnes's  Notes 
of  C.  B.  8.  Trin.  7  &  8  Geo.  2.  Waldo  v.  Hariibn. 

19.  Amendment  of  a  record  hyfiriking  out  the  entry  ef  a  view 
'was  denied,  and  the  court  faid  fuch  alteration  could  not  be  made^ 
unlefs  by  fome  entry  to  amend  it  by.  Rep.  of  Pra^l.  in  C.  B«  131. 
Trin.  xo  Geo.  2.  Cartwright  v.  Gardiner. 


udgment 
iz.  fi.  R, 


(H.  a)     Mifnofmer  and  other  Defeds  in  Vw'dids, 

amended. 

I.  TN  ejciShnent,  the  cafe  was  J.  7F.  hijhop  ofG.  being  feifed  of ^ 
*  &c.  demtfed  the  fame  to  the  plaintiffs  reciting  the  confirmation 
of  the  dean  and  chapter^  but  that  was  of  a  leafe  made  by  R,  IV.  The 
jury  did  not  find  that  the  dean  and  chapter  did  confirm  any  leafe  made 
by  y.  W.  but  they  found  exprefsly  that  J.  W.  made  a  leafe  of,  &c. 
to  the  plaintiffs  who  now  moved  that  the  confirmation  of  the  dean 
and  chapter  of  a  leafe  made  by  R.  W.  might  be  amended,  and 
made  J.  W.  and  that  the  note  given  to  the  clerk  of  the  affifes  was,  F  ^70*1 
that  they  intended  to  find  the  confirmation  exprefsly,  and  of  a  leaie 
made  by  J.  W.  But  the  court  held  clearly  that  after  verdi£t  re- 
turned to  the  court,  it  cannot  be  amended  by  any  fuch  fuggeftion; 
for  then  all  verdii^  may  be  prayed  to  be  amended ;  andj 
for  the  plaintiff.  Cro.  £.  jii.  ph  8.  Mich.  30  &  31  £ 
Mornington  v.  Trye. 

2.  After  judgment  in  aflault  and  battery,  it  was  affigned  for 
error,  that  after  the  words,  Per  facr amentum  proborum  &  legalium 
(hominum)  was  left  out.  Per  Coke  Ch.  J.  this  is  well  amendable, 
it  being  in  a  judicial  procefs.  3Bulft.  2o8.  Trin.  I4jac.  Pipe 
V.  Alger. 

3.  In  dibt  for  renty  the  iH-Mtiff  declared  on  a  leafe  ofcotvboldhndSy  if  the  jury 
&c.  rendering  38/.  per  ann»  and  upon  a  leafe  of  freehold  )ajiis  ren-  >'«'f  ^^*^ 
dering  20  J.  per  ann.  rent  by  equal  portions  at  Michaelmas  and  i^if^J^j^ 
Lady-day,  and  for  i^l.  for  half  a  year  of  the  copyhold  and  ids.  of  unceriainfy 
the  freehold  the  action  was  brought.    Upon  Nil  debet  pleaded,  •^  'btrt* 
the  jury  found  for  the  plaintiffs  auoad  the  10  s.  for  thofrnhold\  and  ^^''/wSo 

for  the  iefondanty  quoad  the  i^Lfor  the  cophold.    The  po/tea  was  irifd'the  ^ 

returned^  that  it  was  found  for  the  plaintiff  quoad  lOx.  parcel  of^^e  caufc,  r#. 

faid  19/.  lOx.  and  quoad  the  19/.  refidue  of  the  faid  19/.  lOs.  that  ^*'^J^ 

tbe  defendant  non  debet.    It  was  moved^  mat  the  verdift  was  un-  tht^w^ 

certam  which  of  the  rents  was  unpaid  \  but  the  judge^  btfort  whom  fwnd  tt,  it 

tho 
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Ihall  be  af-  thi  ijjue  was  tried^  nmembirittg  that  the  jury  had  found  for  thi  r*Ajr- 

bTth^c  ^^tdnntfir  the  defendant^  and  for  the  freehold  rent  fir  the  ptainttf^ 

marj  of  the  by  the  rule  of  court  the  return  of  the  poftea  was  amended  ac- 

jvdge  aad  cofdingly*    Cro,  C.  33i  pi.  25.  Mich.  9  Car,  B.  R.   Elliot  v. 

t:^  skipp. 

certain  at  the  jury  found  it.    G.  Hift«  of  C  B.  143. 

4*  Cafe,  &c.  for  words,  in  which  the  plaintiiF  laid  a  colloquium 

between  the  defendant  and  one   T.  S.  concerning  the  plaintiiF. 

The  jury  found  the  defendant  guilty  of  fpeaking  the  wordsy  Modo  (sT 

Pomui^  as  thi  plaintiff' had  declared^  but  [as  it  feemed  by  the  entry] 

did  not  find  that  J.  b.  fpoke  the  words  precedent^  and,  without  re* 

^ence  to  tfaefe  words,  what  the  jury  had  found  was  infenfible^ 

afterwards  it  appeared  to  the  court  that  thofe  precedent  words  were 

found  by  the  jury,  and  that  it  was  the  mifprifion  of  the  clerk  of  the 

aiBfe  in  not  entering  diem ;  and  it  was  ordered  that  the  words  be 

inferted  upon  payment  of  cofts  to  the  defendant.     2  Jones  211  • 

Trin.  34  Car.  2»  B.  R.  Nailer  v.  Clerke. 

Id.Raym«        j.  Adjudged  .that  a  geHerdl  or  ftecial  verdiSf  may  be  amended  by 

sl*C  an^d     '^'  ^^^^  9fwe  clerk  of  affi/e  in  civil  but  not  in  criminal  anions ;  a  fpe- 

ibid.*t4i.      cial  verduEl  may  be  alio  amended  by  the  notes  of  the  counfel  in  the 

s.  p.  by       caufe^  after  error  brought,     i  Salk.  47.  pi.  4,  Hill.  8  &  g  W.  Xi 

cial  verdiA  cannot  be  amended  by  the  notes  in  felony,  as  it  might  in  civil  cafes.<— The  fpecial 
verdidt  may  be  amended  according  to  the  minute  or  note,  becaufe  the  mnute  is  the  inftniAions  taken 
at  the  affifes  for  the  entering  it  up  ;  but  notbing  can  he  a/Med  to  the  minure,  though  ncva  Jo  firmgly 
proved  by  the  evidence,  becaufe  that  would  be  to  fubjedl  the  jury  to  an  attaint  u>r  a  fad  that  was 
never  found  by  them  }  which  is  contrary  to  juftice  to  do.    G.  Hid.  of  C.  B.  139, 140. . 

A  fpecial  verdidl  may  be  armndtd  by  notes  taken  by  the  clerk  at  the  tria},  cu:  un  proof  of  tlie  cer- 
tainty of  what  was  then  given  in  evidence^  and  ruled  accordingly  on  payment  of  cofts.  S  Mod.  49. 
Trin.  7  Geo.  i.  172  a.  May  hoc  v.  Archer. 

It  was  moved  for  a  rule  upon  \X\taff%c'iattto  pvt  them  a  ropy  of  the  mmrts  of  afpttial  verds^.  But 
the  court  faid,  the  judge  that  tried  the  caufe  is  tu  fettle  the  tpecinl  verdict,  and  therefore  the  pro- 
per way  of  proceeding  would  be  to  take  out  zfummont  to  et  der  the  .tjfodate  to  attend  btfore  the  judge  ; 
and  if  he  does  not  attend  upon  it,  then  the  application  will  be  necellary  to  be  made  to  the  cuurt. 
$0  rejected  the  motion,    i  Barnard.  Rep.  in  B.  R.  191.  Trin.  a  Geo.  2.«*— v.  Revel* 


iZ7^] 


6.  In  trover  againjl  15  defendant Sy  and  counts  that  the  goods  came 
to  the  hands  of  ally  but  when  he  comes  to  the  converjion  he  omits  the 
name  of  one  ojthenu  All  the  15  plead  by  name,  and  evidence  given 
againft  all  j  and  judgment  for  the  plaintiff.  The  court  held  this 
omiffion  only  vitium  clerici.  It  was  objeded  that  the  jury  could 
not  find  the  15th  man  guilty,  but  only  as  the  plaintiff  had  charged 
him,  and  that  was  with  trover  only  i  but  per  cur.  it  cannot  be  in« 
tended  that  the  jury  would  find  him  guilty  of  nothing ;  for  finding 
goods  without  converting  them  is  no  crime ;  and  amendment  was 
ordered  on  payment  pf  cofts.  Ld.  Raym.  Rep.  1 1 6.  Mich.  8  W.  3. 
SiQith  V.  Fuller  &  al\ 

7.  Information  was  in  the  'Exchequer  for  felling  lace  andftlky  &c» 
The  yjxy  found  the  defendant  guilty  as  to  the  lace^  but  bid  nothing 
as  to  the  filk*  Upon  error  brought  this  omiffion  was  ai&gnedy 
whereupon  a  motion  was  made  in  the  Exchequer  for  leave  to  amende 
but  it  was  denied  as  not  being. amendable>  and  fo  judgment  reverfed 
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in  ((he  Exchcquer-chaoaber.    Ld.  Raym.  Rep.  304.  rfill.  9  W.  3. 
MiUer  V.  Tretts. 

8.  At  nifi  prius  before  the  lord  Ch.  J.  a  verdict  was  taken  by 
miftake  of  the  aflbciate  for  the  defendant  Jones  inftead  of  finding  . 

him  ♦  Not  guilty.     As  to  the  other  defendant,  a  verdia  was  found  *^ll^^^  '^ 
for  the  plaintiff,  and  damages  200 1.     Plaintiff  moved  that  the  re-  ^^^  f^;,,, 
turn  of  the  poftca  as  to  Jones,  might  be  amended,  which  was  orr  mifprincrj, 
dered  on  hearing  counfcl  on  both  fides.     The  return  of  the  poftea  ^^;^^^''^^'' 
is  the  a£t  of  the  Ch.  J.  and  muft  be  made  as  it  ought  to  be;  it  was  (Guilty) 
iir^  by  defendants  counfel,  that  the  verdid,  as  to  the  other  de-  and  the 
fendmtj  was  contrary  to  evidence  ;  but  be  that  fo  or  not,  the  ver-  (Not)  omit. 
di^a  being  right  in  part  cannot  be  jet  aftde.     Barnes's  Notes  of 
C.  B.  9.  rafch.  8  Geo.  2.  Williams  v.  Jones  and  another. 


(L  a)   Miftake^  in  or  relating  to  Judgments,  amcnct- 

cd  at  Common  Law,  or  Now. 

I.  pR^emunire  in  B.  R.  the  judgment  w;as  entered  in  the  laft 
term,  and  the  juftices  did  not  remember  it,  and  it  was  en'" 
tered  in  the  roll  of  the pUzer  where  it  ought  to  be  in  the  roll  of  the 
prothonotary.  And  it  was  (iud  that  they  cannot  amend  their  own 
default  in  judgment  in  another  term  \  but  if  it  had  been  in  procefe 
they  might  have  amended  it.     Br.  Amendment,  pi.  46.  cites  q 

E.  4-  3- 

2.  jRjcord  of  writ  of  dower  was  certified  out  of  C.  B.  into  B.  R. 

by  writ  of  error,  becaufe  it  faid  that  the  baron  was  not  feifed  die 
fponfalium  &  unquam  inde  pojlea  \  and  by  examination  of  the  clerk 
of  C.  B.  it  appeared  that  the  record  there  was  Nee  unquam  inde 
pofiea^  and  therefore  it  was  awarded  in  B.  R.  by  the  ftatute,  Br. 
Amendment,  pi.  79.  cites  22  £.4.  46. 

3.  Error  on  a  judgment,  becaufe  it  was  ^iod  recuperet  verfus  ^ro.  fi.  97. 
£.  S.  and  did  not  lay  pradi^.  E.  S.  All  the  juftices  agreed  that  fiyj^hc^r' 
this  was  amendable.  Golds.  89.  Pafch.  30  El.  The  Lord  Sey-  ror  aOisneJ 
mour  V.  Sir  John  Clifton.  was.bc- 

eaufe  the 
ilT-ie  wjs  toined  tliat  J.C.  hoc  petit  quod  inqoirttur  per  patriamt  Bs  E.  S.  fiifiiliter,  but  faid  ndC 
f  pi  asdtc\as  ;)  but  no  orher  E.  being  named  in  rhe  record,  and  (b  cannot  be  intended  another  per* 
foiiy  and  the  word  (prxdicl')  being  form  and  not  fubfl^nce}  it  i&  aided,  and  wa^  ameaded,  Jttid  jisd^ 
tnent  afHtined* 

4.  No  ftatute  gives  amendment  in  defeajanct  of  judgments  or  ver^^  f  -572  1 
di^s^  but  only  in  affirmance  of  them ;  per  cur.  Le.  134.  pL  184.  ^^  f 
Hill.  30  Eliz.  C.  B.  b  s'p.- 

OUb.  Hift.  of  C.  B.  140.  S.  P. 

5.  A  repleader  was  awarded,  and  the  award  entered  thtis^  viz.  ^-  Hift.  o£ 
Et  quia  placitum  illud  in  modo  ^  forma  placitat.  eji  fi^ciens  in  legCf  ^'Jt%^l 
inftead  of  {minus)  fuificiens,  &c.     The  court  awarded  thsit  die 

parties  ibould  replead.     Per  cur.  This  cannot  be  amended  by  the 

Paper»Books  after  judgment  for  die  plaintiS^  upon  xepleadijig,  be- 

Vol.  II.  F  f  saufe 
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caufe  the  fault  is  in  the  judgment  itjelf,  which  is  the  aft  of  die 
court.  Glanvile  faid  it  is  no  error  in  the  judgment,  but  the  error 
is  in  the  judgment  [inducement]  to  the  judgment,  and  may  be  well 
amended,  and  of  the  fame  opinion  was  Popham.  Ow.  I9«  HilL 
36  Eliz.  B.  R.  Walter's  cafe. 

6.  If  the  judgment  be  entered  that  the  d^tndant  fit  in  mferi^ 
cordia^  where  it  Inould  be  Quod  quenm^  it  is  not  amendable.  Mo* 
366.  pi.  501.  Mich.  36  &  37  Eliz.  in  Welcombe's  cafe. 

7.  Error  upon  a  judgment,  which  was  that  the  now  defendant 
recover  20  L  ajfejfed  to  him  per  jur.  and  alfo  10/.  ajfejfed  to  him  hie 
perjur.  where  it  fliould  have  been  per  cur.  The  court  would  not 
allow  it  to  be  amended,  being  parcel  of  the  judgment  of  the  court, 
which  never  was  amended*  Gold(b.  151.  pi.  78.  Hill.  43  EL 
Harcoiut*s  cafe. 


Cro<£.497. 

»l.  17. 

Harecourt 

V.  Bilhop, 

S.C.  men* 

ttons  it  Co 

be  per 

jurat,  in* 

ftead  of  per  curiam,  and  held  not  amendable,  and  judgment  reverfed* 


Cro.E.434. 

pl>  44*  ^*  ^* 
and  held  a 
manifeft 
error.        1 

Sty.  47  7. 

Pevereux 

v.Jackfon, 

S.P. 

Bold.  107I 
S.C.  ac- 
cordingly. 


Hob.  317. 
Pafch.  18 
Jac.  S.C. 
that  it  was 
•mended, 
chough  it 
was  ohje^« 
edtlMttbe 
judgment 
was  not 
given  by 
this  court, 
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8.  In  error  on  a  judgment  the  error  affigned  was,  that  the  m- 
ginal  writ  was  20  L  and  all  the  nvsfne  procefs  was  fo  like%vifey  but 
when  the  defendant  appeared  at  the  exigent,  the  entry  was  Quod 
defendens  obtulit  fe  in  placito  debiti  of  loL  where  it  ought  to  be 
20 1.  but  it  was  not  amended,  becauic  it  appeared  on  view  of  the 
record  that  no  original  was  certified*  GoId(b.  133.  pL  32.  HilL 
43  Eliz.  Staughton  v.  Newcombe. 

9.  It  was  affigned  for  error  of  a  judgment  in  debt,  that  the  entij 
of  the  bail  was  fub  poena  executionis  in  adjudicatione  executionisj  fo 
that  it  was  entered  for  the  execution  only,  and  not  for  the  judg- 
ment, whereas  it  ought  to  have  btcn  fub  poena  condenmationis»  Per 
cur.  The  bail  being  once  taken,  ftands  as  well  for  the  judgment  as 
the  executioni  and  ordered  it  to  be  amended,  and  made  jub  poena 
executionis  judicii  as  well  as  for  the  execution.  Cra  J.  272.  pi.  5. 
Hill.  8  Jac.  B.  R.  Hampton  v.  Courtney. 

10.  In  debt  upon  an  obligation  the  defendant^  afier  ijfue  of  durejfi^ 
at  the  nifi  prius,  relidta  venficatione  dicit  quod  ipfe  non  poteft  dicert 
4i£fionem  nee  quin  ipfe  fuit  fui  juris^  &  fcriptum  pnedi£lum  fiixt  vo- 
iuntarium.  Judgment  was  entered  thereupon,  and  the  error  af- 
figned  was,  that  it  was  entered  Quod  non  poteft  { dicer e)  adionem, 
inftead  of  (dedicere)*  Per  cur.  This  made  all  the  fentence  vitious 
and  infenfible,  and  was  not  amendable,  and  of  that  opinion  were 
the  whole  court.    Cro.  J.  343.  pi.  10.  Pafch.  12  Jac.  i.  Anon. 

11.  In  a  quare  impedit  to  prefent  to  a  vicarage  die  plaintiff  had 
a  verdi£l,  and  a  writ  was  awarded  to  the  bifhop ;  but  upon  error 
brought,  it  was  ailigned  that  ^'c  judgment  was  entered,  (viz.)  ^uod 
prsdi£t'  (the  plaintiff)  recuperet ^  &C0  prafentatiomm  Juam  ad  ee^ 
clefiam  prad.  when  it  ought  to  be  Ad  vicariam  ecclejue.  But  the 
court  refolved,  and  awarded  that  it  be  amended,  becaufe  the  verdi^ 
is  general^  and  they  found  for  the  plaintiff,  and  the  judgment  ought 
to  agree  with  the  verdiA ;  and  it  was  only  the  mifprifion  of  the 
clerk ;  for  the  record  precedent  in  every  part,  and  in  the  ifTue  and 
verdid,  it  is  Vicariam  ecclefiac :  and  by  8  H.  6.  cap.  15.  it  is 
amendable,  though  it  be  in  the  judgment,  it  bemg  the  mifprifion 
of  the  clerk.     Hutt.41.  Mich.  18  Jac.  Sherley  v.  Underbill. 

4dfifet"*  ■  S.  C.  cited  Cro.  J.  633.  Hill*  19  Jac.  B.  R.  in  cafe  of  Mafon  t.  Pox»  U  al!. 
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■  S.  C  cited  Palm.  t99.  Trin.  19  Joe.  ia  cafe  of  Chapleyn  v.  AUeyn.-*— S.  C.  cited  Lite. 

Rep.  50.  That  it  wa$  Ad  ecdefiam  vicaris,  and  amended ;  and  in  the  principal  cafe  there  of  a 
difturbance  to  prefentto  a  vicarage,  the  original  was  Quare  non  prxfentaret  ad  ecclefiain»  and  ad- 
judged that  it  could  uot  be  amended,  if  inftru^lions  to  tlie  curfitor  were  Ad  ecclefiam ;  for  that 
Ihall  always  be  intended  of  the  parfouagCi  and  ought  to  be  Ad  vicanam.  Trin.  3  Car.  C.  B.  in 
Che  cafe  of  Quare  impedit. 

12.  In  debt  upon  the  2  E.  6.  for  tithes,  the  plaintifF  was  non-  S»d.  70.  pi; 
fuited,  and  in  the  judgment  thefe  words,  viz.  ^odeat  indefme  die^  |;c!l!^^ 
were  omitted,  and  yet  it  was  amended.  Raym.  39.  Arg.  cites  lii  replevin 
Mich.  4  Car.  B.  R.  Everard  v.  Bofvilc.  the  defen- 

dant  avow* 
cdf  and  the  plaintiff  pleaded  an  ill  plea  in  bar,  and  in  the  judgment  thefe  word;,  Ideo  cmjideraium 
e/i  ^uod  f>raxlic'i,  the  pUintiff  nil  tafitU  per  brtVt  Juum,  Jed  fit  in  mfericouUa  prt>  frifo  clemorefuo,  et  preedi&m 
the  defendants  eani  indcfinc  dif,  were  totally  omitted,  yet  the  record  was  amended  by  inferting  thefo 
words,  and  thereupon  judgment  was  affirmed  abfolutely.  2  Saund.  289.  HilL  ix  fc  23  Car.  z. 
Poole  v.  Longvill  &  al'.  G.  Hift.  of  C  B.  144.  cites  S.  C.  fays  this  omiflionlhall  be  amended, 

becaufe  there  is  no  judgment  returned  on  the  reconl  fent  in  anfwer  to  the  writ  of  error ;  and  then 
the  writ  of  error  itfelf  is  not  anfwered,  unlefs  the  judgment  be  fent  with  the  roll )  for  the  writ 
of  error  is  Judic*  inde  reddit'  fit,  unlefs  the  judgment  be  tranfcribed  upon  the  roll  in  error.  Tho 
plaintiff  in  error  muA  be  nonfuit,  and  therefore  it  is  for  the  advantage  of  the  plaintifF  in  error,  as 
well  as  for  the  defendant,  in  whofe  behalf  the  judgment  paifed  below,  th»t  this  judgment  ibould 
be  tranfcribed  upon  the  record ;  becaufe  if  there  be  no  judgment,  the  plaintiff  in  error  cannot  be 
hurt  by  fuch  non-entry,  nor  has  he  whereof  to  complain,  and  therefore  for  both  their  advantages 
the  judgment  ought  to  be  entered  on  record.    G.  HiJI.  of  C.  B.  144. 

13.  Error  of  a  judgment.  Tlie  record  certified  the  defendant  in 
mifericordiay  whicn  was  ai&gned  for  error,  becaufe  the  defendant 
being  an  iirfiant^  and  appearing  by  guardian^  ought  not  to  be  amerced. 
It  was  amended  in  C.  B.  and  made  Nihil  in  Mifericordia  quia 
infansy  and  was  fo  certified  into  B.  R.  that  it  might  there  be 
amended,  which  the  court  agreed  to,  becaufe  they  would  not  intend 
that  the  judgment  was  mijentered  at  firfl^  but  mifrecited.  Cro.  C. 
410.  pi.  5.  Trin.  1 1  Car.  Smith  v.  omith. 

14.  Debt  upon  obligation  of  I  col.  That  i/H.H.or  R,  H.  the 
defendant  J  paid  ^iL  bs.  Sd,  to  y.  Ni  fuch  a  day^  it  Jhould  he  void^ 
The  defendant  pleaded  Solvit  ad  diem^  ^nd  found  againfi  hint,  and 
judgment,  Quod  quer'  recuperet  debitum  i^  damna^  (ifr.  againft  R, 
(f  pradiSf.  H,  in  mifericordia^  whereas  it  Jhould  have  been  h  preediB^ 
R.  in  mifericordia^  H.  being;  no  party  to  the  record.  Per  tot  cur. 
This  entry  is  but  the  mifprifion  of  the  clerk,  and  fhall  be  amended, 
and  the  judgment  affirmed.  Cro.  C.  594.  pi.  8.  Mich.  16  Car. 
B.  R.  Pelham  v.  Hemmings. 

15.  Judgment  was  entered  ^od  quer*  tg  plegii  fui  fint  in  ndfe-  Keb.  125. 
ricordia.    It  was  moved  that  it  might  be  amended  by  ilriking  out  xhe^ouJ^^* 
plegiifuij  becaufe  they  ought  not  to  be  amerced.    Toe  court  took  conceived 
time  to  coniider  of  it.    lUym.  42.  Mich.  13  Car.  2.  B.  R.  Dela-  that  this  is 
bar  V.  Yardlcy.  partofthci 

'  judgr.ent, 

and  not  furplnfage,  and  thflt  the  pledges  be  amerced;  bnt  adjornatnr.  And  Ibid.  155.  pi.  97* 
S.  C.  adjomatur,  to  fearch  precedents. 

i6.  In  debt  on  bofidj  after  a  verdift  for  the  plaintifF,  the  judg^* 
ment  was  entered  Quod  recuperet  thefum^  pro  mifis  li  cuftag.  in- 
ftead  of  Pro  debito  prad*  But  this  was  ordered  to  be  amended,  as 
the  default  of  the  clerk,  though  in  another  term,  the  court  having 
power  over  their  own  entries  and  judgments.  Vent.  132.  Trin. 
23  Car.  2.  B.  R.  Anon. 

F  f  2  .    17.  Judgment 
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17.  Judgrpcntwas  given  for  2  plaintlfiy  but  the  entry  was  ^uad 

recuperet  in  the  fingular  nunnber)  and  this  was  affisncd  for  error ; 

fed  non  allocatur ;  for  this  is  only  the  mifprifion  of  the  clerk,  and 

ihall  be  amended.     2  Jo.  199.  Pafch.  34  Car.  2.  B.  R.    Devoren 

V.  Walcott. 

r  274  1     ,  ^8.  Judgment  was  entered  with  a  nufericordla  infieadefa  ca- 

Carth.  95.    p^(f^f^^j  fed  per  curiam,  this  is  how  remedied  by  the  ftatute  16  & 

s.c.  hut     17  Car.  2.  cap.  8.  which  ena4fts,  that  judgment  (hall  not  be  ftayed 

S.P.  does     after  a  vcrdr(Sl  for  want  of  mifericordia  or  capiatur.  4  Mod.  6,  2  w« 

!l!l!?&r'  ^  M.  B.  R.  Chettle  v.  Lees. 

167.  S.  C.  k.  S.P.  and  fay^,  that  a  nilcs  were  produced  one  hetween  Ltvch  awd  Li'cy>  when 
Pemberton  was  Ch.  J.  whciT  the  juilfment  was  amended  in  this  point,  viz.  by  the  entry  of  a  mi- 
iericordia  iiiOead  of  a  capiatur,  and  the  other  nile  was  between  Cok  e  an  o  Grtm  i>.s»  where  mife- 
ncordla  was  iXruck  out,  and  a  capi.iiur  inCwrted  by  the  dire^xon  of  tlie  court,  but  in  the  principal 
cafe  the  court  would  make  no  rule  to  amend. 

If  there  he  a  mi/ftike  or  error  in  the  jmigment,  in  any  fuch  m.Wfr  in  which  the  dark  hat  no  ir-firuC'- 
iioHtfai  if  a  iofnutur  he  entered /or  a  mif'ricotfiitt  or  e  crmvirf'f  this  was  error  in  (he  judgment,  becaufe 
before  16  &  1 7  Car.  2.  it  made  fine  to  the  king,  and  a  difftrrence  in  the  exccurion,  and  there  was 
no  inftruction  in  the  record  iMelf  in  tlie  judgment  hiM»k  whereby  to  amend  it,  &  non  coiiilar, 
wliethcr  it  was  the  error  of  the  clerk  in  entering,  or  of  the  court  in  giving  judpnent.  G.  Hift. 
of  C.B.  142. 

Cumh.  307.        '9-  A  fcL^ti.  cgahji  hail  iva$  feveral^  but  judgment  was  gives 
S.c.  but      for  the  plaintiff  to  have  execution  de  pradifi^  Jeparalibus  funtmis  of 
S.  P.  docs     2000 /.  and  2000/.  a^oinj}  the  defendants  jointly  \  this  is  error>  and 
3pp«ar-  ^u  the  juftices  agreed  that  it  is  rrot  amendable;  but  if  the  motion 
for  amendment  had  been  made  the  fajne  term  in  whidi  the  judg- 
ment was  given  it  might  have  been  amended.     Ld.  Raym.  Rq>. 
182.  Pafch.  9  W,  3.  Villars  v.  Parry  and  Moor. 
I^.Raym.         20.  In  debt  upon  a  Muiuatus^  ^^  jttdgm^ni  teas  entered  as  of  MiU 
S  C*  but      ^^^y  tenn,  1 700,   whereas  the  horrowifrg  appeared  to  he  2d  Jfpril 
s!  P.  does     1 701.    Upon  writ  of  error  brought,  a  motion  was  made  to  annfend 
not  appear,  the  judgment  by  the  Paper- Book  figned  by  tlie  mafter,  which  was 
r~^  }^'     2  ptnuary^  iT'^Oj  the  court  allowed  it  to  be  done,  for  it  was  but 
89*5.  s.  c.    a  flip  of  the  clerk,  who  (hould  have  perufed  the  Paper-Book  figned 
k.  s.  p.  ac-    by  the  maftcr,  which  is  authenticic  enough  to  amend  by.     i  Saik« 

cordingly,       ^^^      j^  j^     jyij^f,^  ^  ^^^  g    ^     Parfons  V.  Gill. 

and  this  and    •'«./'' 

another  amendment  prayci',  viz.  to  infeit  thfi  words  (Per  J.  S.  attornatum  fmim)  were  granted  oci 

the  defendant  in  error's  p.iyiog  co(l&,  nnd  gonfenting  that  tlie  judgrricnt  Aiouid  be  affirmed  withmit 

coiis,  becnuie  there  was  a  gootl  en  or  at  the^titne  of  the  en  or  bicmgt)t«  1  Comyns's  Rop.  117. 

S.C*  but  S.  P.  dtics  not  appear. 

•  SaTk.676.  21.  The  court  was  moved  to  amend  a  judgment  entered  Hill.  3 
^f  s^'p^—  &  4  J.  2.  againji  John  Earl  of  Anglefea,  and  that  JtsmiS  might  Ife 
Ci'ih.  Equ.  entered  inftead  of  John,  and  the  releafe  of  error  was  produced 
Rep.  16.  which  was  made  by  James;  fed  negatur,  per  cur»  becaufe  as  the 
^'ts  pl-  "^^^*^*'  ^^^  ftands  there  is  no  judgment  againft  James,  and  to 
}  I  ModT"  tt^efucb  an  amendment  may  pojfibiy  affect  a  purchafer  upon  valuabU 
210.  S.c.  conjideration^  and  may  make  the  executor  guilty  of  a  devajlavit  by 
but  not  S.  p.  paying  inferior  debts,  though  no  judgment  vras  ftar^ding,  out  againit 

the  tcilator,  which  would  be  unreafooable,    MS.  Rep.  Trin*  12 

Ann.  C.  B.  Anon. 

22.  It  was  moved  after  error  brought  li  ia  nullo  eft  erratiun 

pleaded,  to  amead  the  judgment  roll  hy  Jlriking  out  that  the  plains 

tiff  (ought  to  recover)  and  inferting  that  the  plaintiff  ^da  recover) 

which 
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which  was  ordered  on  payment  of  cofts,  provided  defendint  do  not 
farther  profecute  his  writ  of  error.  Barnes's  Notes  of  C.  3.  Ii8, 
Pafch.  10  Geo.  2.  Fofter  v.  BlackwcII. 
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what  Cafes.  sceftat.  5. 

Geo.  X.  capr 
13.  at(R) 

I.   IjP^  7*.  recovered^  and  writ  of  error  was  fued,  by  which  the  fupw. 

record  was  certified  in  the  name  of  E>  T.  and  becaule  it 
appeared  that  the  firft  writ  and  count  was  good,  and  this  certificate 
^vas  only  mifprifton  of  the  cZpr^,  the  record  was  amended  by  advice 
of  all  the  juuicv'S  of  B.  R.  for  it  was  faid,  that  now  all  the  record 
Was  before  them,  and  nothing  in  the  bank  of  record.  Br.  Amende 
ment,  pi.  53.  cites  21  H.  7.  31. 

0,,  frrit  of  error  was  fued  to  remove  a  record  9ut  of  C  B,  into 
B.  R*  Between  an  abbot  and  y,  N,  the  warrant  of  attorney  varied 
in  the  roll  in  the  name  of  the  abbot^  and  was  amended  after  judg- 
ment, and  if  they  had  not  amended  it,  they  faid  that  thofc  of 
B.  R.  would  amend  it.  Br.  Amendment,  pL  85.  cites  Pafch. 
23  H.  8. 

3.  It  was  moved  to  quafh  a  writ  of  error  on  an  exception  taken 
to  it  as  It  was  entered  in  the  record,  but  becaufe  it  was  only  a 
thif-entryy  the  record  it felf  being  rights  the  record  was  cwdered  to  be 
amended  by  the  writ.  Sty.  2x8.  219.  Trin.  1650.  Dawkes  v. 
Pajrton. 

4.  A  writ  of  error  recited  ?l  judgment  given  in  curia  t^gis  when  nMoa. 

it  fliould  be  regis  ^  regina.     It  was  moved  to  amtfnd  it,  for  that  3^9-  Thon- 

the  note  to  the  curfitor  was  right,  and  this  was  a  mifprifion  only  crodcer 

jn  matter  of  form,  and  not  in  flcill ;  fed  non  allocatur,  for  there  is  s.  c.  ac 

no  fault  in  the  writ  itfelf,  only  it  docs  not  agree  with  the  record,  ^^JJ^jJ'!'^' 

and  the  amendment  will  make  a  new  writ.     The  8  H.  6.  gives  ^^^  j.^'foid, 

the  court  power  to  amend  in  matters  precedent  to  the  judgment,  that  thcro 

and  to  fupport  judgments,  and  to  avoid  writs  of  error,  whereas  >s  no  in- 

this  may  make  good  the  writ  of  error,  and  fo  to  reverfe  a  judg-  jj^^J^j-J,. 

ment  \  befides,  this  writ  is  a  commiffion  to  the  court,  and  they  writs  of 

cannot  amend  their  own   commiffion.     z  Salk.  49.  pi,  g.  Pafch.  error.—. 

1 2  W.  3.  B.  R.  Thompfon  v.  Crocker.  ?oXn\t 

Crocker,  S.  C.  and  it  w.is  infilted  tb>.t  it  w.i*;  an  aherntiony  and  not  an  amendment,  which  was 
moved  for>  the  record  now  returned  being  a  wront;  one,  ;ind  if  the  writ  becaltcred  tti  the  record, 
tbefi  it  wonld  he  a  right  record,  and  coDfeqaently  here  will  be  a  record  or  no  record  according  to 
the  ^terattoii,  or  no  alteration  of  the  writ,  artu  thereupon  the  court  dented  to  alter  it.  Ld. 

Raym.  Rep.  ^64.  Tomkin  v.  Crocker,  S.  C.  ;ind  Holt  Ch.  J.  faid,  that  no  precedent  Qnn  be  Ihewa 
^'here  a  U'rit  of  error  tuubeen  amended ;  and  the  amendment  was  denied. 

5.  An  ttlHon  was  by  the  name  of  Giggeery  and  a  writ  of  error 
ftMiS  bfought  as  in  an  a&ion  between  Giggure  and  the  defendant. 
The  court  held  this  to  be  a  tatzl  variance,  and  that  the  record  was 
not  removed  by  this  writ  of  error,  but  at  laft  the  record  was  amend- 
ed.    I  Salk.  264..Paich.  i  Ann.  B.  R-  Gig^eer^s  cafe. 

(>.  In  error  upon  a  judgment  in  C.  B.  the  court  was  moved  to 

F  f  3  quaih 
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quafh  the  writ  for  a  variance  between  it  and  the  record  returned  ; 
the  writ  defcribed  a  loquila  inter  Lowtber  and  4  defendantSy  wbirein 
judgment  had  been  given  againji  3,  whereas  the  judgment  in  the 
record  returned  was  only  agamft  2;  the  writ  was  quaihed,  and 
Parker  Ch.  J.  (aid,  that  die  Ch.  J.  of  C.  B.  (hould,  upon  the  writ, 
have  returned  Nul  tiel  record  MS.  Rep.  3  Geo.  i.  B.  R.  Daw- 
fon  V.  I^wther, 

7.  Error  was  brought  to  reverfe  a  judgment  in  C.  B.  in  ejed- 
ment.  The  writ  of  error  was  tejled  23  O^.  12  Geo.  i.  returnable 
cSiabis  Martini  Mich,  term^  12  Geo.  i.  and  by  the  record  certified 
tbe  judgment  appeared  not  to  be  given  till  HiU.  term  following  12 
Geo.  I.  and  thereupon  it  was  held  clearly,  that  the  record  was  not 

E  37^  J  ^^^  removed  by  this  writ.  The  court  were  dear  of  opinion 
that  this  writ  is  not  amendable  by  the  flat.  5  Geo.  i.  cap.  13.  ibr 
it  would  be  to  amend  the  writ  contrary  to  the  truth  of  the  cafe, 
the  judgment  in  h&.  not  being  given  ull  Hill.  12  Geo.  i.  and  fo 
the  variance  not  fuch  as  was  intended  to  be  amended  bv  that  zBt ; 
and  the  motion  for  amendment  denied.  2  Ld.  Raym.  Kep.  1531. 
Trin.  2  Geo.  2.  Canning  v.  Wright. 

8.  A  writ  of  error  was  brought  by  G.  to  reverfe  a  judgment  in 
C.  B.  in  an  a£Hon  brought  againft  aim  by  M.  and  tbe  writ  de^ 

fcribed  tbe  record  to  be  of  a  loquela  in  C.  B.  by  writ  by  M*  and  G% 
and  tbe  record  removed  was  between  M.  and  G.  and  (o  a  variance, 
&c.  But  the  court  of  B.  R.  ruled  it  to  be  amended  and  made 
agreeable  to  the  record,  and  this  by  the  ftat.  5  Geo,  i.  cap.  13. 
And  they  held  they  could  do  it  by  this  ad  without  prayer  of  either ' 
party,  the  variance  appearing  to  diem  upon  the  record ;  and  gavQ 
no  cojis  as  not  being  dire&ed  by  the  Aatute.  2  Ld.  Raym,  Kep, 
1587*  Pafch.  4  Geo.  2,  B.  R,  Gardiner  v.  Merrot, 


See  tit.       (L.  a)     Defeats  in  Fines  and  Common  Recoveries, 
(B?b!  a)  and  Writs  thereupon,  amended. 

t*     A  Fine  was  to  thebeirs  malesj  and  the  fcire  facias  is  made  to  tbe 
•"*  heirs  general^  this  fliall  be  amended.     Br.  Amendment, 
pi.  113.  cites  10  H.  7.  25. 

2.  A  common  recovery  was  fuffcred  to  the  intent  to  bar  an  entail, 

and  the  warrant  of  attorney  was,  that  Alicia  Pinde  ponit  loco  fuo 

A,  B.  &c,  whereas  her  name  was  Elizabetb^  and  fo  it  was  affigned 

for  error  that  no  warrant  of  attorney  was  entered  for  Eliz.     The 

quaere  was,  if  this  were  amendable,  and  the  book  fays  that  it  was 

amended  afterwards,     Mich,  i  &  2  P.  &  M.  D.  X05.    Find  v. 

Norton. 

^oy  73*  3*  ^  formedon  the  writ  was  Praecipe  quod  reddat  20  acres  Hei^ 

s.  c.  rwicd    dingtonj  not  faying  (in  Heddington.)    The  curiitor  upon  oath  con- 

1^  though    ^^^^^  *^^  *^  P^P^  delivered  to  make  out  the  writ  by^  bad  the  word 

it  was  an      (i^'i)  ^nd  therefore  it  was  amended  by  order  of  the  court,  it  being 

original        only  the  default  of  the  clerk.     Cro.  £•  644.  pi.  49.  Mich.  40  & 

"^"^^  41  Eliz.  B-R.  Pow«ll  V.  Bra^n-Nofe  College. 

4.  In 
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4.  In  zfirmdon  of  the  manor  of  Isfield^  the  tenant  pleaded  in  ^JJ^i^'^^,^ 
bar  a  common  recovery  againft  the  donee  in  tail.     The  plaintiff  ^^  v?arncr, 
replied  Nul  tiel  record.     A  record  was  produced  where  the  name  s.  P.  and 
was  IffieUj  inftead  of  Isfield.    It  was  refolved,  that  if  it  appeared  J**Tli°  ^ 
to  be  the  miftake  of  the  clerk,  or  corrupted  after,  it  fliould  be  r^^^^  * 
amended.    5  Rep.  46.  a.*Trin.  41  £L  C.  B.  Cook's  cafe,  alias  againft  the 
Challoncr  v.  Cook.  demandant* 

—— .$.€• 

cited  by  Williams  J.  Bulft.  7.^— It  was  moved  to  amend  a  fine,  in  which  Sir  John  Forth  was 
conufee,  and  Sir  Manwaring  conufor,  which  was  levied  of  the  manar  of  Igbfieldf  where  th^ 
deed  which  declared  the  ufes  was  of  the  manor  of  J^U/UM^  which  was  the  true  name,  and  it  wa$ 
^mended,    i  Ld.  Raym.  Rep.  209.  Pafch.  9  W.  3.  C.  B.  Anon. 

5.  In^the  "^i  proclamation  upon  the  foot  of  a  fine  levied  in  Trin, 
term  5  y^c.  the  faid  proclamation  is  faia  to  be  made  6  yac,  and 
upon  the  foot  of  the  fine  the  4/A  proclamation  is  wholly  left  out  i 
but  becaufe  upon  view  of  the  proclamations  indorfed  upon  record  re^ 
maining  with  the  chirographer^  and  the  book  in  which  the  procla* 
Inations  were  iirft  entered,  it  appeared  that  the  faid  proclamations 
were  rightly  and  duly  made^  it  was  adjudged  that  they  be  amended* 
13  Rep.  54.  Trin.  7  Jac.  C.  B.  Pettus  v.  Godfalve. 

*    6.  In  a  recovery  agreed  to  be  fufFered  by  A.  B.  and  R,  C,  the  [  377  J 
writ  of  entry  was  fued  out  in  the  name  of  y.  C.  inftead  of  R.  C. 
but  ordered  to  be  amended.     Rep.  of  Pra£t«  in  C«  B.  127.  cites 
Trin.  2  Car.  i.  Clapham  v.  Bacon. 

7.  A  warrant  to  fuffer  a  recovery  by  W.  R.  and  Hejier  his 
wife.  The  ferjeant  had  certified  that  the  warrant  was  given  by 
W.  R.  and  Margaret  his  wife,  and  the  mittitur  and  tranfcript 
made,  and  the  recovery  entered  accordingly,  but  ordered  to  be 
amended.  Rep.  of  Pra£t  in  C.  B.  127.  cites  Mich.  4  Car.  z. 
Anon. 

8.  A  recovery  entered  by  A.  B.  and  C.  his  wife,  but  the  name 
cf  the  wife  totally  omitted^  ordered  by  the  court  to  be  amended. 
Kep.  of  Pradl.  in  C.  B.  127.  cites  Mich.  8  Cat.  i.  Thurban  v« 
Pantry. 

9.  A  fine  was  levied  Mich.  .11  Eliz.  and  the  proclamations  in- 
dorfed by  the  chirographer  were  right ;  but  in  the  note  of  the  fine 
delivered  to  the  cuftos  brevium,  the  %d  proclamation  was  entered 
to  be  made  the  20  May  by  the  mifprifion  of  the  clerk,  where  it 
fliould  have  been  the  23  May.  The  court  held  that  it  fhould  be 
amended ;  for  the  engroffrnent  upon  the  fine  by  the  chirographer  is 
the  foundation^  ^ich  being  right,  is  a  fufficient  vrarrant  to  amend 
the  other,  though  the  court  held  it  a  good  fine  without  any 
amendment,     nutt.  122.  Pafch.  9  Car.  Strilley's  cafe. 

*io.  A  fine  and  proclamations,  as  found  in  the  office  of  the 
cuftos  brevium,  were  exemplified  under  the  great  feal.  It  was  ob* 
jeded,  that  by  a  claufe  in  2^  Eliz.  cap.  3,  they  could  not  be 
amended  after  fuch  exemplihcation ;  but  it  was  anfwered  that 
that  fhitute  extends  only  tonnes  before  levied^  which  Jhould  be  exem^ 
plified  before  the  iji  rfjune  1582,  and  that  the  latter  claufe  in  the 
&id  fbtute  extends  only  to  fines  exemplified  according  to  the  faid 
ftatute.    Hutt.  122.  Pafch.  9  Car.  in  Strilly's  cafe. 

!!•  A  recovery  "wasT fufFered, but  the  writ  offeifm  was  made  rr- 
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turnalle  the  farm  return  as  the  writ  of  entty»     Th«  r«tlirii  wis  or- 
dered to  be  amended.      Rep.   of  rrad,  in  C.  B.    127.  Pafch* 
i6  Car.  I.  Doncafter  v.  Campion. 
Ibid,  fayi  12.  The  Writ  of  entry  was  made  returnable  tres  A£ch.  33  Car.  2. 

^*^  ^^^f  which  was  before  the  date  of  the  deedy  to  make  a  tenant  to  the 
sMnxs  were  praecipe ;  and  ordered  to  be  emended  by  making  the  writ  ritumtbh 
ordered  10    crajiin'  anmarum.     Rep.  of  Praft.  in  C.  B»  127.  Mich-  4.  W.  & 

Midh^'^V.  ^^-  ^^^^  ^  *^'  ^-  G wnway  &  al% 

f)t  Jfd.  VVaiWy  V.  Jodrdl,  and  Mich,  5  W.  &  M.  WarklwuCe  v.  Watts. 

13.  It  was  moved  to  amend  a  recovery  fu^ered  by  Jane  Knighli 
the  lands  being  faid  in  the  recovery  to  he  in  parochia  San£let 
Maria  Salvatorts  in  Southwarky  whereas  there  is  no  fuch  parijh ; 
For  the  proper  name  is  San£ti  Salvatoris.  And  the  court  gave  him 
leave  to  rafe  the  Word  (Mariae).  And  per  Treby  Ch.  J.  the  vul- 
gar name  is  St.  Mary  Over-reey  that  i$,  Over  the  Rivers  but 
%?lX\G6  Salvatoris  is  the  name  ufed  in  pleadings,  i  Ld.  Raym.  134, 
jKdich.  8  W.  3.  Anon. 

14.  "Upon  the  certificates  of  the  cuftos  brevium,  Mr.  Prothono- 
tary  Tempeft,  ^nd  the  clerk  of  the  Warrants  of  this  court,  faid, 
i^at  the  writ  of  entry  and  Writ  of  feifih  between  the  parties  had 
been  duly  iffued  ;  and  alfo  that  the  recovery  in  this  caiife  was  taken 
at  the  bar  of  this  court  of  the  term  of  St.  Michael,  in  the  ith 
year  of  K,  Charles  the  I  ft,  all  the  parties  in  the  faid  recovery  namedy 
then  and  there  appearing  in  their  own  perfohs.  It  Was  ordered  that 
the  faid  recovery  fliould  be  entered  of  record  of  riiat  feme  term 
of  St.  Michael,  upon  the  1 34th  roll,  among  the  rolls  of  the  pleas 
of  land  inroUed  in  that  term.  Rep.  of  Praa.  in  C.  B,  127.  Trin. 
12  W.  3.  Ives  &  al'  v.  Yourtg. 

r^yg]  15.  A  writ  of  covenant  was  tcjled  6  months  after  the  di^imus\ 
'  but  the  court  of  grand  feffions  in  Wales  had  amended  it,  and  this 

IVllu.  matter  being  referred  to  the  judges,  Holt  Ch.  J.  &  aP  certified, 
f cflri»'$  that  the  writ  of  coveinant  being  an  original,  was  hot  amendable 
f^-  either  by  the  common  law  or  by  any  ftatute,  arid  that  there  is  no 

diflEerence   as   to  this   purpofe  between   amicable  and  adverfary 
adions.     i  Salk.  52:  The  Earl  of  Pembroke  v.  Lord  Jefferies. 

16.  On  motion  to  amend  a  writ  of  entry  by  putting  out  Cowick^ 
bury^  and  inferting  (in  parocb*  de  Sheering,)  it  appeared  that  the 
deed  to  lead  the  ufes  thereof  was  right ;  and  upon  producing  fe- 
yeral  precedents  for  amendment  (among  which  were  thofe  cited 
above  in  pi.  6,  7,  8.)  a  rule  was  granted  (upon  great  deliberation) 
to  amend.  Rep.  of  Praft.  in  C.  B.  9.  Hill.  2  Geo.  i.  I7i5« 
Bedford  v,  Cullen.  * 

17.  A  motion  to  amend  a  recovery  in  Hill.  1703.  wherein 
IVeJl'EngleJion  and  JVcft-Tyncham  was  put  in  the  writ  of  entry^ 
tnftead  rf  Inglefton  Tynebam.  The  deed  to  lead  the  ufes  was 
light ;  £.  J.  who  was  one  of  the  vouchees  \;'as  dead,  the  other 
parties  alive  and  confenting ;  and  it  appearing  that  it  was  the  in- 
tent of  all  the  parties  that  it  fhould  be  right,  and  common  reco- 
veries being  common  afiurances,  amendments  ought  more  eafily 
to  be  ma^e  than  in  other  cafes  j  Uierefore  the  coui  t  ordered  it  to 

b9 
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be  amended  accordingly.     Rep.  of  Pradl.  in  C.  B.  17.  Trim 
5  Geo.  I.  Latniiig  v.  Beftland. 

x8.  A  motion  to  amend  a  recovery  hy  putting  in  thefe  words^  iWd.  30. 
Jn  parech^  San^a  Maria  in  WalUngford^  and  in  pavMh*  dc  IVar^  ^.^-  '? 
grov^^  and  a  rule  to  fhew  caiife  granted  i  this  was  afterwards  op-  lowing  ^  ^ 
pofed   ftrongly,    3  juftices  againtt   the  amendment;  but  Tracy  there  beinj 
feemed  for  it,  though  the  parties  xvere  all  dcady  aod  purchafors  in  ^}^^^  "^^'^ 
the  cafe.     It  was  denied  chitfly  becaufe^  if  the  amendment  was  cou^d^ 
made,  the  king  w^uld  hfe  h'n  fine  fir  the  parcels  to  be  inferted.  dared  uua. 
Rep.  of  Praft.  in  C.  B.  25,  26.  Tan,  lo  Ueo.  i.  1724.  Dcan&  "inioufly 

*l»*r   r^«>r«i  now,  that 

ai  V.  U>war(*.  though  the 

I^M^M^  wore  4*fid,  yet  »s  it  appaxrrd  hj  the  deed  that  it  was  tuhh  their  tonfent,  the  vi)*>  omicced  bf 
the  cleric  (hould  not  prejudice  a  family  $  and  xbereft^e  it  bein^  the  intent  of  the  parties  at  that 
tiiiMf  the  coiut  ordered  the  aoMndmeiu  tf)  b«  niad«>  and  fo  made  the  firft  rule  abfolute^-* 
Comynt^'s  Rep.  3S6.  Trin.  11  Geo.  i.  S.  C.  ;icco!Uin2ly. 

Motion  to  amend  a  rccoycry  hiy  tutfing  in,  Recfo'ia  de  lea  &  ieeima  eldini fpefian* ^  it  appeared  to 
be  right  in  tlie  deed  to  lead  the  \Uts»  and  moved  at  ciie  vouchee's  reqneft.  The  Ch.  J.  faid  the 
king  will  lofe  his  fine ;  fu  the  amendment  was  denied*  &.ep.  of  Pra^  in  p.  B«  a6  Tno* 
xo  Geo.  t.  Crai.mer  v.  Cranmar. 

19.  A  motion  was  made  laft  term  to  amend  a  fine  by  inferting 
thi  word  (lVo»rtb'i)  and  this  prefent  term  on  fliewing  caufe,  the 
rule  was  made  abfokice  for  the  amendment,  though  it  was  objected 
that  the  heirs  at  Jaw  would  be  prejudiced  if  the  fine  was  amend- 
ed 9  the  court  faid  thev  could  not  tafee  notice,  whether  it  would 
be  a  prejudice  to  the  heirs  at  law  or  not;  but  it  was  the' duty  of 
the  court  t9  make  the  fine  agreeable  to  the  deed  and  intention  of  the 
parties.  Rep.  of  Praft.  in  C,  B.  52.  Pafch.  2  Geo.  2.  1729. 
Waker  V.  Olceden. 

20.  A  motion  to  amend  a  recovery  by  infirting  feveral  pari/hes 
which  were  Lft  out  in  the  inflruSfions  to  the  curfttor^  it  appeared 
that  the  deed  to  lead  the  ufcs  of  the  recovery  was  dated  the  7th  of 
0(5lober,  the  writ  of  entry  tefted  the  nth  of  Decemb.  and  re- 
turnable in  oionfem  Mich.  The  court  ordered  the  recovery  to  be 
amended.    Rep.  of  Pradl.  in  C.  B.  85.  Jenkinfon  v.  Staples. 

21.  It  was  moved  to  amend  a  fine  by  firtking  out  the  words^  In  Bames|!i 
America  in  partibus  tranfmarinis^  this  fine  was  of  lands  and  tene-  q^  *" 
ments  in  the  ifiand  of  jtntigoa^  or  otherwifi  Antigua^  in  paroch*  s,*C.andp«r 
Sgn£ia  Mariee  Ifiington^  in  the  county  of  Aliddlefex^  and  was  paft  cur.  the  ro- 
in  the  year  17 14.     Application  had  been  made  to  the  Mafter  of  ?^P^^ 
the  Rolts,  *and  an  order  made  by  his  honour  for  the  amendment,  ^  ^ 
which  order  was  fet  afide  by  my  Ld.  Chancellor.     After  great  de-  [  379  J 
bate  in  this  caufe  (a  writ  of  error  being  depending)  die  judges 

were  unanimoufly  of  opinion  that  this  court  had  the  only  cog<«  [hr^Jd 
nizance  qf  fines,  and  ordered  the  fame  to  be  amended.     Kep.  of  want  of 
Praft.  in  C.  B.  121.  Trin.  8  &  9  Geo.  2.  Foftcr  v.  Pollington  ^'^]*^ 
&al\  -  ^       '^*"'.*\  . 

**  ***  •  would  Yl* 

ttate  the  fiae  mull  be  rejeAed,  and  the  fine  made  effelhialff  vi2.  in  coramon  form ;  but  il  it  b9 
then  infafticienc,  advantage  may  be  taken  thereof. 

22.  A  nde  to  compleat  a  recovery  of  Eafter  term  the  9th  of 
Queen  Ann.  the  pre^cipi  at  bar  wasfigmd  by  Serjeant  Ricbardfon^ 
the  plea  roll  entered,  and  the  exemplification  tngroj/ed  but  noitfealedy 
IH^d  neithfr  the  rolf  carried  in^  nor  the  writs  filed  ^  upon  reading  the 

)  deedi 
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379  9menliment  [and  jcofaUs. J 

deeds  and  affidavit  of  tx>tice  to  the  refpe^ve  parties,  tiie  recovenr 
was  ordered  to  be  compleated,  and  the  roUs  and  writs  to  be  fileo. 
Rep.  of  Praft.  in  C.  B.  126.  Hill.  9  Geo«  2.  Sbeppard  v*  Harris^ 
Dewey,  &  al\ 

(M.  a)     Omiffions  and  Dcfedls  in  Entry  of  War- 
rants of  Attorney,  amended. 


J.    A  M  A  N  had  put  warrant  of  attorney  in  the  nvmmbrance  and 
^^   negIe£iedto  enter  ity  and  it  was  amended*    Br,  Amend* 
tnent,  pi.  69.  cites  41  £.  3.  i. 

2.  Warrant  of  attorney  in  formedon  was  put,  quod  tenens  po.  b. 
fuo  againft  the  demandant  tn  plea  of  fcire  facias^  where  it  was  for^ 
medon^  and  it  was  amended  j  quod  nota.    Br.  Amendment,  pi.  36. 
cites  19  H.  6. 15. 

3.  Forcible  entry  found  for  the  plaintiiF.  Markham  faid  the 
judgment  ought  not  to  go,  for  the  defendant  appeared  by  attorney 
who  had  no  warrant  in  court*  But  per  Newton,  it  may  be  that 
fome  juftice  of  this  court  has  the  warrant  in  his  hands,  or  that  he 
was  made  attorney  by  writ,  and  therefore  no  caufe  by  which  die 
plaintiff  recovered^  quod  nota,  Br,  Repleader,  pi.  17.  cites 
j^  H.  6.  6. 

4.  If  clerk  of  the  efToigns  enters  warrant  of  attorney  in  the  re^^ 
membrance  and  does  not  enter  it  upon  the  record^  this  (ball  be 
amended,  and  this  in  another  term,  Br.  Amendment,  pL  14*  cites 
35  H.  6.  24. 

Br.N.C.i3«       5.  Warrant  of  attorney  varied  from  the  name  ef  the  corporation 

2t ^*^*C*'  party,  and  writ  of  error  was  brought  to  thofe  ot  C.  B.  and  they 

^       '    amended  it  immediately.     And  it  was  faid  that  the  court  of  B.  SL. 

would  have  done  the  like  there;  quod  nota.    Br.  Amendment^ 

pi.  47.  cites  24  H.  8. 

6.  A  bill  was  exhibited  in  thp  name  of  Rigs,  ^^r  Johannem  KeeU 
ing  attomatum  fuuniy  and  the  warrant  of  attorney  was,  that  Rigs 

Eofuit  loco  fuo  Gulielmum  Keeling,     This  was  affigned  for  error  i 
ut  the  juftices  caufed  it  to  be  amended,  and  affirmed  the  judg- 
ment.   Mo.  711.  pi.  996.  Hill.  38  Eliz.  Heley  v.  Rigs. 

7.  In  debt  by  CL  H,  executor  of  C.  H.  againu  R.  as  fon  and  heir 
of  R.  After  judgment  by  de&ult  a  writ  of  error  was  brought,  and 
the  error  affigned  was  for  the  want  of  a  fufficient  warxant  of  attor* 
ney  for  the  pkintifF,  which  was  thus,  viz.  C.  H,  Miles  ponit  loco  fuo 
y.  S.  atturnatum  fuum  verfus  J,  K.  the  plaintiiF  not  naming  mm 

,  executor  as  he  Jbould  have  done ;  but  it  was  held  to  be  amendable, 

there  being  no  other  action  depending  between  the  parties.  Cro.  J. 
135.  pi.  9.  Mich.  4  Jac.  Hilliard  (Sir  Chriftof^er)  v.  Redner. 
r  ^80  1  8.  Error,  &c.  on  a  judgment  in  a  formedon  in  defcender.  The 
error  affigned  was  for  de&ult  of  a  warrant  of  attorney,  becauie  it 
was  in  this  manner,  H.  B.  ponit  loco  fuo  , .  , .  Darfly  atturnatum 
fuumy  omitting  bis  name  ofbaptifm  \  and  held  to  be  error  not  aided 
by  any  ftatute,  nor  amendable,  Cro.  J.  332.  Mich,  1 1  Jac.  Bar* 
tholomew  v.  JSelfield.  . 

9«  A 
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9.  A  warrant  of  attorney  was  given  to  S.  to  confeft  ajudgnunt  ^^-  Rym. 
at  the  fuit  of  the  plaintiff.     S.  fent  it  to  W.  his  entering  cUrky  s.  c!m«i. 
who  intend  it  accordingly  ^9d  recuperet  debitum  i^  damna  fua^  tions  it  as* 
hut  left  a  blank  to  infert  what  lum  ihould  hzfor  the  damages.     W^  a  judgment 
diedy  and  this  warrant  of  attorney  was  kjl^  but  S.  made  affidavit  fo?°^[J^ 
pf  the  fa&\  and  upon  a  motion  for  leave  to  infert  a  fum  certain  and  t^che 
tor  the  damages  and  cods,  the  court  held  it  to  be  amendable,  if  motion  was 
there  had  been  any  thing  to  amend  it  by.    It  might  haye  been  JujJ|*c*'^  * 
amended  in  the  fame  term,  but  in  this  cafe  the  entry  was  ig  years  forthecofts 
ago.    5  Mod.  147.  Hill.  7  W.  3.  B.  R.  Wentworth  v,  the  Earl  of  an*  <ia. 
Strafford.  ?"s«, 

however 
fmall,  to  perfeft  the  judgment.    But  after  feveral  arguments  at  the  bar.  Holt  Ch.  J.  held  it 
could  not  be  granted}  bccaufe  it  would  be  to  give  a  new  judgment-    But  Rookby  J.  tnougbt  it 
niigbt  be  amended^  becaufe  it  was  for  a  juft  debt.    Adjomatur. 

JO.  The  entry  on  the  top  of  the^Zfc  roll  was,  that  the  plaintiff  W-Rayim 
ponit  loco  fuo^  J.  S.  attorn*  fuum  \  and  the  memorandum  wasj  that  j/c  b?l* 
the  plaintiff  venit  &  protulity  &c,  but  did  not  fay  per  attomatum  s!  P.  does 
fuunty  or  in  propria  perfona  fua.    Error  being  brougnt  in  the  Ex^  not  appear. 
chequer-Chamber,  it  was  moved  to  amend  the  declaration  by  the  ^jTJ^  ^ 
top  of  the  plea  roll ;  and  Holt  Ch.  J.  held  it  might  be  done ;  for  a  895.  S.  cfj^ 
warrant  of  attorney  upon  the  plea  roll  is  as  much  a  record  as  if  s.  p.  anU 
entered  on  any  other  roll,  and  it  cannot  be  intended  but  that  the  q^^  ^"^^ 
jJaintiff  declared  by  attorney,  hk  name  being  to  the  judgment  greed  wlt^ 
paper,  viz.  J.  S.  pro  quer.    I  Salk.  88.  B,  R.  Trin*  %  Ann.  Par-  Holt :  but 
fonsv.  Gill.  ?«,^«»IJ- 

diiagreed  as 
to  the  taking  the  entry  of  tlie  warrant  of  attorney  on  the  plea  roll  for  the  foundation  only,  aud 
putting  the  judgment  paper  fighed  by  the  mafteo  and  which  was  right,  and  which  the  roll  was 
to  be  made  up  by»  out  of  the  cafe*  becaufe  though  that  proved  the  parties  had  attomies  in  court, 
yet,  notwithftanding  that,  the  plaintiff  had  eleAion  to  fue  either  in  perfon  or  by  attorney,  and 
tliat  entry  did  not  prove  he  fued  by  attorney,  and  fo  there  was  no  autliority  to  amend  by. 
■Coroyns's  Rep.  117.  pi.  8a.  S.  C.  but  S.  P.  does  not  appear. 

II.  A  warrant  of  attorney  filed  was  moved  to  be  amended,  and 
to  make  it  debt  in/lead  of  cafe  \  and  upon  hearing  counfel  on  both 
fides,  and  citing  many  cafes,  the  court  ordered  it  to  be  amended^ 
am!  if  the  adverfe  party  does  not  proceed  in  error,  cofts  to  be 
paid  him.  Rep.  of  Pra<St.  in  C.  B.  Pafch.  i  Geo,  2.  the  Dutch 
£aft  India  Company  v.  Henriques  &  al\ 


(N,  a)    Omiffions  and  Defcfts  in  entering  Pledges, 

amended. 

X.  TN  affife  the  writ  was  £t  interim^r.  12.  &c.  videre  tenementa  Br.  Brief, 

A  iir  i^  fum*  eos  quod  ftnt  coram  prafaf  jufticiar^^  Sec.  Et  pi.  »i.eii« 
pene  per  vadios  et  (alve  pleg'  praedi£hun  W.  vel  Ballivum  fuum,  jj^c  ^  ^ 
fi,  &c.  quod  ft  ibi  audiefuT  ill'  recogn'  and  becaufe  it  ought  to  be 
3uod  tunc  ft  ibij  and  this  word  (tunc)  was  wanting,  the  ^fe  was 
adjourned,  and  diey  were  clear  in  opinion  to  abate  the  writ;  and 
die  plaintiff  was  nonfuited.  Brooke  fays,  Qusre  if  it  (hall  not  be 
amended;  for  it  is  (aid  there,  that  it  has  been  ufed  to  amend  fuch 

writs. 


3^1  amenHment  [and  jeofails.] 

I 

writs,  and  fo  it  was  done  before  Sir  R.  Newton.    Br.  Affile,  pi.  4* 
cites  27  H.  6.  2. 

2.  Decern  tales  returned^  ti  nullos  manueaptores  juratorum  re- 
turned, and  the  jury  pajfed^  and  the  plaintiff'  recovered^  and  the  de- 
fendant brought  writ  of  error^  and  it  was  debated  if  it  (houid  be 
amended ;  for  it  was  faid  they  may  amend  miforifion  as  well  after 
judgment  as  before,  upon  examination  of  the  uierifF,  &c.  Choice 
juftice  faid,  this  is  not  mifpriiion,  but  nonfea£mce,  therefore  it 
ihall  not  be  amended ;  and  the  (heriiF  cannot  put  manucaptors 
without  being  found  by  the  parties,  for  they  find  the  manucaptors, 
therefore  this  is  the  default  of  the  parties ;  but  per  Genney,  at  the 
firft  day  before  that  they  were  fworn^  it  might  have  been  amended, 
but  not  after  judgment.    Br.  Amendment,  pi.  47.  cites  9  £.  4. 14. 

3.  Pledges  vftXQ  found  for  W.  T,  where  Im  name  was  T.  T.  this 
cannot  be  amehded«  Br.  Amendment,  pi.  47,  cites  9  £.  4.  r4« 
per  CaCefty. 

4.  Note,  that  where  the  flieriff  returns  msnueeeptors  upon  dif% 
tringas  }uratores^  and  no  pledges  of  the  manucaptors^  and  yet  the 
jury  appeared,  and  were  nvom,  and  found  for  the  plaintiflFi  and 
exception  was  taken  in  arreft  of  judgment,  and  the  fhtriS  was 
thereof  exami;ied,>R^  laid,  that  bis  intent  was  that  it  fliould  be  well 
reCttrned,  and  therefore  by  advice  of  all  the  juftices  of  both  benches, 
except  Brian,  it  was  amended,  tnd  the  plaintiff  recovered*  Br, 
Amendment,  p).  61.  cites  3  H.  7.  14, 

5.  It  was  moved  in  arreft  of  judgment,  that  upon  th^  return  of 
the  venire  facias  there  wanted  thefe  words,  QuiUbet  jurator  per 
plegioSj  (0  that  the  writ  was  as  if  it  had  never  been  returned ;  but 
neld  per  cur.  that  this  was  not  as  a  blank  return,  or  where  the 
name  of  the  fheriff  is  omitted,  but  it  is  an  infufficient  return^ 
which  is  aided  by  the  ftatute  of  Jeo&ils,  for  the  omi^ion  of  tfa^ 
pledges  is  but  matter  of  form,  Cro.  J.  534-  Pafch.  17  Jac.  More 
V.  Blackwell. 

Hutt.  92.         6r  After  verdid:  and  judgment  for  the  plaintiff  in  alTumpfit^ 

*•  ^:  *^  ,  error  being  brought  and  ailigned  that  there  were  no  pieces  entered 

b^ides^,it'  ^^  ^^^  imparlance  roll^  it  was  moved  that  it  mi^t  be  amended, 

concerns  becaufe  in  the  nifi  prius  roll  the  pledges  were  mentioned^  and  it  be- 

thckiiig;  Jug  Qnly  matter  ofform^  was  aided  after  verdi£l,  by  18  Eliz.  cap. 

bTcaufe^to  I3'  [14]  ^"^  ^^^  court  denied  the  amendment,  for  although  the 

amcjxc  the  i^ue  roll  fjall  he  amended  by  the  imparlance  roll^  becaufe  it  is  prece- 

plaintiff,  dent,*  yet  the  imparlance  roHJhall  not  be  amended  by  the  iffue  roH^ 

rnen"is^'  it  being  fubfequent,  and  this  is  matter  of  fuhjiance.     Cro.  C.  91, 

that  the  pi.  1 5.  Rlich.  3  Car.  Wolfe  v.  Hole. 

plaintiff 

and  his  ple<1j:e»  be  amerce  J,  ami  tliat  is  not  aided  by  the  18  Eliz.  quod  quaere.-  ■     ■  Litt.  Repg 

70.  Woolfs  cafe,  S.  C  ami  by  Crookethe  ftau  of  Eliz.  will  not  help  fubftancial  errors. 

SiJ.'S^.piL  7.  In  errqr  of  a  judgmejit  in  C  B.  for  that  there  were  no 
c*^"b  R*  pledges,  it  was  infifted  in  B.  R,  that  it  vwis  amendable,  or  at  leaft 
WhVciei  V.  aided  by  the  18  Eliz.  cap.  13.  [14]  becaufe  irt  C.  B.  the  pledges 
Wiikinfon,  gj-e  always  indorfed  upon  the  original,  and  when  there  is  no  origin 
s.  p.  and  it  j^j  ^\y^xQ  arc  no  pledges.  The  court  advifed  to  pray  a  certiorari 
tiS  u  r"  *  ujpon  alleging  diminution  i  and  upon  return  ths^t  there  w^  Jioori- 
{ilevigf  r  M  finals 
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tlnal,  the  court  debated  it  largely;  and  Windham  I.. thought  it  been  found 
was  aided  by  the  ftatute  of  18  tUz.  but  Fofter  and  Twifden  e  i^rorft^ 
contra;  but   upon  examination,  and  no  diminution  alleged  that  per  cur. in 
there  was  an  original,  an  amendment  was  awarded.     Raym.  51.  thiscaiieit 
Mich.  1 3  Car.  2  B.  R.  Hodges  v.  Hodges:  .  S^IS".^ 

pledges  were  found  upon  the  original  (though  ic  Gsonet  now  be  koown)  bccaufe  in  C.  B*  tbejr 
:ire  not  wont  to  enter  the  pledges  upon  the  roll*  but  only  upon  the  original^  and  fo  no  original  is 
aided  by  the  ftatute,  though  an  ill  original  is  not.  '  Error  was  ailigued,  for  that  no  pUdgci 

de  profequendo  were  retiuiied  on  \\\t,  back,  of  the  urit,  but  the  Iberiff  was  permitted  Co  aroeud 
ir.    3  Lev.  361.  Pafch.  5  \V.  &  M.  in  C.  B.  Nicholas  v.  Chapman. 

(0.  a)     Omiffions  in  Writs  and  other  after  Pro-  see  (b)  pi. 

J.  J    J  16.  and (E) 

ceedmgs,  amended.  pi.5.8.9. 


10. 


I.  TN  pracipe  quod  reddat  R,  fin  of  W.  of  Oyen^  Knight  was  S.  P.  for  it 
*'   vouchiihy  the  tenant  himfelf^  and  the  tenant  and  the  vouchee  ^  be  the* 
were  one  and  the  fame  perfin^  and  in  the  procefs  Qyven  and  Knight  mifprifion 
w^e  tefi  out  J  and  it  was  awarded  to  be  amended,  per  cur.    Br.  of  tiiecterfc. 
Amendment,  pi.  19.  cites  40  E.  3.  36.  t^nu^crd^ 

Procefsy  pU  46.  cites  40  £•  3.  36« 

5^.  In  writ  of  e^eal  this  word  (Habeas)  was  omitted,  and  for 
this  caufe  it  was  abated,  for  the  court  would  nat  amend  it.  Thel. 
Dig.  223.  lib.  16.  cap.  6.  £  2.  cites  Mich.  13  £.3.  Amendment 
63*  fine  A(Ien(u  Partium. 

3.  Summons  ad  warrantizandum  was  awarded  againfl  2  in  the 
fremijfes  of  the  writy  and  in  the  perchfe  was  but  one^  and  it  was 
amended.     Br.  Amendment,  pi.  100.  cites  3  H.  4.  ii. 

4.  lu  detinue  the  parol  was  without  delay  by  prote^iony  and  after 
re-fummons  was  fued,  which  made  mention  that  the  parol  was  put 
without  day  by  prote^ion^  bearing  date  the  \ft  day  of  ^anuaru 
iichere  the  pcotedion  bore  date  tl^  ift  day  of  June^  and  the  roll 
was  well  by  which  die  plaintiff  would  have  amended  it ;  and  the 
.opinion  of  the  i^ole  .court  was,  thtt  it<fliall  not  be  amended,  be- 

caufe  it  is  as  ftrong  as  the  original.  Brooke  fays,  Quod  mirum! 
/or  the  original^  which  is  founded  upon  record  orfpecialty^  ihall  be 
amended.    Bn  Amendment,  pi.  2.  cites  3  H.  6.  45. 

5.  Praecipe  ouod  reddat,  diat.is  to  fay,  writ  of  entry  againft  4, 
and  in  the  clauje  (&  niji  fecerit)  were  3,  and  the  4/A  was  omitted^ 
and  it  was  challenged,  [but]  becaufe  it  was  a  petit  default,  and 

.the  demandant  [had]  prayed  leave  to  amend  it  before  that  it  was 
/challenged^  therefore  it  was  amended;  quod  nota;  for  the  court 
(aid,  that  of  cuftom  fuch  debuhs  have  been  amended  before  chal- 
lenge of  the  party.    Br.  Amendment^  pK  35.  cites  8  H.  6.  V]. 

6.  Formedon  upon  a  gifi  made  to  R»  and  %  asfeme^  and  that  of- 
tgr  the  death  of  R.  to  the  demandant  as  har^  ice.  defcendere  dobotj 
and  did  not  fiiy  after  the  death  of  J.  and  therefiore  the  writ  was 
abated  without  amendment,  becaufe  it  diodes  not  appear  to  the 
court  if  J.  was  dead  or  jdive*  Br.  Ameodment,  pU  84.  cites 
XX  U.  6.  28. 

?•  It 
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7*  It  is  reported  by  Maitin,  that  an  original  was  amended, 
where  it  was  20  dU  Junii^  and  (die)  was  lefi  out.  Thcl.  Dig. 
224.  lib.  16.  cap.  6. 1.  II.  cites  11  H.  6.  2.  17. 
Til  masnte^  g.  In  writ  of  champerty  direfted  to  the  iheriiF)  it  did  not  appear 
'^ll^wkrl  ^f  w'*^*  P^^  '*^  maintinance  was  made^  by  i^ich  the  plaintifF 
the  pica  «Mf  purchafed  a  new  writ;  for  the  other  could  not  be  amended.  Thel. 
heUb<  omt^  u\%.  TIL.  lib.  i6.  Cap.  6.  f.  13.  cites  Mich,  22  H.  6.  8. 

ttd  in  the 

writf  it  is  not  amendable;  per  PrUuU    TbeL  Dig.  %i^.  lib.  x6.  cap.  6.  C  20.  cites  HilL 

34  H.  6. 27. 

The  omif.  g,  gy j  it  was  Cud  that  fiich  writ  Henricos  rex  Anglia  &  Franc* 
^iT  in  "  Without  laying  Dei  gra'  may  be  amended.  Thel.  Dig.  224.  lib.  i6# 
the  ftiie  of    cap.  6.  f.  1 3.  cites  Mich.  22  H.  6.  8. 

the  kiu^,  i& 

amenilable ;   but  the  omiflion  of  any  thitig  that  alters  the  fatm  of  the  writ^  is  not  amenilable* 

S  Rep.  160.  Mich.  8  Jac.  in  Blackamore's  cafe* 

f  38 3  1       ^0"  Praecipe  quod  reddat  was  Precipe  R.  B.  isf  J.  C  quod  reddatj 

&c.     And  by  another  praecipe  in  die  lame  writ  [it  was]  Etpnecipe 

Thel.  Dig.    %  71  quod  reddaty  ice.  and  in  the  fummons  in  the  fame  writ  was 

****^'f  '^'  ^^ A'"'^'*'^*  pradiSi*  Jl.  &  J.  and  the  demandant  prayed  that  it 

2»S.C.^*  ^  amended.    But  per  cur.  it  cannot  be  amended;  for  it  does  not 

appear  to  the  court  which  y.  is  left  outy  and  fo  was  the  opinion  of 

the  court ;  for  there  were  two  J's.    Br.  Amendment,  pi.  6.  dtes 

27  H.  6.  6. 

Br.Amend*       u.  The  writ  of  error  was  Rex  Johanni  Prifot  capitali  juftic% 

ciKw'agH^  &c.  lalutem.     Quia  in  recordo  &  proceffu,  &c.  which  was  Cora^ 

6.  XI.  s.  P.    vobis  inter  A.  &c.iwhere  it  Ihould  be  Coram  vobis  V  fociis  vejhris^r 

[anditisat  and  was  not  amended.    Thel.  Dig.  224.  lib.  16.  cap.  6.  f.  IJ* 

XI  •  Da    I2<  ~ 


Br.  Error,  pL  13.  cites  S.  C.-**Br*  Faux  Latii 


Latin,  &c.  pi.  89.  cites  S.  C.«— — Fitzh.  Birori  pi.  30. 
cites  S.  C.  ~ 

12.  In  debt  the  writ  was  by  %.  Gargravcj  efquirey  and  the  ob- 
ligation was  Jo.  Gargrave  only^  and  it  was  not  amended,  but 
abated,  inafmuch  as  this  mifprifion  was  of  the  part  of  the  plaintiff! 
Thel.  Dig.  224.  lib.  i6.  cap.  6.  f.  1 8.  cites  Mich.  30  H.  6.  6. 
Amendment  37.    Quaere. 

13.  It  was  agreed,  that  where  divers  things  in  the  writ  of  con-' 
/piracy  are  omitted  ia  the  count,  it  fhall  be  amended;  quod  nota; 
for  it  is  mifprifion  of  the  clerk.  Br.  Amendment,  pi.  8.  cites 
33  H.  6.  2. 

14.  Where  things  in  the  writ  are  omitted  in  the  county  this  omi£- 
fion  fhall  be  amended,  per  cur.  but  not  the  other  matter.  Br. 
Confpiracy,  pi.  2.  cites  33  H.  6. 

15.  If  clerk  of  the  effoign  enters  challenge  of  the  conufance  of  plea 
in  his  remembrance^  and  after  does  not  enter  it  in  the  roll^  this  ihall 
be  amended;  per  Billing ;  by  which  he  took  iffue  that  die  land  is 
out  of  the  franchife,  &c.  and  therefore  it  leems  that  it  may  be. 
amended.    Br.  Amendment,  pi.  14.  cites  35  H.  6.  24. 

^iiV/fwas         16.  Formedon  was,  viz.  Jnd  which  after  the  death  off.  tbt 

^"^^kf^^  fi^  ^f  ^^^  donee  J  defccndere.  debet  to  the  demandant.    Billiiige  de~ 

'      ^^  4  maaded 
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manded  jud^ent  of  the  writ  j  for  he  makes  J.  heir  to  the  donee.  fTMasfeifid 
Littleton  (aid  mv  titling  is  fon  and  heir^  which  the  clerk  faw;  and  <»A'i«wf 
therefore  it  is  the  default  of  the  clerk,  and  prayed  that  it  might  '^{^l^^ 
be  amended.    Prifot  faid  it  is  no  matter  for  your  tiding,  which  titfumkdf 
you  keep ;  but  the  clerk  of  the  Qianckry  ufed  to  make  titling^  and  *•  «*>« 
therefore  he  (hall  be  brought  and  examined,  and  if  his  titling  be  '^^"''  g 
as  you  fay,  it  (hall  be  amended,  and  otherwife  not.    Quod  nota,  f^  il'^fon, 
for  non  negatur ;  but  Littleton  aiTented.    Br.  Amendment,  pi.  56.  and  tUnJ 
cites  38  H.  6.  4.  f^y  *t»  ''"^ 

•^  ^  from  H,  t9 

F..  as  fon  and  heir.  And  per  cur.  it  (hall  not  be  amended  where  this  word  (heir)  is  omitted  at  K. 
For  matter  infafi  cannot  be  amended  ;  for  then  peradveoture  the  court  Ihall  make  a  falfity ;  for 
peradventure  H.  is  not  heir.    Br.  Amendment,  pi.  113.  cites  10  H.  7.  25. 

17.  In  debt  the  plaintiff  counted  upon  an  obligation.     The  de-  Fitzfu 

fendant  Imparled  till  another  term^  and  then  he  demanded  judgment  Amend-    . 

of  the  count  j  for  he  faid  that  there  is  no  place  laid  where  the  ob^  40*  dtes^ 

ligation  is  madcy  but  a  fpace  was  left  in  the  roU  for  it,  and  it  was  s.c.— — « 

not  fuffered  to   be  amended,      ^r.  Amendment,  pi.  68.  cites  Br.  Brief, 

Br.  Count,  pi.  6i.  64.cites  S.  C.'       8  Rep.  i6t.  a.  cites  5.C. 


18.  Scire  facias  upon  a  fine,  which  was  to  him  and  his  heirs 
male,  and  the  mittimus  was  Ad  profecutionem  y.  71  confanguinei  (sT 
bereiL  without  mafcul',  and  it  was  doubted  if  it  may  be  amended. 
Per  Fairfax,  if  writ  judicial  varies  from  the  original,  it  fhall  be 
amended ;  fo  if  writ  of  debt  varies  from  the  obligation ;  for  this 
is  the  de&ult  of  the  clerk  who  fees  the  record  and  the  fpecialty,  if 

this  matter  be  found  upon  the  examination  of  the  clerk.     But  per  [  3^4  1 
Pygot,  a  thing  which  ought  to  come  by  *  information  of  the  •Swpl.ai. 
party,  as  the  vill,  myftery,  or  the  like,  fliall  not  be  amended ;  & 
adjornatur.     Br.  Amendment,  pi.  48.  cites  9  £•  4.  15. 

19.  IVrit  was  J.  S,  clerk,  in  debt  upon  an  obligation,  and  in  S.P.  Br« 
the  count  it  was  abbot  of  D.  and  y.  5.  clerk  was  omitted,  and  it  was  ^^^.*  P^ 
amended  becaufe  it  was  in  one  and  the  lame  term.    Br.  Amend*  4  £^^24. 
ment,  pi.  112.  cites  4  £.  4.  25. 

20.  In  precipe  quod  reddat,  if  the  Jheriff  delivers  the  writ  in 
court  without  indorfement,  it  may  be  amended  before  procefs  awarded 
upon  it;  per  Genney.  But  per  Moylc,  This  is  Ex  gratia  curiae 
But  Gennev  faid  Not  after  grand  cape  awarded,  and  judgment 
given,  for  tnis  ifTued  upon  writ  ill  returned }  but  per  Choke,  that 
which  is  once  miftaken  is  always  miftaken;  quod  Danby  con- 
ceffit ;  and  jret  per  Littleton,  we  may  amend  feveral  things  before 
judgment,  which  cannot  be  amended  after ;  for  then  the  party  ihall 
lofe  the  advantage.    Br.  Amendment,  pi.  47.  cites  9  £•  4^  14* 

21.  Bill  was  lent  into  Chancery  upon  an  obligation  againfl  J.  N. 
and  the  intent  of  the  plaintiff  was  to  have  it  in  London,  and  this 
word  (London)  nor  no  other  county  was  tut  in  the  tefte  nor  margin 
of  the  bill,  as  it  ought  to  be  in  every  bill  of  indidment.  And 
they  were  at  ifTue  m  Chancery,  and  venire  facias  awarded  in 
B.  R.  who  tried  it,  and  pafled  for  the  plaiutiflF.  And  exception 
was  taken  in  arreft  of  judgment,  and  it  was  amended  per  cur.  after 
verdUf,  quod  nota,  and  in  another  court,  and  yet  this  ought  to  have 
been  of  the  information  of  the  party,  and  then  it  is  not  pro- 
perly 
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perly  mirprlfion  of  the  clerk.      Br.  Amendment)  fd.  88*   ekes 

z  R.  3.  12. 

22.  Where  a  thing  ufual  is  omttidy  as  the  defemg  or  avfrmtnt 

Et  hoc  paraius  tji^  &c.  and  the  like,  this  cannot  be  aunefided. 

Br.  Amendment,  pL  113.  cites  i  H.  j«  23. 
Br.  Retom       23.  It  was  held  that,  if  the  flierifl:  returns  upm  a  c^ipUs  againfi 
de  Brief,      y,  and  N.  quod  virtute  brevis  mihi  direct  apt  corpus  J,  0nd  Afi 
sS^C.^'^^     and  does  not  fay^  Infranominat\  this  is  mifprifion,  and   fiiall  be 

amended,  but  by  the  reporter  it  is  good  without  aroendtnent* 

Br.  Amendment,  pi.  64.  cites  12  H.  7.  19. 

24.  Debt  upon  a  recovery  of  damages  in  affife^  the  tefie  of  the 
writ  upon  affife  was  not  expreffed.  '  And  per  cur.  this  may  be 
amended.     Br.  Amendment,  pU  114.  cites  13  H.  7. 21. 

25.  In  a  ^are  impedit  againft  the  Bi/hop  of  Lincoln,  the  writ 
was  fuam  fpeHat  donationeniy  the  word  (ad)  being  omitted  ;  it  was 
held  by  ^e  whole  court  to  be  amendable.  Golds.  78.  pi.  12. 
Hill.  30  Eli^.  Brookefby  v.  Bifiiop  of  Lincoln. 

'Nay  $?•  26.  Fenire  facias  was,  Et  habeas  ibi  nomina^  but  lefi  out  (jura^ 

s.c.thcob-  fQrum.)  This  is  only  the  mifprifion  of  the  clerk,  and  was  awarded 
not  aUow-    *o  be   amended,  anS  judgmcpit  affirmed.      Cro.   E.  467.   (bis) 

ed. — Ow.  Pafch.  38  Eliz.  B.  R.  WiUoughby  v.  Gray* 
59.  s.c* 

but  $.  P.  does  not  appear.-*-.-Me.  465.  pi.  657.  S.  C.  but  S.  P.  does  not  appear  1$  a  point  in  that 
cife  but  cites  k  there  as  a  |toific  m  the  car«  of  BiSey  ▼.  Hungefford,  arid  that  it  was  good  aftet 
verdiA  and  amendable,  becaufe  it  cannot  be  intended  of  other  names  than  the  names  of  the 
jurors.-^— 'So  wtiere  the  v^enire  facias  wanted  the  words  (Et  habe:u  ibi  nomini  jiiratorum)  but 
the  words  Venire  facias  duodecim,  &c.  were  inierted,  ail  the  j\iftices  feemed  that  it  was  good, 
jind  that  the  firft  words  are  fupplicd  in  the  lafty  and  are  aided  by  the  ilatute  of  Jeofails  after 
^rdiA.    %  Brownl.  167.  Pafch.  10  Jac  C  B.  Baide  v.  Stubbing. 

27.  An  original  writ  was  returned  by  the  fieriff'and  his  Chri^ian 
name  omitted  \  the  court  would  not  allow  it  to  be  amended* 
Goldfb.  113.  pi.  3.  Mich.  39  &  40  Eliz.  Broughton  v.  Flood. 

28.  A  record  of  nifi  prius  in  an  a<5tion  of  debt  upon  an  oUiga-^ 
tionj  with  condition  to  pay  fuch  a  fum  at  (uch  a  feaft  next  after 
the  date  of  the  obligation,  the  day  of  the  date  was  omitted  in  the 
record  of  the  niji  priusy  fo  that  it  doth  not  appear  which  fiiall  be 
the  next  feaft,  at  which  the  money  ought  to  be  paid  after  the  date  ^ 
aad  l^  all  the  jufticcs,  it  was  no  perfe^  ijfue^  and  for  that  the  jufticcs 
ef  nrfi  prius  have  no  power  to  proceed  upon  it,  and  it  mall  not 
be  amended,  otherwife  if  it  had  been  a  good  iflue,  diough  ano- 
Act  thing  had  been  miftaken.     2  Brownl.  47.  Hill.  8  Jac.  Anon. 

■   29.  The  clerk  that  entered  the  caufe  had  ondtted  the  charge^ 

which  was  400/.  and  it  was   omitted  in  the  roll  and  nifi  prius. 

After  verdift  exception  was  taken  and   amended  by  the  court. 

3rown.  26.  the  Earl  of  Cumberland  v.  Hilton. 
ft^uMU  30,  It  was  afligned  for  error  that  there  was  variance  between  the 

^^Cham*^  bil|  filed  and  the  declaration  ;  the  declaration  was,  that  J.  S.  afier 
berlaine  the  death  of  tenant  pour  outer  vie  primo  intravity  and  fo  was  occu'^ 
S.  c.  ruled  panty  and  in  the  billfiledy  the  words  (primo  intravit)  were  omitted  ^ 
f"**^d"^'  but  becaufe  the  paper-booky  by  which  the  bill  was  ingrofled,  had 
Coke  ^t^fi  words  in  it,  therefore  ruled  it  fhould  be  amended*  Cro*  j.  393^ 

Ch.  J.  cited  bl.  4.  Hill,  iz  Jac  B.  R.  Chambcrlaine  v.  £wer« 

rorf.,.  ^  3i.  la 


iz^s'i 
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Jl.  In  debt  in  a  court  of  Piepowders^  the  words  (Secuitdum 
6omuetudinein  civitatis  illius)  were  in  the  imparlance  roll  but 
omitted  in  the  iflue  roll ;  the  court  held  this  to  be  only  vitium 
clerict,  and  therefore  amendable.  Cro.  C.  45.  46.  pi.  5.  Mich. 
2  Car.  C.  B.  Hodges  v.  Moyles. 

32.  In  a  formedon  in  the  defcender,  the  plaintiff  was  admitted  Het.  53. 
before  one  of  the   judices  of  C.  B*   to  profecute  in  omnibus  Young'* 
a£tionibus,  which  was  entered  in  the  plea  roll  thus,  Concejfum  ejl  3*^  ^^e  * 
per  curiam^  that  the  plaintiff  by  y.  S,  his  guardian  Jhould  profecutey  court 
&c.  and  the  pbilizer's  roll  was^  that  J.  Ti  by  J.  S.  his  guar^  ?gr«©d  that 
dian  ad  hoc  admijfus  per  cur.  obtulit  fe  quarto  die^  &c.     But  th<?re  I^^jed.^* 
was  no  entry  in  the  philixer^s  roll  as  ufual^  quod  conceffum  ejl  per  — j©.  177, 
tur,  quod  petens  fequatur  per  J.  S.  his  guardian ;  whereupon  error  pl«  '•  s.  c. 
was  brought     it  was  the  opinion  of  ^e  court,  that  notwithftand-  j^^'J^^p. 
tng  error  was  brought.  Yet  it  might  be  amended,  becaufe  it  ap-  pear.——* ' 
pears  the  juftices    admitted  the  guardian  ad  prosequendum,  and  Huct.  91. 
thd  phili^er^s  roll  is  obtulit  fe,  fo  the  admiilion  appearing  to  be  foi^i/fJ.* 
before  the  obtulit  fe)  it  was  the  omifBon  of  the  clerk  rather  than  h  ihoula  be 
the  a£t  of  the  court,  wherefore  it  was  amended.     Cro*  C«  86.  encered  oa 
pi.  I.  Mich.  3  Car.  C.  B.  Young  v.  Young.  2cr\f  roll" 

becaufe  this  admittance  by  hi»  guardian  is  the  a6t  of  the  court  and  not  like  tlie  eutry  of  the  war* 
rant  of  attomej,  Jcc— Palm.  518.  S.  C.  but  S.  P.  does  not  appear.— Litt.  Rep.  6o.  S.  G«  fe 
S.  P.  agreed  that  it  be  amended. 

33.  An  elegit  iflued  after  judgment,  and  recited  the  judgment 
^od  elegit  executionem  of  the  goods,  and  of  the  moiety  of  the  land  ; 
and  the  writ  was,  Tibi  pracipimus  quod  bona  ^  catalla^  of  the  de^ 
fendant  qua  habuit  die  judicii  pradi£ii  redditi  deliberari  facias^ 
omitting  thefe  words  (Et  medietatem  terrarum  ic  tenementorum) 
tenendum  thefaid  goods  and  the  moiety  of  the  faid  lands,  quoufque 
debitum  levetur ;  the  fherifF  extended  the  moiety  of  the  lands  and 
the  goods,  and  delivered  the  moiety  of  the  lands,  and  returned  the 
inquifition.  It  was  moved  that  this  was  only  the  mifprifion  of  the 
clerk;  but  refolved  it  could  not  be  amended,  but  the  plaintiff 
might  have  a  new  elegit,  becaufe  the  inquifition  was  taken  without 
warrant.  Cro.  C.  162.  pi.  4.  Mich.  5  Car.  B.  R.  Walker  v. 
Riches. 

34.  A  fcire  facias  againjl  the  bail  was  ^uare  executionem,  but  %  KcK  r^o. 
(habere  non  debet)  was  left  out ;  it  was  prayed  that  this  being  a  ju-  P*-  3^-  ^*- 
olcial  writ  might  be  aniended  if  it  were  right  upon  the  file;  where-  f  .^QA  1 
upon  a  fearch  was  ordered.  Fre^m.  Rep.  138.  Trin.  1673.  I-  •'  J 
Menatc  v.  Coltlo.  V'^  ^-  c°'«- 

loe,  Tnu. 
ftc  Car.  %.  B.  R.  the  S.  C.  and  the  court  held  that  if  the  writ  be  fo  it  is  not  amendable,  but  the 
j^Uintiif  muft  difcontinue. 

^5.  ff^rit  of  enquiry  was  awarded,  and  in  entering  it  on  the 
J  the  words  per  facramentum  duodecim  proborum  far  legalium  ho-' 
wunum,  were  left  out  j  per  cur.  this  is  amendable,  for  it  is  only  a 
mifentry  of  the  clerk.  3  Mod.  112.  Trin.  2  Jac.  2.  B.  R. 
Anon. 

36.  Covenant  that  he  had  not  made  done  or  fufFered  any  a£t 

Dr  thing  to  incumberi  &c«  the  breach  affigned  was,  that  the  de- 

YOL.  II.  '  '  G  g  fendant 
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fendant  ad  feffioaem  Ceftris  tent*,  kc.  Anno  410.  Jac.  i.  utkifat' 
fiiits  upon  demurrer,  the  declaration  being  held  naught  for  uncei> 
tainty  in  iriiat  term  die  oudarwy  nvas,  k  was  moved  to  amend  it  y 
but  per  Hok  Ch.  J.  difallowed.  For  to  amend  upon  demurrer 
when  this  may  be  the  caufe  of  the  demurrer,  woidd  be  to  cn(hare 
the  defendant  withr«ut  caufe.  i  Salk.  50.  pi.  11.  Pafch.  13  W.  3. 
£.  R.  Cox  V.  Wilbraham. 


(P.   a)      Difcontinuance  or  Mifcontinuance  of 

Frocefs,  amended. 


r^mmt  is 
givem  whitm 


X.  T  N  iji^iem  cujlddim^  proofs  continued  till  exigent  tvas  awards 
-^     edy  by  whicn  the  defendant  alleged  difcontinuance  of  frocefia^ 

becaufe  the  procefi  in  this  aaion  isfummonsy  attochnunt^  and  diftrefsy 

tmi  of  tht  and  not  procels  of  outlawry ;  and  per  Finch,  and  Wich*  it  ihaU 
^  Tt£Tit  be  amended  where  the  proceft  ifiiies  firft  out  of  courfe.  Br» 
k  be  erro.    Amendment,  pL  lo.  cites  40  £•  3.  15. 

naoos  it 

emmi  ke  amauletf.    Ibid.  Contra  where  the  ptvceft  ftiU  Jiipemhy  as  htte%  there  they  Jhall 

mmmeaee  whtrt  the  froce/t  ijked  firfi  mh  of  courfe^  and  uall  commence  there  again  :  quod  nou. 

Ibkt 

2.  In  pracipe  quod  reddat  againji  4,  one  made  default^  and  tht 
§tber  3  appeared  and  demanded  the  view^  which  was  granted,  and 
day  given  over ;  at  which  day  he  who  madi  drfauk  appeared^  and 
the  demandant  releafed  the  default^  and  he  demanded  the  view,  and 
it  was  granted,  ana  the  others  were  eflbigned,  and  day  given  over 
till  now,  and  now  the  tenant  prayed  that  the  procefs  be  difconti- 
nued;  and  hence  it  feems  that  again/!  him^  wno  firfi  made  default^ 
no  procefs  was  made^  nor  day  given ;  and  the  opinion  of  the  whole 
court  was  that  it  (hall  be  amended,  becaufe  the  procefs  depends  jet^ 
and  is  not  determined ;  quod  mirum,  that  difcontinuance  fhall  be 
amended,  but  mifcontinuance  is  often  amended.  Br.  Amendment, 
pi.  17.  cites  40  E.  5.  20. 
^r.Difcon-       j.  In  Venire  facias  in  debt  z  juror  was  named  JV.  £•  and  the 

iTcilS  *^^^f  J  ^^P^^^  ^^^  7-  -S.  and  the  (hcrifF  diftrained  W.  B.  and  the 
S.  C.  opinion  was,  that  the  procefs  againft  the  jury  vras  diicontinued, 

and  could  not  be  amended ;  contrary  of  mijcontinuance*  Note  die 
difference.  Bf .  Amendment,  pi.  92.  cites  27  H.  6. 5. 
Ydv.  156.  j^  A  ^jrif  y^^  brought  bj  baron  andfeme^  and  the  parties  ap- 
upon  eking  P^^^^  ^^'^  ^^  day  till  another  term ;  but  m  appearance  was  had 
thiscafefaid  ^  thefemcy  noT  any  day  given  her  by  the  roU*y  and  yet  inafnrach  as 
^  toSd^d  ^  *^  appeared  to  be  the  defeult  of  the  clerk,  it  was  amended.  Yelv. 
thatthm     '5^'  ^^  ^^^  ^^ Pafton  V.  Lu(her,  cites  26  H.  6.  Amendment  33. 

was  fame  remembrance  in  fome  by-roU,  by  which  tlie  co^rt  was  inftrufled  that  the  feme  alfo  ap- 
p  ared,  though  it  wai  not  entered  in  the  principal  roU. 

{  387  1  5*  Trefpafs  by  A.  againji  2,  they  were  at  ifliie  and  found  for  die 
S.  p.  So  in  P^*^"^^'  ^"^  '^  ^^^^  alleged  in  arreft  of  judgment  that  the  procefi 
trefpafs  f^'  continued  in  the  rM  by  day  given  to  one  only.  And  by  all  the 
againft  6,    juftices  It  Ihall  be  amended*  for  it  was  the  mifiNifion  of  A^ 
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tlcrk  I  for  it  cannot  be  intended  that  the  court  mil  give  daj  to  the  mefno  pro. 
one  and  not  to  the   other.       Br.  Amendment,  pL  70.  cites  ^fsisccm- 

^  ^  gainA  5 

caly,  ic  may  be  ameaded ;  for  U  is  mlfpr^U  clnia,    Br.  Difconciniuaee  of  Procefsy  pL  id.  cicet 

6.  Contrary  where  no  day  is  given  to  either  ofthenu   Br.  Amend-  Br^Difcon- 

ment,  pi.  76.  cites  22  E.  4.  3.  tinuance  do 

pi.  38.  cites  S.  C.  accordiogl^. 

7.  TreJ^afs  was  brought  hyb^viAaU  the  frociji  after  the  origin  Br.  Difcoa* 
nalwas  to  the  damage  tf  $^  zxA  not  oi  b^  iciii  toev  were  at  iffue  p^JS-^^^ 
and  found  for  the  plaintiff,  and  this  alleged  in  arreft  of Judgment|  jjukw 
and  it  was  amended.     Br.  Amendment,  pi.  76.  cites  22  £.  4. 3.        s.  c. 

8.  Day  was  given  by  the  court  to  the  parties  to  another  time^ 
which  ought  not  to  be ;  and  it  was  adjudged  that  it  (hall  be  amend- 
ed. But  per  Fairfax,  if  plea  be  mijcontinuedj  and  judgment  givem 
upon  default  upon  thisprocefsy  this  is  error,  and  (hall  not  be  amend-* 
ed ;  but  if  judgment  be  given  uton  other  matter^  it  (hall  be  amend-^ 
ed,  viz.  the  mtfcontinuancCj  ana  fliall  not  be  error,  fir.  Amend* 
ment^  pi.  60.  cites  2  H.  7.  ii. 

9.  Note  per  Vavifor  J.  if  procefs  be  difcontinued  in  ajfife^  it  may 
he  continued  well  enough  by  conjent  of  the  parties^  and  may  be 
amended.  Br.  Difcontinuance  de  rroceft,  pi.  24.  cites  at 
H.  7.  40. 

10.  If  a  continuance  is  to  be  given  to  2,  and  it  is  given  to  one  onfy^ 
that  is  a  mifprifion  of  the  clerk,  and  (hall  be  amended,  and  citet 
22  £•  4.  3.  Cro.  £.  619.  pi.  6.  Mich.  40  &  41  Eliz.  B.  R. 

11.  But  where  no  continuance  is  given  to  the  party  at  all,  but  to  a 
ftrangery  it  is  the  a£^  of  the  court,  and  not  amendable  \  as  where 

W.  brought  action  on  the  ftatute  of  hue  and  cry,  which  fuppofed 
that  A.  his  fervant  was  robbed,  and  the  defendant  imparled,  £c 
idem  dies  datus  eft  prsedt<So  A.  inftead  of  eidem  W.  and  held  not 
amendable;  per  tot.  cur.  praeter  Gawdy,  and  fo judgment  reverfed. 
Cro.  £.  618.  619.  pi.  6.  Mich.  41  &  42  Eliz.  B.  R.  Walford  v« 
the  Hundred  of  Beners. 

12.  If  a  man  voluntafily  difcontinues  procefs,  and  afterwards 
purchafes  a  ven.  fa.  and  tries  the  a&ion,  this  voluntary  difconti- 
nuance is  not  aided  by  the  ftatute^  per  Popham.  Mo.  403.  Pafch. 
37  Eliz.  in  pi.  535. 

13.  Three  executors  recovered  in  C.  B.  in  debt  by  default.  Th« 
defendant  brought  error,  and  affigned  a  dtfcontinuance^  viz.  That 
the  fuit  being  by  3  executors^  and  at  the  day^  which  they  had  bf 
the  roll  upon  a  continuance,  2  only  appeared  \  and  by  the  iame  roU 
day  was  given  to  all  3  upon  another  roll.  Per  tot.  cur.  This  is  a 
discontinuance,  and  cannot  be  amended;  for  credit  ought  to  be 
given  to  the  roll,  and  therefore  non  conftat  that  more  than  2  ap- 
peared, and  that  the  3d  made  default,  which  is  a  non  profecution 
of  the  defendant  at  that  day,  and  (hall  go  to  ail  3  afterwards,  an4. 
judement  was  reverfed.  Yelv.  155.  Trin.  7  Jac.  B.  R.  Pafton  v. 
Lumer. 

G  g  2  14.  Iq 
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14.  In  debt  for  rent  for  7  years,,  referved  by  leafe  made  in  LmiaH 
ef  lands  in  Norfolk^  the  defendant  as  to  two  years  pleaded  Non  deti^ 
netj  and  ifltie  thereupon ;  and  as  to  the  rejidue,  pleaded  that  the 
plaintiff* s  teftator  entered  into  parcel  of  the  land  demifed,  and  ifTue 
thereupon.  The  firji  ijfue  was  tried  in  Trin.  term  in  London^ 
and  the  id  ijfue  at  Norfolk  ajjifes  afterwards ;  but  no  continuance 
made  by  curia  advifaire  vulty  from  the  day  of  the  return  of  the  dif" 
tringas  in  London  to  the  day  of  the  return >^  the  dijlringas  in  Nor^ 
r  -^gg  1  folk^  nor  any  entry  of  the  judgment  refpited  ^oufque*  The  2d  ifliie 
^  ^  •*  wa6  tried  as  it  ought  to  be  in  this  cafe.  The  want  of  this  conti- 
nuance was  afligned  for  error ;  but  all  the  juftices  and  barons  held 
that  it  is  aided  by  the  fta^ute  of  Jeofails  as  well  after  verdi6t  as  be- 
fore, and  as  well  where  there  are  2  verdicts  as  where  there  is  but 
one.    Cro.  J.  528.  pi.  8.  Pafch.  16  Jac.  Smith  v.  Bower. 

14.  Motion  to  amend  a  record  after  it  was  removed  by  writ  of 
error  into  the  Exchequer-Chamber^  becaufe  therein  was  a  day  given 
over  .to  the  parties  from  Eajler  term  to  Michaehnas  temi^  Trinity 
being  omitted.  By  Roll  Ch.  J.  Thi&  is  not  a  mifcontinuance,  but  a 
difcontinuance,  and  cannot  be  amended.  Sty.  339.  Trin*  1652. 
Friend  v.  Baker. 
Skin.  4.6.  15.  Judgment  was  had  on  a  bond  25  years  Jince^  and  in  one  of 

pi.  18.S.  C.  ^jjg  continuances  from  one  term  to  another  there  was  a  blank.  The 
Pcmberton  cxccutors  of  the  defendant  now  brought  a  writ  of  error,  and  the 
Ch.Juft.  plaintiff  in  the  a<Slion  got  a  rule  to  amend  and  infert  the  conti- 
thought  It  nuance  upon  fuggeftion  that  it  was  a  judgment  of  a  few  terms 
andonfythe  ^^^  ^^  aided  by  the  flatute  of  16  and  17  Car.  2.  cap.  8.  There- 
default  of  upon  the  plaintiff  fills  up  the  blank,  and  the  record  fo. filled  up 
fhe  clerk  j  ^gg  certified  into  the  Exchequer-Chamber.  The  Ch.  Jufl.  held 
Tones  and  ^'^  "^^  ^  difcontinuance  but  ^771  infufficient  continuance^  and  only 
^Doiben  an  omifSon  of  the  clerk,  and  if  he  had  himfelf  filled  up  this  blank 
took  it  to  without  rule,  it  could  not  afterwards  be  fet  afide;  but  Jones  J.  held 
award  of  *^  *  mifprifion  of  the  clerk  and  not  amendable  by  the  ftat.  H.  6.^ 
the  court,  iince  it  was  not  in  the  fame  term,  and  all  the  proceedings  being 
and  fays  it  in  the  brcaft  of  the  court,  during  the  term  only,  it  ought  to  be 
t»ic^*r«itc^^  left  blank  as  it  was ;  and  though  the  writ  of  error  be  returned 
opinion^  into  the  Exchequer,  that  makes  no  alteration,  the  record  itfelf 
that  this  ftill  remaining  here,  and  it  is  only  a  tranfcript  that  is  removed 
a^cndahie    tbithcf.   Adjornatur.   2  Mod.  316-  Trin.  34  Car.  2.  B.  R.  Birch 

by  the  clerk   V.  Lingen. 

without 

order  of  the  court ;  but  if  done  hj  him  (if  according  to  law)  they  couKi  zkot  alter  it>  but  they 

cuuid  puniih  liim. 

17.  Scire  facias  on  a  judgment  bore  tejle  25  Jprilis  5  Tf^.  i^  M» 
returnable  in  Trin*  term  6  IV.  3.  but  the  entry  on  the  record  was 
Tf'in,  7  fV  3.  and  no  continuance  from  Trin,  6.  to  Trin,  7  Z:^. -3. 
The  defendant  pleaded  a  frivolous  plea,  to  which  the  plaintiff  de- 
murred ;  it  was  obje(3:ed,  that  the  caufe  was  out  of  court  for 
'  want  of  thefe  continuances,  fo  that  he  could  never  have  judg- 
ment; but  adjudged,  that  the  plea  roll  is  amendable  without  aid  of 
the  imparlance  roll,  becaufe  continuances,  effoigns,  &c.  are  the 
ads  of  the  court,  andc  s^t  conunon  law  they  might  amend  their 
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own  a£ts  at  any  time  before  judgment,  though  in  another  term, 
but  their  judgments  were  only  amendable  in  the  iame  term  at 
common  law,  whereupon  the  plea  roll  was  amended  thus.  Memo- 
rand'  quod  alias  fcil'  term,  fandlx  Trin.  anno  fexto,  &c.  and  fo  the 
continuances  entered  down  tol*rin.  7.  and  judgment  for  the  plain- 
tiff-    3  Lev.  431.  Mich.  7  W.  3.  C.  B.  Chambers  v.  Moor. 

18.  After  judgment  in  B.  R.  and  a  writ  of  error  brought^  re-  Comyns'/s 
turnable  in  the  Exchequer^Chamber^  and  error  aligned  thot'C,  this  fgl^'p^jf^,^ 
court  was  moved  for  leave  to  continue  the  bill,  and  after  delibe-  4  Geo.  1. 
ration   Pratt  Ch.  J.  delivered  the  opinion  of  the  court  that  the  s.  c.fays, 
continuances  might  be  entered,  becaufe  the  flat,  g  H.  5.  cap.  4.  ^}T'r^\l^.l 
aliows  amendments  for  judgment,  and  upon  enquiry  it  was  round  tion  the 
to  be  the  conftant  practice  of  the  court  of  C.  B.  and  alfo  of  this  court  was 
court)  and  that  if  continuances  were  not  allowed  to  be  entered  after  \l^P^^^^^ 
judgment^  moft  of  the  judgments  of  this  court  might  be  reverfed,  might  be 
MS.  Rep.  Mich.  5  Geo.  B.  R.  Phillips  v.  Smith.  amended, 

for  it  ap- 
pears that  continuances  may  be  entered  at  any  time  before  jndgroenti  and  if  they  are  omitted  it 
is  the  fault  of  the  clerk,  which  (hall  be  amended  bef«re  judgment  by  the  common  law,  and 
cites  3  Lev.  431.  and  every  thing  which  was  amendable  before  the  judgment  by  the  common 
law,  may  be  amended  after  judgment  by  the  flatute  of  Jeofails,  and  Pratt  Ch.  J.  faid|  that  tbej 
had  inquired  into  the  courfe  of  C.  B.  and  were  informed  that  after  judgment  they 
were  entered  of  courfe  by  ths  clerk,  unlefs  retrained  by  rule  of  court,  fo  they    P  ^jQq  1 
are  always  amendable  of  courfe  ii.  B.  R.  and  there  feems  to  be  a  ditfereace  where    L  «5     /J 
there  is  a  mif-entry  of  a  continuance,  and  where  the  entry  is  omitted. 

19.  Motion  was  made  to  amend  the  continuance  on  the  roll,  by. 
Jlriking  out  a  general  return^  and  fnaking  it  a  day  certain  j  the  ac- 
tion being  at  the  fuit  of  an  attorney,  the  court  at  firft  made  Tome 
difficulty  in  granting  the  rule  for  an  amendment,  it  being  after 
judgment  upon  a  demurrer »  but  upon  confideration,  continuances 
being  merely  the  afts  of  the  court,  the  amendment  was  ordered. 
Barnes's  Notes  of  C,  B.  4  Hill.  6  Geo.  2.  Cooper  an  attorney  v. 
Younges. 

20.  Continuances  could  be  ament^ed  at  common  law,  as  Ai 
brought  a  bill  againft  B.  who  vouches  C..  who  enters  into  warranty, 
and  pleads  to  iflbe ;  there  was  a  ven..fa^.  and  a  jurat'  inter  A.  an4 
B.  which  jurat'  ought  to  have  been  inter  A.  and  C.  becaufe  it  ap- 
pears by  the  record  of  the  iflUe,  and  the  award  of  the  ven.  fac.  and  > 
the  venire  itfelf,  that  the  jurat'  ought  to  be  between  A.  and  C.  this 
is  amendable,  becaufe  it  was  an  iqrQUment  againft  a  fprm^r  re-*, 
cord.    G.  Hift.  of  C,  B,  87,  88, 


(Q;^a)     Surplufage  in  Writs,  &c.  amended. 

I-    D  Ecognizance  of  too  Aidrisj  and  the  writ  of  execution  upon  it  Br.  Execti- 
***'   was  tool,  and  it  was  amended,  but  quaere  what  remedy,  if  JJt«  s!c*^ 
execution  had  been  made  by  the  (herifF.    Br.  Amendment,  pi.  97.  —.Br.  * 

cites  44  £.'3.  II.  Elegit, 

•^  pi.  a.  cites 

S.  C.  Fitzh.  ExecttttoD,  pL  35.  cites  S.C.  accoTiliogly,  by  Thorp,  «nd  the  famo  qusre  bjf 

bin), 

G  g  3  «•  Original 
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^lu/ tho  -I,  Original  was  M^rfT*  and  the  nufne  trociji  was  A£  T,  and 

^i'tL'Lm  (^0  ^^^^  omitted,  and  (ball  be  amended,  oy  tne  opinion  of  the 
fmU  in  it,  couit ;  for  the  ftatute  is  where  *  word,  fyllable,  or  letter  is  too 
and  was  not  mucb  OT  too  litde  in  default  of  the  derk  that  it  (ball  be  amended. 
bMaufe^*     Br.  Amendment,  pi.  102.  cites  xi  H.  4.  70. 

tr  wof  net  matU^  m  ^  ttmrn     Br.  Amendmenty  pL  T02.  cites  zi  H«4.  7.  Br.  Varianeey- 


pL  33.  cites  S.C       Br.  Mi£ao{iiier9  pi.  7x«  cites 
*  (Word}  is  not  in  the  printed  ftatute. 

3*  ^refpafs  up$n  the  ftatute  5  R.  2.  ubi  ingreflus  non  datur  per 
legem,  and  was  vi  &  armis^  and  becaufe  it  is  not  the  courfe  of  the 
writ  to  lay  vi  &  armis,  dierefore  per  tot  cur.  die  writ  fball  abate, 
and  cannot  be  amended.  Br.  Amendment^  pi.  xi.  cites  34  H.  6. 
a6. 

4*  Debt  againft  N.  TFickes  late  efBri/lol^  &c.     The  defendant 

faidj  that  the  day  of  the  writ  purchajed  he  was  abiding  at  Z>.  abfque 

hoc  that  be  was  ever  abiding  at  the  aforefaid  vill  of  Bri/hlj  amd  it 

was  found  for  the  defendant,  and  they  were  compelled  to  replead, 

becaufe  die  writ  was  Brifiolj  and  not  vill  of^Briftdy  and  by  reafoa 

of  this  word  of  furplufage  (Vill]  they  repleaded  i  quod  nota.    Br. 

Repleader,  pL  6.  cites  34  n.  6.  19. 

Br.  Error»        5,  Prifot  caufed  him  who  fucd  writ  ^  error  returnable  15  HilP 

!*'•"•  *^"*  to  make  it  more  Jhort^  viz.  Quindena  Martini,  becaufe  the  plaintiff 

13.  '  '     *  ^^^  recovered  Jhould  not  be  long  delayed  \  quod  nota  in  C.  B.  viz. 

another  court.    Br.  Amendment,  pi.  13.  cites  35  H.  6.  13. 
[  390  ]       6.  5^.  5.  recovoredy  and  after  J.  S.  and  T.  N.  brought  fcire  facias 
£9  wbertone  to  oxccuto  the  fame  recovery^  and  it  was  amended  per  judicium.     Br. 
recoytrs «-     Amendment,  pi.  77.  cites  22  £.  4.  6. 

and  after  y.  S.  and  T.  K.  brinfs  writ  of  error  \  quod  nota.    Br.  Amendment^  pi.  77.  cites  z% 
£.4.  6.. 

7.  Debt  Vis  brought  in  the  debet  ti  detinety  and  after  the  plain- 

lift  counted  of  a  debt  due  to  him  as  executor  to  y.  S,  and  therefore  it 

ought  to  be  detinet  only  without  debet,  and  the  writ  was  abated, 

and  not  amended  per  judicium.    Br.  Amendment,  pi.  78.  cites 

22  E.  4.  20. 

J*ar  it  was         8.  Error,  becaufe  in  affiji  the  tenant  intitled  himfelf  to  the  moiety 

agreed,  that  fy  fhe  dying  feifed  of  Robert  his  father^  and  to  the  other  moiety  by  gift 

fTf«r' "    '«  ^^^  '*  ^^V'  his  father  J  whofe  heir^  &c.  and  it  was  affigned  for 

mmctmtHi      error,  that  he  had  2  names,  [^Robert  and  Raufe]  and  by  the  beft 

•fapUm  or   opinion  it  ihall  be  amended,  quod  Fineux  conceifit.    Br«  Amend-r 

f^^i''    ment,pl.43.  citesi4H.7.  II. 

if,  T,  bis  father,  md  afitr  U  tbifam  plea  fays  pnedidui  J.  T,  Uc,  this  Ihall  be  amended,  beeauie  It 
appears  tn  the  commencement  what  his  name  was.    Br.  AmeudmeDt,  pL  43.  cites  14  H.  7.  1 1. 
So  where  it  is  inJevereUpkat^  quxre.    Ibid. 

^  9.  Scire  facias  upon  a  recognizance  to  fhew  caufe  quare  the 
J^laimtiff  fheuld ,  not  have  execution  de  presiiff  mile  libris  recognitit 
juxia  formam  recuperationisj  in/lead  of  recognitionis  pra^ ;  and  it 
was  held  on  demurrer,  that  die  words  (juxta  formam  recuperationis) 
was  furplufage,  and  the  record  was  amexukd.  3  Mod.  25  x.  Mich« 
4  Jac^  B«  R.  Ayres  v«  Huntington^ 
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{R.  a)    What  fliall  be  fakl  to  be  the  Default  of  the  ^,^,^f\^^' 

Clerk,  Sheriff,  &c.  «9-*^-  30^ 

T.  TF  trijpafi  be  brought  of  breaking  bif  cbftj  fran^Kn^  JhV  grajs^ 
^  artd  iarrylng  away  hts  goodsj  and  in  the  count  the  earrytng 
mvay  of  the  goods  is  lefi  outy  the  count  fhali  not  ,be  amended  ;  for 
this  is  mt  prt^eriy  the  mijprifion  if  the  clerkj  and  therefore  IhaH  not 
be  amehded  in  another  term »  for  the  plaintifF  may  count  as  be  will 
at  his  peril,  and  if  it  be  ill  it  Utaiif  not  be  amended ;  contrary  it  may 
be  ex  gratia  curiae  in  the  fame  term  \  note  the  diverfity,  and  this 
before  that  the  coiirt  records  it.  Br.  Amendment,  pi.  41.  cites 
22  H.  6.  58. 

2.  In  debt  the  defendant  f  leaded  rekafe  and  fo  to  iffue^  and  £d  not  *  *^* 
fay^  Et  hoc  paratus  e/l  veripcare^  as  he  ought  to  have  faid  upon  plea  men^  pi. 
tn  the  a9irmati>re,  as  here,  and  the  defendant  prayed  that  it  be  io3«  cites 
amended,  and  it  was  ♦  not;  for  this  is  the  default  of  the  party  or  ^'9'  ^ 
his  counfel,  and  not  of  the  clerk,  and  therefore  it  is  not  warranted  ^l^*^fj^ 
by  the  ftatute.    Br.  Amendment^  pi.  7.  cites  27  H.  6.  10.  JUvice. 

3.  Eloign  was  Michel  where  the  writ  was  Mtchjel^  and  ft  was  OtUnnfi  it 
not  amended,  for  this  is  not  mifprifion  of  the  derk;  for  diis  fliall  ?*?*^'^*'*^* 
be  caft  before  the  writ  comes  hi.    Br.  Amendment,  pi.  86.  cites  30  y^Jt^ 

tl.  6.J.  orthecou^ 

Is  foiied  u^ 
fL  record.    Ibid.— —Br.  Eflbign,  pi.  143*  cice^  S.  C. 

4.  Petition  was  fued  in  the  name  of  Abbof  and  Qvent,  which  is 
in  lieu  of  action,  and  no  a£lion  can  be  fued  in  the  name  of  the  Co- 
vent.     And  it  was  held  not  mifprifion  of  the  clerk,  and  that  ^^  f  39I  1 
Ihall  not  be  amended.    Br.  Amendment,  pi.  65.  cites  L.  5  £.  4. 

38.        ...   . 

5.  jft  ij/hcj  venire  facias  iffiiedj  and  after  ficut  alias  (^  pluries^ 
^nd  where  it  Jhould  be  ^oapraceptum  eft  vie*  quod  venire  facias 
ficut  alias  duodecimo  icc.  atjucb  a  day  ad  recogn.  8cc.  quia  tarn,  &c^ 

it  was  praceptum  ejl  vie* Jtcut  alias  quod  capiantury  &c.  ad  recogn. 
&c.  And  it  was  amended,  for  it  is  only  mifprifion  of  the  clerk. 
Br.  Amendment,  pi.  66.  cites  5  £•  4*  140. 

6.  In  annuity^  die  writ  was  pnecbe  quod  reddat  10/.  6j.  Hd.  Br.  Annui- 
and  die  count  was  10/.  only,  and  the  ox.  o^.  omitted^  and  the  plain*  ^T*  P^  ^ 
lift  recovered,  and  it  v(as  reverfed,  becaufe  it  is  not  warranted  by 

tiie  writ,  and  was  not  a  miftake ;  for  the  count  is  by  the  party  and 
not  by  the  clerk,  and  therefore  the  judgment  was  reverfed ;  quod 
nota.    Br.  Amendment,  pi.  40.  cites  9E. 4.  51. 

7.  AJfife  by  7.  S.  and  W.  N.  the  d^dant  pkadei"  that  T.  N. 
died  after  the  tafl  continuance  where  it  JbeuU  be  W.  N.  Aod  the 
beft  opinion  was  diat  it  fhall  not  be  amended;  for  the  ftatute  was 
made  in  favour  of  clerks  and  officers^  fo  that  mifprifion  of  the 

•  clerk  (hall  be  amended ;  but  e  contra  of  plea  of  the  party^  for  this 
is  done  by  himfelf  or  his  counfellor,  and  is  no  de&ult  of  die  clerk. 
fir.  Amendment,  id.  74.  cites  18  £.4. 13&  ao£.4.  6. 

Gg4^  8.A 
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• 

S.  A  man  in  afllfe  made  bar  and  gave  colour  that  J.  S.  entered, 
upon  whom  the  plaintiff' entered^  &c.  where  itjhotdd  be  that  the  de^ 
fendant  enteredy  and  adjudged  mifprifion,  and  was  amended  per 
judicium.     Br.  Amendment,  pi,  113.  cites  11  H.  7.  26. 

9.  In  debt  upon  a  recovery  had  in  ajftfcy  the  date  of  the  writ  of 

ajjtfe  was  not  put  in  the  writy  and  it  was  held  that  it  fliould  be 

amended  ^  for  the  clerk  had  the  record  for  his  inilrudion.    Thel* 

Di^.  225,  lib.  i6.  cap.  6.  f.  26.   cites  Pafch.   13  H.  7.  21.   but 

adds,  qusere  what  manner  of  writ  of  debt  this  was. 

Thcl.  Dig.        16.  Annuity  granted  by  the  majier  and  confreres^  the  writ  wgf 

2x5.  lib.  16.  againjl  majier  only^  and  becaufe  the  clerk  of  the  Chancery  had  the 

ekes  S  V/  ^^^^  of  annuity  in  his  hands,  therefore  by  the  beft  opinion  it  fhall 

fays  it  was    be  amended  \  quod  nota«     Br.  Amendment,  pi,  44*  cites  14  A* 

held  by  the    7.  1 3. 

greater  pp}. 

hioti'o^  the  court,  and  by  Brian  that  the  writ  fliould  be  amended ;  but  adds  quaere. 

IX.  Exigent  vrzs  returned  that  one  county  was  held  at  OxorSy  and 
did  not  Jhew  in  what  county  Oxon  wasy  nor  where  the  other  coun- 
ties were  held,  &c.    And  per  Tremail,  the  outlawry  is  good.    And 
per  cur.  fuch  default  at  the  exigent,  nor  after,  fhall  not  be  faid 
mifprifion,  and  therefore  {ball  not  be  amended.     Br.  Amendment, 
pi.  54.  cites  21  H.  7.  34. 
Jo.  199.  pi.       12.  Debt  againft  an  heir  upon  a  bond  of  his  father,  the  plaintifF 
^4-  s.  c.      \^  fetting  forth  the  bond  in  his  declaration  had  omitted  thefe  words. 
Hide  Ch.  T.  ^^  ^^  eandemfolutionem  ohligo  me  et  haredes  meos  :  this  being  mov- 
^t  the  firit    ed  in  arreft  of  judgment,  it  was  held  by  Croke  and  Whidock  J, 
wasofopi-  againft  Jones,  that  it  was  amendable,  it  being  merely  the  debult 
WhUlock     ^  ^^  zltrk  who  had  the  obligation  before  him,  and  inftru^ons, 
andcrooke,  as  he  confefFed,  to  draw  it  againft  the  defendant  as  hejr.    Hide 
that  it  Ch.  J.  inclined  likewife  to  this  opinion,  but  it  was  appointed  to  b^ 

l^«ded!  amended  by  confent.  Cro.  C.  147.  pi.  2.  Hill.  4  Car.  B.  R, 
but  x\ax  af.  Forger  v.  Sales. 

terwards  he 

doubted;  but  it  was  amended  by  confent.  Win.  20.  Trio.  19  Tac.  C. B.  Anon.  S. P.  exa6tly« 
and  feems  to  be  S.  C.  and  Hobait  and  Winch  (aidj  it  ihould  not  be  amended,  for  it  is  matter  of 
fubftance,  but  becaufe  the  clerk  that  pade  this  mifprifion  w^ts  a  good  plerk>  day  yi2&  {ivca 
pv:r,  &€• 

[  392  ] 

«!Srt!e   (^•^)  Rafed,  Obliterated,  &c.  Records,  amended. 

notes  there. 

The  Re-  ^*  O  ^'ginal  writ  whereupon  a  common  recovery  of  feveral  ma-r 
porter  adds        ^^  TioxSyby  cafualty  of  water  and  other  ill  keeting  was  fo  dej 

alUhe'  ^  ^  f^^^^  thatfome  words  could  not  be  read  at  all,  and  only  part  of  others^ 

parchment  and  which  was  in  the  names  of  the  manorsy  tut  in  the  roll  and  in  thi 

remained  habere  facias  feijinam  the  manors  and  all  particulars  appeared  cer^ 

not  dimi-  ^^if^h  >  ^^  was  held  that  the  original  writ  is  amendable  oy  the  ftat, 
niihed;  for  8  H.  6.  And.  79.  80.  pi.  67,  Trin.  24  Eliz.  the  ♦  Karl  of  Arum» 

if  fo,  then  del  V.  Ld.  Lumlv. 

it  had  been        •     •  v     / 

otherwife,  as  was  before  held  in  Sir  John  Throgmorton's  cafe. 

*  S.  C.  cited  8  Rep.  160.  a.  to  l^ave  been  adjv^dg^d  by  ^  the  judges  of  Engl^^^  lUU  voce,  aqd 
the  ratiier  becaufe  it  was  a  common  recoverr. 
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ft.  If  the  original  or  other  part  of  the  record  be  ftdle,  token 
«way,  withdrawn  or  avoided  by  any  clerk,  though  this  be  felony 
per  8  H.  6.  cap.  12.  yet  this  may  be  fupplied,  and  amended  by  the 
other  parts  of  the  record ;  but  it  fuch  part  ftolc,  &c.  or  obliterated 
cannot  be  fupplied  by  the  record,  nor  by  any  exemplification  made 
of  the  record,  then  it  cannot  be  amended,  8  Rep.  160.  a.  b.  cites 
it  as  refolved  by  all  the  judges  of  England,  Trin.  24  Eliz.  in  the 
cafe  of  the  Earl  of  Arundel  v.  Lord  Lumly. 

3.  By  accident  fome  ink  had  fallen  9n  a  roll  remaining  in  the 
treafury^  and  on  motion  to  amenci  the  fame,  the  clerk,  under-clerks, 
and  treafury-keeper  were  examined,  and  it  appearing  to  be  a  mere 
accident  the  court  ordered  the  roll  in  the  treafury  to  be  amended  bj 
the  niji  prius  roil  and  peftea.  Rep.  of  Prafl.  in  C.  B.  3.  Hill.  10 
Ann.  Tbornhill  v,  Lomax, 


(T.  a)     Dcfefts  In  IndiSlments  ani  Criminal  Cafes, 
or  other  Cafes  where  the  King  is  Party ^  amended. 

!•  TWy^  Ilirccital  of  a  ftatute  in  matter^  or  in  year^  day^  or  place^  Note  It  wi 

^         *^^  may  be  amended  in  the  cafe  of  the  king,  and  this  in  ano-  f?*^*^^^ 

ther  term ;  contra  of  a  common  perfon,  for  every  one  that  med-  counfcl  of 

dies  with  it  ought  to  ibew  the  law  truly.    Br.  Parliament,  pi.  87.  the  ktnst 

cites  33  H.  8,  '^^'  '^ 

amend  bit  d.cijration  iff  another  ta-m  in  omfjlon^  &C.  hut  be  cannot  alter  tbe  matttr  and  change  it  wholly.  At 
where  informaVwn  mif 'recites  the  Jlatute  it  may  be  amendedi  becaufe  mif-recital  is  the  caufe  of  de- 
murrer ;  for  if  it  he  mif- recited  tliea  there  is  no  fuch  ftatute.  Br.  Amendment,  pi.  80.  citM 
30  H.  8. 

H.  was  tndi6ted  and  found  guilty  of  a  mifdemeamr  in  alt f ring  am  ajfejfmenif  which  he  with  the  other 
commiiBoners  ficned  in  purfuance  of  the  LmUiax  a?»  which  was  ena^d  at  a  feirionsof  parliameuc 
held  iu  Nov.  4  Ann.  Exception  was  taken  that  in  the  indictment  the  z6i  was  not  well  fct  forth; 
for  though  the  'sotits  of  parliament  were  retMmj^U  the  j^bofjunet  the  time  mentioned  in  the  in* 
difimenty  and  right  according  to  the  printed  book|  yet  bc^n^prnoptftitili  O^oher,  the  fcflfions  did 
Bot  commence  til)  then,  whereupon  the  mdidlmcnt  wa^  <}uamed«  1 1  Mod.  113.  Pafch.  6  Aniue 
jB.k.  the  (^een  v.  Hiekeringill. 

2.  Tr  was  indicted  upon  the  ftatute  of  8  H.  6.  in  this  manner, 
fiiquijitio  catt.  apud  Surjiet  coram  A.  &  B.  juftic,  pacis^  tf  r.  in  par- 
ttbus  pradt^l,  per  iacramentum,  &c.  Exception  was  taken  be- 
caufe It  did  not  afpear  that  Surfiety  where  the  inquijition  was  takenj 

was  in  partibus  jtioUundiaj  and  if  it  was  not,  the  inquifition  was  L  393  J 

taken  without  authority.     For  the  county  of  Lincoln  hath  three 

diviflons,  and  three  feveral  commiflions  of  peace,  fo  as  the  one 

hath  not  to  do  with  the  other  $  at  length  the  court  agreed  that  the 

indictment  be  difcharged  if  the  record  with  the  clerk  of  the  peace 

ivas  fo ;  but  if  upon  view  of  the  record  they  ihould  find  it  to 

he  a  mifprifion  in  the  certificate,  then  they  fliould  caufe  it  to 

be  amended,     Cro.  J.  276,  pi.  6.  Pafch.  9  Jac.  B.  R.    Thorney's 

cafe. 

3.  Two  were  indited  for  felony  in  cafe  of  life,  and  found  euilty,  s-C.  dted 
and  this  was  in  the  fmgular  number.    By  the  opinion  of  o  or  9  ^'J^^S"'*'  \* 
fudges,  the  iodiCbnent  was  held  clearly  good  and  well  amendable,  ^     ^^^ 
>^hich  was  done,  and  the  criminals  were  afterwards  handed  for 

th? 
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die  felony.    Cited  by  Yelverton  J.  2  Bulft.  35  Midu  to  Jac 
as  a  cafe  that  happened  at  the  aflifes  before  him  about  2  years 
before.       ^ 
t'pon  a  ^-      ^  Dr.  Alphonfp  was  Conunitted  by  the  college  o(  phyfician^ 
toTihTSeu.  ^^^  praSifing  phvfick,  &c.  and  upon  habeas  corpus  the  return  was 
tenant  of      held  itffufficient^  pecaufe  it  did  mt  Jet  firth  the  caufe  efhis  commit^ 
the  Tower    fi^nt  in  particular^  and  the  court  would  not  fufFer  diem  to  amend 
he^rde°M  *^  return,  but  bailed  the  prifoner  j  the  rather,  becaufc  if  they  dif- 
infujuieMi      charged  him  he  would  be  immediately  committed  again,  and  then 
nturih  The  they  would  amend  the  return.     2  Bulft.  259.  Mic^  Z2  Jac.    Dr« 
Z^  That     Alphonfo  V.  the  CoUege  rf  Phyficians. 

he  Ihould  amend  his  return^  or  elfe  they  woold  grant  an  aliai  n^tfa  a  pM9.  9cy^.  96.  Paicb.  a4 
Car.  B.K.  lAlbom*!  cafe. 

5*  D.  was  indited  at  the  affifes  fir  a  nufancey  and  traverfed  the 
indidment;  but  in  the  joining  of  the  ijfue^  the  word  (Similiter)  after 
die  words  (Et  de  hoc  ponit  te  fuper  patriam  V  pretdi&us)  was 
emitted.  All  the  juftices  held  that  the  verdi£l:  having  pafled  for 
the  king,  the  clerk  of  affife  (hould  come  into  court  and  amend  it; 
for  otherwife  infinite  indiAments  ihould  be  avoided  by  negli- 

f;ence  of  the  clerk.  2  Roll.  Rep.  59.  Hill.  16  Jac.  B.  R.  Del-* 
ridge's  cafe. 
^LAR^^  6.  In  indiSment  fir  ^e£ling  a  nufume^  riie  defendant  pleaded 
Rep.  lo^s!  N*^*  g**i'ty»  *nd  found  againft  him.  The  entry  of  the  ijfie  ef  Net 
by  PoweiJ.  guilty j  wliich  fliould  have  been  hy  the  clerk  oftht  offifes^  who  ought 
•who  faid     •  tQ  hiave  joined  the  ijfue^  was  omitted^  and  fo  the  verdia  was  without 

SVwasT  ^^  '^"^  '^^'^  ^^""^  ^^^  *'  ^^  ^^  default  of  the  clerk,  and  or- 
becaufe  it  dered  it  ihould  be  amended  by  the  clerk  of  the  affiie  that  then  was« 
was  looked  though  the  omiffion  of  it  was  by  another  clerk,  who  was  removed* 
rSroV"    C^.  J.  502.  pi.  12.  Mich.  16  Jac.  B.R.  Harrises  cafe. 

courfe ;  but  he  faid  he  cannot  come  up  to  it. 

S.c.  cited  ^.  In  a  quo  warranto  a  judgment  of  difclaimer  virtute  literanem 
Rep.'  1060!"  p^t^ntiumgereni.  da't.  17  ^acohi^  was  entered  by  confent ;  but  becaufe 
—The  the  words  (gerent*  dat,  iijacobi)  were  written  in  the  snargi^  if 
ftatutes  of  fi,^  Paper-booij  and  had  a  ^roie  drawn  acro/s  them,  die  cleri 
iT^  cxUnd  ^^^^  ^^^^  *^  ing^ojfwg  the  judgment.  It  was  moved  to  amend  it 
to^Mwor.  by  interlining  thefe  words;  but  it  was  objefted  that  it  could  not 
rtmto,  nor  to  ))e  amended,  being  in  another  term,  efpecially  in  the  king's  cafe, 
tnformations  ^^ j  ^^^  ^^^  ^  ^  ftatutcs  of  amendment  extend  to  quo  warranto, 
for  the' king  But  per  tot.  cur.  It  IS  amendable  at  common  law  as  well  m  ano^ 
is  not  bound  fhfr  term  as  the  term  wherein  entered,  and  as  well  in  the  king's  cafe 
^arocd*^  PCT  ^  ^f  *  common  perfon,  it  being  only  the  mijiakeofthe  cleri.  Cro. 
3^ices.  C.  X44.  pL  22.  Mich.  4  Car.  Sir  Humphry  Tufton  and  Sir 
But  Noy      John  Afliley's  cafe. 

Zaid  that        ''  ' 

peradventure  it  Ihould  be  otherwife  in  cafe  of  a  mmtv  Imfeih^  where  the  fuit  is  betwixt  the  part^ 

and  the  king.    Cro.C.  31 1.  31Z.  pi. ».  Trin.  9  Car.  B.K.  in  cafe  of  the  King  v.  Sherington  Tal- 
bot.-^.—~Jo.  320.  pi.  2.  S.  C.  accordingly  as  to  quQ  warranto.    ■     S.  C  tited*  an«l 

r    1QA.  1    ^^^^  '^  feemed  unreafonable  10  hold,  that  the  king  was  not  bound  by  the  law  .by  Itis 

t.  <5Vt  J    not  being  named,  becaufe  it  appears  by  the  exception  that  the  parUaraent  intended 
that  he  bad  been  boundi  though  not  named ;  for  ocherwife  there  would  have  been 

no  occafion  for  the  cxjccption.    a  Lev.  139.  Trin.  i?  Can  a.  B.  R.  The  King  v.  Ld.  Fitawalter. 

I— — ^  Keb.  242.  pl.6o<  Mich.  15  Car.  1.  S.C.  bat  S.  P.  does  not  appear.^— ^S*  C«  cited  CHiOL 

of  C.  B.  93.  and  in  the  New  Abr.96.  in  the  iame  words. 
See  iiut.  9.  Annae^  cap.  20.  at  (  (^  )  3 

8.  In 
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8.  In  an  it^9rmatUH  againfl  the  inbabi fonts  of  B*  fir  net  repair^ 
ing  a  bridge^  two  $f  the  drfindants  pUadid  to  tjfue^  and  verdi^  fiuni 
for  thtnu  It  was  moved  that  Mr.  Attorney-Genend  having  mif- 
takon  the  nawu  rf  om  of  them  in  his  replication,  the  record  mi^t 
be  amended,  and  fe  the  Judgment  after  not  be  erroneous  \  but  the 
court  (aid  they  did  not  lee  how  it  could  be  amended ;  for  diey  con- 
ceived there  was  no  ijfuijnmd.    Sty.  167.  Mich.  1649.  B.  R. 

9*  A  motion  was  made  that  the  word  (Publico)  might  be  put 
into  an  indtAment,  which  was  removed  into  B.  R.  by  certiorari ; 
but  per  cur*  it  could  not  be*    Stv.  321.  Hill.  1651.  Anon. 

^10.  A  folicitor  was  committea  for  interlining  thepofiea  of  an  in^ 
4^lhnenty  by  inferting  the  word  (Falfefy.)  The  poftea  vras  ordered 
to  be  amended  by  the  Paper-Book.  Sty.  374.  Trin.  1653.  Kitcb- 
ingman's  cafe. 

1 1.  The  defendant  was  indiSfed  for  barretry  in  MidHefex^  and  It  was  (aid 
in  the  return  of  the  certiorari  2  or  2  lines  of  the  indiiiment  were  left  ^J^l^^' 
out.    It  was  moved  that  the  cleric  of  the  peace  of  Middlefex  might  i,^,^  9^  ^ 
amend  it  by  the  record,  which  he  had  brought  int6  court  (  but  it  LcMhm  have 
was  agreed  that  there  is  a  divertity  as  to  this  matter  between  London  ****°^^  w 
and  other  counties  \  for  an  indidimmt,  &c.  certified  out  of  London,  theorigW 
may  be  amended  upon  motion  by  the  original,  becaufe  by  their  char-  nai ;  for 
Hr  they  certify  only  tenerem  recordi.  fo  that  the  record  Jill  remains  ^^J^^!}^ 

.  ,     {  /•'.'  1  %   i '  1  •'i  r    certify  that. 

With  them ;  but  it  cannot  be  amended  m  any  other  county,  becaule  but  only  a 

the  law  fuppofes  the  record  itfelf  to  be  removed,  and  fo  there  is  no-  tranfcript  \ 

thing  remaining  for  them  to  amend  it  by;  but  the  Reporter  makes  |*°**^/"'^ 

a  qusere.    Sid.  155.  pi.  5.  Mich.  15  Car,  21  B.  R.    The  King  v.  ,Jt^fum-^^ 

Alcoclu  rooiied  to 

amend  aa 
iod lament  found  in  this  court,  and  in  the  princi]ial  cafe  wlicre  the  indi^ment  was  agaiiift  (Ed* 
ward)  all  along  till  the  conclofion,  and  thea  it  was  prxd  (Johannes,)  if  by  examination  ot  the 
clerk  of  the  peace  it  appeared  that  the  indiAment  certified  varied  from  the  original,  it  might  bo 
ameodeil.  Sed  curia  advifare  vult.  Vent.  13.  Pafch.  21  Car.  2.  B.  R.  in  cafe  of  the  King  V« 
Bioinlcy. 

12.  It  was  agreed  by  all,  that  if  an  information  be  put  in  againft 
one  in  the  crewn^jffice^  that  information  may  be  amended  before  the 
party  has  pleaded',  for  diat  information  is  only  a  declaration  for  the 
king ;  but  otherwife  it  is  of  an  indidhnent,  for  that  is  found  by  a 
jury,  therefore  cannot  be  amended ;  and  accordingly  this  term  an 
information  againft  the  brewers  of  London  was  amended,  tfaey  hav- 
ing not  pleaded.  And  fo  it  was  agreed  the  information  againft  Sir 
Charles  Sydley  (hould  be  amended,  if  the  attorney-general  then 
thought  fit  Copy  of  a  MS.  Rep.  of  Ld.  Ch.  J,  Keyling.  Mich. 
15  Car.  2.  Anon. 

13.  An  inquijition  found  that  G,  feknioujly  drowned  himfelf  but  V^^**nifil 
did  not  fay  that  he  caft  himfelfinto  the  water^  nor  that  he  dUdfo.    It  ^^^{^,^ 
was  moved  that  the  coroner  ihould  attend  to  amend  the  inquifition.  ««/  the 
Per  cur.  All  matters  of  form  may  bs  amended  in  the  office  by  the  >^'ord  /mur* 
coroners,  but  not  matter  of  fubftance ;  and  at  length  it  was  agreed  '^''^'^  ^^ 
that  this  (hall  be  amended ;  for  the  felonioufly  drowning  himfelf  mended  \ 
is  the  iiibftance.     Sid.  259.  pL  6.  Trin.  17  Car.  2.  B.  K.   The  perTwif. 
King  V.  Glover.  den  j.  but 

^  Keeling  e 

eontsa.    Sid.  259.  Trin.  17  Car.».  ia  pi.  6. 

14.  An 
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14.  An  information  of  perjury  may  be  amended  ;  per  cur.     Lev. 
189.  Trin.  18  Car.  2.  B.  R.  The  King  v.  GofFe. 
Frccm.  15.  Debt  ^i  iam^Scc.  for  lool.  againft  a  juftice  of  peace,  for 

V^  8*'  refufing  to  grant  his  warrant  to  fupprefs  a  feditious  conventicle, 
s/c.  ac-  ^ter  ijfae  joined^  and  the  caufi  Jet  down  to  be  tried  at  the  nifi  prius, 
corUingly  the  plaintiff  moved  to  amend  a  word  in  his  declaration,  which  laid 
per  cur.  ^^  conventicle  to  be  at  the  defendant's  manfion-houfe,  when  in 
informa-  ^"^  '^  ^^^  "ot,  but  was  at  a  little  diftance  from  it.  But  per  Ch.  J. 
tions  at  afier  ijpde  joined^  &c.  and  this  being  on  a  penal Jiatute^  no  precedent 
common  q^^  [j^  fljewn  for  an  amendment  in  fuch  cafe.  2  Mod.  144.  Hill. 
«mrt  may     ^8  &  29  Car,  2.  C.  B.    Sir  William  Turner's  cafe. 

grant  amendment. 

Sid.  i75'P'-  16.  The  caption  of  an  indiSIment  may  be  amended  die  fame  term, 
h  iTcar  2   ^  comes  into^court.   Vent.  344.  Mich.  31  Car.  2.  B.  R.  m  a  nota. 

}).R.  The  King  v.  Love,  S.  P.  but  not  in  another  term.— ^  Saund.  149.  Pafch,  if  Car.  2.  B.B* 
Faulkner's  cafei  S.  P.  accordingly.        Noah  Ch.  J.  faid  there  could  be  no  amendment  of  an  in- 
dictment, becaufe  it  was  found  by  the  natlis  of  i  z  men.    Freem.  Rep.  221.  pi.  22S.  Hill.  XO76. 
S.P.  held  accordingly^  z  Ld.  Raym.  Rep.  968.  Trin.  t  Ann.  Anon. 

Comb.  73.        17.  An  information  was  exhibited  againft  the  defendant  at  Mi- 
^^Hocic?     chaelmas  feffions^ir  a  riotj  and  the  fad:  laid  to  be  in  January  fol- 
full.  S.C    lowing.    It  is  not  only  amendable  at  common  law,  but  by  feveral 
ftatutes^  which  extend  to  mifprifions  of  clerksi  except  treafon,  fe- 
lony, and  outlawry,  and  fo  the  miftake,  which  was  Quindenam  Mar- 
tini, was  amended,  and  made  Quindenam  Hillarii.     3  Mod.  ibj^^ 
Hill.  3  Jac,  2.  B.  R.  The  King  v.  Hockenhul. 
jLcv.  375-        18.  Though  true  it  is  that  the  ftatute  of  8  H.  6.  cap,  12.  excepts 
A:  m/  in    '  ^Ppealsj  indiSfments  of  treafon  or  felony  and  outlawries  for  thefame^  and 
c.  B.  s.  p.     that  the  ftat.  32  H.  8.  aids  only  in  actions  orfuits  at  common  law^ 
according-    and  1 8  EltT^  1 4.  extends  not  to  anions  or  informations  on  any  popular 
th'    fore      ^^  penal flatutsy  and  therefore  every  criminal  profecution  is  out  of 
it  is  cured     the  ftatute  of  jeofails ;  yet  aSlions  remedial^  though  founded  upon 
by  the  ver-  penal Jlatutes^  have  been  allowed  the  benefit  of  thofe  ilatutes ;  ^nd 
w^Ic^Quf'    therefore  in  an  adion  Qui  tam,&c,  upon  31  El\z.  for  felling  borfes* 
tarn,  ^ccTv.  '^  Smithfield  not  tolled^  it  was  faid,  that  a  'difcontinuance  mall  be 
Richardfon.  aided  by  32  H.  8.  3p.  Arg.    Comyns's  Rep.  284.  cites  3  Lev, 

Ho  in       ^-^ 
an  aiSlion       j/j* 

ijui  tarn,  ^c.  u^oh  the  /atutt  of  ufury  it  was  allowed  by  Holt  Ch.  J.  that  the  information  by  the 
putty grhvid  (hall  be  within  thufe  ftatutesi  though  «o/  common  iMformathm,  Arg.  Comyns's  Rep.  284. 
cites  I  Salk.  324.  [^25.  pi.  2.  Trin.  2  Ann.  Wyat  v.  Aland. J— In  an  aAiun  on  a  penal  ftatut^ 
the^iw  tvai  miji.tke/i  in  the  declaration j  but  leave  was  given  to  amend  it,  the  writ  being  general.  \z 
Mod.  248.  Mich.  10  W.  3.  Broom  v.  Holford.*^-Holt  Ch.  J.  feemed  to  hold,  that  an  informs^ 
tion  upon  a  penal  ftatute  by  a  common  informer  was  not  within  the  Ibttute  of  jeofails,  otherwife  of 
an  information  by  the  party  grieved,  i  Salk.  325.  pi.  2.  Trin.  2  Ann.  in  cafe  of  WyatL  v.  Aland. 
——2  Ld.  Raym.  Rep.  977.  Wyat:  v.  Eyland,  S.  C.  in  an  adtion  on  the  ftatute  of  ufury  the  me- 
morandum was  general  of  the  firft  day  of  the  term,  but  bail  was  not  put  in  till  the  middle  of  tho 
term,  and  the  court  gave  leave*  to  the  plaintiff  to  enter  up  a  fpeciftl  memorandum,  for  the  defen- 
dant is  not  in  court  till  bail  filed,  and  this  is  gnlyto  make  the  entry  according  to  the  truth,  which 
appears  on  record,  and  the  court  faid,  it  was  an  amendment  4t  the  common  law,  and  not  on  the 
ilatutes.  '  ^  '  , 

19.  The  defendant  being  indited  for  murder ^  pleaded  that  he  is 

Earl  of  Banbury  J  &c.  the  attorney  general  replied^  and  then  the  d*" 

ftndant  moved  to  am^nd  hisplea^  and  had  leave,  (Holt  doubting) 

becaufe 
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bccaufe  not  entered  on  the  roll,     i  Salk.  47.  Trin.  6  W.  3.  B.  R. 
the  King  v.  KnoUes. 

20.  The  defendant  was  found  guilty  upon  an  information^  for  a  ^  LARayra, 
ftbel^  and  it  was  moved  in  arreft  of  judgment,  that  the  vin.fac.  was  ^«P-  j^^^«- 
returnable  die  Luna  prox'  pojl  tres  fepf  SanSi'  Mich\  which  was  q^^^A  J. 
23  OiSob.  but  the  dijlringai  was  tejte  24  06fob.  whereas  the  venire  held  that  it 
was  returned  the  23d.     The  court  held  this  not  amendable  by  any  ^^^^J^^^ 
ftatute  of  amendment,  nor  at  common  law,  beckufe  it  would  be  to  ^^^^  j^^^  * 
warrant  a  trial  that  was  tried  without  any  authority,  and  to  make  Powis  J. 
it  contrary  to  the  truth  of  the  fa6t,  and  it  is  a  miftake  of  the  clerk   [  ^q5  1 
in  Skill.     I  Salk.  51.  pi.  14.  Mich.  3  Ann.  B.  R.  the  Queen  v.  >-  ^V     J 
Tutchin.  ^*^<>"S^ « 

rather  a- 
menJablc  than  not.  Holt  Ch.  J.  and  Powell  J.  held  it  not  amendable,  and  thereupon  (as  the  Re- 
porter fays)  Powys,  who  had  delivered  h»  opinion  with  great  dubioufncfs,  and  concluded  it  as 
mentioned  above,  came  over  to  Holt  and  Powell,  and  held  it  not  amendable,  becaufe,  as  he  faid,  ic 
ihoulJ  not  JO  upon  a  court  divided.  And  fee  there  the  arguments  of  the  judges  much  at  larg^ 
— S.C.  cited  G,  Hid.  of  C.  B.  94.  and  New  Abr.  96.  in  the  fime  words. 

22.  An  indi(%nent  wanted  the  words  in  com*  and  upon  motion 
the  court  would  not  amend  it,  but  fecus  upon  an  information. 
Note,  it  is  matter  of  fubftance.     12  Mod.  229.  King  v.  Lewis. 

23.  Thecourtwereof  opinion,  that  the  entry  of  a^^fw/T;^r^//J?,  Andifajur 
though  in  a  criminal  profecution^  may  be  amended,  if  it  was  not  en-  [j/ijfgg^ 
tered  according  to  the  notes  taken,  and  the  roll  may  be  amendied.  and  the  v«-- 
Gould  cited  Raym.  460.  and  (aid,  the  court  frequently  amended  »li^  is  en- 
informations ;  qurere  if  the  court  would  amend  in  a  cafe  where  |h^g[^_ 
they  had  not  the  minutes  there.     Per  cur.  if  the  notes  and  the  ver-  dant,  yetat 
di£i  vary^  the  court  will  amend  according  to  the  notes,  elfe  not.    1 1   commoa 
Mod.  84.  pi.  2.  Trin.  s  Ann.  B.  R.  Anon.  »^^;VaMe5 

per  cur.  and  fays  it  was  a;rrced  in  Dr.  Drake's  cafe.    1 1  Mod.  84.  pi.  z.  Trin.  5  Ann.  B.  R.  Anon. 
If  in  a  fpecial  vcrdift  the  clerk  Uiket  th:  minutti  righ,  and  the  verHifi  it  enttrtd  «j^  wroir^,  the 
court  will  amend  the  roll  according  to  the  minutes,  though  in  a  crimimaifieficunoH,    11  Mo4.  84. 
pi.  a.  Trin.  5  Ann.  B.  R*  Anon. 

24.  An  information  for  a  challenge  by  the  defendant  was  by  a 
wrong  addition^  but  it  was  ruled  to  be  amended  on  payment  of  cods, 
this  being  a  fuit  not  carried  on  by  the  crown.  2  Ld.  Raym.  Rep. 
1472.  Hill.  13  Geo.  I.  the  King  v.  Seagood. 

25.  A  bond  was  forged  in  which  the  pretended  obligor  was  Bamarl 
mentioned  to  be  of  L.  in  Peroch.  (inltead  of  Paroch.)  de  S.  in  J^P-  *"» 
com,  M.  and  the  offender  being  indicted,  the  nifi  prius  roll  of  the  s.c.^'* 
indidiment  was  (Paroch.)  but  after  verdi6^  upon  motion  and  ar- 
gument it  was  amended  by  the  record,  and  made  (Peroch.)  agree- 
able to  the  forged  bond  which  was  produced  in  evidence.     2  Ld. 
Raym.  Rep.  15 18.  Pafch.  i  Geo.  2.  B.  R.  the  King  v.  Hayes. 

26.  Anciently  where  an  indt£hnent  appeared  to  be  infufficient^ 
the  praAice  was  not  to  put  the  defendant  to  anfwer  it,  but  if  it  were 

found  in  the  county  in  %uhlch  the  court  faty  to  award  procefs  again/i 
the  grand  jury y  to  come  into  court  and  amend  it^  and  it  is  common 
practice  at  this  day,  while  the  grand  jury  which  found  a  bill  is  be- 
fore the  court,  to  amend  it  by  their  confent  in  matter  ofform^  as  the 
name  or  addition  of  the  party,  &c.  2  Hawk.  PI.  C.  245.  cap.  25. 
£  100. 

27.  Clearly 


396  amendment  [and  jeofails.] 

ifP'^' 45*  27.  Clearly  none  of  Aefiatntn  tfamenAunis  extend  to  crinii-* 

24Car.B.R.  ^  profecutions^  and  therefore  no  indiSment  can  be  amended  in 

IbrcboDgh  a»y  cafo  wbtTiin  an  anundmeni  is  net  aUownbU  by  the  common  law  $ 

tbe  law  will  but  it  is  fiud  that  the  bod^  of  an  indiSnuni  from  London  mav  be 

Suchjtt^M*  8"^™^^*  becaufc  by  die  aty  charter  tbo  temur  of  the  record  only 

x«quifitcf6r  fif^U  be  removed  from  thence.     AUb  a  coroner  may  by  rule  amend 

the  main,  his  inqueft  by  the  notes  in  matter  of  form  before  it  is  filed ;  and 

^ISa- °^  the  caption  of  an  indidiment  may  on  motion  be  amended  by  tbe 

ments^  be-  ^^^l^  oftbecfftjes^  or  of  the  feace^  fo  as  to  make  it  agree  witb  the  ori» 

caufe  it  is  ginal  record^  at  any  time  during  tbe  term  in  tbbicb  it  came  inj  but 

^r*^  not  in  a  fubfequent  term.    But  it  is  faid,  that  the  caption  of  an 

preferred  inquifition  fhall  never  be  amended  after  it  is  filed;  for  being  part 

pro  bono  of,  and  drawn  at  the  fame  time  with  the  inquifition,  greater  exad- 

jTwiirnot^^  nefs  is  required  in  it  than  in  the  caption  of  an  indifiment,  which  is 

permit  that  '^^^  ^  <^  courfe  to  be  drawn  up  as  occafion  ihall  require.    Alfo 

the  party  it  feems  to  be  fettled,  that  a  difcontinuance  in  a  criminal  profecution 

kidiaed  J5  ^qj  amendable  without  content,  but  it  feems,  tbat  tbe  mere  mif- 

r  "IQJ  1  P'^ifi^  ^"  tbe  joining  of  an  iffue^  as  where  ^JsmtUterjiic.  is  omitted^ 

L  07/  J  |g  amendable  at  any  time.     Alfo  the  direction  of  a  venire  vicecomU 

fhall  be  un-  *^^^  rf  ^'  whicb  is  returned  by  %  S.  vicecomite,  may  be  amended 

ncceibriiy  by  the  oath  of  J.  S.  that  there  is  but  one  (heriff  of  B.  which  is  him- 

A^^i^L^^  felf ;  alfo  it  is  common  pra6Hce  to  amend  criminal  informations, 

cJtocfrom  ^^  ^^  pleadings  thereon,  while  all  is  on  paper.     2  Hawk.  PL  C» 

tooung  CO  Abr.  224.  cap.  25.  f.  62.  but  in  the  fol.  edit.  244.  L  99. 

ajoiltTiodt. 

cation  of  himfetf  for  the  crime  for  which  he  (lands  indited.— ^In  all  the  ftatotes  of  amendments 
irom  S  H.  6.  there  is  an  exception  for  appeals,  indidment  of  high  treafciiy  and  of  felonies.  It  has 
beeo  a  great  queftioih  whether  any  of  thefe  fVatiites  extend  to  the  cafe  of  the  king,  or  either  fa  rr- 
me/jf  tht  fmrtiii  whtrt  tbe  party  bat  prtvtnled  agaiiift  tbe  inw-y  or  tbe  king  againf  tbe  partm  \  and  in  both 
cam  it  has  been  ruled,  that  thefe  Aatutes  do  not  extend  to  the  king ;  for  there  only  indidlmeuts» 
lypeals,  and  informations  on  penal  (tatates  are  mentioned*  yet  becaufe  the  firft  fays  it  fhall  be 
amended  on  Che  challenge  of  the  party,  in  which  the  king  with  decency  cannot  be  included,  Che 
fybfequeot  itatutes  are  fuppofed  to  be  made  on  the  lame  platfprm,  and  this  txapnan  it  only  ex  abtim» 
danti  cMteia.    G.  Hid.  of  C.  B.  93. 


(U.  a)   Jeofails.    Aided  by  Vcrdid:.   In  what  Cafes 

in  General ;  and  why. 

I.    ^LfJ/lrtals  are  not  helped  by  the  ftatute  of  jeofails.    Agreed 
'^^  by  court  and  counfel.  Goldfl).  38.  pi.  12.  Mich.  29  £liz. 

Knight's  cafe, 
S.P.  Arg,         2.  A  verdi6b  i^/i^i  everything  whicb  is  neeeffary  to  be  proved  upon 
10  Mod.       f}^^  trials  and  without  proof  of  whicb  no  verdiH  could  be  given  for 
Hott.*»4*     '**  pf^intijf.    Carth.  389.  Mich.  8  W.  3.  B.  R.  Arg.  in  cafe  of 
and  a  Jo.     Blackall  V.  Eale. 

13%.  and 

Raym.  487.  vni  Lev.  309.-— «>9.  P.  Atg.  it  Mod«  510.  in  cafe  of  Pabner  ▼•  Stavely. 

3.  A  verdi^  does  not  make  tbe  declsuration  better  in  any  ca(e, 
but  where  the  plaintiff  is  to  give  tbe  matter  in  evidence  aad  waiit 
of  fuch  matter  in  the  ^eclaiation  i«  aided  s  per  Holt  Cb.  1.  Holt*t 
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Repw  5679  pi.  46.  Mich.  5  Amu   in  cafe  of  Willet  y.  Wax* 
comb* 

4*  The  genecal  reafm  why  dcfeds  in  pleadings  are  cured  bjr 
verdid  is,  becaufe  it  is  to  be  fuppofed  that  the  verdidl  could  not 
have  been  found  unlefs  there  had  been  evidence  given  at  die  trial 
of  that  matter  wherein  the  pleading  is  defe^ve.  Arg.  10  Mod* 
300.  in  cafe  of  Mufton  and  Yateman. 

(W.  a)     OmifEons  in  Declarations  aided  by  Ver- 

didfc.     In  what  Cafes. 

i.  T\EBT  againfi  J,  S.  of  the  city  of  Torky  he  appeared  and 
'^^  pleaded  to  ifllie,  M^ch  paffid  agatnjl  him^  and  he  fUaiei  in 
arreji  of  judgment,  that  ht  had  not  fufficunt  addition  according  t$ 
thiftatute ;  for  he  may  be  of  the  city  of  York  and  abiding  in  L; 
where  the  ftatute  i  H.  5.  cap.  5.  is,  mat  he  ihall  be  named  of  th# 
vill  where  he  abides,  in  adion  where  procefe  of  outlawry  lies ;  for 
the  ftatute  is  that  the  writ  fliali  abate  by  exception  of  the  party» 
which  is  intended  by  plea,  and  now  he  did  not  plead  this  in  abate- 
ment of  the  writ  at  firft,  and  fo  has  loft  the  advantage.  Br.  Re-» 
pleader,  pi.  6a  cites  35  H.6*  12. 

2.  In  ajftanpfit  no  place  was  fet  forth  where  the  promife  was 

made.    After  verdi£fc  upon  lion  afiiimpftt  it  was  moved  in  arreft  <^  f  oqQ  1 
judgment,  that  this  was  a  mif-trial,  becaufe  there  was  no  place  laidy  L  07     J 
&c    The  court  held  that  this  is  helped  by  the  verdi&.    Goldft)« 
47*  pi.  5.  Pafeh.  29  Eliz.  Anon. 

3.  After  verdid  defendant  ihall  not  take  ad/vantage  of  uncertainty 
in  the  declaration  if  there  be  any  convenient  certainty^  but  where 
there  is  no  certainty  it  is  otherwife.  Cro.  £.  817.  pi.  ii.  Pafeh* 
43  Eliz.  B.  R.  in  c^  of  Wood  v.  Smith. 

4*  The  declaration  was  of  a  grant  of  land  in  Sutton  Coe-fieldj  Cro./.  1734 
but  the  deed  vn»  of  land  in  Sutton  Parva  infra  dominium  de  Sutton  P|:  '5-  ^-  ^ 
in  Coe^fteld. .  Yet  this  is  aided  by  the  finding  of  the  jury,  who  ft>und  j|^i^4- 
exprefsly  that  the  grantor  dedlt  tenement  a  tnfra  fcripta^  fo  that  be-*  ly. 
ing  fo  exprefsly  founds  the  deed  is  not  material.    Quod  nota.    Yelv.  Brownl. 
101.  Pafch.  5  Jac.  B.  R.  Ward  v.  Walthew.  v.^WilS 

by  S.  C.  accordingly,  but  fecms  to  be  only  a  eranflaiiou  of  YeW.  ■  Mo.  6S3.  -pi.  943.  Ward 
T.  Sudman  S.  C.  but  S.  P.  does  not  appear. 

5.  If  iflue  be  joined  upon  a  grant  of  a  reverjion  where  it  is  not  s.  C  cited 
alleged  that  it  was  by  deed,  or  that  the  tenant  attorned^  vet  if  it  be  P«r  cur. 
fiMuid  it  (hall  be  good.    Hutt  54.  Mich.  20  Jac  in  caie  of  Light-  ^^^^^ 
foot  V.  Brightman.  .Monninf. 

6.  In  aVowry  for  a  rent^chargcj  where  the  grant  thereof  is  not  toov.Wii- 
pleaded  hy  deed^  and  iflue  is  joined  upon  Non  conceflit,  if  it  be  sfcTcitod 
found  quod  concejb^  it  is  good  Dy  the  Arerdifi.     Winch.  54*  in  cafe  p^  ^. 
of  Liirhtfoot  v.  oriehtimn.  Lev.  308. 

**  •  ®  309.  HiU- 

t«  fc  ai  Car.  a.  in  B.1L  Sn  cafe  of  Manninfton  v.  GuUlima  S.  C  wliieh  was  in  replevin^  and  th* 
Jefcndant  avowed  for  a  renc^harge,  and  fet  forth  that  j,  S.  was  feifcd  of  the  rent,  and  bargained 
woA  Ibid  it  to  tbtt  avowaat»  and  upon  ifiae  00a  conroifi^  It  waa  found  for  the  avowant.    And 
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though  iC  was  moYed  thnt  no  confKkration  was  alleged  of  the.gnint,  yet  this  (hall  bi  intend^^ 
to  be  proved  on  the  trial>  otherwife  it  could  not  be  found  for  him ;  and  the  avowant  had 
judgment. 

7.  In  replevin,  the  defendant  avowed  for  rent  granted  to  hisfa^i 
ther  infee^  but  did  not  allege  that  it  became  arrear  after  his  father's 
death.  The  court  agreed,  and  refolved  that  it  was  eood  after  ver- 
di£(,  it  being  pleaded  that  it  was  arrear  and  not  paid  to  bintj  ergd 
it  was  due  to  him ;  and  though  it  might  have  been  more  fully  plead- 
ed, yet  after  verdidt  it  is  fufficient.  Hutt.  55.  Mich.  20  Jac« 
Chktle  V.  Sammon* 

8.  The  plaintifF  declared  that  heprojecuted  a  capias  agaiii/l  (t 
&c,  which  he  delivered  to  the  Jherijf  at  A^.  who  adtunc  ^  ibidem 
potuijfet  hrrejlare  the  defendant,  but  contriving  to  delay  the  plaintiflT 
adtunc  &  ibidem  recufavit  arreftare,  &c.  It  was  moved  after  ver- 
di£t  that  (potuiflet)  (ignified  only  a  poffibility  to  arreft,  and  that 
might  be  if  C.  was  within  the  county;  and  that  he  ought  to  have 
JhewedYiOW^  viz.  that  C  was  irt  the  view  or  prefence  of  the  Jheriffl 
fiut  per  tot<  cur*  after  verdi£^  the  declaration  is  good  enough,  and 
it  (hall  be  intended  that  evidence  was  given  at  the  trial  that  the  (he^ 
riff  might  have  arrefted  C«  if  he  had  not  voluntarily  neglected  doing 
his  office^  and  the  word  (Recufavit)  implies  that  he  had  an  oppor- 
tunity, and  judgment  for  the  plaintifF;  but  they  agreed  that  this 
was  good  cau^  of  demurrer.  2  Jo.  40.  Hill.  25  &  26  Car.  2. 
C.  B.  Fifh  V.  Aflon. 

9.  An  ajjimtpjit  was  brought  upon  a  promife  to  pay  money  to  twoj 
$r  either  of  them^  and  declared  that  it  was  not  paid  to  the  twoj  and 
notfaid^  or  either  6f  them^  yet  it  was  adjudged  good  after  verdid. 
Cited  by  the  Ch.  Juft .    Vent.  119.  Pafch.  23  Car.  2.  B.  R. 

10.  In  indebitatus  affumpfit  the  plzmtiff  declared  of  a  day  not  yet 
come.  liTue  was  joined,  and  verdi£^  for  the  plaintifF;  upon  ex- 
ception taken,  the  court  faid  there  fhould  have  been  a  fpecial  de<« 
murrer,  but  that  it  is  well  enough  now,  being  aided  by  the  verdid^ 

r  299  1  which  mufl  be  upon  evidence  of  a  promife  before  the  a£tion 

brought,  and  a  duty  before  the  promife ;  and  judgment  for  the 

Iy,andheM  plaintifF.    3  Keb.  354.  pi.  18.  Mich.  26  Car.  2.  B.R.   Sorrel  v. 

that  where    f  ««,;« 

dayy  as  a  da/  not  yet  come,  was  laid  in  the  declaration  in  an  a^ion  of  battery,  it  was  cured  by  th* 
verdift.  Cartb.  389.  Blackall  v.  Bale.  la  Mod.  102.  Blad;.haU  v.  Eccles  S.C  and  per  cur. 

the  day  alleged  not  being  yet  come,  is  no  day  at  all;  and  judgment  for  the  plaintiff.*-»5  Mod. 
286.  S.C.  adjudged  for  the  plaintiff.— *-3  Salk.  8.  BlachaU  v.  Evans  S.  C— ^^Comyns's  Rep.  11. 
S.C.  adjudged  for  the  plaintiff. 

In  any  cafe  1 1.  Whcrefoevcr  it  may  be  prefumed  that  any  thing  muJI  ofm* 
^g"i*^  ^(^(y  *^  ^iw«  in  evidenccy  the  want  of  mentioning  it  in  the  record 
mitted  in  a  Will  not  vitiate  it  after  a  verdiA.  Per  cur.  Raym.  487.  Hill.  34 
declaration,  &  oc  Car.  2.  B.  R.  in  cafe  of  Hitchins  v.  Stevens. 

though  it  be 

maittr  vffubfianie  if  it  be  fuch  as  without  proving  it  at  the  trial  the  plaintiff  covid  not  have  had  a 
Terdid^  and  there  be  a  verdidt  for  the  plaintiff,  fuch  omifllon  (haU  tx>t  arreft  (he  judgment. 
%  Show.  234.  pL  230.  fays  this  rule  was  uken  and  agreed  by  all  the  court  Mich.  34  Car.  s.  in 
cafe  of  Hitchins  v.  Stevens— ^^i  where  bargMnu  of  a  uverjion  brattfhi  dibtforrtnt^  and  oU^pdm 
^torrtmeta,  and  upon  NU  debet  pleade^y  a  verdiA  was  for  the  pUintiff.  it  was  moved  that  the  platn« 
tiff  had  fet  forth  no  title  to  the  rent,  becaufe  without  attoi-nment  be  had  none  \  and  cited  L«t.  14. 
the  King  v.  Somerland,  and  Hob.  [72.  pi.  87.]  Hope  [Pope]  v.  Skinner,  yet  the  court  upon  th« 
rule  abovcy  after  ftlema  debatei  gave  judgment  for  the  plaintiff.    %  Show.  133.  pU  230.  Mi^ 
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34C2r«2.  B.  R>  Ritchins  v«  Stevens.^— — RayR).497.'S.  C.  adjudged  accordingly*  iJo.a^i7. 
232.  S.  C.  adjudged  accordingly. 

'  The  plainctfFas  cjfi^et  of  a  rtverjicn  for  ynrs  exprfiant  on  a  Icafe  for'jrcars  whereon  a  rent  was  rc- 
fcrvcd,  brought  an  action  d  Ctivtnant  againji  th^  d'firjjnt  tenant  for  year  iy  for  mt  repairing  the  houfeS 
demtfed,  and  bad  an  itUtrlocutory  judgmrnt  by  dtfjult.  li  wTca  moved  in  aircfl  of  judgment)  becaufe 
the  plaintiff  had  nof  alhged  aa  atornment  of  Che  tcnnnt  upon  the  aiTignment  6f  the  reverfion*  But  ie 
was  anfwcred,  that  there  was  no  need  of  an  attornment  fmcc  the  32  li,  S.  cap,  34.  for  thatftatutd 
has  given  affignees  of  rcverfsons  the  like  advantage  for  breach  of  covenants  as  their  grantors  had, 
and  that  the  nlaintiff  in  this  cafe  was  afTignee  before  attornment,  and  that  an  action  of  covenant 
|)ad  been  held  maintainable  by  the  grantee  of  a  reverfion  of  copyhold,  though  in  fuch  cafe  there 
be  no  attornment.  Beiides,  though  attornment  ought  to  liave  bsen  alleged,  that  dcfedl  was  cured 
by  the  4  jIm.  cap,  16.,  which  hat  put  juAfrmmts  upon  deftolt  upon  the  fame  footing  with  eujits  afttr  verdi^p 
in  which  cafe  this  defeA  would  have  been  cured.  But  the  court  held  that  nothing  palTed  by  the 
aflfignment  before  the  attornment  of  the  tenant,  and  that  the  yi  H-  ^'  has  given  grantees  and  ttf» 
fignees  of  reverfions  a  power  to  take  advantage  of  covenants,  but  hath  not  made  any  perfon  a 
grantee  or  aflignee  which  was  not  fo  before  the  ftatute,  and  therefore  to  take  advantage  of  thac 
ftatuce,  a  man  muil  be  a  compleat  afllgnce  according  to  z  Infl.  215.  a.  And  Eyre  Juft.  cited  the 
cafeof  Playcr  andRobekis  inSirW.  Joneses  Rep.  243.  and  a  cafe  in  Sir  T.  Jones,  where  this 
cafe  had  been  adjudged.  As  to  the  cafes  of  copyholds,  they  held  that  the  graqtee  bad  the  i'ever- 
fion  vefted  in  him  without  attornment,  and  that  it  has  put  cafes  wherein  judgments  are  given  for 
default  upon  the  fame  foot  with  cafes  after  verdidl,  .is  to  the  jeofails  only,  but  that  the  omiffions  in 
this  cafe  is  not  a  jeofail,  for  which  reafons,  per  tot.  cur.  judgment  was  arrefled.  2  MS.  Rep« 
Hill.  4  Geo.  I.  in  B.  R.  Vandiput  v.  Thorpe. 

N.  B.  Tne  Ch.  J.  faid,  that  if  the  alfignee  had  brought  an  action  for  rent  without  alleging  at- 
tornment, and  upon  Nil  debet  pleaded  a  verdi£l  was  ^iven  for  him,  the  attornment  fli.ill  be  fup- 
pofed,  becaufe  he  could  not  prove  the  rent  due  without  giving  the  attornment  in  evidence. 
Ibid. 

li-  In  trefpafs  the  writ  was,  ^are  claufum  fregit  iff  berbanti 
&c.  conculcavtty  &c.  and  the  declan^tion  was,  Quare  claufum  (omit^ 
ting  J  fregit)  ic  herbam,  &c.  The  plaintiff  had  a  verdidl,  but  judg- 
ment was  arrefted,  becauTe  (claufum  fregit)  was  not  in  the  decla- 
ration ;  and  if  the  writ  contains  more  than  is  declared  for,  this  is 
a  variance  not  aided  by  a  verdi£l ;  but  Ventris  J.  heldj  that  tread-* 
ing  and  confuming  the  grafs  neceffarily  implied  a  breach  of  the 
clofe,  for  that  there  could  not  be  an  entry  without  a  breach; 
2  Vent,  153.  Pafch.  2  W.  &  M.  in  C.  B.  Ellis  v.  Yates. 

13*  Though  a  demurrer  may  be  to  a  declaratisn  on  a  promife  on  See  tit-  Ac» 
M  fpicial  agnementj  which  fets  forth  a  breach  generally^  and  not  any  t»|>Jis(i.ia) 
particular  injiance  of  the  breach  of  it^  yet  after  a  verdift  it  fliall  be  ^    ^*' 
intended  that  fome  particular  breach  was  given  in  evidence  to  the 
jury,  otherwiie  the  plaintiff  could  not  have  recovered  a  verdid* 
Cardi.  271.  Pafch.  5  W.  3.  in  B.  R. 

14.  Trefpafs  was  only  laid  to  be  diverfts  diebus  {ff  vicibusy  with-  ["  xoo  1 
out  laying  any  particular  time.-    Per  cur,  it  is  well  enough  after     * 
vcrdia.     12  Mod.  105.  Mich.  8  W.  3.  Wall  and  Dukes.  ^.^^^tllL 

cordingly.  Comyns's  Rep.  13. 

15.  In  an  adion  upon  the  cafe^  upon  the  general  cuftom  of  the  i  Saik.  13. 
realm,  and  alfo  a  fpecial  adion  for  negligently  keeping  his  fire  in  C^^'**  ^^' 
^ich  the  plaintiff  counts,  that  he  was  poffeiled  of  a  clofe  of  heathy  for  ^^ 
and  the  defendant  of  another  contigue  adjacent*  aiid  that  he  had  plaintiff, 
Jdindled  a  fire  in  this  clofe,  the  which  tam  improvide  icnegligenter  P**^'^*'™^- 
fervavit,  that  it  burnt  the  clofe,  and  after  a  vcrdift  it  was  moved  ©rthe  fci>* 
in  arreft  of  judgment,  that  it  does  not  appear  in  thisxafc  to  be  done  vant.--*— 
by  the  command  of  the  mafler^  and  then  it  being  out  of  his  houfe  he  Comb.  459. 
is  not  refponftble,  and  cited  2  H.  4.  24.  for  if  the  fervant  does  it  nothing^of 
ivithout  the  command  of  his  mafter,  it  is  not  the  negligence  of  fervant,  ad« 
dke  mafter;  but  it  was  ahfwcred,.  that  it  being  after  a  verdid,  be  \j^^t.-^ 
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1  c.  fays  it  by  negligence  or  misfortune,  it  is  all  one ;  for  now  they  anj 
Aimm  buc  "P^"  ^^  record,  and  it  may  be  his pri  in  afield  as  well  as  in  a  houlC) 
jiMigineat  and  it  was  matter  of  evidence  if  it  be  his  £re  or  not.  It  was  ad- 
ibrtiM^  judged  pro  quer*.  Skin.  68i.  pi.  i,  Mich,  o  W,  3.  B.  R.  Tur- 
Jl^-^IJ-  ier^iV  V.  S;imp.  V        ^    .  . 

f  51.  $4  C.  adjudred  for  the.  plaincifFy  hot  no  menticm  of  the  fervant.— — »Ld.  Raym.  Rep.  264.  S.  C. 
fays  th«  fire  iit  raft  was  kindled  by  the  ferv^t,  fhtit  no  notice  of  this  being  moted  in  arrdl  of 
judgment]  and  judgment  for  the  plaiiUilT.  And  Holt  Ch.  J.  faid,  thai  if  the  ferv»nt  kindled  Ihc 
Are  by  way  of  hufbaiidf7y  and  proper  for  his  empl«Y>inent,  tlKJU^h  he  hail  no  exprefs  command 
from  his  mafttr,  yet  the  mailer  (HMl  he  liable  for  damage  done  by  the  fire;  for  it  Ihall  be  in* 
tended  that  the  fervaiu  had  authority  from  his  mafter,  it  bemg  for  his  roaft^'s  benefits 
Cumyns'sRap.  32.  pi.  2a.  S.C.  adjudged  for  the  plaimitt; 

16.  h»  promt fes  to  pay  B,  money,  ami  if  B,  Sed  within  age  $f 
18,  to  pay  it  to  his  executory  executor  brings  the  action,  and  avers 
that  there  was  no  payment  to  hitn^  without  faying  any  thing  of  his 
te/iatorj  and  yet  cured  by  verdi£l ;  per  cur.     12  Mod.  422.  Mich. 
12  W.  3, 
See  Anions       1 7.  Inadton  for  falfiy  and  malicioujly  indicting  it  is  no  good  de- 
(l*.c)pl.26.  claration  without  faying  that  it  was  without  probable  caufe^  and  that 
the  plaintiff  tuas  acquitted^  or  an  Ignoramus  returned  \  and  yet  this 
fault  was  helped  by  verdidlj  per  cur.     12  Mod.  422.  Mi«h.  12 
W.  3. 
'***!?•.  10*  In  affutnpftt  the  plaintiff  declared,  that  in  eonfideration  that 

X )  W.  t!^  ^^  ^^^  delivered  to  the  defendant  a  chariot^  and  had  agreed  to  permit 
S.C.  but  him  to  have  the  ufe  of  it  for  one  yeoTf  the  defendant  promifed  to  pajf 
S.  P.  does  200 1.  but  it  was  not  alugfd  that  the  defendant  had  '^^  ufe  of  xht 
not  appear,  chariot  for  a  year*,  and  this  after  a  verdift  for  the  plaintiff  was 
Raym.Rep.  Qioved  in  arreft  of  judgment.  Scd  non  allocatur;  for  after  a  vcr- 
€%o.  S.C.  di£l  \tft>all  be  intended  ti;i2X  he  Had  the  ufe  of  it  for  a  year,  as  it 
does^ii^*  appears  that  the  chariot  was  delivered  to  him.  Comyns's  Rep. 
appear.         I16.  pi  80.  Pafch.  IJ  W.  3.  p.  R.  A^ay  v.  King.  *   " 

l8«  Want  of  attorntnent  in  debt  for  rent  ky  the  affsznee  pf  thQ 
reverfion,  is  aided  by  verdidli  per  cur.  obiter.  2  L(C^ym.  ^p« 
81 1.  Mich.  I  Ann. 
Arg.  TO  .19*  Though  a  title  which  cannot  be  good  QW  never  be  ai(fed  \)j 
citciHab'  *  verdiA,  yet  a  title  in  a  declaration,  which  is  only  imperf^SiJyfit 
fj6.  ii7.\j^r'^>  "^  where  the  want  of  fomefhinff  omitted  tmy  be  fupplied  by 
and  Palm. "  iMUftdnunt^  is  cured  W  verdidl,  i  Sajs.  365.  pi.  5,  HiU.  4  Ann« 
4>J;  ^l     Crowthcr  v.  01d|icld. 

A^  wbcrit  a  MHint  was  of  a  to/*yhobl  ejiot.,  ivitboutfryirr^  jIA  volufitattm  domM,  and  this  was  held  well 
Mhir  a  'verdi^f  hecaufe  the  lands  were  aUtgrd  and  (and  lo  hi  pat^tl  oftbt  manor,  and  tku  by  cuficm  tbt 
^/ivtf^aH  ttmns  eitfiamariut  kid  common,  which  woiiid  not  be  unlefi  ii  was  copyhbld.  i  Salk.  3M. 
pj.  5.  HiU*  4  Ann.  R.  R.  Ci  owtlier  v.  OWfield. 

$0  wliera  i^-m^r  foryart  pttJetiM  for  a  Mfay  lyafito  ffiMt  time  out  of  mind,  and  that  the  de- 
lendacic  oMtrua«d  'it,  and  -had  a  vfcrdiift.  The  cbtiiit  ie(  forth  alfo  %  irnmnuf  «i  fumt  ^  m  nrmi^ 
mut  M  f^  the  wky  did  lead*-  1c  was  held  upon  a'motioo  in  aireft  of  judgment,  tliat  this^U(tdefe<% 
was  cured  by  the  verdlAj  biic  that  the  firft  was  incurAble,  and  fo  judgiitent  arreted.  Garth*  ^2** 
Mich*  9  W.*3.  B. R.  Dawney  y.  Cafhford."**  '^i  Salk.  363.  pi.  a.  ^orneT.  Caihfbrd,  S.  C  «• 
cording)y.w.-S.C.  admitted' by  the  t&tm,  and  fsAA  that  though  the  plaiotiiCm 

[\qi   1    P^^f^^^ry  aAxons  may  dedara  upon  his  noife^^  without  fecung  out  a ticl^ ye( iC 
T    .  -    J     he  undertak*'  to  Jtt  out  a  t\tU^  andjhtu/s  a  oa4  <"M>  tbou^  he  Mf:d  n9t  iavgjhmm  amy^  the 
TcrdtA  eailnbt  cure  it.   j  ^alk.  365.  in  tafe  of Cruwtbii^  V;  Oldfteldl  ' 

ft  I.  If  the  jvity  finds  a  title  where  nosu  apf^ears  its  tbf  d^cleirja$ump,» 
it  W^  1^  fed  W  *cl^.  ^  cafe  bjr  the.  yt^^i  pqr  fiM^ ^^  J*  V 
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luijofnatur^    See  11  Mod*  179*  i8o.  Triiu  7  Aiuii  B.  R.  Willet 
vi  Bofcomb* 

a2.  In  cf^i  the  pUintiff  declares  that  he  was  pofleiTed  of  a  farm 
and  a  river,  apui  D^  in  cwiC  Devon,  and  the  defendant^  to  damage 
the  plaintiff^s  %m  and  river,  did  at  a  place  vcat  Davys*s  dofe 
iir  com?  Dorfftj  dig  huo  JUuhi^^andfivirtedtlHpUiintijf*s  waUr  out 
pf  the  rivers,  ai|d  damaged  the  ipeadows,  but  does  not  fay  per  quad. 
It  was  ohj^^d  in  arreft  (^judgment,  that  this  declaration  was  ill» 
mtjbfwing  tkai  the  diverting  rf  the  WflUr  was  eonftquintial  of  the 
digging  the  ditches,  which  is  tne  jet  or  gift  of  the  aAion ;  fo  that 
this  is  np  more  than  trefpafs.  But  the  court  were  of  opinions  that 
after  verdi^  it  (hall  be  intended  that  it  was  proved  to  be  confe* 
quentiaL     11  Mod.  257.  pi.  la.  Mich.  8  Ann.  B-K*  Leveridg^ 

V.  Hoflcins* 

23.  Where  a  ffeeial  requeft  in  an  affumfftt  (bould  be  alleged^ 
and  is  not,  it  is  fatal  on  demurrer,  but  helped  after  verdid.  I  a 
Mod.  44*  Mafters  and  Marriot. 


(X.  a)    Want  of  Averment  aided  by  Verdid. 

I.  TN  trefpafs  ijfue  was  on  a  frefcriftionfor  common  ^fa/lure  in^ 
-^  iCQ.Ar  aUhis  Jheep  levant  and  coueoant^  in  and  upon  the  de^ 
nufne  lanas  efW.  '{/i)bich  lie  and  are  in  A.  aforefaid,  every  year* 
Exception  was  taken  for  the  uncertainty,  becaufe  it  did  net  appear 
that  thofe  weredemefne  lands  which  lie  in  A*  For  it  was  ill  pleaded^ 
and  ought  to  be  averred;  but  it  being  after  a  verdidt  was  held 

food,  and  judgment  for  the  plaintiff*    Brownl.  a3a.  Hill.  9  jac» 
>uncomb  v.  Randall. 

2.  In  ejedment  the  declaration  was  sepon  a  leafefir  3  yearsj  if  Keb*  176, 
the  feme  of  the  ptaintijfjheuld  fo  long  live,  and  hath  not  Jbeton  that  EIv* '^^ 
the  feme  $s  yet  alive.    After  verdid  this  was  moved  in  arreft,  and  \^u  Jfn. 
the  common  difference  taken  10  £•  4,  &c.  where  the  declaration  S.P.  held 
IS  in  a^ion,  in  which  damages  only  (hall  be  recovered)  there  it  is  not  according- 
requifite  to  fliew  the  life  of  cefty  que  vie  \  but  where  the  term  is  ({^  to 
alfi  to  be  recovered^  there  a  continuance  of  the  eftate  ought  to  be  S.  C. 
be  (hewn.    Sed  tota  curia  contra,  becaufe  this  being  afier  verdiA, 

is  made  good  by  the  ftatute  2 1  Jac.  cap. ...  of  amendments,  if 
cefty  que  vie  be  yet  alive,  the  which  we  mzjexamine  by  thefheriff^ 
&c.    Sid.  61.  pi.  30.  Mich.  13  Car.  2.  B.R.  Anoxu 

3.  Debt  upon  an  obligation  conditioned  119  pay  the  plaintiff  on  ht$ 
marriagty  or,  &c.  Although  his  marriage  was  not  alleged  to  he 
tempore  brevity  and  (b  might  be  after  the  a£lion  commenced}  yet 
after  verdifk  it  ihail  be  intended  to  refer  to  the  time  of  die  writ; 
Lev.  41.  Trin.  13  Car.  2.  B.  R.  BaiTet  v.  Morgan. 

4.  In  trefpafs  the  defendant  ju/lifies  by  reafan  of  commanj  in  die 

?lace  where,  for  catde  levant  and  couchant^  and  does  not  aver  th$ 
eafts  were  levant  and  coucbant^  this  is  aided  after  a  verdi^   Vent. 
24.  Trin.  21  Car.  2;  B.  K;  Anon. 
^  H  h  2  5.  la 
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5.  In- debt  againji  an  executor  it  was  averred^  that  the  executor 
did  not  pay  ity  fed  adhuc  injuftc  detinet ;  but  did  net  aver  that  the 
teftator  had  not  paid  in  his  Isfe'time^  this  was  faid  per  qur.  to  have 
been  held  aided  after  a  verd[i£L    Vent.  137. 

6.  The  plaintiff  declared  in  a^ion  fur  le  eafe^  for  that  whereas 
the  cattle  of  the  defendant  were  impounded  by  A.  B.  that  the  de- 
fendant ^r^mj/^^  the  plaintiff  that  if  he  would  deliver  them  out  of  the 
poundy  be  would  fave  him  harmUjs  from  Am  B.  and  then  fets  forth 
that  A.  B.  brought  a  parco  fraSlo  pro  deliberatione  of  the  cattle,  and 
recovered  fo  much)  and  that  the  defendant  licet  fapius  requiftus  had 
not  faved  him  harmlefs,  per  quod^  &c.  and  verai^  for  the  plaintiff; 
and  it  was  argued  that  he  hath  not  here  averred  that  he  did  deliver 
them.  Judgment  was  arrefled ;  for  they  held  the  delivery,  of  die 
cattle  to  be  a  material  traverfable  point,  and  not  holpen  by  verdi(9:, 
and  though  he  fays  he  was  fued  in  a  parco  fra£lo  pro  deliberatione, 
fo  he  might,  and  not  deliver  the  catde.  Skin.  141.  Mich.  35  Car.  2. 
B.  R.  Anon. 

7.  Action  for  a  duty  for  weighing  goads  at  the  common  beam  in 
L.  fetting  forth  that  the  lord  may or^  ice.  time  out  of  mind,  kept  a 
common  beam  and  weights^  and  fervants  to  attend^  and  that  the  de^ 

fendgnt  bought  goodsy  but  did  not  bring  them  to  the  beam  to  be  weighed. 
After  a  verdi£t  for  the  plaintiff  it  was  moved,  that  the  plaintiff  had 
not  well  applied  the  cuftom  to  the  prefent  cafe,  in  not  averring  that 
the  goods  were  fuch  as  were  ufually  fold  by  weight,  and  if  not, 
then  it  is  no  breach  of  the  cuflom  in  the  declaradon ;  befides  it 
was  not  alleged  that  the  plaintiff  had  not  paid  the  cuflomary  toll 
for  weighing.  But  per  3  judges,  contra  AUibone  J.  thefe  faults 
are  cured  by  the  verdift.  Carth.  67.  Trin.  3  Jac.  2.  B.  R.  Jef- 
feries  (Ld.  Mayor)  v.  Watkins. 

'  8.  In  debt  upon  the  fiatute  of  tithes  of  2  £.  6.  and  demanded  the 
treble  value,,  the  plaintiff  counted  only  that  defendant  had  carried 
away  the  corn  without  fetdng  out  the  tithe,  but  did  not  aver  that 
defendant  had  not  made  any  agreement  with  him  for  die  tithes,  as 
the  fiatute  mendons.  The  court  vras  of  opinion  that  the  decla- 
radon was  ill  had  it  be6n  demurred  to,  but  was  helped  by  the  ver- 
dict, for  had  any  agreement  been  proved  at  the  trial,  the  plaintiff 
could  not  have  obtained  a  verdifl.  Carth.  304.  Pafch.  6  W.  ic 
M.  in  B.  R.  Alflon  &  al*  v.  Bufcough. 

9*  A.  brdught  debt  in  right  of  his  wife  due  to  her  before  co« 
verture,  and  counted  that  the  debt  was  not  paid  to  the  wifcy  but  did 
not  fay  that  it  was  not  paid  to  him  pofl  defponfaKa ;  it  was  ad- 
judged ill  upon  a  demurrer,  though  it  had  been  good  after  verdi£t^ 
cited  by  Treby  Ch.  J.  'as  a  late  cafe.  Ldr  Raym.  Rep.  284. 
Mich.  9  W.  3.  Anon. 

10.  AJfumpfH  in  conftderation  that  the  plaintiff  would  accept  Q  t0 
be  his  dniorfor  20/.  due  to  him  from  A.  in  loco  A.  and  averred  that 
he  did  accept  C.  fore  debitorem,  &c.  This  was  adjudral  good 
/after  a  verdift,  without  exprefs  averment  that  A.  was  difcharged<^ 
and  judgment  affirmed  in  die  Exchequer  chamber  by  4  judges 
againft  3.    i  Salk.  ^29.  pi.  30.  Pafch*  9  W,  3.  £.oc  v.  Hau|;h. 
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11.  A  verdiS  will  aid  a  defeSive  averment  of  the  indorfement  of 
a  bill  rf  exchange*     See  Bills  of  Exchange.     Eaft  v.  Effington. 

12.  In  cafe  upon  an  agreement  that  the  plaintiiF  was  to  buy  for  ^®  ^»^ 
the  defendant  all  the  plumbs  he  could,  &c.  the  plaintiff  fliewjS  that  he  (2.J*]^V49. 
bought  fo  manv,  the  want  of  averring  that  they  were  all  he  could 

buy  is  cured  oy  verdidl ;  for  unlefs  the  plaintiff  had  proved  that 
they  were  all  that  he  had  bought,  or  could  buy,  it  would  have 
been  againft  him  for  want  of  proving  the  performance  of  the  con(i- 
deration.    2  Ld.  Raym.  Rep.  1060.  Mich.  3  Ann.  Anon. 

14.  Where  a  verdift  has  found  words  fpoien  of  the  plaintiff  as  [  4O3  J 
brotbtr  of  the  defendant^  it  is  fufficient,  thou^  no  averment  was 
in  the  declaration  that  he  was  his  brother.    Comyns's  Rep.  528. 
Pafch.  9  Geo.  2.  C.  B.  Caftell  v.  Baily. 

(Y.  a)  Nudum  Paftum,  or  where  no  good  Af- 
fumpfit  or  Confidcration  of  Suit  is  (hewn,  aided 
by  Verdidl. 

J.  TN  a  replevin,  the  defendant  avowed  for  a  rent^charge  for  that  j[f^*  V^* 

A   J.  S.  feifed  of  a  rent,  bargained  and  fold  it  to  him,  and  t^^cSiU 
Jhewed  the  indenture  to  be  inrolled  within  fee  months  virtute  cujus,  Ums  s.  c. 
and  theflatute  ofufes,  he  was  feifed,  and  for  a  year's  rent  iince  the  according- 
affignment  avowed.  The  plaintiff  traverfed  the  grant  of  J.  S.  prout,  jjj™^ 
and  found  for  the  avowant,  and  moved  in  arreft  of  judgment)  for  the  au 
that  he  entitles  himfelf  by  bargain  and  fale,  and  the  ftatute  of  vowam.— ^ 
wfes,  and  doth  not  Jbew  that  it  was  in  conjideration  of  money  5  but  GmUiam*°* 
the  court  held  the  pleading  good  after  a  verdiA ;  and  it  Jhall  be  v.  Mun* 
intended  that  evidence  was  given  of  money  paid.     Vent.  io8«  Hilh  ningum 
22  &  23  Can  B.  R.  Monnington  v.  WiUiams.  Twifd2? 

Ihought  the  exception  material,  and  judgment  ftayed  iintil»  &c.«— *S,  P.  uiiere  replenn  wai 
brought  again(l  the  heir  of  a  fecond  grantee  of  the. rent-charge,  in  which  the  plaintiff  pleaded 
Kon  eft  fa^um  of  J.  S.  and  iflue  thereupon,  and  verdiA  for  the  defendant,  and  the  fame  ex. 
oeptions  taken,  ana  alfo  that  this  cannot  be  aided  by  the  verdict,  becaufe  the  ifliie  was  takea 
upon  the  other  deed  of  T.  S.  Sed  non  allocatur ;  for  per  cur.  if  the  plaintiff  had  taken  iflcM 
upon  the  bargain  and  fale,  and  it  had  been  found  for  the  defendaiit,  it  bdd  been  good  after  a  ver-« 
«liA  though  no  exprefs  confidcration  had  been  mentioned,  as  in  the  gas  a  of  *  Barbir  v. 
Fox,  ill  the  time  of  Car.  a.  in  B.  R.  where  a  bargain  and  fale  was  pleaded  Pro  quadam  pey 
cunix  fumma,  without  facing  what  fum,  yet  it  was  adjudged  to  be  aided  bv  tlie  verdl^.  TJiea 
in  this  cafe  the  plaintiff  has  waved  the  benefit  of  this  exception  by  taking  iiTue  opmi  the 
other  deed  ;  but  if  be  had  demurred  this  fault  had  been  laul  to  the  defendant ;  but  now  after  * 
verdi£t  it  is  good  enough,  and  therefore  judgment  was  given  for  the  defendant.  Mili,  Ice  ft-Ld* 
Raym.  Rep.  if  i.  Mich.  8  W.  3.  Stream  v.  ^yer. 

^  The  mentioning  that  cafe  as  adjudged  upon  the  point  mentioned  feems  to  be  by  miilake» 
that  cafe  being  another  poioCt  as  may  be  feen  at  tit.  Adkioos  (Z.  3)  pi.  ai.  and  at  tit* 
Heir  (K.  a)  pL  13.  but  it  feema  that  the  cafe  intended  is  the  principal  cafe  above  of  Moniungtog^ 
r.  Wuliams* 

2.  After  verdid  in  aJJianp/H  the  judgment  was  arrefted,  becaufe 
it  was  a  nudum  paSfum,  and  the  court  would  not  intend  a  confidc- 
ration.   Sec  tit«  Actions  (O)  pK  2i.  Mich.  4  Ann.  Courtney  v. 

\-J^i--3  Hh3  (Z.»> 
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(Z.  a)      Other  Faults  in  Declarations,  aided  by 

Verdidt. 

Palm.  4^0.  I.  'T^  H  E  plaintifF  fet  forth  that  he  vn^feifid  rf  M  hmfk  Mi  mea-* 
H.arnfon  v.  .  X  ^^^^  j^^  prefcribid for  a  way  th^tto^  &c.  and  after  a  vcr- 
2^  ^  Lac'  ^i^  f^^  ^^^9  manv  exceptions  were  taken  to  the  declaration,  as 
xio,Harn«  that  it  was  not  faid  to  be  antiquum  mefuagiunt,  nor  ihewed  it 
^c^'^^^d'  ^^^^"  whither  the  way  did  lead,  nor  in  what  town  it  was,  n6r 
^Ri'^anV  ^^  manner  of  way  it  was ;  it  was  held  that  the  verdift  had  aided 
juUgment     and  made  good  all  the  imperfections  in  the  declaration,    3  Bulft« 

^Zi%       3^*  ^*"'  '  ^^'  ^'  ^*  Harrifon  v.  Rock. 
^   "'  *  2.  In  debt  upon  bond  for  performance  of  covenants  in  an  inden- 

ture, the  plaintifF  declared^  tbvt  £.  covenanted  that  J.  S.  umsfeifed 
r  404  1  in  fce^  whereas  the  indenture  was^  that  y.  S.  covenanted  that  E* 
was  Jetfed  in  fee  \  this  variance  fball  not  ftay  judgment  after  ver- 
di(5i,  for  it  was  the  defendant's  fault  not  to  take  advantage  of  it 
upon  a  demurrer,  but  fuice  iflTue  is  well  joined  upon  afErmative 
and  negative  and  found  for  the  plaintifF,  he  fhall  have  his  judg<* 
ment.     Sid.  48.  pi.  10.  Mich.  13  Car.  2.  B.  R.  Pigg  v.  Waters. 
3.  In  debt  for  a  moiety  of  tithes  of  D.  if  was  found  fot  the  plain«t 
dfF,  and  now  moved  in  arreft  of  judgment;  that  it  appears  by  this 
.declaration,  that  rhe  plaintifF  is  tenant  in  common  with  another, 
for  be  has  declared  of  the  moiety  j  and  being  tenant  in  common, 
tenants  in  coounon  muft  join  in  perfonal   a£tions.  As  debt  or 
avowry  for  damage  fea£uit ;  but  it  was  refolved  that  the  plaintifF 
fhall  Kave  judgment,  f6r  this  being  after  verdUl  Jhall  not  be  intended 
a  moiety  in  common^  but  a  moiety  ih  law.     Sid.  49.  pi.  1 1  Mich* 
13  Car.  2.  B.  R.  Gole  v.  Banbury. 
JnMtatus        4.  The  decbu-ation  was,  that  the  defendant  yms- indebted  to  the 
fdv»jS^tU  Pl^i^^ijr,  ^^fi  ^'^^^  money  recovered  to  the  uje  of  the  defendant  i  af-* 
Jefeadant  f'^  tcr  verdid  for  the  plaintiflF  it  was  moved  m  arreft  of  judnnent, 
thtjbiaintif,   that  an  adion  would  not  lie  for  money  reoeived  by  the  defendant 
I?i'^  ift'  ,  to  the  defendant's  ufe,  but  becaufe  it  might  be  money  lent  which 
^mHi.  ic   the  defendant  received  to  hi$  own  ufe,  the  court  after  verdid  will 
iv^smQvcd  prefume  that  it  appeared  fo  to  the  jury.    Mod*  42.  HilL  21  &  2t 
3fa  th^     ^^-  ^  ^-  ^-  Nofworthy  v.  Wyldeman.   . 

.aifuinpiic  11^  not,  for  okoorycfceivod  by  one  to  bis  owm  ufe.  It  was  aafwere<]»that  to  conftnie 
this  according  to  the  words  of  the  declaration,  would  dire^ly  coatradift  the  verdiA ;  and  fajr* 
ing  that  it 'was  for  money  received  for  the  pfaiintifl^  was  ftifficient  withont  faying  Ad  ufimiy  &c 
and  therefore  the  Ad  ufttqi  ftipereuoes  being  contradi^ry^  ooght  to  be  reij^tfted.  And  jedg^ 
ineiu  nifi  pro  quei*.  1%  Mod.  511.  Pafcb.  13  W.  3.  Palmer  v.  Stavely.**— 1  Salk.  z^  pi.  7. 
S.  C^r-— Ld.  Raym.  Rep.  669.  S.  C.  accordingly.*-— Corny ns's  Rep.  115.  pL  79.  S.  C*  ae« 
cordingly. 

s  Keb.  734-  4.  In  ddt  f^r  Mttj  die  plAiti(i#  deehvetf,  ihit  htt  ief  the  defen- 
Sorp'v^ja-  dant  fuch  land,  anno  16  of  thte  king,  ^uamditt  onMrns  pemilfus 
cobfon^sx'  pla€>eret\  and  t\iix  anno  x(.  thi^  defendant  entered  and  occupied  it 
fays,  that     pro  uno  anno  tunc  ptoxime  fquent*  and  becaufe  the  rent  was  behind 

j^^\'d?t  H^  P^^  f^^*  ^^^^  fi^^^*  ^^*  ^^  brought  the  aftion,  upon  which  it 
but  curia  '  was  demurred,  becaufe  the  fcnt  is  ^eman^^  fpf  tbc  ^qir  W^^^g 

contraband  |^l 
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18,  and  it  is  not  (hewn  that  the  defendant  cnjored  the  land  longer  that  the  lU 
than  anna  17.  and  in  debt  for  rent  upon  a  Icafc  at  will,  ocCupar  materia?;* 
tion  of  the  tenant  mud  be  averred ;  but  it  was  anfweredy  that  ^9  feaaajora|2« 
pradiSfo  atmo  refers  to  the  year   mentioned  before,  which  was  <u^* 
next  following  the  leafe,  and  it  might  be  fakA  finiu  anno  x8.  for 
fo  it  was  ended  then,  or  at  any  time  after ;  and  the  court  fald,  it 
would  be  dearly  good  after  a  verdiS,  but  being  upon  a  demurrer 
they  would  advife.     Vent.  108.  HUl.  22  &  23  Car.  2.  B.  &. 
Calthorpe  v. 

5.  In  caft^t  plaintiff  declared,  that  the  defendants  (the  te* 
.nants  and  occupiers  of  fuch  a  parcel  of '/tf/fdf  at^oining  to  the 
plaintifB)  have  time  out  of  mind  maintained  fuch  afence^  and  that: 
from  the  23d  of  April  U  the  '25/*  rf^^^  ^  ptjiea  the  fence  ky 
9pen^  and  diat  una  equa  of  die  plaintiff's  went  through  the  gt^^ 
and  fell  int$  a  ditch  the  2%th  of  May^  l^  fuhmerfa  fuit.  Upon  Not 
Guilty  pleaded,  and  found  for  the  phuntiii^  it  was  moved  Jn  arrefl 
of  judgment,  diat  the  caufe  rf  a^ion  is  laid  afier  the  2fth  ^Mayy 

.  and  (for  aught  appears)  the  fence  might  be  good  at  that  time, 
though  it  is  laid  to  be  open  till  the  25M  of  May- (if  poftea'^,(tA  aoii 
;dIocatur ;  for  ift,  It  la  after  yetdiS.  2dly,  It  is  Aid  exprefsly, 
that  the  beaft  was  loft  m  defeSlu  fenfurarum^  and  fo  c4nmi  he 
intended  hut  that,  it  was  down  at  the  time.     Vent.  264,  265.  Mich* 

,  26  Car.  2.  B»  R.  Anon. 

7.  InknShli  words  in  the  declaradon  were  helped  by  the  ret-  f  40  C  1 
dia.  See  Ctrdi.  131.  Pafch.  2  W.  &  M.  B.  R.  Nightingale  and  "^^  ^  ^ 
Fowles  V.  Bridges.  .  ^  . 

8.  If  on  eiyer  of  the  deed  you  have  avowed  otherwUe  than  you 
oughty  it  may  be  taken  advantage  of,  though  after  vercfidl:,  as  tbey 
may  of  any  thing  which  makes  the  avowry  abateehk  \  for  we  mult 
judee  upon  the  whole  record  \  per  Holt  Ch.  J.  5  Mod.  29  Trin. 
7  W.  3.  6.  Rf  in  cafe  of  Wsn^d  v.  Evans,  alias  Everard* 

9.  In  trefpafs^  &c.  the  plaintiff  declared  that  the  defeodanl  on  Carth.  389* 
J  Feb.  8,  W.  3,  widi  force  ind   arms,  Uc.    Upon  Nat  Guilty  ciS'i^jW. 
pleaded  the  plaintiff  had  a  verdiA.    It  was  infifted  that  he  ccfuld  ^i^  Mod, 
not  have  judgment,  becaufe  the  declaration  vjas  ^Eaftcr  term  laft  t<»-  Bbck* 
of  a  trefpafs  dose  i  FcK  6  W.  3.  whrcfa  time  is  not  yet  come.    On  ^\  J*  5  ^^ 
ibe  other  fidei  it  was  argued  that  this  was  helped  by  the  ixrdt^l ;  and  chit  b&! 
fpr  the  platnuff  could  never  have  had  a  verdi^  unkfs  the  trefpafs  jng  moved 
had  been  proved  to  be. done  before  the  bill  filed ;  for  be  could  give  •^^'^^j"^ 
nothing  in  evidence  after  that  time.     And  per  cur.    There  muft  Konhey  for 
he  evidence  given  of  a  hO.  done  before  the  i£bon  brought  \  dkat  the  piaintifT 

.  the  time  is  but  a  circumftance  of  a  thing  done;  for  when  by  a  f^j'^^^V. 
traveife  it  is  made  part  of  die  ifiiie,  fiich  traverfe  is  never  cood;  ifthecinio' 
.  aod  fo  the  plaintiff  had  judgmentt    5  Mod.  286.  Mich.  8  W.  3.  in  the  de- 

Blackwell  V*  Ealcs.  daration 

had  been 
ate-  the  btU  filed,  and  be^e  the  trial»  the  jodfifnent  muft  be  arrefted ;  beeawTe  then  it  would 
tMve  appeared  Hie  i«ry  gave  daroagas  for  an  adton  ariftng  fince  the  fait  commenced  ;  but  in 
this  cafe  th<;  time  being  after  the  trial,  it  is  as  if. there  were  no  time  at  all,  it  being  impoffiblct 
'  and  therefore  holpeo  tfter' verdia.^— 8.  C.  cited  xi  Mod.  109. 

10.  Bis petitum  is  aided  by  verdi^  but  ill  upon  demurrer;  per 
Treby  Cb.  J,    Ld.  Raym.  Rep.  241.  Trin.  9  w*  j, 

Hh  4  gi.  Trefpafs 
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6  Mod.t{o,  II.  Trefpafs  /aid  in  a  former  king^s  time^  contra  pacem  oftbepre-^ 
S.  C.  Jent^  is  ill  on  demurrer,  but  cured  by  verdid.     2  Salk«  640.  pi. 

II.  Mich.  2  Ann.  B,  R.  Day  v.  Mufkett. 
This  is  the         12.  Where  a  prefcription  was  laid  in  all  tht  occupiers  of  fucb  a 

'where  *af  ^^fi"^  fi^  *^^^  ^^^-^  '''"^  ^^^  ^f  ^'^  ^^'^^  repaired  a  fence  \  this  is 
bad  p*-e.  too  general,  and  thetefore  ill ;  for  tenants  at  will  or  at  fufferance, 
fcription  is  diffeifors,  &c.  are  occupiers,  and  they  cannot  cliarge  the  land  \  yet 
b^^  veniia  becaufe  iflue  was  taken  upon  the  prefcription,  and  a  verdi£^  had 
and^is^afiiy  found  it,  adjudged  that  it  was  helped  by  the  ftatute.  Cro.  E.  445. 
dtifwcrcd ;    pi.  9,  Mich.  37  &  38  Eliz.  C.  B.  Auffyc  v.  Fawkener. 

for  firft. 

How  was  it  poflible  that  any  finding  of  the  jury  coold  nnaintain  that  prefcriptton,  which  the  law 
fays  is  naught  ?  And  yet  that  is  the  cafe  here ;  for  here  the  prefcription  was,  that  the  defendant 
and  all  the  occupiers  of  the  faid  dofe,  time  out  of  mind,  fcr.  This  prefcription  was  by  the  court 
held  too  general ;  for  a  tenant  at  will  or  dilfeifor  may  he  occupiers,  xdly,  This  cafe  is  denied 
to  be  law,  Mich.  9  Ann.  Thorn  v.  Rookby ;  Arg.  10  Mod.  300,  301,  in  cafe  of  Mullon  v. 
Yateman.'  '  .  ,  .        ' 

'  '  13*  A  verdi£l  will  not  cure  where  upon  the  declaration  it  mani^ 

fejiiy  appears^  that  no  evidence  whatfoever  can  maintain  the  ijfue ; 
per  cur.  lo  Mod.  313.  Pafch.  i  Geo.  B.  R.  in  cafe  of  Stafford  and 
rorcer. 

14.  In  an  a£lion  on  a  policy  of  infurance  the  plaintiiF  counted 
that  the  Jhip  was  laden  with  goodsy  and  bound  from  S.  to  T.  and  that 
the  Jhip  aforefaid  and  goods  aforefaid  were  drowned.  After  judgment 
for  the  plaintifF  it  was  affigned  for  error,  becaufe  the  goods  only, 
and  not  the  fhip,  were  infured.  But  per  cur.  This  being  only  an 
infurance  on  the  goods,  nothing  could  be  given  in  evidence  at  the 
trial  but  the  lofs  thereof,  without  which  the  plaintiff*  could  not 
have  a  verdiA,  and  judgment  was  affirmed.  8  Mod.  380.  Trin, 
II  Geo.  I.  Cambridge  v.  Lea. 
f  406  ]  IS-  Whatever  is  efj'ential  to  the  gift  of  the  aHion^  and  cannot  be 
r  .  •  cured  by  a  verdid,  zxtfuchfubjiantialfa£ls  as  ms^  be  laid  in  pror 
per  time  and  place,  fo  that  the  defendant  may  traverfe  them  di/linStfyy 
if  he  pleafes;  for  as  he  may  traverfe  the  whole,  fo  he  niay  tra- 
verfe each  fubftantial  part,  in  ordet  to  put  the  weight  of  the  caufe 
upon  any  thing  that  will  tut  an  end  to  the  caufe  \  and  this  is  al- 
lowed that  the  jury  may  pe  more  eafily  attainted  of  falfe  verdiS^ 
but  fuch  part  of  a  declaration  as  cannot  make  a  fubftantive  iifue 
ihall  be  intended  after  verdi6t,  becaufe  they  are  matters  of  form 
onlv,  which  the  ilatute  defigned  to  cure,  and  therefore  if  the 
plamtrfF  declares  that  the  defendant  promifed,  if  the  plaintifF  mar- 
ried his  daughter  at  his  requeft,*  that  he  would  give  him  lOl.  and 
aUeges  in  fad  that  he  did  marry  her,  but  does  not  allege  any  re- 
jqueit.  This  is  good  after  verdift,  becaufe  the  requeft  is  only  a 
Sform,  in  which  the  promife  was  conceived,  and  not  an  eflential 
part  of  the  promife  to  be  proved  to  be  precedent  to  the  marriage ; 
for  the  father,  unlefs  he  had  defired  the  match,  had  never  made 
the  promife;  and  therefore,  fecundum  fubjedam  materia^,  it 
cannot  be  fuppofed  by  the  intention  of  the  parties  that  a  previous 
requeft  fliould  be  neceflary,  and  therefore  Iball  be  intended  aftes 
yerdift.    G.  Hift.  of  C.  B.  in.  ii2,  • 
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•  * 

(A.  b)     Miftakes  or.Omiflions  in  Pleadings,  aided 

by  Verdidt. 

X.  TN  praclpe  quodx^daX  ^e^  tenant  for  life  made  default  after  Br.Coun- 
•^    default^  and  he  in  reverfion  prayed  to  be  received     The  de-  t«n>le  de 
tnandantfaid  that  he  had  nothing  in  the  reverfion  the  day  of  the  writ  S*^*^^s  c.* 
purchafedj  and  did  not  fay  Nor  ever  after^  whereas  he  1^0  purchales 
the  reverfion  pending  the  writ  (hall  be  received,  yet  there  if  it  ht 
found  for  the  prayor  he  fhall  he  received  ^  for  the  verdid  has  made 
the  plea  good.     Contra  if  they  had  found  that  he  bad  nothing  in  re^ 
verfion  the  day  of  the  writ  purchafed\  for  it  may  be  that  he  pur*- 
ahafed  pending  the  writ.     Br.  Verdi£l,  pL  91.  cites  21  H.  6.  13. 

2.  In  formedon  the  tenant  confefjed  thtc^ion^  and  G.  came  and 
prayed  to  be  received  by  reverfion^  and  pleaded  that  the  tenant  had 
only  for  term  of  life,  the  reverfion  to  him.  The  dcTnandant  coun- 
terpleaded that  he  had  nothing  in  reverfion  the  day  of  the  writ  pur^ 
chafed^  and  found  for  the  prayor,  by  which  he  was  received ;  for 
it  is  not  jeofail  where]  it  is  found  for  the  prayor  in  the  affirmative  i 
for  though  he  ought  to  have  faid  that  Nothing  in  reverfion  the 
day  of  the  writ  purchafed,  nor  ever  after,  yet  now  it  is  good. 
Contra  if  it  had  been  found  for  the  demandant  in  the  negative ;  for 

'  there  it  may  be  that  he  had  by  purchafe  or  by  defcent  pending  the 
writ,  though  he  had  not  the  day  of  the  writ  purchafed,  and  then 
jeofail.  Contra  here^  for  now  the  verdidl  has  made  the  plea 
good.    Br.  Repleader,  pi,  18.  cites  22  H.  6.  14. 

3.  In  precipe  quod  rcddzt  the  tenant  pleaded  Non-tenure  the  day  Br.Verdift, 
of  the  writ  purchafed.  This  is  no  plea;  for  i&^  ought  to  fay  Nor  P**  54- cites 
ever  after ;  for  ourchafe  pending  the  writ,  makes  the  writ  good,  ^r  Huffijr 
and  yet  in  the  nrft  cafe,  if  the  verdili  finds  that  the  defendant  was  —But  if  ic* 
fenaht  the  day  of  the  writ  purchafedj  this  fuffices ;  for  the  verdi£l  ^  ^°^^^ 
jnakes  the  plea%ood.    Br.  Verdia,  pi.  53.  cites  3  H.  7.  8.        .     TanVvUL**' 

the  day  of  the  writ  purchafed,  there  this  remains  a  jeofail,  but  is  now  cured  by  the  ftatute  of 
3*  H.  8.  c;ap«  30.  wbere  it  paffes  by  verdia.    Ibid.— -Br.  Verdia,  pi.  55.  cites  6  H.  7. 6.  S  P 
accordingly.— -Br.  Verdia,  pi.  9 1.  cites  21  H.  6.  13.  S.  P.  accordingly.  *   •    -    • 

4*  So  of  Jointenancy.    Br.  Verdift,  pi.  53.  cites  3  H.  7.  8.  r  ^^^  t 

5.  The  Itke  of  arbitrators  and  umpire^  if  the  defendant  fays  that  ^^   '  1 
the  arbitrators  made  no  awardy  this  is  no  plea  ;  for  he  ought  to  fay 
Nor  the  umpire  \  and  yet  if  the  jury  fays  that  the  arbitrators  made 
an  award,    this  makes   the  plea  gooid;    quod  nota,  per  Huiley 
Ch.  J.     For  none  denied  it.    Ibid. 

.6.  If  a  man  pleads^  in  debt  againjt  executor Sy  Ri^ns  enter  h^tns  Br.Vcrdia, 
the  day  of  the  writ  purchafedj  and  does  not  fay  Nor  ever  af^erj  yet  J^i/^'  '1^** 
if  the  other  avers  the  contrary j  and  it  is  found  fir  hintj  then  it  is  s.P.'aocord, 
well  i  for  the  verdift  has  made  the  plea  good.  Br.  Verdift,  pi.  54,  ingiv,  that* 
cites  5  H.  7. 14.  per  Huffey.  "  js  made 

•  /      T-  r  /.  good  by  the 

Itatute  of  31  H.  8.  But  if  it  be  fwnd  tkd  b*  had  Rient  entfr  mains  the  tiay  of  tbt  wrtt  tur^ 

ff^affti,  there  this  remaias  a  jtofuili  but  now  it  is  rmtHtd  ty  tbe  JIatuU  of  jeofails  3*  H.  8.  30, 
where  it  pallet  by  ?erdi£U    Ibid.  "^ 


4P7  armenlttnent  [and  jeofails.] 

But  nvhert  y.  In  trefpofs  the  defendant  pleaded  accord^  that  he  {hould  make 

^Ift^'^i^  /i  5^°  windows,  and  pay  lol.  to  the  pJaintiff,  which  he  his  jifeid. 

good,  a^u  I  he  plaiiltiff  replied  that  Nofuch  accord^  zxA  found  for  the  plain^ 

is  found,  but  tiff.    The  verdifi  has  not  made  the  plea  good ;  for  the  matter  of 

umtfottMl  jjjg  pjg^  ^5  j^Qj  good;  for  accord  ought  to  be  executed,  and  he 

iWTIiw*  ^^  notjhtuun  execution  of  die  wiiidoWJ.     Br.  Vtrdlft,  pl»  82*  cites 

.vcrdi^may  6  Hi  7.  X  6. 
fR^ike  the 
t)leagOod.    Ibid. 

.  (B.  b.)      Other  Faults  in   Pleadings   aided  by 

Verdift* 

».  TN  trefpcfs^  per  KeMc,  ^r^itYt  feoffment  is  pleaded^  and  not  goody 
^   mA  it  is  Jfbntit  th^tt  ffe  if^eoffh  pasj  there  the  verdid  has 
matle  the  ill  plea  good  ty  thej^afute  of  jeofail  32  H.  8.    Br.  Ver- 
diA,  pi.  55.  citfcs  6  H.  7. 6. 

i.  In  ejeAmenf  the  nt^nAsM  pteaded  a  fpeeial  bar.  The  plain- 
tiff by  repU'cditi^  confefftd  a^id  avoided  ity  and  aifo  traverfed.  The 
iJDUe  was  found  for  the  plaintiff.  It  was  afltgned  for  error,  that 
the  ifliie  waft  takdn  whefe  no  iflbe  ought  to  have  been,  becaufe 
the  bar  was  confefted  ahjt  avoided!  Sea  non  attocatur,  becaute  it 
is  rethedied  by  the  (oitute  of  jeofaHs.  Mo.  693.  pi.  959.  in  Cam. 
Scacc.  Smithwiclc  v.  Biiigham. 
ioMo«L  7.  3.  Dgif  wr  a  penal  binf^jpot  The  defendant  pleaded  Nil 
•'^'  debety  and  the  plaintiff  t<)DX  iflue  thereopoJi.     And  thejuryy&w^i 

Nil  SeBttfir  200 L  and  deln^  as  to  100/.  Per  cur.  The  plea  is 
ill,  but  the  vetdifi  Ha^  nt^e  it  good:  We  will  intend  200L 
paid,  and  ari  acquittance'  uiider  feal  (ifroduted  in  proof  dicreof ; 
and  the  jury  may  as  well  a{!>pbrtion  here  as  in  debt  on  a  fimplo 
cohtftft,  where  they  way  mi  Nil  debet  foi*  part.  2  Salk.  664. 
pL  8.  M*ch.  9  Ann.  B.  R.  Iliidley  v.  Stiles, 

4.  As  the  plaintiff^s  action  muft  have  all  eflentials  neceilkry  to 
itiaintajn  it,  fo  the  defeiidaht's  bar  muft  be  efientially  good ;  and  if 
the  giji  of  the  bar  be  mtughiy  it  canli6t  be  cured  by  a  verdid 
found  for  the  defendant ;  but  if  it  had  been  fotuid  for  the  plaintiff, 
he  Ihall  have  Judgment  either  for  the  badnefs  or  fallhood  of  the 
,  bar ;  btit  if  it  be  bad  oniy  in  form^  a  yerdi6t  will  cure  it ;  and  if 
the  gift  be  traverfed^  al)  collateral  circumftances  wiU  be  intended  after 
terdia.    G.  ttift.  of  C.  B-  1^2,  • 
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Jj^J^y*-    (C.  b)     EKfcontinuiiicc  in  Pleadings  aided  by 

3»^  3*7t  VdtliG. 


I£.a  (kfen- 
i^SM  p^.dt 


I.  Ct^e^fs  is  brought  •f  grafs  cid^  and  of  goods  carried  awaj^ 
.  -*  eind  tf  battery^  atta  i^  dtf^dant  jnftifies  for  the  grt^  and 
%^^  ffe\fW*,  andyj^x  ytMing  to  the  battery.  If  iht  pUunfif  Aoet  not 
ittitttbtr    deouuxi  judgment  immediately  for  the  battery,  nor  has  entiy 

thereof, 


dmeMl^  [arid  Jeofail.]  46% 

thereoft  hut  joins  iffue  to  thi  other  two  point Sy  and  it  is  found  for  P^^U  and 
hiw,  this  is  jcofiuX  '  Per  Afcue,  the  rcafon  fecms  to  be  iAafmuch  ^^H^f^^ 
as  the  damages  are  intire.    Quia  nemo  dcdixit.    Br.  lleplcader,  Ajch  plL, 
pi.  48.  cites  21  H.  6.  3}.  and  22  H.  6.  8.  .  ^tbcuttak^ 

bi^  judgment 
forf»i  of  tUftta  nti  amlwtred  lOf  thU  is  a  difconcinuancfi^  hecaufe  lie  decs  not  follot^  his.  intire 
demand  in  the  count ;  bttC  fucd  diCcontinuance  is  cured  1>y  the  verdi6^,  bectufi  it  was,  th^  irtt^nt 
of  the  ftatute,  that  whteii  thef  defoendtd  to  iHRit  they  fhotAd  vi^ve  all  obje^ions  of  tliii  nature  ; 
for  both  parties  by  eKtending  to  tiTue  foppofed  a  caulb  in  cbart ;  and  thervfore  they  ihddld  ndt 
afterwards  make  any  objeAloos  that  the  caufe  was  out  of  court  before  trial.  G.  Uiil.  of 
C.  B.  1x5. 

2.  Trtfprfs  quare  cbnAmfngit  p^iuoi  omMofuby  &c.  (sT  cvm  ibid-Brid^. 
aviriis  diptyhtrat*  concmlcat'  with  itxtn^  borfesj  cwn^jbeepy  &  bog$^  manCh.  j. 
The  defendant  pleads  Qooad  venire  vi  &  armis»  nee  non  totam  22owin^* 
uranfgrefliontfiu  prasd'  prseter  pedibus   ambulando  &  piaeter  the  viz.f«/r^« 
horfes,  oxen,  iheepi  and  cows  Not  guiltjr,  and  fajs  notbrnf  s$  to  H^  '^ 
the  hogSj  but  leaves  the  hogs  out,   and   verdidt  pro  aiierente.  ^1^]{j^ 
Windham  held  this  a  difcontinuance  in  pleading,  and  mat  it  is  thm'S^cl^ 
helped  by  a  verdi6l.    But  Br idgman  Ch.  J.  faid  that  as  to  the  ti^  dtfen- 
queftion  of  difcontinuance,  he  wa$  never  fatisfied  ih  it,  difeonti-  ^^f^^ 
nuance  in  pleadings  as  he  thought,  not  being  atdable,  but  difcon-  l^tf^h^ 
tinuance  in  proceis  is ;  and  it  was  doubtful  to  him  whether  it  was  os  toa/M^ 
the  intent  of  the  ftatute.    In  Sir  John  Barringtoo's  cafe  a  difcon*  |*!^'  ^^/|*' 
tinuance  in  {heading  was  not  helped*    A  venire  fiicias  de  novo  3  j'Xrf,  if. 
was  awarded.    Cart.  51.  Hill.  17  &  x8  Car.  2.  C.  B.  Ayre  v.  fuels  joined 

Gloffam.  and  wdift 

for  the 
)ilaintiiF;  be  a&ed,  What  will  y6ik  have  bettoiARe  of  the  fA  acre  f  Will  ybe  have  it  a  difconti- 
nuance  for  the  3d  acre,  or  a  bar  or  a  new  adion  f  Ht  faid  he  hiid  btfeu  always  of  opinion,  and 
f6roe  of  the  judges  i>em  to  be  of  that  opinioni  that  a  difcontinuance  in  pleading  (hall  not  bf 
helped  by  ihe  llanrfe  of  liofiklu 

3.  If  the  verdi£l  itfelf  made  a  difcontinuancey  tdA  found  part  ^ 
,the  detlaratioHy  and  notJnng  to  thi  other  party  this  is  a  diiconti* 
nuance  not  cured  by  the  ftatute,  becaufe  the  intent  of  the  ifiue  is, 
that  the  whole  event  of  the  matter  in  ifiue  (hall  be  deteroiined^ 
and  the  anfw^ring  to  part,  does  not  anfwer  to  the  precept  of  the 
court,  nor  to  the  defighof  the  ifiue,  which  is  to  determine  the 
whole  caufe,  that  fe  it  may  be  a  bar  to  any  other  a&on.  So  that 
fuch  imperfed  verdid  ought  not  to  be  received  by  the  judge  of 
nifi  prius,  it  not  anfwering  to  Ae  ifiue,  and  if  it  be  received  it 
ought  not  to  be  entered  M>f  record,  and  if  it  be,  it  is  erroneously 
becaufe  the  whole  matter  in  ifiiie  is  not  anfwered,  and  a  venire 
facias  de  novo  ought  to  be  awarded,  to  that  the  whole  matter  in 
iffiie  may  be  determined  in  that  adion,  and  this  is  not  aided  by 
the  ftatute^  which  did  not  intend  to  help  imf^rfedUons  of  the  ver- 
dr<£l,  which  is  ftiO  defigned  to  make  an  intire  end  of  the  ifl!ue,  but 
it  helps  the'  dilcdhtinuance  before  the  verdi^  becaufe  the  verdift 
is  a  foundation  by  the  ftatutt  for  the  jwtement,  which  the  parties 
cannot  by  mlftake  change  or  alter.    G.  Uift.  of  C.  &   12S» 

.  126. 
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^^ff'^T   iP*   ^)      *  Immaterial,  Informal,  or  Impoffibic, 


mai  ilTue  is 


where  it  is  and  Iniproper  Iflues,  aided  by  Verdidl. 

not  traverf- 


cd  in  a  right 


manner.        I*  7^  E  BT  again/I  executors',  wbo  pleaded  that  they  had  not  ad-^ 
r  *  R*'^  j?^        ^^^  mini/lered  as  executors  any  of  the  goods  which  belonged  to  the 
"  '     tejlator  at  the  time  of  his  death.     And  per  cur.  the  iflue  is  not 
good ;  for  it  may  be  that  they  have  recovered  debt  as  executors 
after  the  death  of  the  teftator,  and  it  may  be  that  they  have  re- 
taken goods  which  were  taken  by  a  trelpaflbr^  or  recovered  dar 
mages  for  them ;  but  the  verdict  found  that  they   adminiftered 
goods  which   were  the  teftator's  at  the  time  of  his  death,  and 
therefore  the  verdi(^  has  made  the  plea  good.    Quod  nota.     Br. 
Verdift,  pi.  ii.  cites  7  H.  4.  39. 
3  ^e.  66*  2«  The  plaintiff  counted  of  a  covenant  to  have  three  years  hoard 

m"  ??'  &  *"  marriage  with  the  defendant's  daughter.  The  defendant  pUad^ 
ao  El'iz.^  ri  that  he  did  not  promife  tiuo  years  boards  and  fo  iiTue  was  joined 
C.B.Kirlee  and  tried.  This  is  not  aided  by  the  ftatute,  becaufe  it  is  no  ijfue^ 
T.  Lce»s.c.  and  jjy  ^ot  meet  with  the  plaintift,      Godb,   56.   Are.   cites 

IS,  that  the      ,^  ti:  ^  ^  o 

promife  was    ^9  ^"^• 

to  board  them  and  two  fervants,  and  to  find  pafture  for  i  geldings,  &c.  The  defendant  confefled 
the  promife  as  Co  boarding  the  plaintUf  and  his  wife»  but  cr&verfed  as  to  the  fervants  and  geld- 
ings. The  piaintilf  replied,  that  the  defendant  promifed  to  find,  &c.  for  3  years  next  following, 
and  fo  to  ilTue,  and  found  for  the  plaintiff.  It  was  moved  that  the  replicaUon  afHrmed  anoihtr 
ajfutnpjit  than  that  %uhertof  hi  declared^  and  this  is  not  a  mif-joining,  but  a  not-joining  of  iffue,  and 
not  helped  by  the  ilatute  ^f  jeofails,  and  the  court  held  this  a  material  exception,  and  Ld.  Pyer 
conceived  it  a  departure.—-— a  Le.  195  in  pi.  244.  S.  C.  cited  in  the  very  words  of  Gudb.  56. 

3.  In  debt  on  bond  the  defendant  pleaded  the  Jtatute  of  ufury^  be- 
caufe it  was  Tnade  for  the  fate  of  certain  copperas^  and  he  took  more 
than  was  limited  by  the  Jiatute^  and  that  it  was  made  by  (hift  and 
chevifancc,  and  alleged  other  matter  to  prove  it  within  the  fta-. 
tute.  The  plaintiff  replied  that  it  was  made  upon  good  confidera- 
iiony  and  traverfed  the  delivery  of  the  copperas^  which  was  an  ill 
iiTue  clearly,  and  it  was  found  for  the  plaintiff,  and  this  was  al- 
leged in  arreft  of  judgment ;  and  yet  there  being  an  ifTue  tried) 
although  it  was  mif-jomed^  the  exception  was  difaHowed,  and  judg- 
ment for  the  plaintiff.  Goldfb.  39.  pL  15.  Mich.  29  Eliz.  Moun- 
fay  V.  Hildyard. 

4.  Debt  upon  bond  for  performance  of  covenants  on  a  charter- 
party,  one  whereof  was  to  deliver  a  Jhtp  ihen  in  London  at  fuch  a 
port^  and  no  time  limited  for  it.  The  breach  ajjigned  was,  that  he 
did  not  deliver  the  Jhip  on  fuch  a  day^  and  ijfue  was  taken  upon  the 
deliveryy  and  found  for  the  plaintiff.  After  judgment  it  was 
afli^ned  for  error,  that  the  iffue  was  not  well  joined,  becaufe  he 
haa  time  during  his  life  to  deliver  it;  but  adjudged  that  this  mif- 
joining  of  iffue  was  remedied  by  the  ftatute  of  ie<rfails,  being 
afbr  a  verdi<5t.  *Mo.  '695.  pi.  966.  Trin.  32  Eliz.  Bifhop  v; 
Gyn. 

5.  In  trefpafsfor  taking  5  horfes^  the  dcfendznt  jufiified  thatG. 
was  amerced  for  blood/hed  within  the  leetj  and  that  the  lord  of  the 

manor,  time  out  of,  &c.  ha4  ufed  to  diftrain  ti^e  be^  of  any  which 

cam9 
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«tme  within  the  manor,  and  was  in  the  pofle/Iion  of  any  man  who 
was  amerced  for  the  amercement,  and  diat  the  horfes  were  in  the 
pofleflion  of  G-  .  Iffue  was  taken  that  they  were  not  in  the  poffiffion 
tf  G.  and  found  for  the  plaintiff!  Error  affigned  was,  that  the 
ifTue  was  joined  upon  a  thin^  merely  void,  and  fo  no  iflue,  and 
not  aided  by  the  ftatute  of  jeofails.  The  court  agreed  if  there 
be  no  matter  of  bar  in  the  pleoy  and  the  ijfftte  is  joined  upon  it,  it  is 
Yoid,  and  not  helped  by  the  ftatute ;  but  if  the  plea  contains  mutter  [  4^^  J 
of  bar-i  and  iffue  is  joined  upon  a  thing  not  material^  it  is  helped  by 
the  ftatute ;  for  here  is  no  matter  of  bar,  for  the  prefcripti^n  is 
agreed  to  be  void,  and  then  if  no  bar,  no  iffue;  and  judgment 
being  giVen  upon  the  verdid,  where  no  iffue  was  joined,  is  er- 
roneous, and  agreed  that  judgment  be  reverfed,  but  would  advifc 
till  next  term.  Cro.  E.  227.  pi.  14.  Pafch.  33  Eliz.  B.  R.  Love- 
lace V.  Grimfden, 

6-  The  leflee  covenanted  to  repair,  and  the  breach  ajftgned  was,  Cn).E.45^, 
that  befujfered  the  houfe  and  premiffcs  to  be  ruinous,  IJJk  non  re-  Jkafchf^g ' 
paravit.     The  defendant  pleaded  that  he  did  not  fuffer  the  premiffes  eUe.  S?c 
to  be  ruinous,  and  fo  to  iffue,  and  the  plaintiff  had  a  verdid,  and  ^^^  Uie 
judgment  in  C  B.    Error  was  affigned  that  the  iffue  was  mif-  ^"^^^ 
joined;  for^e  covenant  was  to  repair,  and  the  breach  affigned  theiUcuJ. 
was  non  reparavit ;  but  the  iffue  was  non  permifit  effe  in  decafu.  —5  R«p- 
But  per  tot.  cur.  the  iffue  is  good ;  for  non  reparafe  is  all  one  as  Jt  ^^ 
terimttere   effe  in  decafu,   and   fo  the   judgment  was    affirmed.  aI^eiIb^ 
Mo.  399.  pL  523.  Pafch.  37  Eliz.  Hide  v,  Dean  and  Canons  of  B.  r.  s.  a 
WinJfor,  ^«  s.  p* 

does  not 
appeir« 

7.  jiffitmpfit,  the  defendant  pleaded  Not  Guilty,  and  found  for  It  was  hdd 
the  plaintiff.    It  was  moved  that  this  was  not  any  iffue  in  'this  fj^^^i*^' 
a£iton.     But  all  the  court  held,  that  altho'  it  be  not  a  proper  fumpfur 
iffue  in   this  aflion,  and  therefore  the  plaintiff  might  have  de-  but  in  ac  * 
inurred  thereupon,  yet  becaufe  in   this  a<Sion  there  is  a  difceit  ^^^^^ 
alleged  to  charge  the  defendant.  Not  Guilty  is  an  anfwer  thereto,  dirceit,  or 
and  that  it  is  but  an  iffue  misjoined,  which  is  aided  by  the  fta-  tort»  it  is  a 
tute,  being  after  yerdift ;  and  this  is  an  iffue,  but  an  imperfeil  one.  -^^^^Pai 
Wherefore,  abfciite  Owen,  it  was  adjudged  for  the  plaintiff.    And  ggj.Mich. 
Walmfley  £iid,  that  he  had  many  precedents  in  B.  R.  of  that  iffue  n  jac. 
joined,  and  tried  in  this  action,  and  judgment  thereupon.     Cro.  \  ^'  '^J^* 
E.  470.  pi.  29.  Pafch.  38  Eliz.  B.  R.  Corbyn  v.  Brown.  bcr'vUlJ."'' 

a  Roll. 

Hep.  36!.  S.  C.  accordingly.— «-Tn  an  a6Hon  forddt,  if  Not  Guilty  be  pleaded,  and  there  be  a 
verdi^  for  the  plaintiff,  it  (haU  be  aided  by  the  ftatute,  becaufe  being  an  ill  plea  and  a  falfe  one* 
the  plaintiff  ought  to  tare  his  judgment,  both  for  the  badnefs  and  for  the  falihood  ;  but  if  th# 
verdidl  was  for  the  defendant,  yet  the'plaintlff  ihould  liave  judgment,  becaufe  the  deed  Is  not 
anfwered  by  the  bar.    G.  Hift.  of  C.  B.  124. 

8.  Veit  upon  bond,  the  defendant  pleaded  thijiatute  of  ufttry^  s.C.  cited 
etnd  that  corrupte  agreatumfuit  between  them,  and  that  the  plains  ^1*  ^^^ 
tiff  corrupte  recepitfo  much.     Ijfue  was  taken  upon  both,  and  found  ^ 

for  the  defendant.  It  was  moved  that  the  double  iffue  was  a 
miftrial  and  not  remedied  by  any  ftatute ;  but  per  cur.  e  contra ; 
for  when  iffue  is  taien  upon  one  thing  material  and  another  imrna^ 

ttrial^ 
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tfiri^li  and  both  &mid  for  tbf  deftn^iant,  it  is  a  fuflSci^nt  warrant 
for  the  court  to  giv^  jv4gaient  for  th^  defendant.  Moor  574^ 
pi.  79a  HilL  4;  ^liz.  Johfifon  v.  Clarke. 

9.  Error  of  a  judgnient  '\a  trejpafi^  affault  and  battery,  (or  that 

the  defend40t  ptf9^  »*>  b^r  a  cpu^ord^  hut  it  was  mt  with  fatif- 

fq^i^n  \  fdfo  as  i(  was  pieced  i^  was  not  for  the  f^me  trefpafs^  and 

fr  VP«4i  flPd  yet  the  iffue  was  taken  thereupon,  and  found  for  the 

Pmmijfi  and  ju^ment  gip^tn  uptm  the  v^rdiil^  wk^f  it  Jhould  ht 

ffivfM  fir  th  ii^Hfiiimcjf  pf  tie  pUa ;  but  the  court  held,  that 

^though  this  plea  ws^s  i)l,  ip  as  tb9  ptaindlF  might  have  demurred 

to  it,  vet  it  ^s  pot  qiQfply  vqi4^  fpr  that  cof^cord  i|  a  good  plea  ip 

tl^is  actiofH  ^4  altho'  it  be  not  fufSciently  pleaded^  no  advantage 

(HaII  be  t^^n  thereof  fiftffr  verdia,  but  it  j^  helped  by  the  ftatute 

%Z  H.  %  qS  ilTues  mi^oiped.    Cro.  £•  778.  pi.  11.  Mich.  42  U 

43  Eliz.  B.  R.  Dighton  v.  Bartholomew. 

S^SJ*^       ?P-  l»  bawry  by  J-  C.  ^^e^oil  T.  C,  the  defendant  idcaded  Dc 

««  Md      ^^  '^^^^  demcfof  »5fnu«  tili  caula  per  ipfom  J.  C,  fup^rius  al- 

^^  •**         Icfat'  and  fo  jp  iflue,  %nd  foiwd  for  tb«  plaintiff.    The  trmerfiM 

[411]  W  «W«r<rr  €%Mf  J.  Q  w^rf#x  i>  t^j^^  ^lUg^  kj  %  G  was  heM 

«J^ur       t^  b^  Wy  il  n^iiprifion,  and  it  was  ordered  per  tot.  cur.  to  be 

SS  ^  a    IfflfwW-   CfQ.  E.  y J^*  pl.  U.  Pafch.  42  Elia.  B*  R.  John  Cofton 

the  iflW  was  H)(b(Tn#Y  jpif^e^* 

P- **•  *i4s4  1 1.  In  tref^f^y  the  defeiidant  jij^j  /iSu?/  A^  had  emmm  fir  at 
Set  vSu  ^^  beq/h  levant  fcf  cnuchant  m  the  place  where,  &c.  hy  prefcrip* 
34.  Tri«.  tton,  and  put  in  his  cattle  utendo  communia,  &c.  but  did  w$  aver 
i*ttT  ^^^  ^"  ^^^'^  ^^^  levant^  &c.  Judgment  for  the  plaintiff;  for 
•  %C^*  At  want  of  averment  is  helped  W  Ac  ftatute  of  jeofails.  Cro.  J. 
cited v(b«  44^  pl  la.  Mick.  %  Jao.  B.  R.  ^  france  v.  Tringer, 

France  v.  Trin^cr-  Sla^n^  »^^-  per  eug.v  ■    -g.  C«  clt^  Arf.  I4.  Itaym.  &»p.  i6a. 

Tn^'iiti  ^^*  Replevin  the  defendant  a^§Wid^fir  tkai  M*  Jit.  wa$fiUedy 
ici^Stt  ^^^^  ^'  ^-  '•  *>«^«^  afUhadiJfke  J.  i».  niw/ ift^j; that T.  P. 
by  thre^v  being  tenant  by  the  curtefy^  ^.  J^.  granted  a  ren^cbargiy  and  ib 
^wAF5of  avows.  The  plaintiff  r^pBe^y  that  £.  B.  wa$  felfU  in  taily  and 
^^^nlt  *^^  7*  ^*  rented  the  remty  and  diedy  and  the  land  defcended  to  the 
ai>d  by  <;ir«  definaanfs  wife  as  heir  in  taily  akfiuo  hoc  that  £.  B»  was  fnfifd  in 
cufttfUpp^  fite  ^  after  verdiA  it  was  moved^  mat  the  ifliie  was  not  well  joined^ 
Sof  U^^o  ^  ^^  ^^^^  ^  ^^  grantor  ought  to  be  traverftdi  and  not  the 
vnsffiifetl  feifinof  ai)y  aiUreftor.  panunQunt;  but  by  all  the  iuftices  przter 
\\\  ui(^  aQ4  O^jvdyi  i|i  199?^  the  (^i{in  in.  fee  is  efpecially  alleged  in  £.  B* 
|g^^^'^^*  and  the  conveyance  of  the  reverfion  to  J.  P.  therefore  the  feifin  in 
t!Yrom  E.  £•  B.  might  wcU  be  traverfed,  and  if  it  be  not  an  apt  iffue^  yet  it 
thoo  by  hei  is  an  iffue,  and  helped  by  the  ftatute  of  3^  H.  8«  of  jeofails* 
IS^^r.   ^'^  J-  44.  pU  II-  Mich-  :^  Jac.  B.  R.  Piggot v.  Pigjpt. 

miiVed  after  the  fee  defcended  to  J.  from  £•  C«  there  the  ef^ate.  wm  of  thet  oetare»  than  hf 
might  grrfoc  a  fu^cienc  neut-^hAfge*  J^d  al()i9i^)  it  qAJght  well  be  prefiHiied  that  J.  after  the 
fee  defcenUed.  to  him  ffuro  E.  b%d  altered  fpc^  eflfate  tatt,  yt;  by  Poiiham  the  courts  ihall  not 
now  inceitd  that,  becnuie  the  parties  doubted  nothing  but  whether  E.  was  feifed  in  fee  or  not 
when  ihe  diedy  and  that  doubt  is  r^l'olved  hy-  the  v4MrdiAr  As  if.  a  defendant  ibould  plead  a  deed 
of  J.  S.  to  A^auU  B.  a^that  Atdi«d,  an^  ^.  fnri^wod  ^(^  infeoffed  the  defendant,  if  theplata*> 
tiff  Ibould  fay  tliaC  J.  S.  did  not  itifeoff*  A.  and  that  they  ihoolil  "be  at  iffue  upjii  that,  and 

'  mould 
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fhoa\d  be  found  againd  him,  although  this  be  no  ^  ifToe,  yet  i(  is  helpeU  by  the  ftatute»  be* 
cauftf  the  parties  doubceJ  of  nothing  hu^  of  the  manner  of  thf  fedfTcnent  of  J.  S.  whether  ic 
was'  matle  to  A.  or  not.  >  ■  Browrti.  iB^i  184.  S.  C  in  toti^lem  Yer1)i5i  ami  Teems  only  a 
tranllxtion  of  Yelv.  ■  G.  Hift*  of  C  )!•  ito.  cites  S.  C-  add  fays,  tjiou^  this  was  an  infor- 
mal aaUm,  for  that  Cbe  plaintitf  ought  to  have  trayerfed  ths^  J.  ih^  gra^t^r  w^  feifed  in  fee,  yec 
ic  is  a  decifive  ifTue,  for  it  is  allowed  on  both  fides  th^it  Jolui  Mi»s  in  hy  defcent  from  £.  and 
if  £.  was  feifed  in  fee,  J.  was  fo  too*  and  corifequeptl^  had  good  right  to  make  the  grant. 

13.  TrefpJifar  intiri^g  hi$  koyff  und  t^iing  b'ng^h  Ac  dc-  g.  Hiii.af 
fen<jlant pleaded  ^ot  Qniky  as  #«  thf  g^uU^  and  h  th^  entrf  P^^^'^x!^s*pI 
thi  liuMCi  rf  the  flaintiff*$  daiightfr  \  the  pUilUiff  r^^V^,  tbat  bt  and  feems* 
did  mt  entir  by  her  licence.    The  firft  iffue  found  for  the  defen«  to  intend 
dant,  and  the  ad  for  the  plalmiff,  aijd  damages  ^fkStA  to  Sol.  f' f\j^.^ 
Williams  auid  Yelverton  held  the  ifiue  ill,  for  he  wgbt  to  bave  the  iSrue  b^ 
tr overfed  the  fnffy  by  itjelfy  or  tbi  licence  by  itfe^^  ami  90t  both  to^  joined  on  a 
gether  i  and  Pop|iai|[i  agreed  tb^t  thQ  iflue  was  ill,  bad  it  been  at  "^^^ive 
cofBmon  law,  but  it  beip^  tried  it  is  made  gocNi  by  the  ftatute  fhiut?^ 
3a  H.  8.  which  aid^  miyiming  rf  ijiui  for  though  the  entry  by  iiTue  that 
t)ie  licence  is  pre&roant,  yet  ^  n4;Mative  prfgnift9t  is  an  iffiie ;  et  ^^^^^  ^^l^ 
adjornatur,    Cro^  J.  87.  pK  13*  Mich.  3  Jac.  p.  R.  Myn  v.  5ffi^2ve 

Coles.  than  the 

contrary, 
thouf^h  it  is  bad  on  a  demurrer^  becaufe  t\it  f^Iea,  ^c.  i«  not  a  certain  ^rmation  or  negative  o£ 
any  iingle  point  in  (|ueftion»  yet  after  Verdidk,  cfiii  beih;  onfy  an  error  in  plirafe  ihall  be  {ood. 
As  if  an  ai^ion  of  trefpafs  be  broqei^  fi>r  enteriijg  ii)tQ  bU  hou(iPi  ths  defendant  pleads  the 
daughter  licenfed  him  to  enter,  by  u^nch  tie  entered^  the  plaipti|f  replies,  Q^jod  non  intcavic 
per licentiam  fuam,  though  this  replication  t>e  a  heg^^tfve  pi^'nant  it  ^  good  after  vpnli^ 

14.  In  r^U%in  the  defendant  pkads  that  it  is  bisfranktiueminti 
the  plaintift  rtplin%  that  the  bea^s  eftaped  tbence  by  dtfauk  of  the 
encl^'urty  &c.    The  defendant  replies,  that  tempore  captionis  the 

hedge  was  well  repaired,  and  ifliie  upon  that  is  found  againft  the  f  4.12  1 
plaintiiF,  who  npw  moved  in  arreft  of  ju^ment,  that  is  not  a  ^ 

good  iflUe  \  for  it  ought  to  have  been  tempore  eicapii,  or  intra- 
tjoois,  but  by  the  court  that  was  now  difitllowed,  being  moved  af- 
ter a  verdi<Sl«    Noy  115.  Bafibcd  v.  Ventres. 


it  was  moved  in  arreft  that  this  w^s  no  iflfue,  becaufe  the  lands  Tiioriey 
are  not  in  qve/liony  and  therefore  no  affignmciit   neceflary,  and  ^'  ^'  ^J^ 
judgm^fit  Was  ftayedi  but  adjudged  aftervrards  for  the  plaintiff,  i^^s.^p. 
for  the  iflue  was  holpen  by  the  ftatute  of  jeofails*    Brownl.  aoo. 
Uill.  6  lac.  Plaint  v.Thiriey. 

16.  In  trefpafs  of  fidfe  imprifonment,  the  defendant  JHftififd  as 
anflabUy  but  die  jufttiication  was  ill ;  the  plaintiff  cijces  iflue  de 
fon  tort  demefiie,  and  found  for  the  defendant  It  was  held  by 
the  court,  although  the  ju/Hkation  was  mo$  good,  yet  being  aa. 
ifliie  and  tried,  judgment  inaU  be  againft  the  plaintiff,  apd  judg* 
ment  accordingly.  Cro.  J.  asx.  pl^3.  Mich.  8  Jac.  $.  R.  Booker 
V.  Evans. 

17.  An  iffifi  t^n  that  which  tbi  difendqnt  sloes  not  ehaim  is 
void,  and  thp'  i(toe  be  joined,  yet  it  is  not  helfjed  by'^e  ftatute 
of  jeofails  of  18  £li2.  or  3a  H.  8.  for  it  Is  no  ifflsi  when  ft  is  of 
«  thing  not  in  qucftion  i  but  i£  ^  iflue  had  bopn  of  a  matter  in 

queftion^ 
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queftion,  diough  ill  joined,  yet  it  is  aided.  Arg.  And  Dodde^ 
ridge  and  Crooke.  J.  feemed  to  incline,  thereto.  Brownl.  229^ 
Triri.  1 1  Jac.  in  cafe  of  Waldron  v.  Moore. 

18.  In  trefpajs^  Sec.  for  taking  his'  goods,  the  defendant  pkaded 
that  the  plaintiff  5  Jac*  acknowtidged  a  recognizance  of  iOo\.  to  be 
paid  at  A£ch.  nexty  but  did  not  pay  it  at  the  day^  and  that  2  yean 
after  he  extended  the  recognizance  upon  his  goods,  and  fo  ju/lifady 
&c.  The  plaintiiF  replied^  that  the  money  was  paid  6  Jac.  and 
concludes  to  the  country^  and  found  for  the  plaintiff.  It  was  moved 
in  arreft  that  there  was  no  ifiUe  joined,  becaufe  the  defendant  had 
alleged  in  his  plea,  that  the  money  was  not  paid  at  Michaelmas 

5  Jac.  and  the  plaintiff  in  his  replication  affirmed  it  to  be  paid 

6  Jac.  which  was  a  year  after  the  day  on  which  the  defendant  had 
sieged  the  default  of  payment,  and  fo  no  anfwer  to  the  plea,  and 

*  then  concludes  to  the  country  upon  his  own  allegation,  that  the 
money  was  paid  6  Jac.  without  ftaying  for  the  defendant's  rejoin- 
der, that  it  was  not  then  paid,  but  adjudged  that  it  is  an  iffue^ 
though  not  fo  good  as  it  (houldbe,  and  .is  helped  by  theftatute 
18  Eliz.  and  though  payment  fimply  is  no  good  plea  to  avoid  a 
recognizance,  yet  after  a  verdiA  the  defendant  fhall  not  take  ad- 
vantage of  it.    Brownl.  225.  Pafch*  1 1  Jac.  Miles  v.  Jones. 

19.  In  trefpafs  for  breaking  his  clofe,  the  defendant  juflifiidfor 
a  wayy  the  plamtifF  repliedy  de  injuria  fua  propria  abfque  tali  caufa^ 
and  fo  to  iflue,  and  vcrdi£i  for  the  plaintiff.     It  was  moved  in  ar- 
reft, that  the  iiTue  was  not  well  joined,  for  it  ought  to  have  been 
jpecial\  fed  non^locatur;  but  adjudged. per  tot.  cur;  diat  it  was 

helped  by  the  ftatute  of  jeofails,  firownl.  200.  Trin.  14  Jac. 
SwafF  V.  Solley. 

20.  In  trefpafs  iffue  was  taken  that  a  prebendary^  &c.  (tnd  all  his 
predeceffoirs^  of c.  had  ufed  time  out  of  mind  to  keep  a  Jhepherdfor  the 
better  keepingjtheirjheep  feeding  together  in  a  certain  pajfurcy  from 
the  Jheep  of  Y.  Earl  of  S,  in  the  fame  place,  and  verdidt  according- 
ly. It  was  moved  mat  the  prefcription  was  fenfelefs  to  allege  that 
the  (heep  could  time  out  of  mind  be  kept  from  th^  (heep  of  the 
EJarl  of  S.  being  only  one  man's  -life,  and  fo  the  verdi£):  void ; 
but  adjudged  for  the.  plaintiff;  for  the  fuhjiance  of  the  iifue  was 
foundy  viz.  the  keeping  the  (heep  of  the  prebendary  feeding  *  toge- 
ther, and  the  odier  part  was  only  a  confequent  of  it.  Hob.  117. 
pi.  146.  Trin.  14  Jac.  Napper  v.  Jafper. 

FaI'^I  4i«In  debt  on  bond  for  payment  of  60/.  upon  the  2$th  of  funty 
*■       ,         12  Jac.  at  his  houfe  m  F.     The  defendant  pleaded  payment  on 

Giibl  H^ft.  ^^*  ^^'^  ^f  7^^^  *^  *^  '^^  houfe  fecundum  formam  &  effeAum 
of  c.  B.  *  indorfamenti  praedid'.  The  plaindfF  repliedy  that  he  did  not  pay  it 
120.  and       the  faid  20th  ofjuncy  die  yxcy  found  he  did  not  pay  it  the  j'aid 

?*****  But  if  ^°^*  ^/  y^^^\  ^^  judgment  jthereupon.    It  was  affiled  for  er- 

the  W  be  'or,  that. the  iffue  is  taken  dehors  the  matter  of  the  tondttiony  and  fcr 

only  bad  in  an  ill  plea  and  a  void  iflue ;  for  although  it  may  be  he  did  hot  pay 

?awur'"  it  the  20th  of  June,  yet  it  may  be  paid  upon  the  25*  of  June, 

fupp]y  it,  *"^  although  it  was  (hewed  to  be  an  ill  plea,  yet  it  is  helped  by 

as  if  in  debt  the  fhtiite  of  32  H.  8.  but  refdved  it  was  not  helped  by  the  fta- 

oa  a  bond  ^^^  foj.  \^  jg  ^^^^^ly  ^^/^^  ^^^  ^  ^^  .  ^^^  ,y /^  j^  bten  found  fir 

iho 
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fbi  iefenJtafit^  that  the  payment  was  the  20th  of  yune^  peradv^nture  conditioned 
the  verdift  had  made  it  good,  for  payment  before  the  day  is  a  ^^^^W' 
good  payment  at  the  day,  and  (o  judgment  in  C-  B.  was  rcverfcd.  ,ool.  15  * 
Croh  J.  424.  pU  2«  Mich.  15  Jac.  B.  K.  Holmes  v.  Brocket.  jumiproxV 

and  th«  d«- 
fen4ant  pleads  pay  mem  on  the  zoth  uf  June,  ;%nd  it  is  according  to  t!ie  condition  found  that  tw 
did  pay  aoUtliOugh  thifr  bar  be  had  in  turni,  becaufe  it  does  nut  follow  ths  conditiony  and  the 
plaintiff  might  hiuc  taken  advanrage  of  it  on  iVccial  demurrer,  yet  the  vcrdiA  h;)ving  found  pay- 
Tnc!>t  before  the  day,  that  in  Uw  is  payment  st  the  day,  and  the  fubrtance  found  j  hvit  where 
the  gift  of  ths  bar  is  joixl,  thnugh  fnms  of  the  collateral  circumftancc*  ar*  omicred,  which  the 
nlaimrr  by  demurring  generally  might  have  taken  advan:a2e  of,  yet  if  they  ro  to  liue  on  the 
bar,  and  tkit  be  found  foi  the  defendant,  the  verdid  will  cure  this  omiifion,  Decaufe  the  coUa<* 
teral  itiatten  are  admitted  and  waived  by  going  to  ilfue  on  the  gill  of  the  bar. 

22.  Error  of  a  judgment  in  debt  on  ionJ  conditioned  to  pay  105A  ^'-  Hift.  of 
the  defendant  ^  leaded  payment  of  the  aforefaid  loo/.  quas  ad  eundem       ^s*r?* 
fohijfe  dcbuit\  the  pbintifF  replied^  Non  Johit  tradi£i*  105/.  at  the  tiiat'itisaa 
day^  &  hoc  petit^  &c.     It  was  found  that  he  did  not  pay  the  105  L  immaterial 
and  judgment  for  the  plaintiff.     Error  was  afligned  tiiat  there  is  *^^1/J* 
not  any  ifllie  Joined,  that  here  is  another  fum  in  the  defendant's 
plea  than  in  the  condition,  and  another  fum  in  the  replication  than 
in  the  bar,  and  fo  they  did  not  meetj  and  thereby  the  ifTue  ill, 
wherefore  judgment  in  C.  B.  was  reverfei     Cro,  J.  585.  pi,  7. 
Mich.  18  Jac.  B.  R.  Sandbank  v.  Turvey. 

•23.  In  debt  on  bond  of  200 L  for  payment  of  lOoL  31  Sept»  fol-  J"- .»4o.  pi- 
lowing,  the  defendant  pleaded  payment  31  Sept.  according  to  the  piirehaf"/' 
condition,  and  found  that  he  did  not  payj   it  was  afltgned  for  S.c.ad.* 
error  that  the  ifliie  and  verdid  was  void,  bcinff  upon  the  payment  ^^^^  f^ 
31   Sept.     Sed  non  allocatur;  for  there  bcmg  no  fuch  day  as  liffj^rlh* 
31  Sept.  and  the  jury  finding  the  money  was  not  paid  at  that  day^  condition 
nor  at  ^y  time  before,  they  find  in  effeA  that  it  was  never  paid|  **•*"«  *"*• 
nvhich  is  a  good  verdiil,  and  judgment  was  affirmed*    Cro.  C.  78.  SwfobUfa- 
pL  9*  Trin.  3  Car.  in  Cam.  dcacc.  Purchafe  v.  Jegoru  Hon  was 

dne  imme- 
dutely,  and  it  wa^  an  ilTue  upon  an  infuflicient  bar,  which  heing  found  for  the  plaintiff 

it  is  helped  by  the  ftatute. Lac.  158.  Gibbon  v.  Pttrch.t(e,  S.  C.  and  the  court  would  ooC 

suTcit  the  judgment.  ■  Noy  85.  Giggbam  v.  PufxhafeyS.  C.  adjudged  for  the  plaintiff.—— 

G.  Hift.  of  C.  B.  122.  S.  C  —If  an  iftue  be  on  point  that  is  ittfpoJr6it  in  lhijubfi*.n€9  ay^^natmrtof 
sLe  tbinif  it  ii  not  Cured  by  tlie  verdi<^^  but  if  tt1)eouly  impoliible  in  tkt  mvtmr  and  form  of  ii» 
a  vcrdi(ft  will  cuve,  for  where  the  fuhAanco  is,  no  verdidtcan  cure  it,  becaufe  it  cannot  inakA 
that  true  which  cannot  putiibly  be  i  but  where  it  is  only  impolTible  in  the  manner  of  it,  the  thin^ 
wb*ch  is  poflible  may  be  found  to  be  or  not>  and  the  manner  which  itii&poifibie  totally  r^ja&5id« 
G.  Hia.ofC.B.  12  1. 

^4.  Error  of  2l  judgment  in  debt  for  to  L  the  defendant  pUmltd  |!.^"*^*** 
Sohit  ad  diemj  i^  de  hoc  ponit  fe^  &c.  and  the  plaintiff  flmiliteri  pi/j^Art* 
and  the  jury  found  for  the  plainxifF.     It  was  aHlgned  for  error  that  and  faiA  ic 
here  was  no  ifTue,  for  the  defendant  fhould  have  pleaded  Quod  fol-  ^j^*^^ 
vit,  &  hoc  paratus  eft  verificare;  and  the  plaintiff  fhouid  have   ^i  j^  gond  . 
rcfJied,  Non  fol  vit,  fcf  hoc  petit^  &cq.  and  fo  thefe  had  been  an   after  ar 
affirmative  and  a  negative ;  but  as  it  is  there  is  no  ifiiic  at  all*   ^^^'"T^in 
But  per  tot,  cur.  the  defendant  having  pleaded  pajrment,  &  de  Hqc    r    ^    '  n 
ponit,  &c.  and  the  plaintiff  having  joined  with  him,  and  the  jury   L  4^4-  J 
finding  that  ho  was  not  paid,  it  is  well  enough,  and  aided  by  the  ^^  5.\VinU- 
ftatute  of  jeofails,  and  fo  afErmcd  thejudgmcnL     Cro.  C-S^^*  2*^  a*i^*il 
pi.  9.  Trin.  9  Car.  B.  K.  Park^  v.  Taylor.  g^'iftfr 
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a  verdi^i  »nd  the  reporter  obferves  that  though  this  cafe  was  faid  to  be  deeded  fas  above)  yet 
now  no  notice  was  tiktn  as  to  that.— G.  Hift.  of  C.  B.  }ii,  cites  S.  C  that  the  defendant  can- 
not take  advanuge  of  the  informoiity  of  his  owa  plea^  and  it  is  waived  on  both  (ides  when  they 
f  o  to  itTue  on  the  fubilance  of  it. 

IJT-  »xo-  •  25.  In  affault  and  batteryj  the  defendant  pleaded  Atcialfy  and 
tc^^'  JHfilfi^^  die  plaihtiff  replied  De  injuria  fua  propria^  and  had  a  ver^ 
R#U  Ch.  J.  di^  I  it  yns  moved  that  this  replication  did  not  anfiuer  the  fpeciat 
held  it  an  matter  in  the  tlea^  nor  taker  any  traverfe  by  an  abjque  taS  cat^a^  as 
iifuc  *!S?^   it  ought,  andfo  there  is  no  ijfue  joined^  and  confequently  there  can 


that  there  be  no  judgment.  Roll  Ch.  J«  held  this  not  helped  by  the  ftaCute^ 
can  be  no  and  that  it  is  not  a  miilrial  but  no  trial,  and  here  is  no  iflue^  and 
forthriTui-  ^^jornatur.    Sty.  150.  Mich.  14  Car.  Jennings  v.  Lee, 

ter  is  not  put  ia  ilfoey  and  ordered  a  repleader.— *-S.  C.  cite  J  Arg.  Hardr.  46.  -Sid.  341*  pi.  $• 
Arg.  cites  S.  C.  that  a  repleader  was  awarded ;  but  fays  tlie  onirt,  upou  the  ift»  and  alfo  a  id 
debatci  were  of  opinion  th.it  it  was  good  after  the  matter,  which  is  the  gift  of  the  a^ion,  is 
found  by  the  verdict.— G.  Hift.  of  C.  B.  ix|r€ites  S.  C.  that  ic  is  wrong  after  verdi^  becaufe 
the  injuria  fua  propria  does  no  more  than  affirm  the  declaration,  and  does  not  confefs  or  deny 
the  bar,  and  therefore  tlie  gift  of  the  bar  is  not  put  in  iltue  at  aU,  but  rather  ftands  confeffed  by 
the  replication,  fiuce  the  caufe  is  not  traverfed ;  for  faying  it  was  De  injuria  fua  propria,  is 
not  more  than  faying,  that  notwithlt.inding  the  caufe  mentioned  in  the  bar,  the  defendant  coro« 
nutted  the  injury,  which  the  har  being  a  fufficient  excufe,  cannot  be,  but  it  does  not  in  the  \tatt 
pot  the  bar  in  ifl'ue. 

X}f7'  *^^'  ^6.  The  defendant  covenanted  that  he  wasfetfed  tnfeey  and  in  ah 
ttlurtTfim  3^o«  brought,  the  plaintiff  ajfigned  thebreachy  that  the  defendant 
doubted,hut  Was  not  feifed  infee^  ^  Jic  infregit  •  [non  tenuit"]  conventionem  i  we 
afterwards  defendant  pleaded  Non  infregit^  Vc.  and  fo  to  ijfuey  and  the  pbuntiflF 
meiVfor"  ^^  ^  verdi£t ;  it  was  moved  for  a  repleader  becaufe  it  was  an  iffuc 
tlie  plain-  On  two  negatives^  and  would  introduce  great  uncertainties  in  iflites 
tifn— —  to  fuffer  Aich  general  and  involved  pleadings  \  but  adjudged,  this 
pi.  26.  s.^C.  '^  not  an  immaterial  but  an  informal  ijfue^  and  cured  by  a  verdi^i 
adjornatur,'  however,  they  difliked  it,  ana  ordered  that  the  attorney  ihould  be 
and  1 3.  pi.  fined.  Sid.  289.  pi.  5.  Trin.  18  Car.  a.  B.  R.  Walfinghsun  v. 
Id/o^or,   Coomb. 

and  51.  pL  6.  S.  C.  adjudged  for  the  plaintiff,  that  it  is  aided  as  an  informal  tflue  by  31  U.  8*— • 
G.  Hift.  of  C.  B.  114.  cites  S.  G.  and  feys  that  though  in  covenant  the  defendant  ought  to  traverfo 
eitlier  tlie  deed  or  tlie  breach,  and  both  cannot  be  iiiTolved  in  non  fregit  conventionem,  becaufe 
the  gift  of  tlie  a^Hon  lies  on  the  deed,  which  muft  be  traverfed  by  itfelf :  yet  when  the  defendant 
pleads  a  bad  plea,  which  is  found  againft  him,  the  plaintiff  may  have  judgment  either  for  the  in- 
fufiicieacy  or  falfity  of  the  plea.    G.  Hift.  of  C.  B.  125. 

•  • 

t  Keb.1^0. ,,.  27.  In  cafe  for  wares  fold,  the  defendant  pleaded  Non-age  at  the 
bv  the  name  ^"^^  ^^  ^^  promife,  to  which  the  plaintiff  replied^  that  the  wares 
of  Burton  V.  were  for  necejjariesj  &  hoc  petit  quod  inquiratur  per  patriam,  & 
Chapman,  pradi/Jus  dipend^ns  fmiiliter ;  after  verdi£k  it  was  moved,  that  here 
«  much^as*  ^^  ?®  ^^^^  ^^^  negative,  and  cited  Jennings  v.  Lee,  to  wdiich 
tbcfrumfe  is  Windham  inclined,  but  the  other  juilices  conceived  this  aided  by 
c9Hf€jfedhy  the  late  ftat.  Car.  2.  cap.  8.  the  right  of  the  caufe  being  tried }  ad^ 
5/otSi^,  jouri^tur,  but  afterwards  the  court  held  it  good.  %  Kcb.  ayS* 
the  repiicar  pi*  43*  Mich.  X9  Car.  2.  B.  R.  Buxtenv*  Chapman* 

tion  is  i(Tue 

fulKctent,  efpecially  after  verdifl  upon  Cr.  316.  Taylor  v.  Parker,  and  there  is  no  difference  » 
to  this  between  a  bar  and  a  replication,  but  the  iflue  after  Verdii^  is  aided,  and  jui^menc  for  the 
plaintiff,  nifi.*  ■  -Sld.  341.  pi.  5.  Burton  v.  Chapman.  £.  C.  accordingly,  chough  objected  that 
the  want  of  a  negative  made  it  to  be  no  iifue.-— «G.  Hift.  of  C.  B.  laa.  cites  S.  C*  that  where 
the  fuhftance  of  the  bar  «nd  the  replication  be  put  in  iflue,  though  it  be  informally^  yet  h  is 
cured  by  the  verdict.  As  if  an  aflumpfit  be  for  wares  fold;  aud  the  defendant  pleads  Noii*age^ 

lind 
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pnd  thh  plaintifF  replies  they  were  for  neccfTarieSt  8c  hoc  petit  quod  inquiratur  per  patriam  Sc 
pned*.  Pefendens  and  fays  this  traverfe  is  informal,  becaufe  the  pUintiif  ought  not  to  have 
dofed  the  ilTue,  but  to  have  given  the  dereiidant  an  opponunitf  of  rejoining,  that  there  may  be  a 
proper  negative  Co  his  affirmative,  yet  finc6  ihB  matter  of  his  replication  be  put  in  ifliie,  via^ 
whether  they  were  necelfaries  or  not^  the  defendant  has  waived  all  objedlions  to  the  form*  and 
by-  fuch  a  waver  it  appears  that  he  is  not  any  wife  injured  by  not  rejoining,  and  found  that 
they  were  neceflaries,  the  plaintiff  ought  to  prevail. 

28.  In  trefpafs  of  taking  his  horfe,  the  defendant  jujlified  for  a  Ibid.  169. 

difinU  for  rent  arrear  upon  a  demife  of  the  place  where,  &c.  by  ti^JJif^J^^jii 

the  defendant  to  the  plaintiff;     The  plaintiff  replied^  that  the  horje  butthefem^ 

was  not  levant  and  couchanty  and  ifliie  thereupon,  and   verdit^  blanceofaa 

for  the  plaintiff!      It  Mras  moved  that  this  was  an  immaterial  j^^^j^JJ*^ 

ijfuey  and  the  court  feemed  to  incline  to  that  opinion,  but  after-  and  that* 

wards  the  plaintiff*  hdd  judgment  by  the  opinion  of  the  whole  might  bo 

court.    Ld.  Raym.  Rep.  168.  Arg,  cites  Hill.  20  &  21  Car.  2.  o^'f^g  j^^^ 

C.  Q.  Colwell  V.  Milnes.  me^t  in  the 

cafe  of 
Colwell  V.  Milnes.— S.  C.  cited  Arg.  s  Lotw.  1578.  fays,  that  though  it  was  moved,  as  appeart 
by  the  rules  in  that  cafe,  that  the  ilfue  was  immaterial,  vet  the  platntiif  had  judgment. 

In  trefpafs,  defendant  ;«y7/^»</  of  taking  cattle  ai  a  Sfrefs  for  re^,  the  plaintitf  refliis  thai  thty 
Wire  not  Itvant  and  cou.hant  i  though  this  is  an  ill  replication,  yet  if  the  deftrdant  takti  ijfue  upon  ifg 
and  it  is  found  againft  him,  the  plaintiff  Ihall  have  judgment.  Ld.  Raym.  Rep.  167. 170.  HilU 
8  le  9  W.  3*  Kempe  ▼.  Crewes.«--*a  Lutw.  1573  to  158a.  Kimp  v.  Cniwes  S.  C.  and  all  thft 
court  were  of  opinion  that  now  it  ihall  not  be  taken  that  the  iiTue  was  not  material,  and  fo  the 
plaintiff  had  judgment. 

29.  Unapt  ijfues  are  aided  by  the  ftatute,  but  not  immaterial  An  imma^ 
ems ;  per  North  Ch.  Tuftice  and  Scrogs  J.  Mod*  225*  pi.  141  n?*^^"* 
Trin.  28  Car.  2.  C.  6.  arifmgfrom 

the  matter 
is  not  helped ;  per  North  Ch.  J.  and  Scroggs  J.  a  Mod.  xjy.-— A  verdiA  cannot  help  an  imma* 
teriaUlTue,  becaufe  what  is  alleged  in  the  pleadings  is  not  put  in  ifliie,  or  if  it  be,  is  not  decifive 
between  the  parties,  and  fo  the  verdict  is  no  good  foundation  for  the  judgment.    G.  Hift.  of 
C.  B.  X18. 

31*  In  ejeSlment  for  lands  in  the  county  palatine  of  Durham^ 
upon  Not  Guilty  pleaded,  the  plaintiff"  had  a  verdidt;  and  upon  a 
writ  of  error  brought,  the  error  aiSgned  was  that  there  was  no 
iiTue  joined  between  the  parties,  for  the  words  (fuper  patriam) 
were  lefl  out;  but  per  curiam^  here  is  an  affirmative  aijd  a  nega- 
tive, and  that  makes  an  ifTue;  it  is  true,  it  had  been  better  if 
thefe  words  had  been  in,  but  the  omiffion  of  them  only  makes 
the  ilTue  informal*  So  they  affirmed  the  judgment.  3  Salk.  209^ 
210.  plj^.  5  W,  3.  B.  R.  Hall  V.  Stich. 

f2.  To  put  a  matter  of  law  in  iJfue  to  a  Jury  is  void.    But  Holt 
it  would  be  helped  by  a  verdi£b.     1 1  Mod.  46.  pL  1 1.  Pafch* 
4  Annae,  B.  R. 

33«  After  a  verdifi  for  the  plaintiff*.  It  was  moved  that  no  iflue 
was  joined  in  the  caufe,  it  beine  Et  hoc  petit  quod  inquiratur  per 
patriam,  then  thefe  words  (houla  follow,  ^  preodiSlus  {the  dijen^ 
dant)Jimlitery  which  were  omitted.  On  the  other  fide  it  was  faid 
that  there  is  no  occafion  for  amending  this  iffue,  becaufe  the  ap^* 
pearance  of  the  defendant  is  entered  on  the  poftea ;  befides,  at 
the  worfb  it  is  only  an  informal  ifltie,  and-  that  is  amendable  at 
another  day.    The  court  laid  that  in  every  material  iflue  joined 

I  i  2  tbtft 
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there  muft  be  a  verdid  on  one  fide,  odierwife  there  can  be  «# 
judgment,  and  the  plaintiff  would  now  have  judgment  for  da-» 
•Where the  ii^S^  ^^  '  verdid  found  on  an  informal  iflue,  as  he  alleges  it  to 
iflueitiM.  be,  but  on  no  iflue  joined,  as  the  defendant  bjs ;  now  there  is  a 
''^'ha*  11  ^iff*^^^^^  bitwien  an  immaterial  and  an  ♦  informal  ijTui  joined^  and 
nS[  aidiT,  wnere  there  is  m  ijfue  at  all  joined ;  in  the  principal  cafe  the  iffuc 
but  where  ic  was  tendered  b^  the  plaintiff,  and  never  joined  vy  the  ddKrndmt, 
if  uifcrmaJit  [q  there  was  nd  tjfui  at  all,  which  feemed  to  the  court  not  amenda^ 
V'nA  We.  8  Mod.  376,  377.  Trin.  ix  Goo.  1726.  Cowper  x. 
C.B.1X8.     Spencer. 

[  416  ]       (E.  b)     Negative  Pregnant,  aided  by  Verdid. 

Seeti&  Ke-  I'  T  N  forcible  entry,  the  iffin  was  if  R.  and  JT.  dijiifid  D.  H 

gacivePrea-       ^    thi  uft  $f  K.  ^t  atbir  made  titU  ahfpa  boe  that  JL  and  K, 

^^^'^  dijiifid  D,  to  tig  ufr  of  K.  and  exception  taken  for  pregnancj^ 

and  yet  Acfhintiff  recovered  by  judgment,  becaufe  die  matter  is 

if  the  diffeiun  was  to  the  ufe  ot  K.  or  not,  but  not  guilty  in  K.  is 

•  Br.Negi-  negative  pregnant ;  but  the  reafon  feems  to  be  *  beouife  the  tvr» 

''r^  ^S  P   ^'^  P^^^  ^^  ^^  plaintiff,  md  found  the  diffeifm  to  theufi  rfK. 

cicet^  H.s!  ^"^  therefore  die  verdid  mad$  the  plea  goody  but  if  they  had  found 

^  for  the  defendant  that  they  did  not  diffeife  to  the  ufe  of  K.  then  it 

had  been  ill,  quxre.    Br.  Negativa,  &c.  pi.  33.  cites  36  H.  6. 20. 

2.  fe^ail  or  ill  iffue  as  negative  pregnant^  double  plea^  &c.  is 
made  good  by  the  verditSt  found  with  it,  &  e  contra  if  the  verdiQ 
be  found  the  contrary.  Br»  Repleader,  pK  37.  cites  12  £•  4:  6. 
%  fiulft.  41.  3.  Covenant  to  make  a  Itafe  for  years  to  the  plaintiff  of  certain 
SKaccord-  '*"^*  *^  plaintiff  alleges  in  nis  count  for  breach,  that  the  defen^ 
ingfy....'  dani  nihil  babuit  in  the  faid  land  \  the  defendant  f  leads  ^od  ha^ 
Yeiv.  227.  tuity  &C.  but  does  not  flaw  what  his  eftate  is,  a  verdsil  finds  ^uod  nam 
falfcf^s^  c  ^^^^^  i  ^^  defendant's  plea  was  &ulty,  for  he  ought  to  have  ikewn 
but^rcportt  ^bat  eftate  he  had,  and  to  have  (hewn  it  in  certainty,  but  the  ver- 
Hfasan  did  has  made  the  iflue  good  at  common  law.  Judeed  and 
^^  ^  affirmed  in  error,  for  the  count  was  good,  and  the  defendant's 
brought  for  plea  vitious,  a^d  die  verdUl  is  found  with  the  eouni»  The 
rent  arrear  plaintiff  had  judgment.    Jenk.  326.  (d.  43.  Mich.  lo  Jac.  Glaft 

on  a  leafe      ^^  QjH^ 
for  years, 

but  the  pleadyig  is  the  C^me^  and  fo  is  the  jad^ment ;  for  though  the  iflue  is  not  fo  formally 
joined  as  it  ovghtf  yet  it  is  an  ilTue  tried  whkh  may  inakc  an  end  of  the  matter }  for  it  is  fbuad 
that  the  plaintiff  bad  eftate  irv  the  land  wtrneof  he  night  make  the  detnife.  Cro.  J.  312. 
pi.  I  a.  Gyll  V.  Glafs  S.  C.  3c  S.  P.  as  in  Yel^  and  judgment  affirmed  accordingly ;  but  the  oouic 
Iteld  that  the  defendant  might  have  demonred.-^«-wJenk^  340.  pi.  97«S.  C  Ifc  S.  P.  in  debt  for  rent 
and  judgmept  affirmed  in  error. «>-0«  Hift.  of  C.  B%  tajy  il^.  cites  S.  C.  and  fays^  tiiat  though  this 
h:2d  been  bad  on  a  demurrer,  hecaufe  >y  not  Oiewiag  wuk  eftate  he  had  it  is  pregnant  of  thb 
Iterative  [viz^l  that  he  had  Out  fuch  an  eftate  by  whkh  he  had  power  to  demife^  oar  thai  be  ha4 
oat  fach  40  eftate  as  he  cuuld  dcmife. 


(F.  b) 
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(F.  b)     Repleader  after  Vcrdidl.     In  what  Cafes.   se«  tit  Re. 

pUador. 

I.  TSEB  T  up^n  iruUnluri  •/  Uaft  {tt  lO*  years  ancerning  loA 
-^^  pir  ann.  and  odier  covenants  ex  utraque  parte  perimplen- 
das  Cff  M  $mnis  c^nventioms  terimpUndai  uterqui  e§rum  temtur  aberi 
by  tbifame  indenturt  in  to/,  and  for  non-payment  of  loL  at  Eaftef 
laft  the  leflbr  brought  action  of  aol.  knd  the  drfendant  fatd^  that  at 
thi  feaft  of  Eajiir  bt  was  upon  thi  land  all  the  day  ready  t$  pay^  and 
mm  conn  of  tkt  part  of  tho  flalntijfto  roceivo ;  the  plaintiff faidf 
thatfucb  a  day  efier  thejaidfoaft  he  domanded  the  idL  and  the  de* 
fondant  refvfod  to  pay^  to  which  the  eUfendant  faid  that  bo  paid  tho 
loL  thofamo  day^  andfo  to  iffiu^  and  found  for  the  plaintiff  at  the 
nifi  priu5.  And  per  cur.  this  is  jeofidl ;  for  the  ponaltj  refers  to  tho 
foejfi  of  Eafier  only^  which  is  excufed  b^  the  tender  upon  the  land  at 
Eaiter-day^  and  the  pbuntiff  indtles  himfelf  bv  a  demand  after  the 
penalty  faved>  by  which  it  was  awarded  that  they  replead  notwitb- 
Handing  it  be  ajier  nifiprius  when  the  defendant  is  not  demanda-  [  417  ] 
ble  \  for  yet  he  has  day  in  court  tilliudgmint  be  fivenj  arid  in  fe- 
veral  like  cafes  the  parties  have  repleaded ;  quod  nota,  by  award* 
$r.  Repleader,  pi  aj.  cites  22  H.  6.  57. 

2.  Where  diere  voia  ol  fubflantial  variance  hetnuoen  the  pka  and  'disinirtf^ 
replication  a  repleader  was  awarded  after  vetdid.    Freem.  Rep.  ^^  '^ 

450b  pi.  6X3.  pkadtaiU 

ctni^t  to  him 
fif  iimfiSf,  his  ^e  atki  cHUrtit,  hf  lk«  pUinciif.  T^  plainti#  nflhty  &M  ht  tSJ  im  give  a  licence 
f  iim  md  hit  vtifi  tmdo  ^  forma.  Aftor  venii^l  for  the  plMntUf  k  was  nMyveti  in  skreft  of  judg* 
ment  tbnt  here  was  no  iflue  joiiMd  \  for  Che  Uefcncbm  pleadi  a  licence  to  hinnfelff  an«l  Che  plaiii- 
t»lf  fays  he  gsive  none  to  him  and  his  wife.  And  the  court  hefd  this  to  be  naught,  and  not  to  be 
MtA  Hy  the  medo  h  ftirma  i  for  here  is  »  fubflantial  difference  •  becaufe  if  the  licence  were 
given  to  him  for  to  bring  00  his  wife  aad  children,  if  he  died  this  would  not  fervo  Clie  wife  ;  but 
if  it  were  a  licence  co  him  and  his  wife,  if  the  huiband  died  it  would  furrive  to  the  wife ;  and 
thereupon  the  court  ordered  a  rejileader.    freenfl.  Rep.  450.  pi.  913.  Pafch.  1677.  Anon* 

3«  In  debt  upon  bend  for  the  payment  of  money  the  f^b  of  Feb^ 
(he  defendant  fieads  that  be  pasd  it  the  Qth  day  of  Jan.  preceding  ; 
and  ijue  that  be  eSd  not  pay  it  the  faid  otidayofjan.  and  upon  tSaSt 
a  verdidi  for  the  pkintiff.  And  now  it  was  moved  to  plead  again  $ 
f6r  nocwithftan£ng  this  verdiA  the  phiintiff  may  be  paid  after  the 
9th  day  of  Jan.  and  before  the  9di  day  of  Feb.  when  the  condi- 
tion was  that  the  money  fhould  be  paid)  and  therefore  the  bond 
perhaps  was  not  forfeited^  nor  had  the  plaintiff  any  title  of  action; 
and  it  was  argued  that  it  was  an  immaterial  ifllie,  notwithftandin^ 
it  was  aided  by  the  ftatute*  And  dierefore  it  was  ordered  they 
fliould  pl^  again.    Comyns's  Rep.  148.  pi,  lOO.  Trin.  5  Anni 

For  moK'of  Amendment  and  Teofiuls  in  General,  fee  odief 
proper  Titles,  and  the  Pleadings  und^r  the  icv^ral  Titles 
^rougbout  this  whole  Work, 
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Fol,  ?ji,  i^^j  Amercement.  For  what  Things  an  Amerce-* 
.  ^•'"^'■*'  ment  (hall  be. 

t  • 

This  was  [  I.  T7  OR  a  nnt  SfirainabU  AO  amercement  fliall  be  in  a  leet. 
fe^Hm"  /^    iiH.4.89.] 

privatelf .  And  13  H.  4. 9.  pL  %%•  it  was  objeAed  that  the  lerd  cannot  amorce  a  dcciner,  frc.  fcMC 
non-payment  of  rent  $  but  Tbirn  dsnied  it,  and  iiiid  he  mighty  where  it  is  due  and  payable  on  <bft 
leet-day.— $.  C.  and  S.  P.  cited  per  pur.  1 1  Rep.  45.  a.       , 


?r.  Diftrcfs,  [  2,  If  tftc  dpcjners  ought  to  pay  a  rent  to  the  Icet  pro  eert9 
XI  H^a^8q!  '''^»  (^^^^  *^  ^^^  properly  a  rent  but  a  fuin  in  grofs)  if  they  do  not 
fand  which  py  it  they  may  be  amerced,  for  this  is  due  and  payable  at  thQ 
}f  part  of      leet,     13  H.  4^.  9.] 

[with  1 3  H.  4.  9.1  and  S.  P,  admitted.— —Fiti^h.  pi.  57.  cites  n  H.  4, 89.  S.  P.— • 
4. 1  8   1    S.  C.  cited  accordingly,  per  cor.  Mich,  ii  Jac  1 1  Rep.  44.  b.  in  Godfrey's  cafe.— • 
'  -^     Yelv.  1S6,  187.  in  cafe  of  Godfrey  v.  Bullein.  Mich.  8  Jac  B.  R.  the  S.  P*  ad« 

lpittcd.1.1  ijrownli  190.  S.  C.  U  S.  P.  admitted,  but  feems  to  b^  only  a  tranilation  of  Yelv. 

3.  In  affife  It  yfn&  found  that  the  plaintiff  vna&feifed  and  Sffeljed^ 
but  not  of  fo  much  of  the  land  as  he  Jbewed  in  the  tlaintj  but  hetfut 
no  more  in  view  than  thai  of  which  he  was  dijfeijed^  and  therefore 
)ie  recovered  by  fiward^  and  was  not  amerced  for  the  furplufage^ 
quod  nota  bene ;  for  diflfeifm  is  as  trefpafs,  fo  that  if  he  be  guilty 
of  part,  ?Mid  of  p^  not,  yet  the  plaintiff  <hall  recover  for  thfi 
part ;  quod  fiota.    Bn  Affife,  pK  180.  cites  12  Aff,  14. 

4j  Avowry  for  tvvo  (heep  for  ad.  and  twelve  o^en  for  od,  the 
defendant  was  amerced  to  23  s.  for  the  excefsrf  the  diftreft\  quod 
liota  bene.    Bn  Amercement,  pi.  8.  cites  41  £.  3, 26. 
This  ts  5.  The  lord  in  his  leet  may  amerce  for  commn  nufances  and 

rK*"*    the  like,    Br,  Leet,  pi,  12,  cites  32  [12]  H,  4.  8. 

(ia)  and  fo  the  other  editions  are.— —It  muft  be  for  a  thins  which  is  a  common  nufance,  or 
#lfe  it  is  eytpitioOi  per  Femicf  J.  Jo  which  Pefiain  J.  i^^rccii.  Gpdb.  135.  pL  158.  HiU.  39  £liz« 
f«tfS|iH.4. 

Bui  for  fuii  6.  In  replevin  for  fuit  real  to  the  leet  a  man  ihall  b^  ^mrrced« 
^rvici  hjf      g^^  AmerccJment,  pi.  44.  cites  12  H.  7. 14. 

isan  Ihall  be  diflrained  and  not  amerced;  note  a  diverfity.    Br.  Amercement  pi*  44  cites 

J.  The  lord  may  amerce  for  a  common  trefpafs^xnr  ;^ixefyik  done 
in  the  land  of  another j  per  Oawdy  J.  Le.  242.  in  pi.  327.  Mich« 
32  &  ^3  Ehz.  B.  R. 

8.  If  a  tenant  be  amerced,  and  before  it  be  levied  tenant  dieSy  it 
19  loft ;  for  it  is  quafi  aSio  perfonalis.  Cro.  j^.  351.  pi.  ^.  Mich* 
36  &  37  Eliz.  B.  R.  Jackman  v.  Hoddefdon.        "v.        * 

0.  Lord  prefcribed,  that  if  tenant  do  a  refcous^  or  dfipes  his  cattU 
off  the  land  when  the  lord  comes  to  diftrain^  that  the  tenant  iha]!  be 
{UQSrced  by  the  homage^  and  that  ^e  lord  may  diftrain  for  the 

fem^ 


amercement.  4^3 

fame,  and  Anderfon  an*  ^odcs  J.  held  it  a  good  cuftom,  and 
vouch  II  H.  7.  where  the  lord  had  3I.  for  a  found  breach. 
Godb.  135.  pi.  158.  Hill.  39  Eliz.  Anon. 

10,  A  refiant  may  be  amerced  for  mn-attendana  at  thi  Uet^  he 
being  warned.    Mo.  88.  pi.  221.  Pafch.  10  Eliz.  Lulcin  v.  Eve. 


(B)     What  Pcrfon  may  be  amerced.     [Infant.]     Sce(L)s.^ 

[  !•    TN  a  writ  of  partition  againft  an  infant^  if  he  pleads  with 
"^    the  denutndantj  and  it  is  found  againft  him^  he  £haU  be 
amerced.    9  H.  6.  7.] 

(G)    Amercement*    Not  for  a  Wrong  to  the  Lord*  [419} 

[  Z*     A  ^^"  ^^'  ^^^  ^  amerced  in  a  leet  for  a  trefpafs  to  the  The  1ord*s 
-^  lord  bimfelf^  for  he  IhaU  not  be  his  own  judge.    12  H.  4.  ^^^l^^^ 

S*  h.]  unlefs  it  bo 

by  cuftom.  Br.  Amercemetity  pL  19.  cites  S.  C.-^— Br.  Cuftonii  pi.  16.  cites  S.  C.  that  it  may 
be  goo5  by  cullomy  efpecially  where  the  trefpaflor  pays  the  amercement.*^— Br.  Leet,  pU  ix  citet 
S.  C.  [though  in  the  large  edition  it  is  mifprintcd  (3a)  for  (12)]  accordingly^  and  the  lord's  levy* 
iog  it  IS  a  good  bar  to  him  in  trefpafs  though  there  be  no  fuch  coiiom. 

[  2.  But  he  may  be  amerced  for  non-payment  ofcertum  leta  to  See  (A)  pL 
*e  lord,  he  being  a  d«:iner,    I3H.4.9-]  V^n^^ 

there. 

(D)    Amercement  afFeered,     In  what  Cafes  it  (hall 

be  affeered.     What  \it  //.]  •   .  •: 

[  X.     AN  amercement  in  .Latin  is  called  Mifericordia^  hecaufe  it  S.P.  by 

*^  ought  to  be  aiTefled  mercifully,  and  this  ought  to  be  mo^  ^^^^^ »t 

derated  by  affeerment  of  his  equals^  or  otherways  a  writ  de  Mode-  jf  o™^t  to 

rata  mifericordia  lies*    Co.  Litt.  126.  b.]  beiefsthan 

the  oiience. 
F,ll.  B.  75  (H)  iS.  P.  8  Rtp.  S39«  a.  (c)  and  that  the  word  (Afieer)  is  as  much  as  to  fay  in 
certitttdinem  ponere  feu  taxare,  &c- 

Tbe  wi^^f  Moderata  mifericordia  is  founded  on  the  ftatute  of  Magna  Charta»  cap.  14.  F.  K«B« 
75.  (A)        >Itift.a8.S«P, 

2.  Weftm.  I.  3  E.  I.  cap.  6.  No  city^  borough^  town^  or  men  One  mfcbief 
JbaU  be  anurced  without  reafonable  caufe^  ^^^  ^^*  • 

that  feeing  ibt  ^imdi  tf  the  ftatute  of  iAaipta  Charts  were  Lih<r  hewn  mom  amerchtuTf  itc  h  exiekdednot 
only  to  natural  and  Angular  men,  but  io/o/t  UJics  poliiUk  or  co'f>oruUy  ami  mt  to  cprporationt  or  nmm 
pamts  aggr^ait  of  many ^  as  cities,  boroughs,  and  towns.  Anotlier  nilfchicf  was,  tli.it  many  timei 
not  only  cities,  boroughs,  and  towns,  but  private  men  alfo  were  amerced  without  caufb.  l^ly^ 
that  the  laid  ftatute  of  Magna  Charta  extended  but  to  him  that  was  l^iher  homo. 

For  all  thefe  3  this  ftatute  provides,  viz.  th^l  no  city,  borough,  or  toivn,  nor  any  man  fhall  be 
amerced  without  reafonable  caufe,  and  according  to  the  quantity  of  his  trefp.ifs,  and  upon  thi^  fta* 
Cute  the  forty  grieved  wiay  have  an  attachment  vrithnt  amy  proHhiti'm  prtceHett ;  for  this  a6l  is  a  prohi« 
bition  or  itfelt ;  and  yet  the  Mirror  Joes  take  it,  that  i\\  this  was  contained  in  the  grand  charter* 
1^  Init  ti9t  170* 

I  i  4  Jnd 


4>9^  ftnu'ccniiati 

/I!a7  tT'*     ^^  gatnuri^  Md  that  by  hu  tr  tb^  fgttPt. 

drfaakt  and  fo  iji  it  laken  in  many  tfloatoi  racoids»  »i  cakins  <mo  exsipit  for  twBf  I  U^  ftaiuce 
tMt  is  called  RaKman,  ordains  that  juftices  ihaU  |o  through  the  land^  to  fpuire,  hMr»  and  detoK* 
mine  the  plaints  and  querels  of  trefpafTes^  as  well  of  the  bailliB^md  roiniRers  of  the  kinf-as  of 
ochersy  and  of  other  people  whatfoever  thej  be,  except  appeals  of  felony*  &c.  which  was  under* 
flood  as  well  of  oocrageous  takings  as  of  all  manner  of  trefpafsi  contempti  negle^  default  or  of- 
fence to  the  king  or  any  other,  &c.    a  Inft.  1 70. 

Therewcre  3,  IFeJk  I.  cap*  x8.  3  E.  X.  Tbi  c$mmoH  jim  and  anureement 
t^mhw'    ^f^^^  ^^^^  ^^^^  ^/»  ^J^^  oftb€iuJ{icesf9rfaIfi.judgnunt^  4r  •tbtn 

trefpejSyJhaU  be  ajfejfed  by  tbefaidpifticesj  upon  toe  oaths  ^  hkiglu 
f  420  1  ^^^  ^^  bonefl  nun  J  and  not  by  fieriffi  and  barrftorsy  as  i^  times 

p^ft  bath  been  ujed\  and  thefaidju/iicesJhaU  eauTe  the  parcels  thereof 
grievances,  to  be  ejireoted  into  the  Excbepur^  and  not  the  whole  fum  only* 

hfere  tbit 

tt!? ;  xft«  That  this  cojnmon  fine  and  amercement  before  juftices  in  Eyre  was  promifcuouQy  af« 
ieffed  by  the  (beriff  and  barretors  of  the  cotinty,  (for  fo  our  afl  fpenketh)  upon  the- fault lefs  aA 
well  as  upon  the  faulty,  and  that  after  the  juftices  in  Eyre  were  depnited  and  gone,  zdly.  That 
the  fame  was  many  times,  by  them  increafeU  3dly,  That  the  parcels  were  otherwife  Vhan  iheji 
ought  to  be,  to  the  damage  of  the  people.  4th1y,  That  the  faid  amercement  was  paid  to  the  tbe^ 
ritf  and  barretors  that  could  not  acquit  them»  a^Kl  therefore  were  often  douhty  charged;  The  re* 
medy  by  the  bo<)y  uf  the  act  confifteth  of  two  parts,  Firft,  That  fuch  fums  ihaU  be  afleifed  by  th% 
00th  of  knights,  and  other  honcft  men,  before  the  juftices  in  Eyre,  upon  fuch  as  ousJit  to  pay  tlie 
fame,  adly,  Thar  the  juftices  (hall  caufe  the  parcels  to  be  piH  in  iheir  eftreats  whicn  (hall  be  de- 
livened  up  in  the  Exchequer^  and  not  the  whole  fum.    a  Inft.  196. 

Here  fine  aini  amercement  are  all  one ;  for,  as  by  this  a^  appeareth,  it  o^ght  to  be  affircred* 
which  a  fine  in  his  proper  fenfe  ought  not.  This  rs  parcel  of  the  green-wax  (b  caUed,  becaufb  the 
eftreats  to  the  Iheritf  for  levying  of  them  are  fealed  with  green- wax.  This  common  aoMrcenient 
was  a  great  grievance  to  the  people ;  for  that  the  fauklols  as  well  as  the  fiiohy  were  (as  hath  boei;^ 
^d)  thereby  chaiged,  and  this  was  Difperdere  iivwc«itenkcuna  doluiqiionie,  a  Inft.  196^ 
• 

4*  Affeeriag  is  by  the  ftatute  of  Magna  Charta^  which  wills  that 

no  man  be  amerced  butjecundum  quantitatem  deli£fiy  which  cannot 

b«  knawri  but  by  aifeerqient.    QyodooU*    Br»  Ameicemept, 

pK  50,  cites  10  H.  6.  ji. 

ir«i  where        5.  Where  an  amercement  is  in  nature  ofafinij  there  (hall  be 

an  amerce^   j^q  affcerment ;  as  where  it  is  sJTefled  by  Juwards  in  a  leet^    Br, 

fintShy^U    Amfrccfiiefii,  |rf.  50.  cites  10  H.  6.  f. 

^rv,  it  ftiall  be  aflleered  by  two  affeerors.  Bi^  Ameroecoen^  pi.  ^Q*  citet  xo  H.  t«  7.  ptc  Chatuv^ 
Irelf  quod  noa  oegatar. 

6.  \{%iuror  appears^  and  is  adjourned  upon  pain^  and  mates,  de^ 

faulti^  in  ttiis  caft  lie  being  to  be  Wd  to  the  value  of  hi»  bind  by 

the  yt7cc%  the  inquiry  (halt  be  by  the  others  of  the  jury^  becaufe  in 

fuch  cafe  the  coun  cannot  know  it,    8  Rep^  41*  a,  in  a  acita.  oC 

the  reporter  in  Qriefley's  cafe,  (jiys  that  with  (his  ac9ord$  4,  £•  4^  6, 

^9H.4.  5. 

Thcjunr  i%.      7*  If  z  jury  in  a  leet  taxes  em  e^aframenti^  it  is  fliAdent  widioot 

a  leet  nyuft  ^^^^^  affeernient  i  for  the  aimrcement  is  the  ad:  of  the  conrt^ 

JJIJ2J  *^  *  and  the  aflfeerment  is  Ae  zSt  of  the  jury.  S  R,cp,  4x5.  b.  in  Gricfley'a 

fum^  which  ctle9  ia  a  not9t  of  the  reporteir,  ana  £m  that  wiui  this  accords 

miiL^     8  H,  7*  4.  and  cites  7  E.  3,  i j,  b,  Aftelie'a  cafei  4J  K,  J.  ai^-  b, 

and  alieer-    ^^  *?♦  ^ 

edbvflCtefsJandth««^DMtWo offices  muQ 001  be eoilMadad I  pwHobartCkJ.    Mb^tt^ 
Fafbli.  14  Jatf.  in  pL  166. 
'  Aaameir€e9aeQ(mficwn-^foraaQfi«fMeFi^(<^      ofed  iiotbel|ffiM;red|  anAHB^ta^^ 


9m9tceiitttU*.  4ao 

Y4s4cQjf4i9CffH()ItCli«J«  Show.  6|»  Miclu  iW«liM«lntbieafeQf  MattlMwt  v.Carifi*^** 
But  the  amerctment  muftr^it  be  by  t^iurv,  K/  by  t^at  judgment  of  tht  court,  Qgod  fit  in  nifericordias 
and  th«  pait  of  tb«  }w3»  ii  fvdy  mitiiftenaS ;  for  ihcf  are  to  mtrf  tli«  a^  of  tk«  comt  into  a  c«f^ 
tiifUjr;  per  Ray«Mi»4  Civ  J*  »n4  }ii4iib«ii  «A(«c4int)y«  Qibb*  td^  Mktu  sGeaa«  B.R. 
SliQf^«M  v«  H(yvai4*-^r— fiou  (aid  he  never  updatftood  Uutf  cai)i  in  Hobwct  r«9*  aod  that  ia  cafo 
of  an  amercement  io  a  cmn^uvt,  the  tirtniitfim  need  not  he  fet  by  the  courtf  but  it  is  enough  if  ic 
he  Hlcertainc<l  bf  ihe  afiberei^ ;  and  Mr.  Pinjelly  ^^A  diat  many  agibpriciet  are  otherwUs,  it 
Mod.  71.  pL  II.  Pafcb.  5  Annie*  ft»R«  Amo* 

8*  An  fines  in  a  &«r  may  be  afiefled  by  the  ftewarc),  and  all 
amercements  may  be  aflTefTed  by  the  affeerors }  per  Frowilce  and 
Kingfinill  J.  Kelw.  65.  pL  5.  Trin.  ao  H.  7.  in  a  nota. 

p.  Fines  qffijfed  by  the  court  (ball  not  be  auflFeered  by  any  others, 
unkfs  in  fpecial  cafes,  and  this  not  only  upon  contempts  or  mif- 
demeanors  done  in  court,  but  upon  writs  of  capias  profiiUy  or 

oQia  of  £e  reporter,  ciiM  Trin.  aa  H.  7.  Rot«5ia  and  Trin. 
4  H.  8.  Rot.  306. 

IQ.  A  fine  knpofedbyayfniMriaftfCMiit  is  good  enough  with-*  [431] 
out  any  affeering,  and  fo  mre  is  a  diverfity  between  a  fine  and  an  ^  ^ 

amercemeat »  for  a  fine  is  always  impofed  and  aiTefled  by  the  court,  sav.  s}«  ^ 
but  aa  anvercement  is  stfleffird  by  the  country*    Refolved  per  tot.  p^*  '72* 
cur.  8  Rep.  38.  b.  Trin.  30  Eliz.  C.  B.  Grieiley's  cafe.  ^^loa- 

ly'— «Br. l4m»  pi-  29*  dtw  7  H.  6.  la.  fame  divetfity  takeow  ■  it  Rep.  42*  ^  (^*"^  liiverfitf 
iM(e»  per  cnr.  and  ftiyaChat  with  this  a^conU  7  H.  (•  !&•  b»  sad  10  H*  6.  7*  •- 


1 1.  At  a  court  baron  a  tenant  was  pnfenui  for  an  oiFence,  and 
ifb$  Hi  mi  anfimi  it  teftrt  the  nact  cour^  that  hijballpa}  fiich  a 
psiiH  and  at  the  next  court  it  was  prefented  that  he  bad  not  amend- 
ed it,  and  lb  he  has  incurred  die  pauH  this  need  not  be  affeered ; 
foe  t^o  is  a  Hvitfitf  Uhmm  an  atmrtmmd  and  zpaimi  per  Aa- 
deribn,  qyod  Windfamn  conceffit,  |  Le»  203.  pi  ^Sju  Pafirh.  31 
£Ua.  C.  B«  Caftle  v«  Oldman. 

la.  A  by'hm  was  made  at  a  «nirK&eft%  according  to  the  cuf*  Mo. 75.  pi. 
torn  there  ufe4  whereby  the  ffmJtf  of  Ms.  wta  hti  upm  nmry  ^J\^^* 
dj^M^brs  and aftejrwards  at  anoiber  courta  tenant  b  prefiented  for  a  crfet/s.  e. 


breach  thereof  and  ex  gratia  curis,  d»  penalty  was  aflbfied  to^  according. 
^s.  84   But  a^fudged  iff}  for  that  a  penal^  certain  cannot  be"*^^ 
aiFeered  or  altered.    3  Le.  j.  pi.  ai.  Mich.  7  Eliz.  C,  B»  Scam-  ptsi^s^c. 
ing  V.  Cryer*  a^udaed 

^  Ibrth* 

plaintiif. — Where  a  fine  is  pertain  the  ileward  nray  fet  it,  and  there  can  be  no  ^SAombI  t  pm 
liridgnun  Ch.  J.  Cart.  19.  Mich.  17  Car.  a.  C.  B.  in  cafe  of  Davis  t.  Lowden. 

13.  If  tittjury  amerce  to  a  particular  fum^  there  is  no  need  of  Emircat 
an  affeennenti  per  Holt  Ch.  J,     $how*  62.  Mich,  t  W.  2c  M.  oftheeoa. 
in  caft  of  Matthews  v.  Gary.  "°"  P*^ 

/  upon  A 

jodgmenrin  deb*»  For  an  amercement  in  a  tdio't-ktu  Tbs  defendant  made  de£Milt  of  niit  after  a 
fmtrai  notictf  and  the  amercement  affeered.  Per  Holt  Ch.  T.  The  jury  may  amerce  in  a  eertmmfm 
if  they  will,  and  then  there  needs  not  an  afleermeat»  though  the  er^  vmo^  h  fdeojkm  mftncordia^ 
apd  Ihea.  aa  atfscrmeoL  ti  Mbd.  76.  Pefeh.  5  Ann.  B.  R.  Brook  v.  HaOier.— t  Salt:.  <6. 
pU  7.  HilL  4  Annx,  B.  R.  S.  O.  that  the  deimdaiH  was  amerced  per  cwr.  aad  it  warohjeAed  that 
the  cowt  Mgllt  to  imfmfii  a  fuea  cercatnt  which  is  afterwards  to  be  mitigaced  hf  aflherarr;  hut 
curia  cooing  and  that  the  amewemcBt  ought  to  be  eaaeral|  ({uod  fie  in  miferieordb>  and  thM  ie 
Id  he  afcertained  by  aSbesect. 

\^  Amercements  are  to  be  alfeered,  unlefs  they  are  in,  nataro  This  ieemt 

%  ijTtoheihe 


4^1:  ZmtttmmK 

e^Xc  vfTd..  %fajiniy  and  then  thejr  need  not^  but  where  they  are  £fereti$naiy% 
HuArt^rG  ""^  ^'  ^^y  **^^  afctrtaintd  by  cuflomj  they  ought  not ;  ift,  becai^ 
EqulRqi.  it  is  in  nature  pt  a  fine  for  a  contempt ;  2dly,  becaufe  the  cuftom 
209.  which  has '  afcertained  it ;  per  3  juftices  againft  one,  who  thought  the 
ji^of^'  cuftom  abrogated  by  Magna  Charta,  cap.  14,  8  Mod.  iQO.^Trinl 
CUblrtCh.   10  Geo.  I.  in  the  Exchequer,  Morgan's  cafe. 

B.  thsc  all  amercenients  muft  be  affeer^d  by  tli«  (iatute  of  Magna  Chaita  14.  and  it  is  thire  added* 
That  that  was  the  opinion  of  the  couit,  delivered  by  the  Ch.  B.  Gilbert, 


[  422  ]  (E)     By  whom  it  fhall  be  affeereJ. 


Br. 

Amerce* 


[.I.  T  N  an  afEfe,  If  Ac  plaintiff' dtis  not  appear^  or  ^wf  fir  him^ 
^  yet  tbnstrf  tb^  ami  may  be  fworn  to  affitr  die  amerce** 
"TcltS*     »ncnt,  and  (hall  do  it     28  Aff.  26.  adjudged.] 

s(^C^  tnd  fays  that  three  were  fworn  to  affeerthe  amercement,  and  fo  they  did  7  but  that  it  was 
DOt  ufual  to  do  fo,  and  therefore  qwere ;  but  fays  that  this  was  the  3d  or  4th  writ.    Quod  nota. 

If  amin  [  2.  If  a  man  be  amerced  upm  a  nonfuit  by  the  bailifFof  an  in- 

5*."^**%      fcridr  court,  this  fhall  be  afFeered  by  his  equals.     10  E.  2.  Adion 

fuited  after  r     1    /i  -..*!.-*.  i 

the/uryis     rurleftatute34.] 

^ady  topvt  their  verdis,' the  court  may  canfe  the  amercement  to  be  affeerei  immediately  in  court 
by  the  iame  jurots.    %  Rep.  39.  Iv  in  Griefley's  cafe,  cices  it  as  fo  held  18  £.  3. 13.  a.  S.  C*' 

cited  accordingly  in  Godfrey's  cafe.    11  f^ep,  43.  b. 

[  3.  8  £•  I.  Rot.  Patentium  Membrana  28,  in  Dorfb  C,  de  L« 

Aifignatur  ad  taxandum  per  facramentum  proborum  &  legalium 

hominum  de  quolibit  bundreda  €9mitatuum  Smnerfety  Dvrfit^  Devons 

&  Cornabix,    &  tiiam  haUiv&rum  bundredorumy  aliorum  omnia 

amerciaments^  ad   qua:  homines  comitatuum  illorum   amerciati 

fiierunt  coram  juftitiariis  noftris  de   Banco,  annis  regni  noftriy 

a,  3,  4,  5,  &  6.  et  quorum'  nomina  iidem  juftitiarii  noftri  vobis 

|-^V_— t   liberabunt, prout  hadtenus fieri  confuevit,  &  prout ad  opus  noftrum 

•  Fni.sii,   magis  videritis  expedire,  ist  mandatur  vicecaimtihui  comtatmim* 

Km^s^  <d  ^ggdi^orum  quod^  ^c.  venire  faciant  coram  vobitjex  probos^  &c.] 

Fitih.  [  4»  If  ^judgfuent  is  reverpd  in  a  writ  of fajli  judgmenty  and  die 

mSTtl"^.    >'^^^  amirced^  die  juJiUes  may  affeer  it.     22  E.  3.  2.] 

19.  tites  S.  C.-— »S.  C.  cited  by  the  reporter  in  Griefley*s  cafe»  8  Rep.  40.  b.  and  fays,  that  witlr 
this  agrees  the  Book  of  Entries^  tit.  Falfe  Judgment^  pU  13,  ■■  nS.  p.  D.  263.  pi.  33.  Trio. 
9  EUz.  accordingly. 

1%M  ufcd  J,    g  JJ^  3-  I4»  .  AfieemanJhaU  be  amerced  proportionable  to  bis 

fed^ipore''  offence^  and  faving  to  bun  bis  c^ntenementj  a  mercbant  faving  to  bim 
tU juftices  bii  nkrcbamlizej  and  a  villein  bis  wainage^  and  none  of  tbefaid 
ff^Jfif  h  amercements  JbaU  be  ajfeffed  but  by  tb^  oatbs  ofboneft  and  lawful  men 
z'orsk^Jl  V"'*'  vicinage^ 

MK9.    fir.  Amercement^  pU  65.  citei  7  H-^«  ts. 

This  ftacute  Teems  only  an  affirmance  of  the  commonjaw.   8  Rep.  39. 40. 9»  And  fee  there  tha 
dtations  out  of  Glanvile,  F)eta»  and  fira6ton.*-«-a  Inft.\7.  28.  S.P* 

'  The  word  (Free-man)  is  to  be  underftood  a  freeholder,  as  appears  by  the  words  (Salvo  cootene* 
ipento  fuo)  and  extends  9$AVt)i  iofeJe  t»pmrati<ms  as  hilhopsy  &C.  as  to  lay»roeny  but  no/ 1^  eafotatio^ 
anrtgate  of  many.  Kor  is  the  word  (Free-man)  intended  of  officers  or  mim/Urs  vfjuAiee*  Aed  thift 
mS.  extends  to  amercements  and  not  to  6ncs  iinpofedby  any  court  of  juftice^  ■  ■  Si  F>  8  Rep*  3j|.  ^ 
in  GiiBfl^'8  cafe.  •    .  "^  '-.**" 

4  EarU 
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J .  Earls  and  barons  JhaU  not  he  amirai  but  by^ar  peers^  andito  man  If  a  lord  df 
9ftbe  church  jhall  he  amerced  but  according  to  their  lay  tenements  and  parliament 
U,  quantity  rf  his  ,pnci.  .     :4"-^;;.«<» 

pearancey  or  if  be  be  a  duke,  he  ihaU  be  tnierced  te^  lol.  and  an*  earl  to  5I.  ^  qm  mms  mnut^ 
per  LiuleCon,    Br*  Nonfuic,  pi.  62.  cites  19  £.  4,  9,.i^*Br.  Amercements  pi- 47.  cites  S.C.  ln» 
Brook  fays,  Quaere  if  an  tar  I  be  not  10  marht  for  it  feems  that  the  meanehy  a$  baron^  fhall  b# 
amerced  iocs. 
.  *  S.  P«  becaufe  he  is  a  peer  of  the  realm.    Br.  Amevcement,  pi.  13.  cites  3S  E.  3.  31. 

Every  amercement  upon  a  baron  Hull  be  lOos.  per  Paftooy  U  Don  ne^atur.  fir.  Aroercemeni^ 
pi.  1.  cites  9  H.  6.  s. 

A  hipyp  (hall  be  amerced  to  100  s.  becaufe  he  is  a  peer  of  the  realm.  Br.  Amerce-  ^  ai^  ^ 
pent»  pi.  48   cites  ii£.  4.77.  L  ^^3  J 

Though  this  (latuce  be  in  the  negative^  yet  hng  ufage  has  prtvailcd  agmtifi  it,  for  the  ameroemeat 
of  the  nobility  is  reduced  to  a  certainty,  viz.  a  duke  xol.  an  earl  5I.  a  biihop  who  hath  abaronf 
5 1.  Jcc  In  the  Mirror  it  is  faid  that  the  amercement  of  an  earl  was  100 1,  and  of  a  baron  xoo  roarkl* 
%  Inft.  i3. 1  Rep.  40.  a.  S.  P.  accordingly. 

Anciently  according  to  this  ftatute  the  counties  (viz.  earldoms)  and  baronies,  were  afleered  by 
their  peers  in  parliament.  Gilb.  Hift.  View  of  Excheq.  ^1.  and  lays,  that  he  conceives  eftreats  ci 
fuch  mifericordia's  were  fent  to  the  clerk  of  the  parliament,  but  by  an  order  of  the.  houfe  of  lords 
thefe  amercements  were  reduced  to  a  certaintyi  that  of  a  duke  to  lol.  an  carl  5I.  and  a  baron 
and  bifhop  5  marks,  fo  that  by  that  order  amercements  becoming  certain  there  was  no  occafion  of 
fending  them  to  the  houfe  of  lords  as  they  did  formerly. 

It  is  faid,  that  a  hi/hof>  Ihall  be  amerced  for  an  efcape  100 1.  A  goaler  fliall  be  amerced  for  a 
negligent  rfcape  of  a  felon  attaint  lool.  and  of  a  felon  indited  only  5I.    i  Inft.  z8. 

If  a  no'UmoM  and  a  nmmem ptrfon  join  in  an  a^fon,  and  become  nonfuit,  they  Ihall  be^fererally 
amerced,  viz.  the  nobleman  at  loos.  and  the  common  perfon  according  to  the  (latute,  therefore 
when  a  nobleman  is  plaintiff  it  is  politick  rather  to  difcontinue  the  adion  t^iao  bq  adafujb 
1  luit  a8. 

6.  If  the  Jleward  affeers  an  amercement  upon  prefentment  of  thi 
jwjj  it  is  votdy  and  does  not  bind.     8  Rep.  40.  b.  in  Griefley's 
cafe,  in  a  nota  of  the  reporter,  cites  45  E.  3.  27. 
'  7.  fVrit  of  right  againjithe  earl  of  Northumberland  after  ijfue 
joined  uton  toe  mere  rights  after  hattail  joined  the  tetfant  made  defimlty  ^i 

and  juagment  final  was  given,  and  he  was  amerced ;'  but  becaufe 
he  was  a  peer  of  the  realm,  he  was  awarded  to  be  ajfeffed  by  his 
peers  according  to  the  form  of  the  ftatute  of  Magna  Charta, 
cap.  14.  Quod  nota*  And  fo  fee  that  after  the  amercement 
awarded  the  amercement  (hall  be  afTefled.  Br.  Amercement^ 
pi  33.  cites  I  H.  6,.  7. 

8.  Amercement  ajijfed  in  bank  for  nonfuit  or  the  like,  (hall  be  « 

afFeered  after  before  the  jujlices  ofajjifein  the  county  where  it  arifeu  *  ' 

Br.  Amercement,  pL  50.  cites  10  H.  6,  7.  per  Chauntrell,  &  non 
negatur. 

^.  Amercement  in  a  leet  presented  hi  the  jury  {hall  be  aiFeered  Ketw.65, 
hy  two  affeerors.    Br.  Amercement,  pU  50,  cites  10  H.  6.  7.  per  »•  pi-  5- 
Cbaunvcll,  &  non  negatur.  ^['s!??^* 

Frowike  Ch.  J.  aod  KingfmilL 

•10.  Contra  of  Amercement  ajfeffed  by  the  Jleward  in  a  leet  by 
the  beft  opinion,  for  this  is  in  nature  of  a  fine.  Br.  Amercement, 
pi.-  50.  cites  10  H.  6.  7.       • 

1 1.  There  is  a  diverjity  between  amercements  in  anions  real  or 
perfonal  of  the  demandant  or  tenant,  &c.  or  upon  prefentment  or  in" 
di^fmenty  as  for  not  repairing  a  bridge  or  highway,  &c.  and  the 
like ;  for  fuch  amercements  according  to  the  ftat.  Magna  Charta, 
and  Weftm.  i.  18.  ought  to  be  afFeered  per  pares;  but  amerce- 
lOCQts  ofperfons  having  admni/lration  ofjujlice^  or  of  any  officer  or 

minjjler 
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mm^€t  thai  hm  ixhimim  9f  wrkt^  tfc.  §f  thi  H$igi  {6t  /iicli 
aoiereemeiits  fluQ  be  afi^erea  bv  the  juft  ices  orjudgts  of  the  court 
where  the  caufe  depends.  8  Rep.  40.  a.  in  Cjriefley's  cafe,  in  a 
nota  of  the  reporter^  which  fee  there  with  bia  reafons. 

to^KBflle^  dajr,  the  entry  isldco,  &c.  in  mifericordia,  and  it  (ball  be  affcer^ 
Tiff  of  re-'  by  die  juftices*  8  Rep^  40.  b.  in  Griefle/s  cafe,  hy  the  reporter, 
cerA  to  b«    and  fays,  that  with  this  accords  the  bopl^  of  Entries^  tit  Capia% 

«omcs  M»  mifit  hrevt.  Ibid,  cites  tit.  Record,  a*  ■  So  of  a  habtat  tvfus  direfted  (0  a  iheiiffy  pAttp 
Iks.  aad  fas  dmm^  irhurth§  Mb,    IMd 


13.  If  demandant  or  fkinfijf  is  mnfuited^  or  jvigment  ghitt 
cgain/l  tbi  UnarU  or  defendant,  tr  a^inft  the  bail  for  nrni'-affearamce 
^  tbi  friniipaly  or  agmj^^  tbg  plamttfffor  mi  prJtcutingy  #r  prafMa 
ikmare^kc.  die  award  is,  that  he  be  in  Miiericordia  generally, 
r  ^24 1  without  taxing  or  aileffing  any  (urn  certain,  and  in  C.  B.  the  clerk 
of  the  warrants  makes  the  einreats  of  thofe  amercements^  and  de* 
liters  them  to  the  clerk:  of  affife  in  every  circuit  to  deliver  them 
•  F.  H.  B.    to  the  *  coroners  of  tbeftviral  counties  to  s^eery  and  fiich  aileflments 
75.  (I)  (K)  bv  them  have  been  deemed  a  compliance  with  the  ftatiite  of  Magn» 
?^  (^       Charta,  viz.  That  none  of  the  &id  amercements  be  aflSfffinl  but 
by  the  oaths  of  honeft  and  lawful  men  of  die  vicinage ;  and  the  co- 
roners being  ele£ted  by  the  whole  coun^  were  thought  the.  moft 
indiflerent*    8  Rep.  y^  b.  per  cur.  Trin^  30  Eliz.  C.  B.  in  Grief** 
ley's  caie. 
Adillfer-  14..  It  im  the  cmamm  cmtrti  throug^iout  the  resdm,  Aat  the 

€fice  wsi  amercements  are  eifk&i  ij  mjleward  in  a  court barm'^  fctcucm 
^een!'  refolved.  Cro.  E.  748.  ^  i,  Pafch.  42  £Iis.  B.  R.  in  cafe  of 
4hh»  dum     llowlefton  V*  Aknaa, 

iwtCeooofC, 

mnd  a  thing  '^^^  of  tbrtmft}  that  ai  for » thing  done  in  the  cooft»  the  ftewarrf  da|{hl  to  araono^ 
the  part/f  biit  var  a  ttaa^  dooe  one  of  dte  cnivt  die  smenemeot  eDghr  tv  be  bf  th*  homage ;  biit 
k  was  anrwenBd.af  thr  other  fide,  and  faid,  that  of  thi»0»  done  out  of  coi»t  the  amercemeni  eughi 
to  be  bf  the  ikewardy  but  afleered  hj  the  homagers  or  afleerors,  but  that  la-  E.  3.  St.  Qytiitin*s  cafe 
in,  that  for  things  dam  ie  ^  view  of  $ibe  JUward^  he  ought  to  tmpofe  it,  and  ahb  to  aileer  tu    %■  MUn 

Rep.  3-  4* 
•  S.  P.  of  a  fioe»  bjr  Anderfoa  Qh.  J«  Cro.£.a4.r.  in  pL  a. 

15.  A  common  bahw  was  amercrd  in  a  Utt  finr  feBing  bnai  agohi/l 
tbi  ajpze.  Per  Hobart,  thev  muft  amerce  to  a  certain  fumy  which 
may  be  midgated  and  aireered  hj  others.  Hobt  129.  pi.  r66t 
Paich.  r4  Jac.  hi  cafe  of  Wifcxin  r.  Hardingham. 

16.  In  debt  for  an  amercement  in  a  leet  it  was  ftewn,  that  it  wa$ 
aflfecred  by  all  the  jurors  to  40s.  Upon  demurrer  it  was  objeded, 
that  the  aroeenneat  ou£^  to  be  by  offiurs  elided  hy  thefiowtri^  and 
not  By  the  juryy  and  they  have  a  (pecial  oath  to  this  purpofe,  and 
judgment  for  the  defenoant.  3  Lev«  206,  Mich.^  36  Car.  Z»  C«  9« 
Evelin  v.  Davis, 


(E.  2) 
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(£.  2)    Affeerment.     Pleading^^  &c. 

I.  TN  an  avowry  for  an  amercement  in  a  leet,  the.  defendant  aU 
^  /iX//  prefcription  in  the  ufe  of  this  aflcffing  by  the  afieerors. 
Kdw.  65.  a.  pK  5*  Trin.  20  H«  ^•  ^on,  per  Frowike  Ch.  J.  and 
Kingfmili. 

2.  In  tnj^fi  of  taking  a  horfe,  &c.  if  the  iefcndauit  ju/lifies  for  In  debt  for 
an  anurcemgnt  in  a  court  Uety  and  that  it  was  afFeered  by  2  affeeroi-s  JJe^jJ^^** 
to  fo  much,  and  diat  he  by  virtue  of  a  precept  diftrained  the  horfe  ieet,tbe 
Within  the  precind  of  the  leet,  he  ought  to  ixpnfs  thi  nanus  of  the  defendant 
affeerors.    Per  cur.    Kelw.  66.,  a.  pi.  8.  Trin.  20  H.  7.  Anon.      ^^"^ 

Mras  faid  it  was  affceredi  but  not /aid  hy  whom,  tnr  ad  iatuftm  euriam^  which  per  cur.  is  ill ;  and  judg* 
menc  for  the  defendant.    3  Keb.  362.  pL  4a.  Mich.  x6  Car.  %,  B.R.  Cutler  ▼•  Crefwick. 

3.  Second  deliverance  upon  a  diftrefs  taken  for  an  amerciament 
in  a  court  leet,  the  parties  were  at  tjfue  if  C  and  D,  were  affeeron 
of  the  court  aforefaid.  Upon  exception  taken,  the  court  were  of 
opinion  that  it  fhould  be  tried  hy  the  record^  becaule  a  leet  is  a  court 
4>f  record.  Cro.  £.  86o.  pi.  33.  Mich.  43  &  44  £liz.  C.  B. 
Monnop  v.  Thomas. 

4*  In  trefpafs  of  taking  goods,  the  defendant  juftiiied  for  feveral 
amercements  afTeiTed  in  a  court  baron,  but  did  notfl>ew  anj  affeer^ 
menty  and  upop  the  firft  argument  it  was  adiudged  for  the  plaintiff 
per  tot;  cur.  for  this  caufe.  3  Lev.  19.  raich.  33  Car.  a.  C.  B. 
Oonyers  v.  Franke. 

.(F)     [Amercement.]     In  what  A3ions.  [  4^5  ] 

£  I*  TN  an  attaint  againft  him  who  recovered  in  the  firft  a<5tion, 
'^  if  the  plaintiff  recovers  the  defendant  (hall  be  amerced.] 

[  2.  {Sol  If  a  man  recovers  in  an  afffe^  and  dies,  and  his  wife  is 
ondnuedy  if  in  an  attaint  againft  the  wife  he  recovers,  the  wife  Jhall 
he  amercecL    40  AiT.  20.  adjudgedj 

3*  He  who  brings  Scire  facias^  ^id juris  clasnaty  &c.  upon  matter 
rf  record  (ball  not  find  pledges ;  for  he  (hall  not  be  amerced  if  he 
be  nonfuited;  per  Fortefcue.  Br.  Amercement,  pi.  49.  cites  z8 
H.  6.  and  Fitzh.  Pledges  i. 

4.  In  all  anions  perjonaL^  as  deht^  detinue  and  die  like,  without 
force  or  difceit  to  the  court,  and  in  all  a£lions  comprehending  force 
or  difceit  to  the  court  of  record,  if  the  plaintiff  is  barred^  or  non^ 
fuitedy  or  the  writ  abates  for  default  in  matter  or  form,  he  (hall  be 
amerced  only  and  not  fined.  8  Rep.  6  x  •  a.  Mich.  6  Jac.  in  Beecher *s 
cafe. 

5*  And  in  the  fiune  ailions  which  are  without  force  or  fraud  to 
the  conrtf  die  defendant  Jhall  he  amerced.    Ibid. 


{G)B, 
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(G)    By  nvBom  Amercements  may  be.  [And  How.] 

[  I.  'TpHE  juftlces  in  ajpecial  afRfe  amerce  iS^tJhtriffy  if  he  doiS 
-■'    not  return  the  ajjife.     7  H.  6,  13.] 
Thews/-  2.  Marlb,  52  H.  3.  cap,  18.     A^  efcheator^  commljjioner^  orjuj^ 

f^f^^^  tlce  affigned  to  take  ajjtfes^  or  to  bear  or  determine -puttters^  Jball  have 
L^xythac^  power  to  amerce  for  a^ault  of  common  fummonsy 

the  efcheMor>  (heriff,  coroner,  fpecia)  juilices  of  afTi/ey  and  juilices  of  oyer  and  terminefy  in  fpecUl 
cafes  (whom  Britton  call  Simple  Icquirors)  would  upon  the  common  fummont  amerce  fucb  as 
made  default.  Now  this  ftatute  takes  away  their  power  to  amerce^  Mullus,  &g.  habeas  potef- 
tatehn  amerciandi  prode(a)ta.    2  Inft.  136.  . 

But  this  extended  not  to  Iheriffs  in  their  tourns,  nor  to  ilewards  in  leets>  notwitbftanding  that 
they  be  inquirorSi  for  that  they  deal  with  coiViraon  nufat^ces,  or  matters  concerning  the  publick^ 
and  not  in  private  caufes,  and  there^re  are  not  retrained  by  this  ftatute.    a  Inil.  136. 

That  is  But  the  ehirfjufticesy  orthijuftices  in  Byre  in  their  circuit 

juitices  of 

general  aflifesi  whofe  authority  increafing  by  divers  ads  of  parliament,  and  coming  twice  everjr 
year  where  the  juftices  in  Eyre  came  but  from  7  years  to  7  years,  and  the  authority  of  juitices  in 
Eyre  by  little  and  little  vanilhed.  So  as  if  any  amercement  i^  Co  be  made  for  default  uponoomrooii 
fummons,  upon  doe  certificate  made  tliereof  to  the  ju/lices  of  affile  (here  called  Capitales  Jofticiarii^ 
in  refped  that  fpecial  juilices  of  aiTife  were  nam^  before)  they  may  amerce  upon  fuch  de£au)tSy 
but  the  efcheator  dealing  victute  officii,  did  after  this  ftatute  certify  the  defaults  inta.the  Exobequer^ 
and  there  was  the  amercement  impofed ;  which  is  worthy  of  obfervation.  And  tliis  expoiiboa 
agreeth  with  Britton^  who  wrote  foon  after  this  ftatute*    %  Inib  136. 

Ibid.  PL65.       3.  Amerciaments  in  banco,  and  in  all  other  coui-ts  ihall  be  aCr 
cites  s.c.     i-gjj-gj  p^^  pares  fuos.   Br.  Amerciament,  pi.  25.  cites  7  H,  6.  12. 
Ja  300.  pl.       ^,  In  trelpafsj  &c.  the  defendaint  jufitfied  the  taking,  &c.  for  that 
u<^ed  for    ^^  the  jheriff^i  tourn  the  plaintiff  was  amerced  for  not  appearing  there, 
the  plain-     being  duly  fummoned,  and  (hereupon  he  was  amerced  by  the  jury, 

which  was  affeered  by  4  of  the  jurors  to  40s.  and  certified  to  the 
r  4.26  1  ^^^^  quarter-feffions  and  there  confirmed,  whereupon  the  fteward 

made  a  warrant  to  him  to  levy  it.  Adjudged  per  tot.  cur.  upoit 
tiff;  for  demurrer  that  the  amerciament  oueht  to  have  been  aflefled  by  the 
theflien^     court,  and  not  by  the  lury,  as  the  defendant  had  pleaded,  becaufe  it 

IS  the  judge    ,  .      ..    .    ,       ^   '      *      "i    •      1  r  1^  %    •      'tv        r-i  r^ 

and  the  IS  a  judicial  act.  And  judgment  for  the  plamtitr.  Cro.  C  275. 
amerce.      p].  1 3.  Mich.  8  Car.  B.  R,  GriiEth  v.  Biddle. 

mem  is  by    •  . 

him,  and  the  jurors  arc  only  aflfeerors. 


[ 


(H)     In  what  Cafes. 

I.  T  N  zfomudoHy  or  other  aSfion^  if  die  tenant  comes  tbefirjiday 
^  and  renders  the  land,  he  (hall  not  be  amerced.  8  R.  2«' 
Amercement  26.  adjudged,  i  £.  3«  II.  in  a  warranty  of  charters. 
Co.  Lit.  126.]    . 

[  2.  In  dowery  if  the  tenant  renders  to  the  demandant  her  doMrcr- 
after  he  hath  taken  a  dayprece  partium^  he  ihall  be  amerced,  though 
tnis  delay  was  by  the  ailent  of  the  demandant.  18  £•  3.  39.  ad- 
judged I  but  qusere.] 

[3.  [«•] 
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r  3*  [^^]  ^^  <lower,  if  the  tenant  ajier  hi  h  tffilgned  renders 
dower,  and  avers  that  he  hath  always  heen  ready ^  &c.  the  tenant 
ikall  not  be  in  mifericordia.    22  £.  3.  2.I 

Nor  the  demandant  In  this  cafe.     22  £.  3-  2.] 

4.  In  detinue  fir  a  box  of  charters  by  the  heir  upon  the  delivery  Br. 

ef%isfitthery  if  the  demandant  comes  the  frji  day^  and  fays  that  he  ^!^^ 

hath  been  ahvays  ready  to  render  them,  and  yet  is,  if  the  plaintiff  ^jf "j^'.  ekes 

does  not  traverfe  this,  the  defendant  Ihall  not  be  amerced.    38  £•  3.  s.  c.  ac- 

ao.  adjudgcd-j  ^;^-^ 

40  charters.  The  defendant  d'n'v.i  29*  and  conffffeA  1 1,  ami  therefore  was  amerced,  and  they  were 
at  ilTue  for  the  reft.    Qnod  nota.    Br.  Amercement,  pi.  20.  cites  3S  £•  3.  3. 

[5.  In  a  writ  of  dowcry  if  the  tenant  vouches  the  heir  of  the  ba^ 
ronyZnd  the  vouchee  demands  the  lien^  and  upon  this  the  vouchee 
enters  into  warranty^  as  he  who  hath  nothing  by  defcenty  &c,  and 
the  tenant  fays  that  he  hath  ajfets  by  defcent^  upon  which  judgment 
is  given  that  the  demandant  (hall  recover  againft  the  tenant,  &c. 
the  vouchee  (hall  be  in  mifericordia,  though  he  doth  not  counter- 
plead the  warranty.     i6  £•  3.  Amercement  14.  adjudged.] 

[6.  In  a  Cui  in  vitay  if  the  tenant  vouchesy  and  the  vouchee  comes 
the  firft  day  of  the  fummons  and  render  Sy  yet  he  fhall  be  amerced; 
for  when  the  render  is  not  at  the  firft  day  of  the  originaly  an  amerce- 
ment is  due  to  the  king.     14  £•  3.  Amercement  16.  adjudged.] 

f  7.  In  an  account  as  receiver  of  lol.  if  the  defendant  pleads  Ne» 
ver  his  receivery  &c.  and  this  is  found  again/i  htmy  by  which  he  is 
adjudged  to  accounty  and  after  he  comes  and  tenders  the  10  L  andfwears 
upon  a  book,  that  after  the  time  that  the  monies  were  delivered  to 
him  be  could  not  find  any  thing  to  buy  for  profit y  this  (hall  be  a  good* 
difcharge  of  the  defendant,  and  he  (hall  not  be  amerced,  nor  the 
plaintiff  neither.    46  £.  3.  Accompt  40.] 

[  8«  \So']  In  an  account,  if  the  defendant  comes  the  firft  day  and 
tenders  the  moneyy  and  the  plaintiff  accepts  ity  none  of  them  (hall  be 
amerced.    2  R.  2.  Accompt  45.]  r  V 

f  9.  In  a  writ  of  debty  if  the  defendant  comes  thefirfi  day  and  ap'  [  4^7  J 
pears  by  attorneyy  and  makes  defenccy  fcilicet,  defendit  vim  ^  injuriam  #■  -^■'  "^ 
quandoy  Sec.  and  afier  the  attorney  ^ads  Ncnjum  informatusy  and  Fol.  213. 
thereupon  judgment  is  given  againll  him,  and  that  the  defendant  ^-  -^^'^ 
be  in  mifericordia,  this  amercement  is  well  alTefled ;  for  when  he  In  debt  the 
comes  the  firft  <by,  if  he  will  ikve  his  amercement,  he  tught  t,  ^^^' 
render  the  a^ion  to  the  plaintiff^  and  not  make  defenccy  as  he  hath  the  firft 
done  here.    Mich.  4jac.  B.  R.  between  HoBberlye  and  LewiS)  day  of  the 
adjudged  in  a  writ  of  error;  but  Mich.  3  Car.  B.  R.  between  J^dXI-l' 
Barecroft  and  Rookes,  adjudged  contra  in  a  writ  of  error  upon  a  wards  tho 
judgment  in  banco^  but  this  was  not  moved.   Intratur  Trin.  9  Car.  plaintiff 
Rot.  664.  but  dicre  he  came  the  firft  day  by  fummons.]  b^^** 

fum  infbrmatust  but  that  the  defendant  non  fit  in  mirericordiay  becaufe  he  came  at  the  firft  fum- 
nous ;'  but  where  the  defeodiint  does  not  come  the  firft  day  but  by  mefne  procefs,  there  the  ji«if  • 
0ieot  is  that  fit  in  mifericordia.     Yelv.  io8>  Mich.  5  Jac.  B.  R.    Difmo  v.  Sherley. 

f  10.  SoixiTL  writ  of  debt,  if  the  defendant  comes  the  firft  dayy  and 
imparls  till  the  next  temty  and  then  judgment  is  given  upon  Non 
torn  informatus,  the  defendant  (ball. be  amerced.    H.  10  Jac.  B.  R. 

between 


\vj  itmercement* 

between  Dame  Slaney  and  Vawtreyi  au)jadged|  quod  cipiatur ;  dut 
it  feems  as  if  this  was  miftaken.] 

[  II.  In  an  a^ion  of  dibt  the  itfeniant  trmut  the  Jir/l  day  Sy 
ahornqi^  and  fays  that  Ncn  ift  iffirmatus^  and  dieieupon  judgment 
is  given,  the  judgment  (half  be  againft  the  defendant  for  the  debt, 
damaj;esy  and  cofts;  but  nihil  in  mifericordia  quia  venit  nrimo  die 
per  iummonitionem,  &c.  Mich.  9  Car,  B.  R.  between  jSarecroft 
and  Rookes,  ai^udged  in  a  writ  of  error  upon  a  judgment  in  banco, 
becaufe  this  is  all  one,  as  to  the  plaintiff,  as  if  he  had  confefled  the 
adion;  for  he  is  not  more  delayed  by  Ais,  and  this  is  the  caufe  of 
the  common  pleas  in  fuch  cafes.    Intratur  Trin.    9  Car.  Rot. 

664.] 
slnft.  104.      [  12.  In  a  nflivirtf  if  the  ij/iu  be  whether  the  place  be  hers  de 

ttMClMihall  fi^fi^^  ^^  ^'^  1%  found  fir  the  plaintiffs  yet  the  avowant  Audi  not 
not  be  a-  be  amerced,  becaufe  the  oGim  is  ngt  jfeunied  liUn  thefiatute  that 
mercad  by   wiUs  that  none  (hall  diftrain  out  of  his  tee.    aS  £.  3.  Amercement 

bat  be  mud  have  an  a^Uoo  ispon  that  ftatntew-*— 8  Rep.  60.  b.  fti  Beecher's  cafe,  it  if  held  thtt 
the  party  ciiftraioed  io  the  h^shway  cannot  plead  it  ia  bar  of  the  avowry,  but  fliall  be  driven  to 
hit  aftioD  upoo  the  flatute,  in  which  the  king  (hall  have  hU  fine. 

8.  c.  cited  [17.  In  an  adion  of  debt  utwn  a  bill^  and  upon  an  endffitj  if  the 
jf  AVu'^  defendant  as  to  the  bill  pleads  Nlm  ejlfa&um^  and  as  to  the  imiffet 
75.  to  have  ^^  debetj  and  both  are  fiund  againft  him^  and  judgment  given 
been  ad-  againft  die  defendant  quod  capiatur  for  denying  his  deed,  yet 
thaTttd'"^  judgment  ought  to  be  eiven  quod  eft  in  mifericordia,  as  to  the 
nent wM  eoiiflet.  Trtn.  1 1  Car/B. R. between  Ekonhead  and  Dcerennuii 
reverfed  idbhredj  and  a  judgment  eiven  in  the  Marftialfea  reverfed  accord-^ 
Kcording-  }gg]y  jn  ^  ^^  ^  error,  becaufe  the  judgment  watt  not  that  be 
^*  ihould  be  in  mifericordia  for^.    Intratur  H.  lO.  Rot.  876.] 

Butifxt  14.  If  mtfanee  be  found  to  be  dc$ein  tie  time  eftbe  defindant^he 

was  im  the  ftssJl  be  oofted  by  die  flieriff;  and  the  defendant  amerced.  Br. 
fi^^M*  Amercement,  pi.  66,  cites  3  E.  3.    Itinere  Nottin^iam. 

iwr,  there  nuftnce  Aall  he  oaOed^  ut  ftiprty  wiCbott  amercement;  for  he  wlie  it  not  party  to 
ibewriceaanot  be  amerced.    n>td. 

r  428  1       '5*  ^  ^M^  ^^  ^-  ^*  ^^  phhttiff  was  effoignid  fi  near  the  end 

^  rf  the  temty  that  dt^  comldnot  be  gsven  in  the  fame  term^  and  the 

court  was  to  be  removed^  and  adjournment  cannot  be  into  another 

country  therefore  die  tenant  went  quit  widiout  amercing  the  plain* 

tiff.     Quod  nota  bene.      Br.  Amercement,  {J.  30.    cites   ta 


*7- 
And  that         i6.  Upon  diAcntimtance  in  real  or  perfonal  affien^  the  de* 

^^^     mandant  or  plaintiff*  (hall  not  be  amerced;  for  it  is  Ae  ad  of  the 

andih!?^  court.    8  Rep.  61.  a.  b.  cites  38  E.  3.  31.  a. 

foil  the  lkne»  wUm  tbt  court  U  mfi§d  ifjwifH^mu    n»lJ.  cites  3S  £.  3.  7. 

17.  In  all  cafes  where  die  demandant  or  plaint*^  is  barr^dy  die 
judgment  is  Quod  nil  capiat,  &c.  fed  fit  in  mifencordia  (ffo  fsib 
damore  inde,  &c»    8  Rep.  6i.  b.  in  Beecher's  cafe* 
jtni^htn        18.  Note,  where  a  man  is  awarded  taprifon^  there  he  ihall  not 
ft^lht  ^     ^  amerced.    Br.  Amercement,  pi.  56.  cites  j  i  H.  4.  55* 

AuU  not  be  Maerced*    Ibid. 

19.  frhere 
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19.  tVhen  a  man  denies  his  own  deed  which  h  found  dgainji  him 
hy  verdioly  he  {hall,  make  fine  and  (hall  be  imprifoned.  So  if  he 
pleads  falfe  deed  or  relcafe.  But  if  he  confejfes  the.  matter  before 
verdiSl  fo  that  judgment  is  had  upomhis  confeffion^  in  this  cafe  he 
(hall  not  be  amerced,  and  (hall  not  make  fine^  nor  he  (hall  not  be 
imprifoned.  And  fo  fee  that  in  fome  cafe  a  man's  confef&on  (hall 
not  be  fo  ftrong  againft  a  man  as  verdid.  Nota.  Br.  Confef&on, 
pL  3.  cites  33  H.  6.  54. 

20k  Decem  tales  returned^  and  the  plaintifF  recovered,  and  n9 
manucaptores  juratorum  returned,  and  die  defendant  brought  writ 
of  error*  Per  Choke,  the  jury  (hall  not  be  amerced  upon  the 
decem  tales,  therefore  they  need  not  return  manucaptores  any  more 
than  in  venire  facias  upon  the  habeas  corpora  i  they  (hall  be  amerced, 
therefore  there  (hall  be  manucaptores  juratorum  returned.  But 
per  Littleton  and  Comberford  prothonotary,  they  (hall  be  amerced 
as  well  as  in  the  habeas  corpora*  Choke  faid  that  dien  ought  the 
manucaptores  to  be  returned.  Br.  Amercement,  pi,  30.  cites  9 
£•  4.  14. 

21.  In  all  anions  real  or  peribnal,  not  containing  any  force  or  ^owfra" 
difceit  to  the  courts  if  the  tenant  or  defendant  comes  at  the  firji  day  ^fl^J^^ 
mni  renders  the  thing  in  demand,  he  mall  not  be  amerced,  becaufe  theM« 
he  does  what  the  king  commands  by  his  writ;  for  where  the  writ  ^'^^«'^»« 
is  Praecipe  quod  reddat,  &c.  this  in  judgment  of  law  is,  that  he  J^/ich^^her 
render  it  at  the  return  of  the  writ  in  court,  and  not  en  pais.     8  are  at  iifuc. 
Rep.  6i.  b.  in  Beecher's  cafe,  and  cites  it  as  refolved  5  Rep.  49.  a"<*  ihe 

a.  Mich.  39  &  40  Eliz.  B.  R.  Vaughan's  cafe.  et/lS^Sf' 

Aemandtmt  dttaitud  from  her  a  certain  hamper  of  tvidmctt  concerning  her  land  defcendeU,  &c.  and 
in  C^hJJye  will  ddiver  it,  Jhe  ii  ready  to  renacr  dower.  And  tfie  deihandant  faid,  thaty^  is  and  at  all 
times  has  been  ready  to  render  the  hamper>  by  which  the  demandant  had  judgment  to  recover 
dower  againft  heri  and  neither  of  them  was  amerced.  Quod  nou.  Br.  Amercement,  pL  24.  citei 
a  I  £.  3.  9. 

Judgment  was  given  in  a  writ  of  partition.  It  was  aHigned  for  error  inter  al*  that  the  dcfen-* 
dants  came  and  confelfed  the  partitions,  notwithftanding  which  it  was  awarded  that  tliey  fliou'd 
be  in  mifericordta)  which  ihouid  not  be  in  this  adiion  where  there  is  no  tort  ohJ€^i«d  againft  them«, 
and  they  c9nftfs  the  a^ion.  The  Court  lield  that  if  the  defendants  cume  in  u^on  tUjirJl  jumtmHi^  auvl 
fucli  judgment  be  given,  it  is  erroneous ;  but  it  was  alleged  they  came  in  upmi  the  pone,  and  then  ic 
h  good.  Cro*  £•  64.  pU  10.  Mich.  29  ic  30  £liz«  B.  R.  Yate  &  ai'  v.  Windham.-^— 2  Lc.  2. 
Yate  V.  .  .  .  .  S.  C.  But  S.  P.  does  not  appear. 

22.  tn  a  writ  of  entry  in  the  quibus  brought  in  Tf^alesy  the  de-  Mo»394. 
fendant  pleaded  Non  eUJfeiJivit^  and  then  came  the  general  pardon  Hawic  v 
of  35  Eliz.  by  which  aU'fines^  amerciaments^  and  contempts  are  Vawglwii 
pardoned;  judgment  was  given  againft  the  defendant;  fed  non  in 
mi/pricordia  quia  pardonatun    It  was  affigned  for  error  that  de-  [  429  ] 
fendant  ought  to  have  been  amerced,  becaufe  the  genera!  pardon 

did  not  difcharge  the  amerciament.     Refolved  that  judgment  be  ^;^'  ^"** 

affirmed,  and  that  the  original  caiife  of  the  amerciament  was  the  inclined 

tort  and  contempt  that  he  did  not  render  the.  land  to  the  demand-  aecording- 

ant,.and  the  original  caufe  being  pardoned  the  amercement  is  con-  \'T — \ 

fequently  pardoned .  alfo.    5  Rep.  49.  Mich.  ^9  &  40  Eliz.  B.  R.  pr54.  V.  c. 

Yaughan's  cafe,  adjudged 

and  affirm- 
ed in  error.M^MCD.  Vox..  !a6.  b.  S.  P. 
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F.N.B.73.  jtj.  If  a  man  be  c$nviSied  before  tbejheriff  in  recaption  he  fliall 
but^ifh^'bc  ^  amercei,   Br.  Amercement,  pL  51.  cites  F.  N.  B.  73. 

convicleil  before  the  uftices  ia  fuch  wnt,  be  01^11  be  fined  and  not  amerced.— ^i  t  Rep  4V  b. 
(h)  cites  S  C.  and  S.  P.  of  recaption  before  the  judices,  and  addj»,  viz.  in  a  court  of  record,  and 
fays  that  with  this  accords  9  H.  5.  i.  b.  S»  P.  8  Rep.  41.  a.  in  Gricfley's  cafe^  in  a  nota  of 

the  reponer  cites  F.  N.  B.  73.  (D). 

The  jvidg-        24.  In  cafe  of  a  retraxit  the  plamtifF  ought  to  be  amerced  5 

traxiVi"/*'  ^^^         *^  *  ftronger  cafe  than  a  nonfuit,  as  bein^  a  voluntary 

Quod  nii  ackjiowledgment  that  be  has  no  caufe  of  adlion.     o  Rep.  59.  a« 

capiat  per  Mich.  6  Jac.  in  the  Exchequer  in  Beecher's  cafe. 

breve  fuum 

prxd'  fed  At  in  mifericordiapro  falfo  clamore,  &c.  8.  Rep.  62.  b.  in  Beecher's  cafe. 

^h  *f*^d  25.  In  all  writs  of  prache  quod  reddat^  as  writ  of  rlghty  for^ 

writs^of  fftedon^  quod  permittat  of  eAovcrs,  common,  &c.  or  praecipe  quod 
praecipe  if  faclaty  as  writ  of  cujloms  and  fervicesy  ice.  if  the  demandant  is 
judgment  is  barred  or  mnfuited^  or  if  his  writ  abatesy  becaufe  it  is  vitious  in 
fuTenlnt  ^^^^^  ^  f<^™>  *«  dcmandant  (hall  be  amerced.  8  Rep.  60.  b. 
he  (hall  be    in  Beecher's  cafe. 

amerced. 

^  Rep.  60.  b.  in  Beecher's  cafe. 

Lev.  286.  26.  Debt  was  brought  againji  N.  an  executor^  who  came  in  and 

S.  C*  ^"*^  pleaded  plene  adminifiraviu  The  plaintiff  confeffcd  the  plea  and 
tookthe"ex-  prayed  judgment  of  affets  quando  acclderlnt.     The  judgment  was  in 

ception  to  Mifericordia,  and  the  court  doubted  at  firft  whether  it  was  er- 

*^*d^^^h"'  roneous  for  that  caufe.     But  becaufe  it  appeared  that  the  executor 

caufe\'he*"  ^^  ^^^  ^^^^  ^^  primo  die  they  affirmed  the  judgment  notwithftand- 

piaintiff  is  ing.     Vent.  94. 96.  Trin.  22  Car.  2.  B.  Noel!  v.  Nelfort. 

not  delayed, 

the  plea  hting  a  confeffum  of  the  aSion ;  but  the  others  held  that  it  is  not  a  dtre^  confeffion,  but  ^ajt 
an  admttanc€  of  the  tlebt,  and  it  was  after  imparlance,  ami  they  affirmed  the  judgmetit.— Sid. 
448.  pi.  IT.  S.  C.  and  as  to  the  exception  taken  by  Twiiden  J.  it  uas  anfwered  that  the  judgment 
is  well  becaufe  it  is  according  to  the  entries  and  Bergman's  case,  which  was  as  here. 
2  Saund.  226.  S.  C  fays  judgment  was  aflirmed  as  to  this  point  upon  a  precedent  read  of  a  judg. 
ment  accordingly  in  Mary  Shipley's  cafe ;  and  that  upon  arguing  this  cafe  in  the  houfe  of  Iords> 
where  Vaughan  Ch.  J-  fupplied  the  place  of  the  Ld.  Keeper,  it  was  urged  that  by  what  ap})ears 
by  the  recordi  the  defendant  pleaded  the  very  day  of  the  declaration ;  to  which  Vaughan 
anfwered  that  then  it  fhould  be  entered  that  they  verttrunt  prior)  ifie^  and  for  want  of  fuch  entry  it 
fliall  not  be  intended  that  he  pleaded  the  firft  day,  and  therefore  ftiall  be  amerced  for  the  delay, 
and  that  judgment  wa$  afiirmed  by  die  houfe  of  lords.  But  the  reporter  fays,  tliat  the  opinion 
of  Vaughan  feems  to  him  not  to  be  law  ;  for  in  a  quare  impcdit,  it  the  bifbop  imparles  and  af« 
ter  pleads  that  he  claims  nothing  but  as  ordinary,  whereupon  the  pbintiff  has  judgment  againft 
him,  yet  the  bifhop  (ball  not  be  amerced  becaufe  he  excufes  himfelf  of  tort,  though  he  had  de» 
layed  the  plaintiff,  which  he  takes  to  be  a  cafe  in  point.  But  there  is  a  uote  in  the  roarg. 

of  1  Saund.  217.  that  Cra  9v  and  Hob.  200  is  againft  this  opinion  of  Saunders  ;  and  r  D.  461. 
Amerciament  (H)  pi.  17.  makes  a  quaere  of  Sauiiders's  opinion,  and  fays  he  takes  the  law  t^be 
otherwife,  and  cites  Cro,  J.  63.  and  Hob.  aoo. 


[  430  ]     (I)  For  what  Cauic.    Upon  Abatement  of  Writs. 

£  I.  TF    a   writ  abates   by  ihi  a6i  of  God^  the  plaintiff  or  iit^^ 
-*•    mandant  fliall  not  be  amerced.     Co,  Lit.  127.] 
r  2.  So  if  a  writ  abates  without  any  ^fault  of  the  plaintiff  he 
Hull  iiot  be  amerced.    Co.  Bit.  127.] 
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*     [  3.  In  aft  aftion  brought  by  two,  if  tlie  writ  abates  by  thi  fir-  A- 
ieaib  of  one  of  them,  the  other  (hall  not  be  amerced;  becaufe  it  is  ^el^^p^ 
by  the  aR  of  God  without  the  default  of  the  party.     ♦  43  Aff.  i2.c/ics 
X8.  adjudged.  48  E.  3.  23.  Co.  Lit.  127.]  |-  c.  & ^ 

.  warrantia  chartae<— Fitzh.  Amercemcnty  pi.  X3.  citps  S.  C.  accordingly.— 8  Rep.  60.  b.  S.  P. 
accordingly  in  Beecber's  cafe,  and  cites  S.  C.  and  46  £.  3.  tic.  Accouui  40.  5  £.  3.  3.  22  H.  6.  7. 
3S  £.  :).  31.  7  H.  6.  36. 41  Aff.  14. 

*  This  feeras  to  be  mifprinted ;  for  I  do  not  obferve  S.  P.  there. 

[  4.  If  two  join  in  a  perfonal  aftion,  and  9ne  it  nonfuit^  which  Br.  A- 
Jn  law  is  the  nonfuit  of  the  other,  yet  the  other  fhall   not  be  JUemrpl. 
amerced,  becaufe  this  is  not  his  fault.    47  AfT.  3.  adjudged.]  63  cites  * 

S.  p.  in  Champerty.--— S  Rep.  61.  a.  S.  P.  in  Beecber's  c«f6» 

[  5.  In  trtfpafs  for  taking  his  corn^  if  upon  the  pleading  the 
right  of  the  tithes  comes  in  quefiiony  by  which  the  writ  abates,  yet 
the  plaintiff  (hall  not  be  amerced,  becaufe  there  is  not  any  defeult 
in  him.     38  Ed.  3.  6.  6.] 

[  6.  If  a  writ  abates  by  the  aSf  of  the  plaintiff  or  demandant,  or  f^m^A^^^m^ 
for  *  matter  of  form^  the  plaintiff  or  demandant  fhall  be  amerced.  Fol.  214. 
Co.  Lit.  127.]  ^    -y  ^ 

*  S.  p.  8  Rep.  6t.  b.  in  Beecber*s  cafe  accordingly,  be  it  in  writ  real  or  perfonal. 

Vebt  hy  bill,  which  was  that  A.  B.  ptth  loo  marki^  co  quod  def^ndeni  i  ecogwvit  fe  A  bm  ico/. 
frat^  where  Hbras  w.is  not  fxp'eff.H  before,  and  therefore  was  abated,  and  the  plainiiii  (hail  b« 
amerced  for  ill  bill,  Avbich  abated.    Br.  Amercement,  pi.  z6.  cius  7  H.  6.  36. 

[7.  If  a  writ,  which  is  grounded  upon  a  record^  abates,  the  ^n  »u  /»<//•. 
plaintiff  (hall  not  be  amerced.     Fitzh.  Amercement  8.1  chip'ocj), 

*  J  if  the  writ 

abates,  the  plaintiff  ihall  not  be  amerced ;  becaufe  the  procefs  is  founded  upon  a  judgmettr,  and 
record.  8  Rep.  6x.  a.  in  Beecber's  cafe,  cites  x  i  H.  4.  55.  b.  in  quid  juris  clamat,  fcire  facias,  &«• 
21  £.  3. 23.  9  £•  3*  32.  in  per  qus  fervitia.    18  H.  6.  cit.  Pledges  i. 

[  8.  jfs  if  a  quid  juris  clamat  abates,  the  plaintiff  fhaH  not  be  ^Vji^J  jwri* 

amerced,  becaufe  this  is  grounded  upon  a  record.]  b^nl^hr^* 

[9.  So  if  z  fcire  facias  abates,  the  plaintiff  fhall  not  be  amerced,  a  feme  w-^ 

44  Ed.  3.  Amercement  8.  41  E.  3.  there  accordingly.]  vennviiUut 

[10.  If  a  fcire  facias  to  execute  ajtm  abates  by  the  plea  of  once  ^cM^itf ^'''h* 

executed  in  his  ancejlor^  the  plaintiff  fnall  be  amerced.  30  Ed.  3. 27.  twz  was 

b.  adjudged,  but  quaere.]  levied  to 

her  when 
Ihe  was  fole,  and  therefore  the  writ  was  abated ;  quod  nnta  \  and  there  it  waf  agreed,  tlut  in 
this  a^ion,  and  ^n  fcire  facias,  if  the  plaintiff  bo  nonfulted,  the  plaintiff  Ihall  not  be  amerced* 
Br.  Quid  juris  clamai,  pi.  23.  cites  1 1  U.4.  7. 

11.  Avowry  for  rent^  and  return  was  awarded^  by  which  the 
defendant  fued  fcire  facias  upon  this  judgment  to  have  execution  of 
toi  renty  where  no  judgment  was  given  of  it,  but  to  have  return, 

and  the  writ  was  abated  without  amercing  the  plaintiff;  quare  [  41^  J 
caufamj  whether  becaufe  it  was  a  judicial  writ,  or  becaufe  it  was 
abated  by  the  law.     Br.  Amercement,  pi.  57.  cites  21  E.  3. 23. 

12.  Trefpafs  between  an  abbot  and  prior  for  corn,  the  defendant 
jufiifiedfor  tithes^  and  therefore  the  court  was  oufied  of  jurlfdic- 
tion,  and  the  plaintiff  not  amerced,  for  no  default  in  binu     Br. 
Amercement,  pi.  21*  cites  38  £.  3.  7. 

K  k  2  13.  Square 
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13.  J^are  impedit  abated  by  thefe  words,  ut  didturj  where  it 
fhould  be  ut  dicity  the  plainti^  being  an  earl  fhall  be  amerced  at 
loOs.  and  therefore  he  difcontinued  the  procefs;  quod  nota;  be* 
caufe  he  is  a  peer  of  the  realm.  Br.  Amercement,  pi.  23.  cites 
38  E.  3-  31. 

(K)     Upon  a  Nonfuit. 

In  all/Mi/i-  [  I.  TN  a  vnit  founded  upon  a  record^  if  the  plaintiff  be  nonfuit 
ciaiprcc'Jt,  X  yg^  Yit  (hall  not  be  amerced.     11  H.  4.  7.] 

if  the  pbui-  '  T   /  J 

tiff  be  nonfuited,  he  (hall  not  be  amerced,  becaufe  the  procefs  is  founded  on  a  judgment  and  re- 
cord.   8  Rep.  61.  a.  Mich.  6  Jac  in  Beecher's  cafe. 

Br.  A«  [  2.  As  in  a  quid  juris  clamat^  if  the  plaintiff  be  nonfuit  yet  he 

mcrce-        Qj^j  ^^^  ^^  amcrced.     1 1  H.  4.  7.  per  Skrene.] 

ment,  pi.  -r   /     r  j 

16.  cites  S.  C.  St  S-  P.  by  Skreene  and  Hanke.— — Ibid.  pi.  49.  cites  iS  H.  6.  S.  P.  by  Forfcue. 

.— Fitz.  Amercement,  pL  7.  cites  S.  C.  accordingly,  and  that  for  the  reafon  in  pi.  i.  fupra. 

Br.  A-  [  3.  So  if  the  plaintiff  in  a  fcire  facias  to  execute  a  fine  be  non- 

menr'l.  ^"^^  *^  plaintiff  fhall  not  be  amerced,     11  H,  4.  7.  per  Hank.' 

I $.  cites*  30  Ed.  3.  27.  b.] 
s.  c  & 

S«  p.  by  Skrene  and  Hankt.— — Br.  Amercement,  pi.  49.  cites  18  H.  6.  S.  P.  by  Forfcue. 
And  Fitz.  Pledges  !.■  Fitzh.  Amercement,  pi.  8.  cites  44  £.  3.  tliat  in  fcire  facias  the  writ  wa» 
abated,  and  the  plaintiff  was  not  amerced,  and  fays,  tliat  41  £•  3.  is  accordingly. 

The  plain-  4.  In  affife^  the  plaintiff  was  n^nfuited  when  the  jury  returned  t9 
tiff  was  •  ^  ^^^^y  verdi^j  and  was  amerced  to  a  mark.     Br.  Amerce-' 

nonluiteu       ^  •  .^  *  /r 

in  3  a/pfcs      ment,  pi.  37.  cites  22  Aff.  32. 

the  one  after 

the  oiher,  hy  which  the  court  amerced  1\im  to  5  marks  for  the  vexation  ;  qtiod  nota.     £r. 

Amercement,  pi.  3'»  "f"  9  E.  4*  33* 

5.  Note,  per  Browne,  that  if  two  bring  an  action  real^  and  the. 
one  is  mnfuited  after  appear ance^  be  who  is  nonfuited  ihall  not  be 
amerced.     Br.  Amercement,  pi.  3.  cites  38  H.  6.  11. 

6.  If  the  demandant  or  plaintiff  is  nonfuited  in  any  action  (cer» 
tain  fpecial  cafes  excepted)  die  judgment  is  Ideo  confideratum  eft 
quoa  praed'  quer'  &  plcgii  fui  de  profequendo  fint  in  mifcricordia^ 
&c.    8  Rep.  6i.  b.  in  Beecher's  cafe. 

[432]     (L)  What  Perfons  fhall  be  amerced.     \^Infant.'\ 


S.P.  Arg.    [  I.    A  N    infant   being  plaintiff   or  demandant  fhall   not.  be 
pi^!'  ^'  ^  "^  amerced,  and  this  is  the  reafon  that  he  fhall  not  fbd 

Ibid.  185.     pledges.     Co.'Litt  127.] 

in  pi.  231. 

S.  P.  8  Rep.  61.  b.  in  Beecher^s  cafe,  and  this  is  hy  reafon  of  the  imbecility  of  the  age ;  but  tlie 
entry  is  Ideo  in  mifericordia,  fed  pardonatur  quia  infanSj  cites  43  iKT.  45.  and  feveral  other 
books.  Palm.  518.  Hill.  3  Car.  B.  R.  in  cafe  of  Young  v.  Young,  it  was  agreed  by  all  that  an 
infant  fhall  not  find  pledges,  becaufe  it  Ihall  not  be  inten<}ed  that  they  fu«  out  of  malice,  and  cites 
44  Aflf.  55.  accordingly ;  but  that  there  it  is  faid,  Ideo  in  mifericordia,  fed  pardonatur  quia  in- 
fans  i  but  fays  this  is  net  fo,  but  the  vfe  de  miferitordia  eft  nihil  quia  infans,  and  infant  fliall  not 
be  amerced  i  and  cited  FiCZll*  Amercemeai  io>  lUiU  Xt^faac  14.  wd  Co.  £nc,.i26.  to  the  frune 
purpofe. 

[  2.  Ia 
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[2.  In  a  quart  Imptdit  againfl  an  infant^  if  the  plaintiiF  hadi  a 
^it  to  the  biihop,  the  infant  (hall  be  amerced.  44  £d.  3.  Amerce- 
ment 10.] 

[  3.  An  infant  defendant  (hall  be  amerced  if  he  pleads  with  the  See  pi.  5. 
defnandant^  and  the  matter  is  found  againft  him.  9  H,  6.  7.  Du-  n^cs^^lnd 
bitatur  2  Ed.  3.  32.]  fee  pi!  g.— 

Judgment  im 
Anvtr  was  given  agtwfi  an  infant ^  who  appeared  by  guardian.    The  record  certified  thnt  the  de- 
fendant was  in  mifcricordia.    It  was  affigned  for  error,  that  being  an  infant  he  ought  not  to  be 
amerced.    The  record  ^.a  ametided  by  rule  of  courtf  and  made  nihil  in  mifericordia  quia  infans. 
Cro.  C.  41C.  pi.  5.  Trin.  11  Car.  B.  R.  Smith  v«  Smith. 

[4.  If  an  infant  in  reverjion  be  received^  and  tkads  in  bar^  and 
Ais  upon  demurrer  is  adjudged  againft  him  by  tne  court,  he  fhall 
not  be  amerced.     Dubitatur  38  Ed.  3.  33.  per  curiam.! 

[  5.  So  if  an  infant  be  attainted  of  a  diffeiftn^  he  mall  not  be  Br.  CoTcr- 
amerced.    43  Aff.  45.  adjudged.]  cSS's!'a  ' 

that  the  amercement  IhaU  be  pardoned j  becaufe  he  is  an  infant  Br.  Amercement,  pi.  43*  cites 
S*  C.  accordingly. 

[6.  If  an  in£mt  brings  an  aStion^  and  the  matter  \%  found  againft 
bim^  he  (hall  be  amerced,     17  Ed.  3.  7.  5.  b.  Contra  D.  17  Eliz. 

338- 41O        ■ 

[  7«  [^^]  I^  ^^  infant  brines  an  action,  and  this  is  abated  for  Br.  A« 
bis  infancy^  he  (hall  be  amercei    41  Aff.  14.]  mmrpi. 

6j.  cites  S.  C.  of  an  appeal  brouglit  by  himi  flqn  he  was  amerced,  but  that  it  was  pardoned  for 
his  infancy •«— -Br.  Fine  for  Contempts,  pi.  37.  cites  S.  C.  that  the  infant  was  amerced,  but  did 
DOC  make  fine>        Sec  pi.  8. 

[  8.  But  when  an  in&nt  is  amerced,  he  (hall  be  pardoned  of  *  F«t*h. 
eourfe.     17  E.  3.  75.  b.  adjudged  •  30  Aff.  18.  41  Aff.    14  t  ]Z?!'^' 
43  Aff.  45.  adjudged  44  Ed.  3.  Amercement  10.]  10.  cites 

s.  c.  & 

S.  p.  ad;nitted,  but  he  was  awarded  to  be  imprifonei).  f  Br.  Imprironnaeqt,  pi.  75. 

cites  S.  C.  &  S.  P.  accordingly.— ->BuUI.  271.  but  falfe  puged  (162)  cites  S.  C.  >Sce  pi.  5.  la 
the  notes  there. 

[  9.  If  an  infant  brings  an  a^ion  by  procbein  amy^  and  pending  5  R«P*  49* 
the  aSlion  comes  of  fidl  age^  and  makes  an  attorney,  and  after  is  jJ^j^^jLj  ^' 
nonfuity  be  (hall  be  amerced-    D.  17  Eliz.  338.  41  curia.]  accortVngly 

in  aprKci|)« 
(}uod  reddnt  in  C.  B.  Mich.  15  &  i^  Elis.— — Co.  Litt.  126.  b.  117.  a.  S.  P. accord- 
jngly.— ^Mo.  394.  pi.  511.  8.  P.  cited  by  T.infield,  as  Mich.  15  3e  16  EIiz.-«—    T    ^^  ^  1 
Roll.  Rep.  194.  S.  P.  cited  hy  Coke  Ch.  J.  as  held  about  16  Eliz.  that  if  the  judg*    L  ^J  6  J 
ment  h;id  been  given  againfl  him  during  his  minority  he  (hould  not  be  amerced,  and 
io  if  he  ikxi  confejjfd  the  ^^ion  msf^ion  ms  be  came  of  full  age ;  but  if  he  poftpones  it,  and  does  not  do 
it  as  foon  as  he  is  of  full  aj^e,  he  ihall  be  amerced.  3  Bolil.  accordingly  by  C«ke  Ch.  J. 

^— S.  ?.  accordingly ;  otherwife  it  be  liad  becA  an  infant  when  he  was  Qoufuited.— — Jenk.  %^i, 
pi.  54.--*— See  pi.'  13.  S.  P» 

[  10./  If  an  infant  brings  an  action  oftrejpafs  by  guardian  againft 
twoj  and  the  defendant  pleads  Not  Guilty\  and  at  the  nifi  priii^s 
the  plaintiff  appears  in  perfon,  and  a  verdict  is  found  for  the  p/ain^ 
tiffor  party  and  Not  Guilty  for  the  reft,  and  one  of  the  defendants 
Not  Guittyy  and  judgment  is  given  for  the  plaintiff  for  that  fer 
which  the  verdi^^  is  given  for  him,  and  mipd  nil  capiat  per  blHam 
for  the  reft)  and  as  to  bim  that  is  found  Not  Guil^}  fed  nihil  de 

K  k  3  mifericordia 
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f   .^^i..^  mtfericordta  pro  felfo  clamore,  &c.     ^ia  querens  tempore  •  tranf* 

«  Fol.  215.  grejponis  pradi^a  faSIa^  infra  atatem  exiftehaty  yet  this  is  good, 

^   ~^^  -    and  no  error,      Trin.   11   Car,  in  Camera  Scaccarii,  between 

Methwold  and  Anguiib,  adjudged  in  a  writ  of  error,  and  the  firft 

judgment  given  in  the  King's  oench  affirmed,  notwithftanding  I 

urged  this  to  be  an  error,  and  they  took  a  diverfity  between  this 

and  a  nonjuit'] 

F.N.B.31.      [  ij.  The  king  being  plainti£^  or    demandant  Iball   not    be 

ib?d*;o^ir  amerced.     Co.  Litt  127.] 

(A)  S.  P.     '  S.  C.  tc  S.  P,  cited  accordingly,  Br.  Amercement,  pi.  53......S.  C.  &  S.  P.  cited 

i  Rep.  6f«  b*  ia  Beecber's  cafe,  and  this  by  rcafon  of  the  dignity  of  his  perfon. 

5«''A-  [12.  The  queen^  the  wife  of  the  kingy  (hall  not  be  amerced, 

U^ntrpl.  ^^^^^*  ^3E-  i»  B.  Rot.  5^.  where  the  judgment  is  againft  the 
53.  s.  P.       queen,  and  in  mifericordia  nihil,  eo  quod  confers  regis,] 

cites  New 

Nat.  Brev.  xoi.— »S.J*.  8  Rep.  61.  b.  in  Beecher's  cafe,  accordingly ;  for  in  this  rcfpeft  Ihe  par- 
ticipates of  the  prerogative  of  the  king Co.  Liu.  127.  a.-*— Slie  is  a  perfon  exempt.    Br. 

Kooabilicyt  pi*  59*  cites  18  £.  3.  jx. 

S.P.  cited  [13,  If  a  pracipe  Is  broueht  againft  an  infant^  and  pending  the 
«  Mkh^ts  P^^  *'  '^"  of  full  agej  he  fcall  be  amerced  for  the  delay  after  he 
ac  16  EHz.  comes  of  full  age.  Mich.  15,  16  Eliz.  B.  adjudged.  Quod  vide. 
Mo.  394,      Co,  5.  in  Vaughan^s  cafe,  49.]  .  • 

in  the  cafe 

of  Hawlc  V.  Vaughan.— -See  pi.  9.  S.  P. 

14.  In  quare  impedit,  if  a  lord  of  parliament,  as  duie^  earl^ 
baron^  or  other  peer  of  the  realm,  is  nonfuited  in  action  after  ap-^ 
pearance^  he  fhall  be  amerced,  Br*  Amercement,  pi.  47.  cites 
jqE.  4.9, 


(L.  2).     Of  whom.     Sheriffs  and  Officers. 

It  T  N  affife  a  bailiff,  who  had  returned  villeins^  was  amerced,  and 

^   Non  omittas  awarded.     Quod  nota  bene.  Br,  Amendment^ 

pi.  39.  cites  26  Air.  28, 

r  a^aI       ^'  Exigfni  againft  J.  N»  the  father^  and  the  Jon  who  was  of  the 

t  t3t  J  f^fffg  f^^ffig  rendered  himfelf  and  the  Jheriff  returned  reddidit  fe^  and 

^\  ^i*^  dt«    ^^^  plaintiff  faid  that  he  who  appears  is  another  perfon^  and  not  the 

S.'c.L-L      defendant,  by  which  the  Iheriff  was  amerced,  and  diftrin^s  ad 

Br.  Retom    habendum  corpus  iffued  againft  him,  by  reafon  that  he  retilrncd 

♦  «*c  Bnef5,pU  reddidit  fe,  where  he  who  appeared  is  another  perfon,  Br.  Amerce- 

1.  a  **       ment,  pi.  14.  cites  7  H.  4. 1 1. 

3.  The  flieriff  returned  cepi  corpus^  and  at  the  day  bad  not  the 
party  at  the  bar,  but  prote£licn  was  caftfor  him^  and  yet  the  flie- 
riff was  amerced  for  his  falfe  return.  Br.  Amercement,  pi.  l8* 
cites  1 1  H.  4.  57. 

4.  Where  a  flieriff  returns  7  i»  in  ijfues  upon  diftrefs^  he  fliall  be 
amerced,  becaiife  it  is  Ufs  than  cofls  of  the  writy  which  is  13  d. 
Br.  Amercement,  pi.  27.  cites  19  Ii.  6.  8.  per  Fortefcue. 

5.  lu  debt  the  flieriff  returned  quarto  exaffus  upon  exigent,  the 

6  plaintiff 
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plaintiff  averred^  that  the  defendant  is  outlawed,^  and  had  certiorari 
to  the  coroners^  who  certified^  that  he  is  outlawed,  and  the  (herifF 
was  amerced  50].      Bn  Amercement,  pi.  32.  cites  36  H.  6. 
24. 

6.  If  the  iherifF  returns  no  year  upon  the  ferving  of  proclamations  ?''*J^*^?"^' 
upon  exigent^  and  mi  (lakes  the  county^  as  T.  (herifF  of  K.  where  it  pj^     ^j^gj 
fnQuld  be  (herifF  of  L.  he  (hall  be  amerced,  and  this  in  the  fame  s.  c.  per 
term  that  he  nuide  the  return ;  for  in  another  term  after  he  (hall  F>tzhcrb«rt 
not  be  amerced.     Br.  Amercements,  pi.  i.  cites  27  H.  8. 29.  law?  qu(S^ 

nou  negatur. 

7.  The  (herifF  returned  a  non  ejl  inventus  upon  an  attachment 
awarded  againft  W,  who  is  a  jujlice  of  teace^^  and  as  the  plaintifF 
ivas  informed,  voas  at  the  lajl  quarter  fejjions  holden  for  the  county^ 
and  for  this  the  (herifF  was  amerced  5 1.  Gary's  Rep.  62.  Anno 
2  EHz.  Stradiing  v.  Pemfcrooke  (Earl  of). 

8.  The  (herifF  cannot  be  amerced  for  returning  toofmalliffues'^ 
for  it  lies  not  in  the  conufance  of  the  court  whether  they  are  too 
fmall  or  not,  but  the  party  is  put  to  his  averment ;  per  Coke 
Ch.  J.     Roll.  Rep.  336.  Hill.  13  Jac.  B.  R.  Goats's  cafe. 

9.  The  (herifF  is  to  be  amerced  yir  the  faults  of  his  own  bailiffs^ 
for  the  (herifF  is  the  officer  to  the  court,  and  not  they.  L.  P.  R* 
71.  cites  Hill.  22  Car.  i.  B.  R. 

10.  iy  the  (herifF  be  atnerced  by  the  court  for  the  not  doing  a 
thing  belonging  to  his  office,  and  yet  he  continues  to  negle£l  to  do  ity 
contrary  to  the  rule  of  this  court,  the  court  may  encreafe  the 
amercements  upon  him  until  he  perform  his  duty  therein ;  for  the 

Ereater  the  ofFence  is,  the  greater  the  punifhment  ought  to   be. 
u  P.  R.  7 1,  cites  Trin.  23  Car.  i.  B.  R. 

11.  Amercements  fet  upon  the  '(herifF  upon  the  motion  of  the 
party^  if  they  be  not  eftreated  into  the  Exchequer  may  be  with  a 
refpe£1uatury  that  is,  be  refpited  if  the  party  grieved^  who  caufed 
him  to  be  amerced,  will  cot^fent  thereunto,  otherwife  it  cannot 
be ;  for  though  the  amercements  be  due  to  the  king,  yet  they 
were  fet  upon  the  (herifF  for  an  injury  done  to  the  party.  L.  P.  R. 
71.  cites  Trin.  23  Car.  i.  B.  R. 

12.  The  (herifF  of  York  was  amerced  for  not  returning  a  writ 
of  habeas  corpus  cum  caufa^  though  he  was  commanded  not  to  do  it  by 
the  bjfhop  then  prefidcnt  there.  L.  P.  R.  71.  cites  14  E.  3. 
Crompt.  Jurifd.  p.  78.  [b] 

13.  A  (herifF,  nor  any  other  perfon  out  of  his  office^  cannot  be 
amerced  by  the  court,  for  then  he  is  not  an  officer  to  the  court ; 
but  a  dijiringas  tnujl  ijfue  out  againft  him,  to  diftrein  him  and 
make  him  come  in;  for  he  is  not  now  counted  prefent  in  court  as 
when  he  was  (heriff,  or  other  officer.  L.  P.  R.  71.  cites  Mich. 
23  Car.  I.  B.  R. 

14.  It  is  the  conftant  practice  for  (herifFs  to  Cake  bail  bonds  ac-  [  435  ] 
cording  to  23  H.  %.  from  perfons  taken  up  upon  attachment^  and  no 
remedy  againft  him  upon  a  cepi  returned,  if  he  has  him  not  at  the 

day^  but  to  amerce  him.    Per  cur.  12  Mod,  557.  Mich.  13  W.  3. 
IherifF  of  Cumberland's  cafe. 

K  k  4  (M)  Who^ 
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(M)     Who  fhall  be  amerced. 


•This  w  [  I-  TF  barm  and  feme  are  vouched  as  in  the  right  ofthefemey  and 

irSuld  iudgment  is   given  againft  him,  and  the  feme  is  to  be 

be  pi.  14.  amerced,  they  (hall  be  amerced,  though  the  feme  be  within  age^ 

—Attaint  the  hujband  being  of  full  age^     j6  Ed.  3,  Amercement  ♦  16.  ad- 

hai on  €vid  ftme,  and  therefore  they  were  amerced  and  taken.  Br.  Amercementy  pi.  9.  cites 
4a  £.  3.  -  And  Brooke  fays,  and  fo  fee  that  feme  covert  may  be  amerced. 

•  This  is  [  2.  Jnd  this  aipercement  fliall  not  he  pardQn$d  of  eourfe.    it 

rnd'ftSS'd'  '^^'  3-  Amercement  •  i6.  adjudged,] 

be  pi.  14. 

Hob.  117.         [^2.  In  an  a£lion  upon  the  cafe  a^ainfl  baron  and  feme  for  fcan^ 

Rfich.^'i2  ^^^^  words   fpoke  by  the  feme^  and  judgment  is  gtven  againft 

jac.s!c.&  both,  as  well  the  hufband  as  the  wife  mall  be  amerced.     Hobart'$ 

8.  p.  admit.  Reports  170,  between  Staif  and  Nclfon,  per  curiam  admitted.] 

ted.'  ■ 

Brownl.  t6.  S.  C.  accordingly.— Mo.  869.  pL  1206.  S.  C.  admitted  accordingly.— -S.  C.  cited 

accordingly.    Cro.  J.  633.  in  pi.  5,— Sec  tit.  Amendment  (F)  pi.  9.  S.  C— See  (  Q^)  pi.  4. 

Fitzh.  ^  ^,  If  a  judgment. given  in  an  inferior  court  be  reverfed  upon 

incnt^pUo.  ^  ^^^'  oi  falfe  judgment^  the  fuitors  fliall  be  amerced.  22  Ed.  3.  2.] 

cites  S.  C.*— *S.  C,  cited  by  the  repnitcr  in  Griefley's  cafe.     8  Rep.  40.  b. The  fuitors  were 

amerced.  D.  263.  a.  pi.  33.  Trin.  9  Eliz.  Anon.— .—They  (h;»ll  he  amerced  to  the  end  they  may 
be  more  wary,  and  take  better  advice  to  do  juflice.  i  IiiA.  196.— *Mod.  249.  pL  7.  Trin. 
99  Car.  a.  C.  B.  Anon,  the  fuitors  were  amerced.  " 

[  5.  If  he  in  reverfion  prays  to  be  received  upon  the  default  of 
,    the  leflee,  and  lofes  by  pUa^  h«  fliall  be  amerced.     38  Ed.  3.  33.  ad- 
mitted,] 

[6.  In  an  attaint^  if  leffee  for  life  hath  aid  of  him  in  reverfion^ 
and  they  join  and  lofe^  he  in  reverfion  fliall  be  amerced  as  well  as 
the  leflee.  40  Afl*.  20.  adjudged.] 
Cro.C.  564.  [  y.  If  an  aftion  be  brought  againjl  4  executors^  and  one  only  ap- 
^^  C?r^^R  P^^^^y  ^y  w^^i?^  he  is  put  to  anfwer  by  the  *  ftatute,  who  pleads 
Proaorv.  plene  admini/iravit^  upon  which  ifiiie  oeing  joined,  all  appear  at 
Chamber-  nift  prius^  and  there  it  \%  found  for  the  plaintiff'^  though  in  this  cafe-^ 
lame,  S.P^.  judgn^ent  may  be  againft  all  tour  executors  to  recover  de  bouis 
a  judgment  teftatoris,  vet  he  only,  that  pleaded,  fliall  be  amerced,  and  not 
inC.B.and  (he  Other  uiree,  for  their  appearance  at  the  affife  is  not  any  ap- 
*lr^ ^A^  pearance,  they  not  having  pleaded  before  to  ifliie,  Mich.  9  Car. 
becaufc'it  B*  R«  between  Cruife  aud  Berrie,  adjudged  in  a  writ  of  error, 
was  in         Intratur.  6  Trin.  Rot.  X163.] 

mifcricor- 

dia  againft  the  4  where  3  of  Uiem  never  appeared,  and  that  againft  him  who  appeared  no 
mifericordia  ought  to  be,  becaufe  he  came  in  upon  the  day  of  fumroons ;  and  for  this  and  other 
reafons  it  was  refolved|  that  he  that  appeared  (being  taken  in  execution)  Ihoald  be  difcfaaiiged. 
*  9  £.  3«  cap.  3. 

r  4.76  1  [  8.  In  an  a£lion  of  trover  and  cpnverfton  aigainji  baron  an^ 
RoiL  Re .  -/^  /^'^  ^^  converfion  of  the  feme  during  the  coverture^  if  the 
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fmt  ht  found  Guilty  by  verdift,  and  the  baron  Not  CuUty,  yet  both  ^^^p  ^"^' 
ihall  be  in  mifcricordia,  for  the  amercement  is  not  for  the  con-  judgment 
verfion,  but  for  the  delay  of  the  fuitj  and  the  non-rendering  the  for  reverfal 
firft  day,  of  which  the  baron  is  as  well  guilty  as  the  feme,  Mich.  ^*»^*  ^"«*^  * 
IS  Jac,  B.  R.  between  Wood  and  his  wife  againft  SutclifFe,  per  vfhUhdaj 
curiam  the  judgment  re  verfed.    HilL  13  Jac.  B.  R.  accordingly,  the  reporter 
per  curiam.]  fays  nothing 

■^  ■*  was  faid, 

and  therefore  he  believes  tliat  judgment  was  reverfed.— Cro.  J.  439*  pi.  12.  Mich.  15  Jac. 
3-  R*  S.  C.  and  judc^ment  reverfed  accordingly,  it  being  only  that  the  wife  Ht  in  mifericordia* 
m       3  Bulft.  150.  6.  C.  and  S.  P.  agreed,  per  tot.  cur.  and  judgment  reverfed. 

[9.  In  a  writ  of  dowerj  if  the  tenant  vouches  the  baron  and  feme  r— ^**^ 
as  in  the  right  of  the  feme^  as  heir  to  the  hujband  of  the  demandant^  Fol*  2 1 6. 
and  the  vouchees  demand  the  lien^  upon  which  the  lien  is  Jhewn^ 
and  they  enter  into  (*)  warranty  as  thofe  who  have  nothing  by 
defcent^  and  the  tenant  faysy  that  they  have  by  defcent,  upon  which 
judgment  is  given  againji  the  tenant^  &c.  the  feme  only  fhall  hot 
be  amerced  without  the  baron,  but  both.  16  £.  3.  Amerce* 
tnent  14..  adjudged.] 

10.  In  detinue  the  defendant  prayed  garnijhment  againji  W.  and 
had  it,  and  at  the  day  the  plaintiff  and  defendant  made  default^  and 
ff^.  appeared^  and  recovered  the  writing  by  award,  and  the  plain- 
tiff and  defendant  were  amerced^  and  a  diftringas  awarded  againft 
the  defendant  to  deliver  the  writing.  Br.  Amercement,  pi.  6. 
cites  40  £.  3.  39. 

n.  A  man  recovered  in  afftfe^  and  died^  and  \i\s  feme  was  en-^ 
dowedy  and  attaint  was  brought  againji  the  feme^  who  prayed  aid  of 
the  heir  J  and  had  it,  and'  they  joined  and  loji  the  land,  by  which 
both  were  amerced.     Quod  nota.    Br.  Amercement,  pi.  64.  cites 
4a  £.  3. 26. 

12.  Note  that  a  baron  fhall  not  plead  nor  be  impleaded  by 
name  of  Baron,  but  by  name  of  Knight  or  Efquire,  and  yet  he 
(hall  be  amerced  in  the  Exchequer  as  a  baron ;  for  baron  is  not  a 
name  of  dignity.  Quod  nota«  Br.  Amercement,  pi.  52.  cites 
32  H.  6.  30. 

13.  Debt  by  a  bijbop  and  J.  S,  as  executors  of  J.  N.  the  defen-- 
dant  waged  his  law^  and  if  he  performs  it,  then  the  bifhop  fkJX 
be  amerced  to  iocs,  becaufe  he  is  a  peer  of  the  realm,  by  which 
he  was  nonfuited,  and  fevered,  and  the  other  appeared,  and  the 
defendant  did  his  law,  and  fo  the  amercement  of  the  bilhop  laved* 
Br.  Amercement,  pi.  48.  cites  21  £•  4.  77, 


(N)     In  what  Cafes  where  the  Defendant  [  *  or  •scepi.  r, 
one  of  the  Defendants]  is  found  Guilty  of  Part.      fw(a>! 


ac- 
cordingly. 
Trefpafs 
0%9injl  z  f^t  sbafing  in  bis  park  at  D.  wbo//ir«4n/  Not  Gmityp  and  the  «w  was  fjMd  guilty  asfucb  a  dy 
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to  the  damans  of  30  r.  and  the  other  guilty  ai  another  day  to  the  damage  of  l^s.  It  was  awarde<!,  tiKit 
the  plaintiff  yAtta/i/  ^  amirud,  becaufe  be  is  acquitted  of  the  tiefpai's  done  in  eommcm  wUh  the  oih^. 
Br.  Trefpafc,  pi.  58.  cites  47  E.  3.  xo« 

Br.  A-  *  [  ^«  ^*  \f  fome  are  found  guilty  of  the  holding  with  force,  and 

^^^^'  1,  '*^'  ^^^^y  entered  peaceably^  the  plaintiff  fhall  be  amerced  for  this, 
rs^s-'c-ac  19  H.  6.  32.3 

cordingif* 

-4??^  *»-  [3.  If  a  man  brings  an  ajjife  againjfl  the  tenant  and  dUJeifor  of  a 

gM»jlJ*and  fgnt'fervice^  and  the  tenant  is  acquitted^  and  the  dijjeijir  found 
foinVthat  g^^^^-i  ^^  demandant  fhall  be  amerced  for  the  tenant,  17  E.  3. 46. 
S.sptjfd     b.  adjudged. J 

the  plaintiff 

mnd  infeoffed  A,  and  that  A.  did  not  dilTeife  the  plaintiff,  there  the  plaintiff  (hall  recover,  and  yet 
ihall  be  amerced  for  his  falfe  plaint,  and  ya  he  cannot  do  otbefwifcf  but  to  fay  that  both  diiteifed 
him ;  quod  noiai    Br.  Amercement,  pi.  34.  cites  7  Aff.  14.— -Br.  Affile,  pi.  123.  cites  S.  C. 

Br.  A-  [  4.  So  in  an  aifife  of  a  rent  againji  one  tenant  and  two  £JJeiforSj 

roefccj  I       if  he  recovers  againji  the  tenant  and  one  dijfeifory  and  the  other  is 

]^!dtw'      acquitted  of  the  diffeifin,  the  demandant  ihall  be  amerced  for  him. 

S.C.  and      31  AfT.  31.  adjudged.] 

lays,  that 

fo  it  is  in  all  cafes,  unlefs  where  the  plaintiff  is  an  infant,  or  the  like.    If  part  be  found  for  the 

plaintiff  or  demandant,  and  part  againft  him*  he  (ball  recover  and  be  amerced  as  to  th6  other.-« 

S.  C  cited  8  Rep.  61.  a.— Br.  Amercement,  pi.  27.  cites  19  H.  6.  8. 

Affife  faid,        ^  ^.  In  an  affifc  for  feveral  ^entSj  if  the  defendant  be  found  a 

*/^v*^wai  ^if^lfi^  ^f  ^^^  '*^"^»  ^"^  "°*  ^'^  *®  other,  the  plaintiff  (hall  be 
jfe'^^anT^'  amerced  for  this  rent,  of  which  no  diiTeiiln  is  conmiitted.    17  E.  3. 

difci/Kdfb^t    ^5,  b.  adjudged.] 

notoffonttdcb 

land  as  voas  put  in  the  fthiat,  lut  he  was  diffeifed  of  fo  much  as  he  ^ut  in  vieWf  by  which  he  recovered 
by  award  without  amercing  the  plaintiff;  quod  nota  ;  for  the  furplufage  in  the  plaint  he  was  nor 
amerced.    Br.  Amercement,  pi.  35.  cites  la  AfL  14. 

[6.  In  an  account  upon  a  receipt  of  parcel  by  another^ s  bandy  of 
which  the  defendant  traverfes  the  receipt^  upon  which  they  are  at 
iiTue,  and  of  the  other  parcel  upon  a  receipt  by  the  hands  of  the 
plaintiff^  himfelf  to  which  the  defendant  wages  his  lawy  fo  that  the 
plaintiff  takes  nothing  by  his  writ  as  to  this,  but  is  in  miferioor- 
dia.  14  Ed.  3.  Amercement  17.  adjudged.  And  in  this  cafe 
though  the  inqueft  after  pafs  againft  the  defendant  for  the  refiducy 
y^t  he  (hall  not  be  amerced.  14  Ed.  3.  Amercement  17.  per 
Shard.] 

7.  Trefpafs  of  Tfiofijh  to  the  damage  of  loL  the  \\iry  found  tipon 
the  '\K\xt  four pjhy  and  but  id.  in  damages^  by  which  ^t  plaintiff 
recovered  and  was  amerced  pro  falfo  clamore.  And  fo  fee  that 
where  any  part  is  found  againft  the  plaintiff,  .he  fhall  be  amerced, 
^ut  the  reafon  why  the  plaintiff  was  amerced,  was  fuppofed  to  be 
becaufe  he  counted  of  300  roches  and  perches,  and  the  jury  found 
but  four  roches,  quod  nota ;  for  he  ihall  not  be  amerced  becaufe 
the  jury  found  lefs  damages  than  the  plaintiff  counted^  for  this  is  very 
often  uied  without  any  Amercement  fir.  Amercement,  pi.  27* 
cites  19  H.  6.  8» 

{0)U 
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(O)     In  what  Cafes  where  the  Judgment  is  givea 
againft  the  Dcfendant^r  Fart. 

[  !•  T  N  an  a6lion  of  covenant  for  feveral  covenants  Broicy  if  the  Roll.  Rep. 
^    plaintiff  be  barred  for  one  he  (hall  be  amerced  for  this,  41'-  pi- 5^ 
though  he  recovers  for  the  odien    Trin,  4  Jac.  B.  R.  between  oij-^tgr  per ' 
Wallel  and  Yclfon  agreed,]  Coke  quod 

fuit  concef- 
fum  per  G,  Crooke  and  feveral  clerks.  ■  ■In  deht,  the  AefendafU  tuas  acqmUedofpart^  and  for  th« 
reft  the  plainti^  recovered,  and  there  was  no  judgment.  Quod  juvemjit  in  mifiricordia ;  and  for 
this  caufe  jucj'ginent  was  reverfed.  Cro*  £.  699.  pi.  iz.  Mich.  4c  Eliz.  B.  R.  Luffer  v.  Legar. 
^— Ihid.  fay$  that  another  judgment  at  the  fame  time  was  reverfed  for  the  fame  caufe  betweea 
Cbefold  ▼•  Wyatt.— ^S.  P.  accordingly  by  Glyn  Ch.  J.  2  Sid.  137. 

[  2.  14  an  adion  upon  the  cafe  upon  a  fromife  to  do  two  things^  Roll.  Rep. 
fcilicet,  to  payfo  much  for  certain  lands  fold,  and  if  the  vendee  Jells  J"*  Pj:.54- 
it  again  for  more  than  he  paid,  to  pay  fo  much  more ;  and  the  de-  nktur^-i^ 
fendant  pleads  in  bar  tf  releafe^  which  is  adjudged  no  bar  for  part  :f  BuKtzso. 
(fcilicet,  for  the  laft  fum)  and  a  bar  for  the  lirft  fum,  he  (hall  be  ^*^i"  J* 
in  mifericordia  for  this  fum  of  which  he  is  barred,  though  it  be  an  s.  c.^ad'- 
intire  promife,  and  he  could  not  have  an  a<Stion  but  upon  both  judged,  and 
parts,  for  he  mght  have  acknowledged  himfelf  fatisfied  of  that  which  affirnicdm 
he  had  releafed.      Trin.  14  Jac.  B.   R.    between   WafFell  and  ^^"^^—^ 
Yelton.] 

[  3.  In  trefpafs  agaln/l  twoy  if  one  he  found  guilty  to  [the'}  damage  in  falfc  im- 
Ic/fomucb]  by  hmfelfandthe  ,^her  is  found  guilty  to  [the]  da-  PJ^"--'' 
mage  \jf  fo  much]  uy  bimielf  tn  thts  cafe  each  defendant  mall  be  defendant 
amerced  feverally,  and  the  plaintiff  (hail  alfo  be  feverally  amerced  juftifiesfor 
againft  each  of  them.     Co,  5.  Specot's  cafe,  58.  b.]  ^^^^^^  ^^^ 

foroe  of  them  are  found  good  and  others  not,  the  defendant  Ihall  not  be  amerced  for  this  falfity  ; 
for  there  was  good  caufe  for  the  arred,  and  tliis  is' only  a  defence  and  not  by  way  of  adlion  as 
an  avowry  is.  Jenk.  184.  pU  87.— -See  (T)  pi.  3.  S.  C— —  And  fee  (QJ  pi.  5.  and  the  notes 
there. 

4«  In  debt  of  40/.  againft  executor s^  who  pleaded  fully  adminijler-  Br.  Exccn- 
idy  and  it  yn&  found  that  they  had  in  their  hands  the  day  of  the  writ  '°'^'  P^  7^' 
to  the  value  of  2oL  by  which  the  plaintiff  recovered  20I.  and  as 
to  the  other  20 1.  the  plaintiff  was  amerced.     Br.  Amercement, 
pi.  29.  cites  21  H.  6. 41. 

5.  In  ejectment  of  a  manor^  and  carrying  away  the  plaintiff* s 
goodsy  the  ejectment  was  founds  but  nothing  was  found  as  to  the 
^Wf  being  carried  away.  The  plaintiff  had  judgment  to  recover 
the  land,  and  the  book  (ays  Nota,  that  the  plaintiff  ought  to  be 
amerced  pro  falfo  damore  as  to  the  goods  carried  away  whereof 
nothing  is  found,  &c.  D.  89.  a.  pi.  iii.  Trin.  7  £.  6.  Clifford 
V.  Warren. 

6.  In  trefpafs  of  goods  carried  away,  part  was  found  for  the 
plaintiffs  and  part  againji  him*  Adjudged  in  B.  R.  that  the  plain- 
tiff recover  for  part,  and  be  in  mifericordia  pro  falfo  clamore  for 
the  refidue ;  and  upon  error  brought  in  the  Exchequer  Chamber 
the  judgment  was  affirmed*  Mo,  692,  pi.  956,  Palmer  v.  Sher- 
wood. 

7.  In 
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But  in  tref.  y^  J^  Jfi^f  upoft  the  ftatuU  33  H.  8.  of  buying  treUndei  titles^  the 
^^Z**^"^  pi<*intiff  demanded  50I.  yir  the  value  if  the  land^  and  the  jury 
iibtran  the  find  the  value  20  /.  the  plaintiff  had  judgment  to  recover  one 
flaintifiie-  moiety  of  the'20 1.  and  the  queen  the  other,  but  no  judgment  -was 
^^i^if  ^°r  *^  refidue  of  the  50 1.  viz.  that  the  plaintiff  ihould  be  in 
Icfs  be'  mifericordia  pro  falfo  clamore,  and  therefore  judgment  was  re- 
found  than  verfed.    Cro,  E.  257.  pi.  34.  Mich.  33  &  34  Eliz.  B.  R,  Savery 

he  declares  .,  T'mr 
for,  the  ^-  *V- 
plaintiff  Ihall  not  be  amerced  becaufe  die  aAion  is  grounded  upon  an  uncertainty.    Ibid. 

r  4-'70  1  8.  In  an  a£fion  againjl  a  hundred  on  the  ftatute  of  Winton,  the 
.  ^^  '^  defendants  were  found  guilty  as  to  party  and  quoad  refiduum  Not 
Guiltyj  and  judgment  for  the  plaintiflF  for  fo  much  as  is  found  for 
him,  and  that  defendants  fmt  in  mifericordia ;  and  quoad  refiduum 
that  querens  nil  capiat,  &c.  &  fit  in  mifericordia.  And  held  well, 
and  the  plaintiff  well  amerced  for  his  ialfe  profecution ;  and  judg- 
ment afHrmed.  Cro.  J.  348.  pL  i.  Trin.  12  Jac.  B.  R.  OkUidd 
V.  the  Hundred  of  Widierly. 

9.  Cafe  for  that  the  defendant  beine  tna^er  tf  a  Jhip  failing  in 
the  Thamesy  did  Jo  negligently  govern  the  farm  that  it  vtolenter  rue^ 
bat  on  the  plaintiffs s  hoy  loaded  with  goods,  and  floating  at  anchor 
there,  and  broke  and  drowned  it  ad  damnum,  &c.  Upon  Not 
Guilty  pleaded,  the  jury  found  that  quoad  the  negligently  governing 
the  Jhipy  andfo  in  the  very  words  of  the  declaration^  that  the  diftn'^ 
dant  is  guilty ^  and  aifefs  damages  to  50 1.  &  quoad  refiduum  de 
prxmiflis  Not  Guilty.  And  judgment  was  given  as  to  that  quoad 
praed'  the  plaintiff  fit  in  mifericordia  pro  falfo  clamore ;  but  there 
being  no  refiduum  of  which  the  defendant  could  be  found  euilty^ 
the  judgment  againfl  him  pro  falfo  clamore  was  reverfed.  Raym« 
390.  Trin.  32  Car.  2.  B.  R.  Muflard  v.  Harnden« 


(P)  In  what  Cafes  where  the  Defendant  is  found 
F0I.217.  guilty  of  Party  or  is  adjudged  guilty  upon  De^ 
^^--^^^V       murrer. 

Hob.  180,  [  I.  T  N  trefpafs  for  a  battery  and  imprifimmentj  if  the  defendant 
S^'c 'docs  pleads  to  tffue  for  part  of  the  matter  and  timty  for  the  refi 

notappenV.  plcads  a  fpecial  jitflification^  upoi>  which  the  parties  demur^  and  this 

—1  Bulfh  is  adjudged  againjl  the  drfendant^  and  the  plaintiff  comes  Ufate-^ 

326.  s.  c.  ^^^^  y^   ulterius  nolle  projequi  as  to  the  ijjuej  yet  he  (hall  not  be 

s"p.^Il—  amerced  for  this,  becaufe  he  hath  judgment  againft  the  defendant 

Roll.  Rep.  for  part     Trin.   15  Jac.  between  Evcly  and  Sloley,  adjudged  at 

a6^pl.  3:.  Scrjeaut's-lnn  in  a  writ  of  error  and  the  judgment  affirmed.] 

d.  ^.  Due 

not  S.  P.— fcro.  J. 439. pi.  XI.  S.  Cbut  S,  P.  does  not  appear.— Jenk.  336. pi,  77.  S.  C« 
but  not  S.  P.  .    ^  ^ 

JlwMry  was  "/  tal'i*'^  fw»  diflrtjfeifor  frveral caufeu  IlTue  was  joined  as  to  one  and  found  Uv 
the  plaintiff,  and  a  noU^pfj^qui  entered  as  to  the  other.  Heme  the  fecondary  fatd  the  pradtice 
was  in  Inch  caCc,  to  enter  it  uithout  a  mifericordia;  and  fo  was  the  opinion  of  the  court,  but 
time  was  given  to  fcarch  for  precedents,  x  Sid.  136..HUI.  1658.  B.  R.  Young  v.  Wakeman.— ~ 
Bccchcr's  cafe  in  8  Rep.  was  ftrongly  objcAcd  in  this  cafe;  but  it  was  anfwered  that  the  noli 
profenui  in  cl^o:  cate  was  enteied  for  tlic  wbulej  whicU  in  this  cafe  it  was  not.    Ibid. 

[2.  la 
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f  2.  In  an  a^on  upon  the  coft  for  faying^  the  plaintiff  was  a 

Jlrong  thief  J  if  it  he  found  that  the  defendant  faid  all  the  words  but 

the  word  (Jlreng)  and  that  he  did  not  fay  this,  the  plaintiff  (hall 

have  judgment  upon  the  words  found,  and  (hall  not  be  amerced  for 

the  word  (ftrong.)  Dubitatur  D.  6  £.  6.  75.  22.] 

[3.  In  an  aftion  of  wa/fe  in  domibus  bf  gardino^  if  upon  the  s.  c.  cited 
writ  of  enquiry  of  wade  the  defendant  he  found  guilty  in  domibusy  Cro.c.453. 
and  not  guilty  in  gardino^  the  plaintiff  fhall  be  in  mifericordia  for  ?1  c^.^  r1 
the  garden.     14  £.  3.  Wafte  27.]  ia  cafe  of 

King  V. 
Fitche,  and  admitted  by  Berkley  J.    But  be  faid  that  where  wafte  is  a/Hgned  in  cutting  duwn  to 
trees,  and  the  wafte  is  found  in  cutting  down  of  z  uees  and  fo  varies  only  in  quantity^  it  is 
otherwife.    But  Jones  and  Crooke  doubted  thereof. 

In  trefpafs  for  killing  fun  Hur  in  his  park»  tlie  defendant  was  found  guilty  of  one  only  and  ac- 
quitted of  the  other,  and  therefore  the  plaintiif  was  amerced  to  loos.  he  being  a  lord.  Br.' 
Amercement,  pi.  2.  cites  9  H.  6.  a.  Ld.  Fitzwater's  cafe. 

[  4,  In  trefpafs  for  the  battery  of  his  fervanty  and  the  taking  of  f  aaq  1 
bis  timber^  if  the  defendant  be  found  guilty  of  the  taking  of  the  }l  JL^  . 
timber^  and  not  guilty  of  the  battery  of  the  lervant,  the  plaintiff  affJu^^ 
fhall  be  amerced  for  this.  22  Afll  76.  adjudged.]  /^.i//iry»and 

the  defen- 
dant pleaded  Not  Guiltyi  and  the  ajfsult  found  againft  bim  to  the  damages  of  20  marks,  and  as  /# 
the  battery  Nm  guilty,  aifid  therefore  the  plaintiff  rtcovered  20  marks/or  tU  ajfiult  and  was  amerced 
for  the  reft,  and  barred.    Br.  'Trefpafs,  pi.  40.  cites  40  £•  3. 40.  ■  Br.  Amercement,  pi.  7. 

cites  S.  C.  and  S.  P.  accordingly.  , 

5.  In  all  actions  real  and  perfonaly  if  part  be  found  for  the  de* 
mandant  or  plaintiff,  and  part  againft  him,  the  demandant  or 
plaintiff  (hall  be  amerced,  unlefs  no  defeult  be  in  him.  8  Rep. 
6i.  a.  Mich.  6  Jac.  in  Beecher's  cafe. 

6.  In  cafe  for  dijlurbing  him  of  his  common^  the  jury  found  that  ^^"™*  *^- 
tbi  plaintiff  had  a  lefs  quantity  of  commony  and  fewer  acres  than  he  Turnock 
alleged*    Judgment  was  Quod  defendens  fit  in  mifericordia,  and  s.  c.  fays, 
alfo  the  plaintiff  in  mifericordia  pro  felfo   clamore,  &c.  for  that  that  Lea  Ch. 
land  which  is  found  againft  him.     This  was  afligned  for  error,  ajy  a^jjjj'^ 
and  that  he  ought  not  to  be  in  mifericordia ;  for  that  it  is  not  ma-  to  the'^opt. 
terial.     But  Doderidge  and  Chamberlaine  held  it  to  be  no  error  \  "'^'.^  of  Do. 
for  he  having  declared  falfely,  though  he  has  caufe  to  recover,  he  chai^ber"*' 
ihall  be  in  mifericordia,  becaufe  his  complaint  was  falfe  in  fome  Liine,  and* 
part;  but  Lea  Ch.  J.  doubted;   but  alfterwards  judgment  was  judgment 
affirmed.     Cro.  J.  629, 630.  pi.  2.  Hill.  19  Jac.  B.  R.  Eardlcy  v.  ^^oTir 
Turnock.  ,52.  [bufk 

is  wrong 
paged,  and  ftiould  be  232,  and  there  i$  another  252.]  S.  C.  but  S.  P.  does  not  appear. 


(  Q^)  In  what  Cafes,  where  one  Defendant  is  found  see  (N)  pi. 

guilty^  and  the  other  not. 


againjl 


4,io  Zmmmmu 

accordingly,  ifgatnff  the  9ther^  he  fliall  not  be  amerced  for  the  oAcr.  44.  Afl".  I-J^ 
-:^iton  *  44  E-  3.  24.  adjudged.]  ^ 

mdfeme  and  others.  The  harim  and  feme  pleaded  a  record,  and  the  plaintiff  denied  it,  and  they /.tiled 
at  the  day^  ZT\^  the  Other  pleaded  to  the  affife  by  bailiff,  and  the  plaintiff  before  trial  asainft  the 
other  at  his  prayer,  and  ui>on  damages  rtUafed  bad  judgment  againft  the  baron  and  feme  alon« 
upon  the  failure  of  the  record,  and  the  plaintiff  not  amerced  againft  the  othen.  Br.  Amerce- 
ment, pi.  10.  cites  44  E.  3.  24,  S,  P.  Bn  Amercement,  pi.  6i.  cites  44  Afll  i^* 


re/iy  he  fliall  not  be  amerced  for  them,     *  44  Aff,  33,  f  44 
E.  3.  24.] 


•  Br.  A.  ^  2.  In  procifs  againft  feveral,  and  one  is  found  guilty^  and  the 

mentf  pi.      P^^^^'ff'  P^ays  judgment  againft  him,  retinquijhing  hisfuit  againft  the 

62.  cites 

S.  C.  ac- 

'  cordingly. 

f  Fitih.  tit.  Amercement,  pi.  9.  cites  S.  C.  accordingly. 

SBep.6i.a.       |^  j.  In  trefpafs  againft  feveralyjr  a  battery^  if  one  defendant  he 
!Sfers.^p" /^««^  Mf  Guilty^  and  the  reft  guilty y  yet  the  plaintiff  fliaU  be 
accordiogiyy  amerced  as  to  him  who  is  found  Not  Guilty.     22  Aff.  76.] 
and  fays  [  4-  In  trefpafs  againft  baron  andfeme^  fuppofing  that  they  both 

^I^olHrHl  committed  the  trefpafs,  if  the  feme  be  found  guilty  tf  the  trefpafs 
before  coverture^  but  the  baron  Not  Guilty,  the  plaintiff  fliall  not  be 
[  441  J  amerced  quoad  the  baron;  for  the  baron  ought  to  be  named  for 
emd  ptrforuj  Conformity.  *  22  Aff.  87.  adjudged ;  (but  nota,  the  baron  is  fup- 
where  all  '  pofed  a  trefpaffcr.)  ] 

or  part  is  ^  ' 

found  againft  one  tenant  or  defendant,  and  nothing  or  part  only  againft  the  other,  the  demandant 
or  plaintiff  ftiali  be  amerced,  uniefs  no  default  be  in  them ;  for  in  the  cafe  of  battery  brought 
againft  the  baron  and  feme,  the  plaintiff  can  have  no  other  writ  in  foch  cafe,  and  confequently 
no  default  in  him,  and  cites  12  Aff.  S.  7  Aff.  14.  31  Aff.  31.21  H.  6. 41.  a.  40  E.  3.  40.  a. 

*  Fitzh.  Amercement,  pi.  23.  cites  S.  C.  accordingly.— Br.  Amercement,  pi*  38.  cites  S.C. 
accordingly.  Fitzh.  Briefe,  pi.  761.  cites  S.  C.  but  the  point  of  amercement  does  not  9^ 

pear  there        See  (M)  pi.  3. 

Cro.  C.  54,  [  ^,  In  trover  and  converfion  of  lOOO  load  of  coal  againft  3  per- 
llayer  vl  ^°"^>  ^^  ^^^  ^^  ^^  defendants  is  found  guilty  cf  100  loady  and  not 
Warn  &*  guilty  of  the  reft,  and  another  guilty  of  100  load,  and  not  guilts 
Dews,  in  of  die  reft,  and  the  3rf^a/7//  of  100  load^  and  not  guilty  of  the  refl^ 
*  ^K^ham-  *"  *'*  ^^^^  *^^  plaintiff  fliall  not  be  amerced  againft  any  of  them, 
ber,  S.  C.  becaufe  each  of  them  is  found  guilty  of  part,  though  feverally, 
reports  that  Mich.  2  Car.  between  Warne  and  others,  plaintiffs,  and  Player, 
'^^'^^and^  defendant,  adjudged  in  a  writ  of  error  in  Camera  Scaccarii,  this 
only  one      being  affigned  for  error,  Mr.  Litt.  being  of  counfel  in  the  cafe.] 

mifecicor- 

dia  againft  the  plaintiff  pro  falfo  clamor^  fuo.  And  the  error  afligned  was,  tliat  there  ought  to 
have  been  feveral  judgments  of  ideo  in  mifericordia  againft  the  defendants,  and  it  being  otherwife 
is  error.  But  refolved  that  there  Ihall  be  but  one  judgment  ooly  of  mifericordia,  though  the  de- 
fendants are  feverally  found  guilty,  and  that  fo  are  the  precedents,  and  thereupon  j^graent 
was  affirmed.   [But  no  obje&on  appears  there  to  have  been  made  as  to  the  amercement  of  the 

plaintiff.] 

t 

F0I.218.    (R)  In  what  Cafes,  where  the  Recovery  is  againjl 

one,  and  not  againft  the  other. 


A  writ  of 


[ 


^  I.  TN  an  afftfe  againft  twoj  if  the  plaintiff  recovers  againft  one*, 
quZ^ylr^  ^  ^'^^  the  Other  is  found  Not  guilty,  the  plaintiff  iball  be 
brought       amerced  as  to  him.    23  Afl^  i8*  adjudged. J 

againft  the  mother 
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mottter  and  her  fon  an  infant,  and  it  was  found  that  the  mother  difleifedy  but  that  the  foa  did  not  1 
and  judgment  %vas  thnc  peteiu  in  mifericordU  pro  falfo  clamore  ag^unft  Che  foil.  D.  312.  pi.  85* 
Trin.  12  Elie.  Anon. 


(S)     At  what  Time. 

£  I.  TN  an  account^  if  the  defendant  be  adjudged  to  account^  ju<]g'- 
*  mcnt  fhall  be  prcfendy,  before  the  final  judgment^  Quod  lit 
in  mireri9ordia,  aula  non  prius  compuuvit.  Mich.  14*  Jac.  B.  R. 
Parrey's  cafe,  aajudeed  in  a  writ  of  error,  and  affirmed  by  the 
clerk  to  be  the  courie.] 

[  2.  And  in  this  cafe.  If  he  be  after  found  in  arrearagesy^jixdg" 
ment  (hall  be  again  Quod  fit  in  milericordia.  MicL  14  Jac. 
B.  R.  Parrey's  cafe,  adjudged.] 

3.  In  ajjye  the  defendant  made  default  thefirft  day.    The  af&fe  [  442  J 
fhall  be  awarded  by  his  default  ^  and  if  it  remains  for  default  of 
jurors^  yet  they  fhall  not  be  amerced,  becaufe  it  is  at  the  fitfi , 
day\  but  habeas  corpora   fliall  be  awarded,     Br«  Amercement 
pL  41.  cites  30  Aff,  17. 

(T)    How  it  fhall  be  affefled.  Where  two  Amerce-  sec(s)p^ 
ments.     The  Defendant  fhall  not  be  amerced  ^ 
twice  in  one  ASiion. 

[  I.  T  N  a  quare  impedity  if  the  plaintiff  recovers  the  prefentation  Hill-jiEiir. 
againft  the  defendant,  and  thereupon  judgment  is  given  ®'  ^'  *"  ?* 
Upon  demurrer  to  have  a  writ  to  the  bilhop,  and  upon  this  the  de-  c.  r. 
fendant  is  amerced,  and  after  a  writ  is  awarded  to  inquire  of  the  3  Le.  i9t. 
damages^  and  the  other  points  of  the  writ,  and  found  accordingly,  pI'i^'L"* 
and  judgment  alfo  given  for  thisy  the  defendant  fhall  not  be  amerced  s.  c.  but 
again.     Co.  5.  Specot  58.  b.]  s.  P.  d.x>s 

not  Appear. 
-«-And.  189.  pi.  225.  S.  C.  but  S.  P.  does  not  appear*— —Gold(b.  35.  pi.  io«  &  51.  pi.  i.  S.  C. 
but  S.  P.  does  not  appear.^— Jeiik.  159.  pi.  55.  fays  Uiis  amercement  is  not  double^  but  a  re- 
petition of  the  former. 

[  2.  In  one  a£^ion  aq:ainfl  the  fame  defendant  or  tenant,  if  the  $  Rep-  s^- 
defendant  or  tenant  pleads  one  plea  to  tarty  and  another  plea  to  the  ^^^V^  ^P*" 
refly  ox  confeffes  party  and  pleads  to  ijfue  for  the  othery  znd  feveral  fays  that 
jj/ues  are  found  again/1  bimy  ytt  the  defendant  or  tenant  fhall  not  with  this 
be  twice  amerced.    Co.  5.58.  b.]  •    ^^^^*9 

^   '^         •■  JB*.  3. 0.  per 

Herle,  and  tt  H.  6. 

[  3.  In  trefpafs  againjl  twoy  if  one  he  found  guilty  to  [the]  damage  See  (O)  pL 
[offo  much]  by  himfelLand  the  other  found  guilty  to  [the]  damage  ^^f^ C.« 
X^of  jo  much]  by  bimfelf,  m  this  cafe  each  defendant  Iball  be  ie-  b.  in  Spe« 
verally  amerced,  and  the  plaintiiF  alfo  fhall  be  feverally  amerced  cot's cafei 
againft  each  of  them.    Co.  5.  58.  b.]  ['^t^^^ 

in  47  S.  3.  ao.-*— But  fee  ((^)  pi.  5.  and  the  notes  tliere.  If  there  are-2o  tltues,  and  found' 

for  the  de(emUnt|  yet  there  IhaU  be  but  oue  mifchcordia  j  per  Clya  Ch.  J.     ^  Sid.  j  37.  Hill. 

4«  In 


44^  amercement 

Comb.  35J.  ^  In  all  cafes  real  dr  perfonal^  yAitti  there  is  but  one  tenant  af 
MthorkiS*  rf^/SWflw/,  he  (hall  not  be  twice  amerced ;  but  where  there  is  hut 
cited  for  the  one  demandant  or  plaintiffs  and  divers  defendant s^  the  plaintiff*  may 
6th  refoiu-  be  amerced  feveral  times.  8  Rep.  6i,  a.  in  Beecher's  cafe,  cites 
JZfs'^o'"  9  E-  3-  6.  31  AfT.  31.  ai  H.  6.  41.  a.  40  E.  3.  40.  a. 

mean  this  paragraph  in  the  cafe,  there  being  only  4  refolutiuos  properly  fo  called]  in  Beecher's 
cafcy  8  Rep.  61.  do  Dot  warrant  that  refolution. 

Inr^mirrthe  5,  When  a  man  confeffes  the  a£lion  as  to  parcel^  and  denies  the 
^^T^  rj/?,  which  is  found  againjl  hiniy  he  ihall  not  be  twice  amerced,  but 
^/^r,  and    once  amercea  only.    Br.  Ameroement,  pi  56.  cites  1 1 H.  4.  55. 

judgment 

quod  fit  in  mifericordia ;  and  at  tn  the  rejl  bepkads  in  bar^  zwi,  upon  demurrer  judgment  is  given 
againft  htm  quod  fit  m  mifericordia;  and  this  was  objedted  in  error  that  a  man  ought  not  to  be 
twice  amerced  in  the  fame  action ;  fed  non  allocatur ;  for  b^tb  jiulgmenn  are  Jinal^  Ztd  ineUptndent 

[.     of  (Mt  anotbgr,  but  Otherwife  where  one  judgment  is  interioculory  gtily,  and  dependent 
4*4-^  J    ^  "^^^t  ^  t\wA  computet  in  account,  i  Salk.  54.  Hill.  7  W.  3.  B.  R.Ld.  Gerard 
"^         T.  Lady  Gerard.  3  Lev.  401.  S.C  but  S.  P.  does  not  appear.— »-Sk in.  592. 

p1«  6.  Lady  Gerard's  cafe.  S.  C.  &  S.  P.  and  judgment  affirmed  per  tot.  cur.  For  the  2d  amerce- 
ment was  for  a  new  d^lay.»-i  Salk.  153.  pi.  3.  S.  C.  tt  S.  P.  and  judgment  accordingly.  ■' 
1%  Mod.  84.  S.  C.  but  S.  P.  does  not  appear.  Comb.  352.  S.  C.  and  judgment  according- 
1y^  .Ld.  Raym.  Rep.  72.  S.  C.  &  S.  P.  and  judgment  accordingly.  And  fo  judgment  given  ia 
C  B»  was  affirmed. 

6.  Debt  brought  \port^  upon  a  teafe^  and  part  upon  a  buying^tcc. 
and  they  were  at  imie  upon  the  leafe^  and  as  to  the  refl  the  defen^ 
dant  tendered  itj  and  the  plaintiff  received  ity  and  therefore  took 
nothing  by  his  writ  for  this  part,  and  was  amerced^  and  it.  is  faid, 
that  if  the  leafe  he  found  again/l  him,  he  (hall  be  amerced  again ; 
but  9  E.  3.  per*  Herle,  judgment  ought  not  to  have  been  given  till 
the  iflTue  had  been  tried;  for  the  defendant  (hall  not  be  twice 
amerced,  and  then  judgment  (hall  be  given  for  both,  Br.  Amerce- 
ment, pi.  1 7.  cites  1 1  H.  4.  55. 

7.  The  plaintiff  may  be  amerced  twice  in  one  action,  as  vi^iere 
the  Lord  Fitzwater  brought  trefpafs  againjl  two  for  hunting  and 
killing  two  deer^  and  one  acquitted^  and  the  other  found  guilty  ^kill- 
ing one  onfyj  and  he  was  amerced  100  s.  againft  him  who  was  ac- 
quitted, and  another  lOOs.  againft  the  other  on  his  acquittal  as  to 
the  other  deer.  Br.  Amercement,  pi.  2.  cites  9  H.  6.  2.  Lord 
Fitzwater's  cafe. 

Br.  Fine  8.    Note,  where  a  Jheriff  had  two  exigents  againjl  one  upon 

for  con-       capias  utlagatum  upon  condemnation,  and  fuperfedeas  comes  to  him 

39"ater       before  the  5th  county  held,  and  yet  he  returned  the  party  outlawed^ 

S.  C.  and      and  alfo  returned  two  copies  of  the  exigents^  and  not  the  very  writs 

fame  diver-  gf  exigents  by  which  he  was  amerced  to  20  /.  for  the  one  return, 

'^*  and  20  /.  for  the  other j  and  to  30  /.  for  the  falfity  of  the  return  of 

the  one  copy^  and  to  Jo  much  for  the  return  of  the  other  copy,  viz. 

100  /.  for  all^    *  And  by  the  juftices,  that  wnich  is  fo  aflelkd  upon 

a  minifter  of  the  court  is  called  an  Amercement,  and  not  a  fine. 

But  where  a  ftranger  to  the  court  makes  a  mifpriflon,  and  (hall 

make  amends,  there  that  which  is  aiTefted  upon  him  is  called  a 

fine,  and  not  an  amercement.     Br.  Amercement^  jd.  45.  cites 

L*  5*  E.  4*  5* 

tbid.t86.'m      9.  It  wasadmlttedf  arg.  that  the  defendant  (hall  be  but  once 
^.  13 1.—    amerced  in  one  aftion /ir  one  default^  but  faid,  that  if  there  are  many 
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tidfuolts  the  defendant  (hall  be  amerced  feverally  for  the  Jeveral  brought 
Jifaults  iofi  every  oiFence*     a  Le.  4.  5.  Mich.  31  &  32  £Iiz.  in  Myonjudg^ 

accou/itf 
error  was  aflipied,  becaafe-*^  the  frfi  juapmnt  <|u^d  compuCeC,  it  was  entered  Defendcm  iir 
m^fericorMay  and  ufiom  tU  2«/judgniehca^o  Dtfendtm  in  mjefic<reii»j,  and  fo  tiuke  purtijhedy  hue  that  was 
not  allowed,  becaufe  there  were  ifeveraljudgmntt,  and  Manwood  faid,  that  fu  it  was  adjudecd 
between  l^rown  add  Marlb.    Nojr  X34*  BrOwa  v.  Barwick* 

•  - 

10.  EjeShnent  againfifiur  of  20  acres  \  three  are  found  'Guilty  of 
10  acresy  and  Not  guilty  of  tie  rejiy  and  the  fourth  is  found  A^f 
guilty  generally^  Judgment  was,  that  the  plaintiff,  quoad  the  three 
j>ro  falfo  clamore  for  fo  much  as  they  were  acquitted  of,  &  pro 
£Ufo  clamore  egainft  the  fourth  be  in  mifericordia.  Error  was 
affigned,  that  there  ought  to  be  two  amercements.  The  protho- 
notaries  faid,  that  the  ufual  courfe  is  to  make  entries  in  fuch  man- 
ner, but  that  fometimes  they  find  them  madie  thus,  viz.  that  quoad 
the  three  for  fo  much  whereof  they  are  acquitted  fit  in  mifericor- 
dia, and  as  to  the  fourth  quod  fit  in  mifericordia.  Cro.  C.  178* 
pi.  z.  Hill.  5  Car.  B.R.  Deckrow  v.  Jenkins; 


(U)     What  Court  may  impofc  it.  [  444  J 


f  r.    j4  Court  leet  may  impofe  a  fine  upon  an  Mcer^  if  he  will  not 
do  his  office  upon  command.  •  7  H.  61  12.  b.] 


Br. 

Amerce- 
ment, pi. 

35.  cites  S.C  butS.  ^.  does  Aot  appear— ^Ibii).  pi.  65.  cites  S.  C.  (ut  S.  P.  docs  not  :ipp-^ 
there.— ;— As  if  bailiff  xWll  not  return  a  precept  when  the  Hcward'confntands  him.  Br.  Lect, 
pi.  29.  cites  S.  C.«-— Ibid.  pi.  14.  cites  S.  C.  &  S.P.  accordingly.     ^, 

2.  A  fine  is  afleiFed  by  Atju/fices  or  Jleward  of  the  lecty  coronery  ^^^^-  ^'• 
tfcheatoryicc.     Br.  Amercement^  pK  %^\  cites  7  H.  6.  12.  s^c.'that 

It  is  by  the  j^dgt.^f  tin  court.  '  "'  Br.  Fine  fctr  Contempts,  pi.  18.  cites  S.  C.  U  S.  P.  as  to  tltd 
ileward  of  a  leet;  lor  a  fine  is  always  alTelfed  by  the  discretion  of  the  iulUces;  and  Brook?  fayi 
it  feems  there  that  coroners  and  efcheators  may  alTefs  zjir^  yfxm  tbejkn  iffft't  not  returning  a  fantU 

3.  For  conViSfion  in  recapttbh  in  a  court  of  record  the  party  fhaU 
be  fined,  but  if  in  a  court  baron  it  fhall  be  only  an  amercementi 
Br.  Fine  for  Contempts,  pi.  60.  cites  F-.  N.  B.  73  (D) 

4.  If  any  contempt  or  dijiurbance  to  the  court  be  committed  in 
any  court  of  rec^rd^  the  judges  may  impofe  on  tht  o&ndcrs  a  rea- 
fonable  fine,  and  a  leet  being  fuch  court,  and'thp  ^Iward  judge 
fhere^  he  may  impofe  fuch  hne  on  fuch  ofFendei»:  8  Rep.  38.  U 
Refolved  per  tot.  cur.  Trin.  3o£liz.  C.  B.  in  Grieiley's  cafe. 

5.  Courts  which  are  not  of  record  cannot  impofe  a  fine,  nor  s.  p.  tt 
commit  any  to  prifon.  Refolved  per  tot  cur.  6  Repw  38*  b.  Rep-4v 
»in.  30  Xlxz.  C.  B.  in  Grieflcy's  cafe.  Tn^w'" 

Mkhb  i«  Jac.  ia  Godfl^ey's  cafe>      *  ■       Godb.  t8r.  pi.  467.  ^afch.  3  Car.  B.  Rv  Wa:^rroaa  t« 

cmtP^  s.  p. 

«  6.  C.  prcfcribed  to  have  ^  wat&'-couH  within  hrs  mahof  t>f 
^raVefend,  and  that  they  have  ufed  there  to  inquire  of^W  mif-orders 
and  mifdtnuanors  of  xuatermen  tber/^  and  to  have  the  fines  and 
funercements  of  the  fame  court.  One  of  the  jury  there  fworn 
'    VA.Il  LI       -  rcfttfcd 
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fcfufcd  to  give  his  verdift,  whereupon  the  lleward  amerced  him 

20  s.     The  queftion  was,  -what  court  this  was  ?  and  whether  the 

ilcward  could  aflefs  a  fine  ?  Adjornatur.    Le.  216.  pi.  299.  Midi. 

32  &  33  Eliz.  C.  B.  Ld.  Cobham  v.  Brown. 

•  s.  p.  per       7.  Some  courts  nuy  ^fine  hut  not  imprifon^  As  die  Xrcct ;  fome 

*S**n^R**^'  ftfiiw/ /5«^  nor  infrifin^  buiamercf^  As  the  c^untv- court,  hundred^ 

74!  Mich.'    court-haron,  &c.  for  no  court  can  iine  or  impnfon  which  is  not 

IX  Jac.  in    a  court  of  record ',  fome  may  imprifon  but  notfitu^  As  the  conftatbles 

cafe  of        2it  petty-feffions  for  an  affray  made  in  diflurbance  of  the  court; 

Goa^yl—  fom^  cannot  fine^  imprifon^  nor  amerce^  As  the  ecclefiaflical  courts 

And  Ibid,    hdd  before  the  ordinary,  archdeacon,  &c.  or  their  commiflarieSy 

p,  in  S.  c.   and  fuch  as  proceed  according  to  the  jcanon  or  civil  law ;  and  fomo 

fays^that     may  finfy  imprifonj  and  amerce^  as  the  cafe  requires.  As  the  courts 

the  Leet  is    of  record  at  Weftminfler  and  elfewhere.     1 1  Rq).  43,  b.  44.  a« 

the  only      Mich.  12  Jac.  (avs  it  was  obferved  in  Godfrey's  cafe. 

court,  the  J  J  J 

Pixsniz,  as  He  calls  it>  whidi  can  fine^  and  yet  cannot  imprifon.'  4  Inft.  84.  cap.  8.  cites  it 
as  adjudged  3  Jac  in  the  ExcbeqiKry  in  Sir  Tho.  Thimblethorp'scnfe,  and  afterwards  in  Waller's 
cafe,  tliac  Che  Chancery  had  not  power  to  aflefs  a  fine  for  not  perforraing  a  decree. 

And  it  8.  Tht  Jhiriff  In  his  tourn  may  impofc  a  fine  on  all  fuch  as  are 

guilty  of  any  conten^t  in  the  face  of  the  court  \  for  he  ftill  continues 

r  ^/^c  1  ajuQ^e  of  xecord;  and  there  feems  to  be  no  doubt  but  he  may 
impoie  what  reafonabic  fine  he  thinks  iit  upon  a  fuitor  refufing  t$ 

h^^^^  ^^fi^^^^  ^'  "P^"  *  ^^^^'ff  ^^f^Mi  ^0  make  a  panels  &c.  or  upon  « 
cr^hmJy  tithingman  mgle^ing  to  make  pis  prefentment^  or  upon  z  juror  nr- 
fowiT  either  fufmg  to  prefent  the  articles  wherewith  they  are  charged^  or  upon  a 
uauMrda  perfon  duly  chofen  con/lable  refufing  to  befivorn.  2  Hawk.  PI.  C. 
^Z^Z^     58.  cap.  10.  C  15. 

for  contempts  co  the  courty  and  fays^  that  there  feems  to  be  no  doubt  but  dat  the  (heriff  in  liis 
torn  might  at  tammon  iawf  as  the  fleward  of  a  court  leet  Aiil  raa\',  award  an  amercemeht  of  any 
perfon  indidted/<v*  ary  offence  not  capital  within  his  jurifdi£lioi>»  withQUt  any  farther  ptitcfeJin^  cr  rri«<.', 

.  and  the  ftatute  dt  i  £.4.  cap.  2.  clearly  fuppofcs  him  to  liave  tud  a  power  of  impofm^  fuch  fine>« 

.  a  Hawk*  FU  C.  58.  cap.  10.  f.  17. 

Q.  O.  was  fined  by  the  council  of  the  Marches  of  JVaUs  for  r<*- 
fuiing  to  appear  to  a  oill  there.  Per  Coke  Ch«  J.  no  Englijh  court 
can  nne,  and  though  Monntague  Sei^eant  urged,  that  their  in- 
ilru^lions  gave  them  a  power  to  fuie^  yet  Coke  faid,  it  is  clear  thlit 
they  cannot,  this  being  only  a  non-feafancoy  but  if  it  had  been  after 
fentence  it  had  been  tometning ;  befides,  O.  being  imprilbned  for 
non-payment  brought  a  hab.  corous,  the  return  whereof  was  not 
that  they  ufed  to  fine  before  the  (tatute  which  confirmed  the  couit, 
and  therefore  the  court  held  it  clear  diat  it  was  not  good.  Roll. 
Rep..  330.  pi.  56.  Hill.  13  Jac.  B.  R.  Oliver's  caie. 

10.  Admralty  court,  which  is  no  court  of  record^mxy  puniOi  one 
that  refifts  the  procefs  of  their  court,  and  may  fine  and  hnpriioniiM' 
a  contempt  to  their  court  a£led  in  the  face  of  it ;  but  (hould  tlfey 
oroceed  to  give  the  party  damages^  a  prohibition  would  be  granted. 
Vent.  z.  20  Car.  2.  B.  R.  Sparkes  v.  Martin. 
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J[^V)    t^irie  fdr  a  Contempt.     In  wtiat^  CafeS  fot 

fuing  in  Cbn tempt  g/'/ift^  Court. 

{I.  TF  orie  man  arr^t  another  in  London  coming  to  the  common  Br.  Fine  ' 

^  pUas  n  anlwer  a  writ  ai  ihefuit  of  the  fame  many  bccaufe  ^^  ^^"" 

he  ought  to  have  his  privilege,  the  plaiatiff  Ihall  be  fined  -for  the  pu^^cites 

bofiteinpt  to  the  court;    9  n*  6.  55.  curia.]  s.  c.-^- 

Br.  Fine 
^lor  Cnnfienptft  pL  14.  cites  u  H.  7*  7.  8.  P.  afccoreiogly.'     ■■    .S  Rett  (p*  a.  ki  Beecber's  cafe, 
Ciles  S.  C.  accordingly,  ami  9  1|.  6.  55. 

^  So  where  aii  aKtomey  arrefteil  }.  S^*  in  the  countrfi  and  when  ]\  %  came  to  L9ndon  he  arrefted 
him  again  in  London  for  tlie  fame  deht.  AndeKon  told  htm  tl^R  if  iine  be  fued  here  iot  a  debt, 
And  is  after  arreAed  in  aiiothcr  court  for  the  fame  dehCi  thfe  penalty  is  fine  and  iippr ifonment»  aad 
that  is  hath  the  laW  and  cuilom  of  this  court,  ^nd  they  oommiUed  him  to  the  Fleet.  Goldlb.  30. 
|)1.  ;•  Mich.  28  U  19  Eliz.  Anon:— —And  in  Heecher's  cafe,  ^  Re|f.  So.  i.  il  is  refdived  ^thly, 
and  laid  down  as  a  rule*  That  where  any  one  ufes  the  coliiumance  of  the  Uir  (which  Wat  InilU 
luted  to  make  an  end  of  Cbntroverfles  and  vexation)  for  double  vexatkKi»  he  Ibadl  be  filled. 

[  2.  But  if  another  man  Had  arreftcd  himy  who  was  nbt  plaintiff 
in  the  writ  in  banco,  he  ihould  not  be  fined.   9  H.  6.  55.  Curiai] 

[  3.  If  the  plaintiff'  in  a  fuit  in  banco  be  arrejied  dt  thefuit  of  Br*  rme 
'•fAr  defendant  in  London^  he/ore  the  ^return  of  the  writ  in  hanc^  this  [JJJJjS?"'' 
is  a  contempt  to  the  court)  and  for  this  he  fha^  be  fined  and  im^  nu^e.  cm 
^rifoned.     it  Hi  6*  22.1  f  "  ?-C;  and 

^  ''  •'  is  that  the 

iilaintiir  was  coming  towards  the  court  of  C.  B.  to  pnHhcute  bit  a^kmi  and  the  defendant  arrclled 
him  in  London,  and  Ihe  defendant  was  titled  and  imphfuned  for  his  umtumacf  io  the  tonrt. '  '  ^ 
Fitzh.  Finesi  pi.  xj.  cites  Si  C.  . 

4.  In  trefpufs  the  defendant  wa^  returned  Nihil^  whereupbn  the  [  ^6  ] 
plaintiff  came  to  London  to  fue  dut  another  capias^  and  the  defendant 
arrejied  him  in  London^  and  the  plaintiff  brought  writ  of  privilege^ 
by  which  the  body  of  the  plaintiff  and  the  caufe  was  removed.  The 
plaintiff  orayed  to  be  dilmilTea,  and  that  the  defendant  be  fined  for 
the  arreft  pending  this  fuit  1  but  denied  per  ctin  For  it  may  be  that 
*the  defendant  haa  no  conufanee  that  plaintiff  had  a  fuit  againft  hini 
in  C.  B;  but  otherwife  it  would  be  if  the  procefs  had  been  fetved 
upon  the  defendant)  becaufe  this,  as  it  feemsi  is  contifance;  But  If 
the  jblaintiff  pending  his  fuit  bad  arrejied  the  defendant  in  Londoni 
lie  jnould  oe  fined  $  for  he  had  cbnufance  of  his  own  fuit;  Bfi 
"f  ine  for  Contempts,  pi.  401  cit^  4  E.  4;  15. 


(X)     Who  ihatl  be  fined^ 


|«f$,  f4i 

^  w     -  255.  cit.'S 

•S-Cfc&iP.biiciayitfaal  thi  defendant  flUU  be  ranfomcd,|aii^  that  a  capiiiiirai  awarded  againft^ 

t*  1  2       ' 
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him.—  \n<3  the  Vear-book  fays  the  court  doubte<I  whether  he  (hould  be  raufomed,  w  only 
amerced  b^'  the  ftatute  f  and  that  it  was  awarded  by  Shard,  by  alTeni  of  all  the  ochcr  jiifticesythac 
he  be  ranfomed,  becaufe  he  could  not  prove  that  he  was  bailiff,  but  rather  the  reverfe^'  See 

(D.  a)  pU  i»  2,  S.  C. .  I 

Br.  Trtf-  [  2.  But  ctherways  it  had  been  If  J.  S.  had  bten  4  party  to  tie 

S'/clL    «"•'■'•    3oAflr.38.] 

S.C.— — (D.  a)  pi.  a.  S.C. 

(Y)     For  njobat  Caufes  a  Fine  may  be  impofcd* 

*     '  [  !•    jf  Court  that  hath  power  to  fine  may  command  the  people  to 

keep  fieruey  upon  a  pain.     7  H.  6.  12.] 
Br.  Leete»         [  2.  A  court  ieet  may  command  die  bailiff  to  cxecut^  his  office^  as 
jcc.  pi.  14.    to  make  a  pannel  upm  a  tain^  and  if  he  doth  it  nol|'  he  (hall  for- 
&29^es    f^j^j^^     7H.6.  I2.b0 

•8.C.  cited  and  agreed  per  tot.  cur.  8  Rep.  38.  b.  in  Griefley's  cafe*  So  if  a  tUhin^num  rrfujn 
tc  maht  prefcnimtMt  in  a  leety  Um  iUward  Ihall  impoftf  a  reafonable  fine  upon  hinu  Ibid,  per  cur- 
ettes 10  H.  6.  7.  a. 

Br.  Fine  [  2.  If  a  juror  at  the  bar  will  not  fwear^  he  may  be  fined. 

pU  r8.  cites  S.  C  ■  If  a  juror  in  a  Ieet  departs  without  giving  verdiS,  the  ileward  (hail  fine 
him.    S  Rep.  3S.  b.  per  cur.  cites  Uib.  Intrat.  in  Amercement  in  Debt,  fol.  X49* 

Br.  Fine  [  4-  If  any  of  the  jury  give  their  verdiH  to  the  court,  before 

tempiTpt.    '*$?   ^^^  ^^  agreed  of  their  verdidl,  they  may  be  fined*    43 

'32.  cites        All.  I  O.J 
S.C. 

r  447  1  [  5'  ^^  ^^^fp^fit  if  the  defendant  pleads  the  releafe  of  the  plaintiffs 
«»     '  he  ihall  not  be  fined  to  the  king,  becaufe  this  is  not  aiiy  coiifeflion 

^ a;  t^      of  *«^  ^refP^fs.     II  H.  6.  29. ] 

cord  with  fatls&Aion,  which  is  not  a  denial  of  the  trefpafs,  the  defendant  Ihall  not  make  fine ;  for 
where  the  defendant  pUadi  in  bar,  there  the  king  (hall  not  have  foie  j  but  imara  of  a  rtUj{c  wnJs 
ajttr  virdia,    Br.  Fine  for  Contempts,  pi.  41*  cites  4  £•  4-  29. 

6.  Vouchee  comes  by  covin  of  the  demandant,  and  therefore  he  was 
attached,  and  confefled  it,  and  made  fine.  Br.  Fine  for  Contempts, 
pi.  54-  cites  22  E.  3.  Fitzh.  Voucher,  pi.  133. 

7.  Bailiff  con\i&ed  for  dijlraining  vi  £ff  armis^  where  no  rent 
jwas  arrear^  or  the  liicy  fhall  be  fined ;  othcrwife  if  the  loid  higifelf 
was  fo  convid^ed ;  for  Non  ideo  puniatur  dominus  per  redemp* 
tionem.     Br.  Fine  for  Cbntempt^  pi.  48.  cites  30  AiT.  28.. 

8.  A  jury  was  put  in  a  houfe  to  treat  of  the  ifl'ue;  the  nth  man 
went  away  J  and  could  not  be  found;  and  upon  informing  the  court 
thereof,  another  was  fworn  and  added  to  the  other  1 1,  and  when 
the   1 2th  came  he  was  awarded  to  prifon,  and  made  fine.    fir. 

<-      '  Fines   for  Contempts,   pi.  53.  cites  34  £•  3.  Fitzh.  Office  of 

Court,  pi.  12. 
A/wrer^^as      9.  Jurors  were  fined  half  a  mark  each  for  taking  money  aftir 
iudjacd  for  /^^ly  ygrii£t  given,  though  no  agreement  was  made  for  it  before* 
*^yh^f^     Br.  Fines  for  Contempts,  pi.  31.  cites  39  Aff.  19. 

•  bdngfuwn  and  to  dc&vtr  a  tbiiJinSaedofJdimy^  and  tb«  junjT  Was  fined  CO  the  JUO^*  .  Bl**  P'O^.  ^^ 

.Coatemiits;  pir33.  citbs4oAfl'«43.  *       ' 
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to.  Lord  of  a  leetmzde  a  fine  of  40  s.  becaufe  his  fttwdrd  took  Br.  Fine 
indi£hnent  of  the  d^ath  of  a  man  in  his  Uety  which  did  not  belong  to  ^^^  Con- 
bis  leet,  and  fo  inctoached  upon  the  king;  and  <7^  took  indid-  ^^^^'p.^ 
mcnt  of  robbery  at  D.  where  there  is  nofuch  vill  in  this  county^  but  cites  j  H.7'. 
in  another,     Br.  Fine  for  Contempts,  pi.  49.  cites  41  Aff.  30.         '• 

11.  If  one  be  by  mainprife  and  foils  at  the  day,  and  the  main^  S.  P.  where 
pernors  con^  by  capias  or  voluntarily^  they  {hall  be  fined.     Br.  Fines  i"lf!!ir' 

V/^  1»TT  5IVCU 

for  Contempts,  pi.  I.  cites  2  H.  4.  14.  againft  the 

ilefentlant,  but  ia  fiich  cafe  tite  mainpernors  ihall  tiot  be  condemned  in  the  futn  ;  but  odierwife  if 
they  give  fecurity  for  the  fam  iii  demand,  as  upon  ilTue  upon  cap.  ad  fatisfaciendum  or  the  lik^ 

Br.  Fine  for  ContemptSi  pi.  57.  cites  ix  H.  6.  31.  , 

» 

12.  One  was  mainpernor  for  the  defendant  in  appeal  of  de^thy  ^nl 
the  defendant  did  not  come^  and  exigent  qpon  procefs  iulied  againft 

the  mainpernor,  whereupon  he  rendered  bimfelT  and  made  fine,  and  ' ' 

bad  a  faperfedeas ;  quod  nota.     Br.  Fine  for  Contempts,  pi.  xo. 
cites  8  H.  4.  7. 

13.  One  who  offered  himfelf  to  be  pledge  for  another  ^Jr  the 
peace ^  fwore  he  could  expend  A^o  s.  a  year ^  and  upon  another  exami* 
nation  confejfed  he  could  expend  hut  ^os.  a  year,  and  was  fent  to  the 
Fleet  till  he  had  made  fine  \  quod  nota.  Br.  Fine  for  Contempts, 
pi.  20.  cites  7  H.  6.  25.  .    ^   .       . 

.  14.  In  treipafs,y^f;/n7/  were  condemnedj  and  die  plaintiff  laid  that 
w  of  them  was  in  the  hallj  and  prayed  to  have  an  o^cer  to  bring  him 
in^  and  had  one,  who  upon  the /hewing  of  the  plaintiff  arrejied  W*  N, 
at  wbofc  requeft  he  tarried  with  him  till  he  had  a  writ  of  privilege 
put  of  B.  R.  and  then  he  carried  him  to  C.  B.  but  the  court  was 
up  before  his  return  thither,  and  then  he  let  him  go  at  lorge\  but 
per  cur.  he  is  not  chargeable  as  for  an  efcape,  as  a  fhcrifr  (hould 
be  that  takes  a  man  by  writ,  becaufe  he  has  a  prifon  to  keep  him 
in,  and  the  wri(  ^ce)tains  the  perfon  whom  he  is  to  take,  whereas 
here  he  was  informed  only  by  the  party  without  any  record,  and 
i^  the  party  when  ho  comes  into  court  will  deny  his  bein^  the  [  4^8  ] 
fame  perfon,  they  ought  to  let  him  go,  though  they  know  him  to 
be  the  fame  perfon,  their  knowing  him  being  not  as  judges  of  re- 
cord J  but  they  were  of  opinion  that  the  cryer  (hould  be  fined  for 
his  delay  and  demeanor.  Nota.  Br.  Fine  for  Contempts,  pi.  4. 
cites  33  H.  6.  55. 

15.  If  z  felon  reads  as  clerks  and  the  arcb-deacon  or  ordinary  r/-  s.  P.  for  be 
fufes  hirn^  he  Ihall  be  fined.     Br.  Fine  for  Contempts,  pi.  7.  cites  « "?  J"*^K^ 

nA  tJ   f^     Ar%  t^    *  »^      t                 of  him  but 

34  H.  b.  49,  thejuftices 

are  his  judges.  Br.  Fine  for  Contempts,  pi.  43.  cites  9E.  4.  2S.            Ibid.  pi.  37.  S.  P.  and 

citet  S.  C.  ■  S.  P.  and  fo  for  admitting  felon  at  clerk  who  it  not  clerk.     Ibid.  pi.  17. 
cites  S.  C. 

16.  A  juror  made  fine  to  a  year's  value  of  his  land,  becaufe  Bot  the  de- 
he  appeared  and  was  challenged  and  tried  ief,  and  made  default  Jim  upw^ 
tvhcn  he  Jhould  be  fwom.    Br.  Fine  for  Contempts,  pi.  28.  cites  pain  mud 

36  H.  6.  27.  e  ai  the 

prayer  of 
tint  party,  and  not  othcrwire.    Br.  Fine  for  CootemptSi  pi.  41.  Qtcs  4^4.  35* 

17.  If  the  Jberiff  or  his  bailiff  ferVes  a  writ  ivery  man  is  bound 
to  aid  him,  vind  this  by  the  common  law,  and  if  they  do  ^t,  being 

**  LI  3  requefted 
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feqiltfted  by  (l^e'flierifF,  they  (hall  be  fined}  as- if  the  (heriff  re-^ 

I  Hires  them  to  take  a  felony  suid  they  refufe,  they  {hall  make  fineu 
tr.  Fiinc  fox  Contempts,  pi,  3^.  cites  3  H.  7.  j. 
Sw?.  andio  !&  A  jnfor  that  eats  and  drinks  before  the  evidence  be  fully 
*^b^Sjib'  Z'^^^^r  ^^^  ^  fined;  So  if  be  eats  or  drinks  in  the  houfc  before 
Verdi^  ^^  ^  ^^f  ^^  ^^^  agreed  of  theif  yerdif^.  Br,  Fine  for  Contempts, 
given.         pi,  5tjj»  cite^  14  H?  7?  30, 

Ibid,  pl.ftt. 

cites  ^6  H-  (.— -D.  C5.  b.  pi.  10.  Trin.  35  M.^.  S.p.  is  to  eatinfr,  &c.  yltpitted^ Otr.'3g« 

Trin.  10  Eliz.  in  Cailton's  cilb  filch  jurors  a$  had  eat  were  lined  cU  and  conxrakced  to  the 

rieet.   ' 

Sav.93.  pi.  ,    ig.  The  homage  at  a  court  lect  tjmc  out  of  ipind  had  eleded 

and  iPdc-  ^  conJiahU^  and  becaufe  J,  S.  was  eleSfed according  to  the  cujlom  for 

fd  goqdi       the*  next  year,  ahd  refufed  to  take  the  oath,  and  departed' in  Uefeigh^ 

of  the  court,  the  fteward  fined  him  5I.  and  refdved  good-,  and  ua^ 

without  any  affcering,    8  Rep,  3?.  Trin.  30  Eli»,  C,  B,  Gricfley's 

cafe. 

2d.  A  fine  aflcfled  by  a  ftewara  in  a  court  Ic^t  for  not  coming  f 
court  ana  doing  Juitj  is  not  warrantable  without  a  prefentment  tha^ 
he  ought  to  dojuit  at  court ;  but  in  fiich  cafe  he  fliall  rather  be 
amerced  than  nned.  For  Anderfbn  faid  that  for  fuch  offences  at 
^e  within  the  connfance  of  tl^ejleward  as  judgCy  aod  of  which  h^ 
hatli  the  view,  he  may  aflefs  a  nnc ;  but  not  of  others^  onleff  pre* 
iented,  &  non  conftat  to  die  fteward  if  refident  or  not,  or  wha( 
caufe  h^  had  for  his  abfence.  Cro.  £.  241.  pi.  ^«  Trin*  33  Elis. 
C.  B.  Hair  V.  Turbct. 

ai-  If  the  tc;iant  or  defendant  relief a^verificattone  cognofcit  ae^ 
iioncTHy  he  (hall  be  fined'for  his  faliity.  8  Rep.  60,  a;  Mfch,  6  Jac^ 
in  the  Exchequer  m  Beepher's  cafe; 


{Z)     In   what  Adtions  a  Man  fhall  be  fined  by 

Judgment* 

Br.Fin^for  [  I.   J  Mail  (ball  not  be  fined  in  an  Aut^ia  querela,     12  H.  u 

pl.15.  cites  ^        J 

tt  H.  ^  6.  and  15.  S.  P«  byHuU  clearly«-«*«a  And.  x6o.  S.  P.  Arg. 

r  4.4.Q  1  [  ^*  ^"  ^"  i^ftion  upon  theflatute  of  Martebridge  for  driving  a 
L  T-T"^  J  jijiygfi  into  another  counfry^  the  defendant  (hall  be  raolbmed  (wWch 
T/^'-     admits  that  this  fhajl  be  fined.)     SoAflls?.] 

r.  Trcfpafs,  pi.  155.  cites  S.C.-T— i  Inft.  106.  S.P.  as  of  a  thing  done  againft  the  peace,'  ' 
^  r.  Fine  for  Contempts^  pl.  ^c.  cites  30  AtT.  2S<  but  it  is  mifprinted  and  ihoold  be  (3S.J  and  fo 
ire  tl^c  other  editionif.  ' 


s.p.  in  af.    33  H-  6.  20.  b.] 

fife,  [genc- 

pMy  as  it  feems  i]  bttt  otherwtfe  if  the  dMUOii  he  ihand  witlioiit  foroa  j  for  tlicre  te  fliall  h«  fniy 

amerced ;  for  the  writ  of  ufRfe  doe«  %»  meatiott  ti  U  arxai^  but  iBj«a»  U  Am  Mdicio  diflfiJavit) 


9tiiK(emtiit;  449i 

Mep.  59*  b.  Ukk»  6  Jac.  10* the  Exdioqucr*  per  cor*  in  Beeeho^t  caCi,  oitef  S.  C— «S.P,  ne* 

cordingiyi  by  reafoji  of  the  force;  and  if  the  defendaAt  brings  cirtiJUau  rfaffi/tf  nubicb  h^mwnnJ, 
Tartit,  yet  capias  pro  fine  (hall  iflfue.  So  if  the  defeodaot  orinii  auaiiti  \  boc  concrasy  npofi  mrrii  $f 
inw.    Br.FiaeforContempcs,  pl'^A.  Qit«r}}.ii.6.  ai.    . 

[4*  10  £.  I.  Rot.  Finium  Memb.  9^-  Fine  taken  Ibr  not  pnM 
fecuting  an  appeal,  &c.] 

5.  He  who  is  outlawed  upon  indidment  of  trefpals  at  the  fuit  of 
the  king,  fhall  make  fine  and  ranfom.  Br.  Udagary,  {fl.  37.  cites 
21  Air.  47. 

6u  A  maft  (hall  be  fined  in  maintaumcB.  Biv  Fine  for  Con« 
tempts,  pi.  21.  cites  19  H.  6.  4. 

7.  Ju/ikiei  of  trefpaff  lies  wthmt  vi  if  armis^  and  therefore 
fine  (haU  not  be  made  there ;  contra  in  writ  of  trefpafs  vi  &  annis. 
Br.  Fine  for  Gontempts,  {d.  52.  cites  S  £.  4.  15.  per  Littleton. 

8.  In  ^0  warranto  if  a  man  makes  default,  whereby  iiTues  ve- 
nire facias,  and  he  makes  de&ult  at  the  day,  the  liberty  fhall  be 
ieifed  for  ever;  per  Catefhy.  But  he  held  that  no  capias  pro  fine 
Ihoald  tfliie,  becaufe  non  conftat  whether  he  had  it  bv  rieht  or  by 
wrong ;  but  by  Choke  J.  it  fhall  be  intended  now  tnat  he  had  it 
by  wrong,  fmee  he  does  not  come  to  fhew  his  tide,  and  therefore 
capias  pro  fine  fhall  ifTue.  Qiuere.  Br.  Fine  for  Contempts,  pi.  23. 
cites  15  £.4.  7. 

9*  In  a<%ons  in  which  the  offimct  is  fuppofed  with  fo^fl^or  in  de-* 
ieit  fftbt  eourty  if  the  defendant  confejfis  the  aitim  at  the  firft  day^ 

iret  he  (hall  be  fined  and  imprifonea }  for  bis  appearance  and  con* 
efCon  is  a  manifeflation  of,  and  no  latisfa^ion  for,  his  offence. 
8  Rep.  61.  b.  Mich.  6  Jac.  in  Beecher's  cafe. 

10.  The  defendant  was  outlawed  upon  an  infirmatiom  far  fe-^ 
iucing  a  young  gentleman  to  marry  a  young  woman  of  a  lewd  cha^ 
ra^er^  zndfned  5000/.  It  was  moved  that  he  could  not  be  fined 
vpon  the  outlawry,  becaufe  in  mifiiemeanor  the  outlawry  does  not 
enure  as  a  conviction  for  the  offence^  as  it  does  in  felony  or  treaibn, 
hut  a^  a  coavi&ioiv  of  the  contempt  for  not  pleading,  which  is 
punifhable  by  a  forfeiture  of  his  goods  and  chattels ;  and  if  he 
might  be  fined  now,  he  mufl  be  fined  aesun  on  the  principal  judg- 
ment, and  it  w^3  held  irregular,  2  Salk.  294*  i  W.  &  M.  B.  K. 
The  King  v.  Tippin. 

1 1.  After  a  capias  utlagary  returned  non  invmtus^  the  court  may 
ict  ^fine  upon  the  party  abfcnt.  Cumb.  36,  Mich,  2  Jac.  2.  B.  R« 
The  King  v.  Whitacre» 


(A«  a)   For  wbtt  Caufes  a  Man  fhall  be  fined.      [  450  ] 

[  ^  T  N  an  a£Uon,  if  a  man  denies  hit  deody  and  this  is  found  againfl  ^^' 

X  him  by  vcrdia,  he  fluill.be  fined  for  his  falfity^  and  the  ^."^.{.^ 
trouble  to  tbojuij.  Co.  8.  Beecher,  6o,  •  33  H.  6.  54,  b,  curia,  cites  1 1  il.  * 
t  9  £.  4.  24.  D.  3  £.  6.  67.  19.  admitted.  7, 8  £1. 245,  65.  1 34  4-  5s-  s-  p- 
H,  6.  aa  adjudged.]  ^    ^"^OllT 

loUt*  130*  S»  P*  admitted  by  jiid|niaM^  Pifch.  t%  faOi  Jonct  v.  Craft.       SttyG.  4}  pi.  1.  S.  P. 


45<»    '  SIftetcemenr; 

'  ^  Br.  Fine  for  Contempts^  pK'3.  cites  S.  C  &  S.  P.  agreed.       Br,  Amercementi  j^  5*  ches 
3*3  IT.  6.  50.  accordingly.^— Fitzh.  Fines,  pi.  x6.  cites  33  H.  6.  accordinglf. 
.  'f  Fitzh.  Fines,  pi.  25*  cites  S.C.  accordingly. 
1  Br-  Fine  for  Contempts,  pi.  j.  cites  S.  C.«—^itzh.  Pledge;*  pU  3.  cites  S.C« 
He  who  flinies  the  ttettieftii  ancijlorf  which  U>  found  aga^nft  hiaii /haiJ  bcatmrced ;  butxixl  was  his 
earn  </«r</,  ht  Jhail  be  Juad»  'fir.  Anaerceiaent,  pL  5.  cites  33  H.  6.  ^o.^-^^^But  where  a  mao  de^iei 
his  &wn  dud,  fo  that  he  is  convided  of  it,  atui  awarded  to  pnfon  for  the  dewing f  there  l\e  (hall  not  he 
imerced ;  for  where  a  moi)  (hall  be  imprifoiied,  be  (hall  not  be  amerced.    Br.  Amercement,  pll 
17.  cites  ri  H.  4.  55. 

See  (G.  a)  ^2.  So  in  an  a^on  of  deht,  if  the  defendant  pleads  the  acquittance 
?n  tii^scafe  *f^^^  plaintiffl  aitd  the  plaintiff  denies  itj  and  this  is  found  for  him 
and  tie  cafe  by  verdlA,  the  defendant  ihall  be .  fined  for  his  falfity^  as  well  as  i( 
above,  he  hc  h^d  denied  iu%  own  deed.  33  H*  6.  54^  b.  cviria^  Co.  8. 
^.Tand     Beccher,6o0         . 

imprifoned ;  but  in  either  cafe  ifafur  Us  fka  bt  covf-Jfts  the  ivbitt/r,  he  fliaU  be  amerced  only  ;  for 
the  judgment  is  only  upon  the  confeHion,  and  the  pleai^  waivc^.  Br.  i\mercement>  pL  5.  cites 
33  H.  6.  50.«»  '■  Br.  Fine  for  Contempts,  pL  3,  cites  S.  C— — Fitili.  lines,  pi.  16.  cites  S.  C 
Ac  S.P.  per  P'riftit ;  quoJ  fuit  conceffum,  by  the  prothonotanes.    " 

In  deift  the  dcfend^ua f> leaded  the  plaintiff's  reienff^  and  the  plain^iif  dented  it  to  be  his  deed,  and  k 
%vas  found  NotiMs  tUid.  The  judgment  was  QiM>d  A(  in  mifericordia,  and  not  Qnod  capiatur  i  but 
all  the  juftice^  and  baronS  held  it  well  enoughs  becaufe  //  was  the  dted of  another  which  he  pleaded;, 
fo  that  though  it  be  falfe,  he  (hall  not  be  imprifoned ;  but  otherwife  where  he  denies*  his  own 
deed;  and  judgment  affirmed.  Cra  £•  II44.  pL  31*  Trin.  43  EUz*  in  the  £jKlhequerp«hambeo 
VVallUr  V.  Hancock. 

As  where  [  ^.  If  a  tvrlt  abates  through  the  default  of  the  plaintiff  himfelf.  he 

'^j:^iL  aalde  fi!?<d,    3+A{r.9.]''  ^       _     "^       ^       ^;\ 

thefrji  re-  [  4.  j/f  if  a  wflt  abatcs  for  that  the  plaintiff  or  defendant  is  mif 

cold  In  tU  namedy  the  plaintiff  (hall  be  fined  \  for  this  is  his  own  fault.     3^ 

l^rlff!'  Ain  9.  adjudged.] 

this  being  his  o^'n  default  he  (hall  be  £ped.  But  peic  Shard,  it  is  otheru'i,(e  iC  i^  \^t  not  by  his 
own  default.  Br.  Fine  for  Contempts,  pi.  30.  (bis)  cites  54  AIT.  pi.  9.  but  it  feems  mifpiinted 
ifor  (34  Aif.  pi.  9.)  and  fo  are  the  other  edition^:. 

*  Br.  Fine  [  5.  If  the  plaintiff  be  nonfuit^  he  fhall  be  flaed,  ♦^^i  AflT.  i 
Z^-     adiilted  t  41  Aff.  i]  "•       ^    '    ^ 

pi.  30.  (bis)  cites  S.C.  &  S.P.  accordingly.  f  Br.Appealy  pi.  74.  cites  S.C>      ' 

fitzh.  Corone,  pi.  219.  cites  S.C. 

|M..^«  "^  [  6.  If  a,  writ'  abates  for  want  of  form^  the  plaintiff  fhall  not  be 
■  ^ "^  '1^ ,  iiTiti.     34  Aff.  9.  For  this  is  not  the  fault  of  the  plaintiff.] 

Br.  Fine  for  Conten^pts,  pU  30.  (bis)  cites  54  AfT.  9.  per  Shard. ;  but  feems  mifprinted  for  34 
AiT.  9.  and  fo  aie  the  other  editions. 

r  4  r  I  ]       [  7.  5tf  if  a  writ  abate&/^r  want  ofmatur  in  law.     34  Aff.  9.} 

Br.  Fin;  for  Contempts^  pi.  30.  (bis)  cites  54* AIT.  9.  by  Shard,  but  fliould  be  34  Aflu  9.  and  fo 
are  the  other  editions. 

»         * 

Fitzh.Co-  [8.  In  an  appeal  of  mayhem  againfl  fever al^  if-  fome  of  diem  are 

\7i:^L  /f^'^^l^'^  and  the  plaintiyT  pr^ynudgment  again/I  them,  »nd  re^ 

S.C.  ac-  Itn^uybes  btsfutt  agatnft  the  rejfy  he  ihall  be  fined  for  his  not  pro- 

cordingiy.  ceeding  ^gainft  the  reft.    a2  Aff.  82.  adjudged,  j 

Ajf>peal,  pi.  60.  cites  S.  C. 

«  ■ 

9.  If  one  denies  his  tally  of  debtfealed,  he  {hall  not  make  fiiic  as 
he  ihall  upon  denying;  his  deed.  Br.  Fine  for  Contcm^ts^  pl«  5'* 
cites  4  £.  2.  Fitzh.  Pine  115  &  xi6. 


flmecconenf;  4S( 

lOf  If  a  man  at  ajuflieefeat  makes  afaHi  claim  by  clatmliig  more 
flian  he  ought,  he  fhall  be  fined  for  fuch  hdfe  claim.  4  Init.  297. 
cap.  73.  cites  8  £.  3.  Itin.  Pick.  foL  15.  Lane.  fol.  64. 
.  If.  For  all  contempts  d$ne  to  any  court  of  record  againfl  the  cojfir 
jfnand  of  the  king  by  bis  writ  under  his  great  feal^  the  offender  (hall 
be  fined  and  imprifoned,  As  in  Qoare  non  admifit,  Quare  incum- 
bravitj  Attachment  upon  prohibition,  &c.  8  Rep.  60.  a.  m  Beecher's 
cafe,  cites  19  £«^3.  Quare  non  admifit  7.  23  E.  3,  21.  26  £.  3» 
£5.  20  £•  2.  Corone  233.  Standf.  132. 

12.  But  when  die  tenant  or  defendant  fe  retraxit  or  recejfit  in 
iontempium  curia^  diis  is  not  any  contetnpt  againft  the  command 
of  the  king  by  hii  writ.     8  Rep.  60.  a.  b.  in  Beecher's  cafe. 

Jt3.  In  appeal  ef  mayhem^  hy  which  be  lofl  his  hearings  it  appeared 
upon  examination  diat  he  is  not  maimed,  but  can  hear  rery  well, 
^nd  thercfof e  (haQ  be  fined  for  his  falfie  appeal^  Br.  Fine  for  Con- 
tempts, pi.  i2«  cites  8  H.  4.  2 If 

14.  If  the  defendant  in  replevin  claims  property  falfely^  and  this  be  Br.  Retom 
found  in  a  proprietate  probanda,  he  fhall  be  fined  and  imprifoned.  ^e  Brier,pL 

V*       r*'         r       r^^^i'^  TT  r6».  C(bO^ 

Br.  Fuie  for  vontempts,  pi,  14.  cites  xi  ^,  4.  4.  s.Q.  ac- 

1 5.  But  c^therwife  whef  c  ^fervant  claims  property  for  His  'mafier^  ^ordkigljr. 
anci  the  property  is  found  againft  him,  there  the  mafter  fhall  not  J~^ 
be  fined.    Br.  Fine  for  Contempts,  pi.  14.  cites  11  H.  4*  4.  &c/pwV 

cites  S.  C«  accordingly.  1  Fitzh.  Proprieuce  ProlNuuiai  pi.  i.  cites  S*C.  that  the  defendant  ia 
replevin  claimed  the  property  to  be  In  hi$  mafteri  whereupon  a  tivrit  of  proprieta'e  probanda  was 
awarded  as  it  was  faid ;  and  Huls  faid,  chat  if  the  property  b^  found  inthe-plafnnif>  the  defendant 
Oiatl  be  finedy  icCy  .r8  Rep.  60.  a»  in  Beecher's  cafe,  S.  P.  that  he  AaU  be  fined  and  im- 
prifoned. 

i6.  In  replevin  the  defendant  avowed  for  damage  feafant^  and 
(bund  for  the  avowant,  and  upon  a  Returno  habendo  and  an  Averia.  ; 

clongata  returned,  and  a  Withernam  awarded,  the  plaintiff  on 
bringing  the  money  into  court  prayed  ftay  of  the  Withernam ;  but 
the  whole  court  was  clear  againft  it,  becaufe  the  plaintiifF  having 
ejfoigned  the  cattle^  which  is  a  contempt^  ought  to  pay  a  fine,  and 
ftlfeScd  a  fine  accordingly,  ^nd  then  the  plaintiff  had  bis  prayer^ 
;(  Le,  174.  pU2|i.  Mich,  xo &  30  Eliz.  C.  B.  Anon. 

17.  If  tUfo  are  fightings  znd  others  are  looking  on^  who  do  not  en-  S.  P.  ac. 
deavour  to  part  them,  and  one  is  killedj  the  lookers-on  may  be  in-  <^o«*»J^sJy» 
didlcd  and  fined  to  the  king;  perPopham,  quod  Yelverton  con-  lap%.  that 
ceifit.     Noy50.  Wilburn's  cafe.  ifthofethac 

are  prefem 
when  any  man  is  flain  do  not  their  beft  endeavour  to  apprehend  the  xnanflayer,  they  (ball  be  fined 
aiid  imphton^  I 

18.  In  debt  by  an  executor^  the  defendant  pleaded  a  releafe  of  the 
tejlator  made  to  bimfelf  hut  found  againjl  hinty  and  judgment  in 
mifericordia.  Error  was  brought,  becaufe  it  ought  to  be  a  capt- 
Htur,  he  having  pleaded  a  fidfe  deed*  [No  judgment  or  opinion  of 
the  court  is  mentioned.]  Cro.  J.  255.  pi.  12.  Mich.  8Jac.  B.R. 
O^bfon  V.  Harbottle. 


(B.  a) 
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(B.  a)    To  whom>  tnd  how  tbe  Fkir  lAay  ^  im« 

pofed. 

itt^/latuti  1 1.   I  p  a  man  be  hdUiidfir  is^t^rttM  is  his  ofBco  «/  faff/'i)^  ir 

C^  J;,  .    *  Ar//  and  found  guUty,  vet  b^  rj»«ij  *^jftr.^  t,  thi  part, 

jndUoes  grtevta  ui  any  fuai«    HiU,  ii.Car.  B.R*  Bmnfiwis  caTe^  m  a 

pot  refer  writ  of  error  upon  a  judgment  at  the  feiSom^a^  Saniny  and  the 

^ikreUoB  J^^S^^^^^  reverfed  per  curiam,  btcaufe  die  jud^fncBit  was  txy  rendoi 

^  the  treble  damages  to  tb<s  pa^ty  gf  itv&dy  this  aot  bemg  up»»  any  Qaimtc 

iconn,  this  ffaat  warrant  k.} 

fjouit  of  / 

King's  BencK  onnocMalce  ^ly  Mlhjfa/tWof  it»  per  C^e  md  Dmfericfger  J.  trtnf  <!ofce  ibird,tftattt  is 
ocherwife  where  the  ftacute  does  not  prefcribe  a  certain  fttmrbuc  icy»  CKUT  it  QiaU  he  tht^k  di 
voiw,  or  in  fuck  nnnotr.    RoU.  Rep.  194*  Pafch.  1 3  Jac  R.  R.  Tiis  K^r^  v«  Wraf . 

If  iiim  ar»  ?,  Fines  ^tSeifed  in  court  by  jtidgment  upon  an  rrfhrmfftim,  cafk 
let  ac  the  not  be  gfterwanfe  «uadtfied  or  mitigated.  Cro.  Car.  251.  Pafck 
^^"^  «  Car^  B.  R,  The  King  v.  Sir  Ja,  Wingfield  k  zV. 

B.  Rk  is  t«  judge  of  theit),  whether  ftt  ^th  of  i4-Uho\it  catife,  an4  to  miti^;ite  them  wheo  impofed 
exoeffively*    Vent.  316.  Vet^lu  ^i  Caavi.  B«R-.  Anoii. 

A  fine  oMgbt  t4  4ft  mif>ittte^  and  aot  cenditiooal  \  smd  therefore  a  fiso^  unlciir  fuch  a  thtn;  he  dorn 
in  f utoro,  ie  void }  and  by  commoB  Uw  a  fine  I'or  mmrtp^ufwr  vf  H^iwrnj  was  ^  lor  the  deb«b  is 
Boc  repairing  tlie  highway,  :uid  oug^  to  be.ahfolute  i  but  by  a  laic  ^atutie  the  fine  is  to  go  towards 
the  repair,  per  Holt.    12  Mod*  y.%»  Mich.  1 1  W.  )«  Anofk  *  lA  ca^kiblhoBU 

aot  bcrepJiired  by  fiich  a  tinic.    See  Kelyiig's  Rep,  34. 


•  Theim.  (C.  a)  Impriibnment.  Capiatur.  Agalaft  what 
S^oftT*'  Perfons  Judgment  ihall  be  quoJ  capiatur. 

all  cafes U  .\ 

hmiWh^''  E  '•  1  P  am  IJj/iw'  be  phintif^  ik  mt  aiiaifrt^  and  dns  is  fcimd 
hai  mjH9  *'  agamfnikn  by  terdid,  he  ttiii$  be  imprifdnerf^   30  Afll  \^ 

>*>  ^Hf       adjudged.] 

cherefbro  4     o      j 

if  \yt  offers  his  fine  hs  ou;;ht  to  be  delirereJ  rrnitie4iately»  anJf  the  king  canoor  jufHy  retain  him 
in  priinn  after  the  tine  tendered*  Br.  ImpriliMtfieiir,  pk  s^o*  cfter  it  as  determined  in  porli^' 
ment  anno  %  M.  i.— *-The  attaint  was  ui>oa  oath  palTod  jgainft  his  father. .  Br.  las^foomcntt 
pi.  64.  cites  S.C.**— Fitzh.  ImprifoomeiU}  pi.  10.  citej^S.C. 

Fitzh.  im-       [2,  jf/f^thcimprifonmentihaU  iMf  bc^r^r^/cffMrryfr,  3<)A£ 

10.  cites  S.  C.  accordiugly*-- **Br.  ImprKbament,  pK  ^.  cites  S*C.  ths^t  the  iafsuit  was  atyadisd 

to  prifon. 

3r.  [  3/  If  an  infant  brings  an  afpeal^  and  this  is  ^^fattd  bceaufe  it 

Amerce-  does  not  lie  diudng  )^%  infency  (admit  this  to  be  law)  yet  be  flutt 
?T?cit?^     "^^  ^  imprifoned.    41  Aff.  14.]  ' 

S.  C.  hut  that  is  that  he  was  amerced,  bu|  i(  was  pardoned  by  his  noaage.«»-Fitzh«  A^,  pi.  74* 
Qtes  S.  C.  hut  is  as  to  his  being  amerced. 

r  4^3  ]  r  4t  If  an  infant  be  attainted  vfa  iiMRn  in  aa  affife,  tfaft  ju^K** 
*•  ^  ment 


^Mfit  fiudl  be  *  Qaod  ca{&tur.    43  Afll  45.  aajuJgal    £«#  dut  *  Br.  lis. 
(h^ahtipardtmedfcoarfi,    43  Aft  45- «!jtti««l*3  KV 

36.  cites  9  AIT.  7.  contra  that  an  infaOt  diflciftif  with  force  Ihall  mT  be  Imprifoned.— *t  Br.  IiHt 
prilbnraeAC>  pU  55*  cicea  S.C.  per  cur.  becaiife  be  is  an  infants       Br.  Coverture,  pK  43.  (hti  S.  Cr 


[5.  Ill  an  6JJI/b  agalnJI  hqr^n  and  fnM^  if  ^efmfe  be  reahid  Br.lmiiti- 
ppcn  the  difault  of  the  baron^  and  pUaas  in  bar^  and  ackn^wltges  an  ^^^^^ 
0ufter^  and  the  demandant  takes  ijk^  upm  the  har^  and  this  i&fiund  ^q^  ^^ 
far  the  detffondanty  die  tenaiit  ihaS  itpf  be  impriibned  for  this  con*  eordiiiKif^ 
feifion  of  aa  oufter^  becaufe  (he  16  9  fopc?  poveft.    37  AC  i,  3|dr  "J^J  ^^ 

judged-]  be'm^Flri^ 

foneiK  though  before  the  defenlt  he  and  bil  feme  pleaded  in  har ;  for  his  plea  was  waved  by  his 
fdefaultt  and  therefore  by  anyard  therboth  went  qiuc,««-f  |tzh.  Impri^meoty  pi.  %•  cites  S.C. 
*    In  aflife  ftnie  eovtrt  vf^u  found  Sjfeijor  wihftrei  and  armt,  and  therefore  (he  was  commiUed  tv 
*  f  nien.    Br.  Imprifonmenti  pL  45.  cites  t6  di£  f««^— Br.  Covertnfe>  pL  36b  cites  S.  C« 

f  ^.  Ifzfime  covert  be  fqund  guiby  ef^  ^^ah  More  the  ^ovet»  Br.  imprin 
^«r/ {he  fl^il  be  imprjfoned,    aaAlCgj,]  jT^^iu. 

S.  C.  and  tl^  feme  was  imprifoned,  but  i^Kbing  is  meotiqoed  thftre  of  the  trefpafs'  being  befon 
the  cnvermrc 

^^itaint  ffijpd  agah/l  the  Inrwi  endfme^  and  tl^refore  they  were  amerced  and  talceoy  and  fp  im 
fim^tfttvcrf  QSMn  and  amerced.    Br*  ArderceflMntf  pL  9*  cUes  4a  £•  3'.  i6. 

XJ*  If  4  hifiifp  be  afUi$f$$ed  of  9  ireffeifi  mgainft  $ia  feate  he  (hall  I>.  r  5*.  ^ 
iTtf/De  taken  as  anp^er  mani  becauie  he  19  a  prebifie*    29  £•  3*  ^'J^y^^ 

S.  p.  accocdingly*— -Ibid.  pi.  99,  Trjn.  14  Eliie.  S.  P.  adjudged.— -?-£•  C.  eked  Arg.  Mo.  769* 
*— .•^/Annf  by  ihi  ^Jbnp  of  HerefotJ^  wl^  was  mnfmitdf  hj  which  he  was  taken  ;  qttod  tfKkm  |U> 
litiprironnienCy  P^-'3»-  cites  6  4^  $• 

[  %f  But  it  feem  if  he  be  eOUthudw  a  fremenUre  ppen  27  B.  3, 
the  iudgment  ihall  be  Quod  cadatur^  fcc,  for  this  it  expreftfy  givea 
by  uie  ftatute  againftoU  men*    Dubita^rr  3^  £.  3*  7*  b.j 

[  o.  In  an  etttactnunt  upon  a  contempt  agatnfi  a  prior  for  refufmg  Br.  ImprU 
to  admit  the  vadelet  of  the  king  to  a  corodyifhe  be  attainted  thereof  <onroent, 
ike  Oiall  be  iroprifoned,    Dubitatuf ,  38  AflT  aa  J  ^li^"^  AiC 

3s.  but  feems  niifpnnte«\  and  that  it  (bould  be  (at.)  asln  Rolt.-**— ITpon  a  nihil  returned  agninit 
ft  prior  capias  was  denied,  but  there  they  faid  that  upon  refcous  or  contempt  returned  it  lies.  M(W 
76S.  Arg.  cites  17  H.  8.  la.-^— -And  thM  in  tne^fs  a  Nihil  wns  returned  againil  a  prior,  whera* 
upon  a  capias  was  prayed ;  fed  pon  aUocagor,  bpcaolc  it  Is  a  naoae  of  dignity,  and  pfefumed  that  h^ 
has  aflets  in  another  county.    Ibid*  Arg*  cites  7  H.  4.  a. 

[10.  If  a  Ufiop  be  attainted  in  a  writ  of  oyer  and  terminer  fir  Atuintby 
Iturmng  of  houfes^  the  jt^dgment  £i^U  not  be  Qiiod  cwii|tur.  ao  AC  ^^J^A^ , 
33.«ljuW]         ^-*  .       -*  ^         .///„^„^ 

ttmfiuttdt  and  therefore  wm  talten }  ^nod  tiooih  B#.  Icnj^fanmeMy  pi.  31.  ^tes  6  Afl;  ^  ■ 
Fitzh.  Judgmeatf  pi*  2x5.  cites  S.  C. 

r  1 1.  If  a  prior efi  be  attainted  in  an  a^  of  a  dijiifitf  againA  hef  Br.  tmpri. 
ltt«t4fc«/lhelballbeimprifoned,    ^0  AilTibO  5?^?cits^ 

S*C.-^— Ibid«  pL  93*  cites  S.  C.  accordingly. 

« 

[  12,  If  a  haron  of  parliament  he  found  a  dijoifir  tvithfora  in  an  Cro.  E. 
affife,  the  judgment  againft  him  (hall  be  Quod  capiatur,  HiU*  23  £1.  '7'''  ^^' '' 
6.  R.  die  Lojrd  Stafford's  cafe^  adjudged  and  affirmed  in  a  wri^  of  [  aca.  1 


454  Amercement* 

Xcrtf  Scafforif  ▼•  Thynne  S.C.  adjudged  aiM  affirmed;  for  it  is  npon  adineirm  ftiund,  in  ^bicfi 
cafie  a  fine  is  given  by  the  ftatute,  and  no  perfoo  being  exempt  therein^  it  ftiall  bind  a  nobleman  aa 
well  as  any  Mher*  And  |br  a  contempt  a  capias  lies  againil  a  nobtenaan>  and  this  fine  is  (or  tbe 
f  bnticmpt  to  the  line. 

I  T*"*  *>  [  13.  ftf  //I  ^3f  jip^n  an  4iHigation  againft  a  baron  of  parliament, 
fol.  221.  if  the  defendant  pleads  Non  efifaSlum^  and  the  iflue  is  found  againft 
V  ly^  .#»  him,  the  judgment  ^ainft  him  (hall  be  Quod  capiatur.  Tr.  39  EL 
Cro.E.  501.  B.  R.  between  the  £arl  of  I^inco^n  f^nd  ^pwcr,  adjudged  in  a  wik 
l**:*5*^'^'  of  error  J 

and  affirmed  in  error ;  becanfie  upon  this  plea  found  againft  him  a  fine  is  due  to  the  f ueeoi  and 
Bone  IhaU  have  privilege  againft  h^r,  apd  therefore  a  c;y>i3s  pro  fine  well  lies. 

SP.  Br.  1^.  InaffiTe  two  were  fonni  dljfeifors  with  force  af{d  arms^  and 

incnti  pk  ^^  ^''^  ^^^  ^'^  /«/a«/  ^  iS  jf^^r/,  therefore  he  was  not  awarded  to 
4c.  cites      prifon,  but  the  other  was  awarded  to  prifon*     Br.  Imprifonm^nt^ 

Coverture,  pi.  36.  cites  if  Afll  7. 

The  baron  jg,  j^  trefpafs  q(  b^ttexj  agnin/i  baron  and  fevuy  the  /^«/  was 
knprifon^  fi^f^  guilty^  and  the  karon  noty  and  therefore  the  feme  w;is  impri- 
lor  his  foned  and  the  baron  not.     And  note,  that  in  every  cafe  offorce^ 

fdnr,  nor  where  any  force  is  found  in  trrfprfs  vi  bt  arinisj  felfe  imprifemnent, 
p«^Vu-*  ^^  ^^^^^  the  judg^ncnt  (halt  be  Quod  defendens- cs^taturi  for  he 
niftiment      ihall  be  imprifoned  for  a  fine  for  the  king.     Br.  Imprifonmenl^ 

forhis  pi.  53.  cites  22  Aff.  87. 

iMne^nor      t      -^^^  •  f 

lor  her  default.    Br.  Imprifonment,  pi.  ico.  (bis)  cites43  E.  x9. ' 

Amfe  16.  An  infant  (hall  not  be  imprifoned  for  pleading  a  falft  deed^ 

l^f^J\Z    *«••  Imprifonmwt,  pi-  62.  ci^e&aS  Aff.  10.  .       ^  ^ 

fliodi  pint  nancy  by  dud  with  afirtm^cr^  wh^ch  paflfcs  a'galoft  him  by  proof  of  witnefl^  or  the  likey 
ha  iball  he  impr Honed,  per  Babbiiigton  and  JS^aiteii^  becauie  tlwjfutnte  is  genet  ai  and  does  not  ex- 
cept nn  infant ;  bat  Pa(u>n  contra ;  for  an  infant  Ihall  not  futTer  cprporal  puniftiment  by  ftatute 
vntefa  infant  be  exprefted  by  name  in  the  ftatute.  Br.  Imprironment,  pi.  loi.  cites  3  H.  6.  51. 
-  Judgment  was  given  againft  an  tir/an| quod  capiatur,  whereupon  eri«r.'was  brought,  and  thia  wai 
aHigned.  Wilhaans  J.  faid  that  th^re  is  no  cafe  in  law  tp  warrant  fuch  judgment  againft  an  iafaot> 
Chiod  capiatur  (ttnlfi  only  in  thv  cajt  i^ftknyj  And  the  whole  court  agreed  with  him  herein,  that 
this  is  a  clear  error,  and  fqr  that  reafon  the  judgment  waa  reverfed.  Bulft.  172.  [butmifpaged 
j6s.]    Trln.  9  Jac,  Paby  V.  Holbrool^e. 

Br.  Fines  17.  pefm  brought  appeal  of  the  death  of  her  hufiandy  and  the  barm 

tSnpts' '  y^t  brought  into  courtyZnd  the  feme  appofed  if  he  was  not  her  baron^ 
|ii.ii.  cites  who  faid  that  fit' fuppqfed  hi  had  hi^  diady  where  in  h&  he  wai 
S.C.  alive,  by  which  ihe  was  imprifoned  for  her  falfe  append,  and  the  ba- 

ron went  at  large ;  fo;*  it  (eema  th^t  he  was  not  of  covin  with  tfad 
feme  in  bringing  the  falfe  appeal.  Br.  tmprifpnment,  pL  io6.  citei 
8  H*  4*  io» 

18.  A  mayor  and  commonalty  who  are  attaii^ted  of  difletfin  uri^) 
f  force,  fliall  not  be  imprifoned,  becaufe  they  are  a  Corporation.    Br« 

Imprifonmeht,  pt.  95.  cites  22  £.  4.  13.  oc  14..  per  Pigot. 


<P,a)  mm 


if-.» 


9met(ement*  ^  4S5 


(D.  a)     ff'&o  fliall  be  imprifoned, 

r  I.  TK  an  a^fion  upoa  the  ftatutc  df  Marlbridge, /ir  driving  a  »r.  Tref- 

1   Jj/lr^s  9Ut  rfthi  c$ttnty,  if  the  defendant  jujfijies  as  bailiff  ^^^^fll^^ 
ifi  J.  S.  and  tUads  a  fpecial  jujMcation^  and  this  is  adjudged  again}}  s^^  (x)  * 
him^  he  fhalt  be  imprifoned ;  tor  though  he  juftifies  as  baililF,  yet  pi.i.  s.  C- 


it  is  not  provei     30  Afll  38.  adjudged] 

[  2.  But  it  had  been  otherwije  if  J.  S.  whofe  bailiff  he  was,  ^1}^^^^ 
ied  been  party.     30  Aff.  38.]  cites  S  c. 


[3.  If  an  attaint  be  brought  againft  me  who  was  mt  party  to  in  attaint 
thefirji  recovery^  be  (hall  not  be  imprifonci     8  H.  4.  23.  b.]  Tu^tI^ 

was  received,  and  maintavnti  tbefirfi  tfjtb,  and  it  vr^s found  a^mnft  him,  yet  he  was  not  comnaitted 
to  prifoa.  Br.  Iinprifnomenty  pi.  41.  cites  14  Aff.  a*— 8  Rep.  60.  a.  in  Beecher*s  cafe,  S.  P. 
cites  14  Aff*  a.  42  £•  3.  26.  b.  9  £.  4*  33. 

[  4.  If  an  attaint  be  brought  againjl  a  feme^  tenant  in  dower  of  ^8^*  At> 
the  poffejpon  of  her  hujband,  upon  a  recovery  by  her  hujhand^  if  (he  citSsx— 
maintains  the  oath  or  not,  and  this  is  found  againft  her^  and  the  Fitc.  At- 
jury  attainted^  yet  (he  (hall  not  be  imprifoned,  becaufe  fhe  is  not  taint,  pi.  58. 
the  pcrfon  that  recovered.    ♦  41  Alt  18.  adjudged.  40  AlH  20.  ^"^',^,„,  "^ 
adjudged.]  h^^n  md 

,  /'''"^»  which 

\paffes  againit  them»  they  flL-ill  be  anaerced  and  imprifoned*    Q^iod  nota.    Br.  Imprifoameat, 
pL  5.  cites  41  £•  3.  26. 

[  5,  But  otherways  it  had  been,  if  it  had  been  found  againft  the  *  Br.  At- 
party  himfelf  who  recovered  in  the  firft  aftion,  if  he  maintained  the  ^•^"3's^c— 
oath  ill  the  attaint.     *  41  Aff.  18.  8  H.  4.  23.  b.]  s.P.'Br.im- 

prifunmenft 
pi.  74.  cites  S.  C.  But  contra  if  his  heir  or  affignee  maintain  tlic  oath  who  were  not  parties  ; 
per  Mowbray  J. 

[  6.  So  if\it  had  not  maintained  ity  but  had  made  default^  and  the  Br.  Attaint, 
jury  after  had  been  attainted.     41  AiF.  18.  admitted.]  P)-^?°-  ^"^ 

[  7.  In  trefpafs  againft  baron  and  feme  ^  if  the  feme  ht found  Guilty  Br.  Impri. 
and    th£  baron   A^^t  ffuilty,  the  baron  (hall  not   be  imprifoned*  fonment,pl. 
22  Aff.  87.  adjudged.]  53.CUCSS.C. 

[  8.  In  trelpafs  againft  baron  and  feme,  if  the  feme  be  found  ^^r.lmpri- 
Guilty,  and  the  baron  Not  guilty,  the  baron  fliall  not  be  impri-  53"di!sS.C. 
foned.     ♦  22  Aff.  87.  adjudged.     Contra  Mich.  15  Jac.  B.  R.  in  — Scc(C*a) 
t  Wood  and  SutclilTs  cafe,  by  the  clerks,     Trin.  4  Jac.  B.  R.  P^^;^  ,^^. 
Rot.  376.  between  %  White  and  Halfe,  adjudged  in  a  writ  of  error  pi.  sts.'c. 
upon  a  judgment  in  banco,  where  it  was  in  an  adion  of  battery  and  the 
againft  baron  and  femey  and  the  baron  found  Not  guilty^  and  the  notes  there. 
feme  Guilty j  the  judjgment  was  Quod  capiantur  as  well  the  baron  i03.pl??.' 
as  the  feme,  becaufe  the  baron  is  party  to  the  a£lion]  and  ought  to  Hales  ^. 
pay  the  fine  of  the  fmi.     Pafch.  11  Car.  B.  R.  between  g  Mayow  ^'^^'^'/j^' 
and  Cockihott,  per  curiam,  refolved  in  a  writ  of  error  tipon  a  iia"a^rm- 
judgment  in  banco,  in  an  ejei3ione  firmx  againft  baron  and  feme ;  ed  in  error 
.but  the  judgment  reverfed  for  another  caufe^r     Pafch.  11  Car.  '^^^'^K^Vi  a 
Mich.  14  Car.  B.  R.  bciwecn  Brown  and  Clugg,  in  a  writ  of  cr-  l^'^^"^^ 

rcr 


4^6  *  ^eM^eiitM 

tiouid  have  ror  upoR  a  judgment  in  the  Marlhalfea,  and  the  firft  judgment 
■nifericor.  ^""^^  ^  }^  *  **^  Intratur  Pafch.  14  Car.  Rot.  ^25^  (Jontra 
!ha  only  for  Mtch.  3  J4C#  B.  R«  between  Anfliani  artd  Sbaftftiiry.  j 

flie  baton. 

And  Maiui  the  fecoadary  (hewed  ttic  couit  that  fo  it  was  adjudged  in  the  Excbequtr  Chamber 

JO  error  of  a  judgment  in  this  court. 

II  Crd.  C.  406.  pi.  5.  S.  C.  Ik  S.  P.  aOlgned  for  error  t  Hoc  it  «»its  ahfinrdTed  en  the  other  fide^ 
that  the  judgment  ought  to  he  Ct^od  capiaattff,  tint  it  is  ot&f  for  the  fine  to  the  kioft  and  thr 
knprifonment  is  only  till  the  fine  is  paid,  and  the  Ik^oo  ought  to  pay  it ;  for  the  feme  cannot  t 
aod  to  prove  this  he  cited  a  precedent  in  B.  R.  Trin.  ^  ]aS,  between  Lciris  amd  WniTiy  ad- 
judged  in  point»  and  affirmed  in  error.  And  Erobm  the  (ecohdary  faid  that  all  the  piecedents 
ate  fo»  and  the  judgment  was  affirmed  as  to  this  pcMnt ;  but  oa  another  error  alfigncd,  it  w^ 
fg^i-t;^!.^.,— .Cro.  C.  513.  pi.  8.  Mich.  14  Car.  B.  R.  in  battery  againit  baron  and  feme,  for  hia$^ 
ctry  by  the  feme,  and  found  againft  tliem,  it  was  re^olvetf  that  the  capiatur  flxould  be  againft  the 
y$nm  only  ;  and  the  clerk  of  the  crown  ^d  fecondarr  informed  the  court  thai  fo  were  ali  the 
pcecedentSy  though  the  wrong  is  done  by  the  ferae  only. 

«  See  (M)  f  ^.  In  an  action  oHdibt  ^atn/i  taron  andfmei  up$n  an  Mg^n^ 
^xht  ^  ^^^  *f  '*'  (^^  *^'  t9Vtrturiy  they  fkad  Non  eji  faSlum^  ami 
notes  ttere.  this  isfouna  againji  thim^  bodi  fliall  be  imprifbned>  fcilicet,  the 
f  Cro.£.  baron  as  well  as  the  feme ;  for  the  hiiren  is  guiltj  rf  ofajft  danai 
|Sf .  p^  34-  of  the  deed^  (which  is  the  caufe  of  the  unprifonmeht)  as  well  as 
n^%  <i^  ^<n^  ^ich.  15  Jaci  B.  R.  in  »  Wood  and  Sutcliff's  cafe. 
Kill.  37  per  curiam  and  the  clerks ;  and  this  was  faid  by  G.  Croke  that  it 
Jx^o(fl^  ^"^  ^^  adjudged  3  Jac.  in  Baldock's  cafe,  HilL  37  El;  Ji,  in  CaV 
^uoSr,  n^ni  Scaccarii)  between  Say  and  Bardoiie^  adjudged  i|i  a  writ  0^ 
a.c.4cS.p.  error  for  the  reverial  t^  the  firft  judgment  IntratUr  Mich.  33^ 
and  jodg.  24  El.  Ror.  4:7a  between  t  Bardolf  and  Percie  and  his  wife,  (it' 
veriVMUc-  ^^"^  ^  ^^  this  was  the  iame  jbafe  before-mentioned  \fi  37  El. 
,*  -^^  where  the  firft  judgment  was  thit  the  baron  *  fit  in  mifericvjrdia, 
«  Foi.  tax.  2^  tluu  the  feme  capiatur  1  -and  this  was  feverfed^  becaufe  it  waa 
^■■■■V**"^  '^ot  that  die  baron  and  feme  capiantur.] 

^rdingly.— —  Ma  704.  pL  ^St.  S.  C.  in  the  Excliequer  Chamber*  adjudged  accordingly. 
S.  C.  cited  RolL  Rep.  294.  as  adjudged  accordingly y  and  Coke  Ch.  J.  faid  it  is  a  llrong  cafew< 
S.  P.  accordingly,  and  fo  in  trefpafi  done  by  the  feme  dum  fola^  both  flull  be  taken  foT  the  fine.^ 
to  which  the  prothonotaries  sgreed.    Het.  si*  Mich.  3  Car.  C.  B.  J/t)hnfon  v.  \\lllianu.«-"->S.  F. 
by  Dier  and  theclerljtf,  Pat  ^9.  pi.  ii.  4  Ehi.  Anon,  held  accorduigly  t  and  the  cafe  m  Hct.  53. 
ibems  ooly  a  tranilatioa  of  J>aL 

'  10*  Jo  refUvin  the  attorney  tf  the  defendant  Jhall  gage  deK^ 
vtranet^  and  Jbali  find  fur ety  theretfy  or  (hall  go  to  the  FleeU  Br» 
Imprifonmenty  pL  78.  cites  x  H.  7.  xi* 

(£•  a)    Id  what  ASiions  and  Cdfes  the  Judgtnent 

may  be  Quod  capktun 

««•  ^'\    X  ^.  T  N  an  ajfife  againA  three^  if  they  2Xt  found  dllptfars^  and  that 
~Bnim.  0«f  of^emtfii^r«jii<i(;iV&y2rr^ijetaUihalIbc  imprifoned* 

pnfonment,  2  Ed*  .3.  43.  adjudged] 

p|.  40.  citef 

I  a  AIT.  33.  S.  P.— -Fitfth.  Impfifonmenti  pL  le.  dies  S.  C.  le  S.>P.  acoonrmgly.— S.  P.  Br. 

Imprifonmenty  pL  34.  citet  2  Afll  8.    Broolbe  iaya  (b^  raafoa  ^emt  to  .bCi  becaufe  m  ttt/faft 

4M  JhaU  bt  frincipMf  andnoQt  accefibry. 

♦  Br.  Im-        [  2.  In  an  a^e,  if  the  ienani  be  attainted  of  a  ^Jjeifin  with 
prifonmeot,  yj^      hf  (haU  he  imprifefiedi    ♦  17  Alt  i4.a<Budgcdr   23  Affi 

pl<  eC.  Cites    ^  ••^  '  •#»  » 


tt.  adiudgad.    t  H  ^^  '^^  adjudgedr    t^  ^  8*  adiu&ed.  s.c.but 
i,  a  Ed.  3.  43.  adjudg«l.]  IJ'^^ 

i^—- -Fitth.  ImprUbnittCfiC,  pi.  5.  ekes  'i.C  but  not  S.  ?.«-»«'Br«  tKfleifii!^,  pL  46.  cites  S.  C.  but 
S.  F.  dues  nac  apjiear.  'f'  It  ieens  this  (hould  be  '^4  Aft  g.  ihaC  plea  Ueioe  the  veiy 

$.  -f .  wbich  >|iU  1.  is  not.  X  fir.  ImpriCflnineaty  pL  30*  cites  S.  C  which  ice  at  pL  i. 

fupi-a,  it  being  S.  P.  of  thJt  plea>      '     See  (F.  a)  pi.  9.  S.  C.  ^  Fitzh.  IropnCoameaty 

|>1.  £2.  cites  a  £.  3.  but  is  S.  P.  with  pi.  1.  fi4>ra. 

[3.  In  an  afUe,  if  the  temmt  be  oHmitUd  ofmMffiifin^  he  finll^  Br.  impri^ 
tidcen.    43A£^]  ^-^^^ 

S.  C.  but  S«  P.  does  not  dearly  appear.  ■  See  (F.  a)  pL  7.  and  the  notes  there*  ■  '  Fitz.  Zai« 
^prifonmenty  pi.  i.  cites  S.  C. 

Ke  who- is  uttahned  at  Sffinfnr  in  affife  fliall  be  imprifoned,  and  if  -it  he  found  that  he  carried  «cttw 
tbt  goods.,  this  is  attainder  wiih  foixe  without  morei  and  the  csitn  ex  ofiiio  mgbt  to  wftUe  of  tie 
force,    Br.  Imprifoomeoty  pL  Sa»  cites  1 1  H.  4*  15*  X7« 

[4.  Thwgb  it  be  wittrnkt/orct,    2f  AlC  30*  jai^^dgci.}  Br.-iinpri- 

59*  cites  S.  C.  &  S.P.  admitted.— —But  S  Rep.  59.  b.  in  Beecher't  cafe  fays,  that  where  the  dtileHia 
is  without  forcei  he  Aidl  only  -be  OMMPced ;  for  the  writ  of  emfc  aaakes  ao  mention  of  vi  Je 
^rmis,  but  ti\jufte  $t  Qne  judido  difleiftvit^i  1  a  Inft.  ^36. 5.  P.  but  ^be  court  ex  officio  ou^ktl^ 
iOoquire  of  .tile  ibroey  though  if  they  do  not  it  is  no  ei:rQr9  as  has  been  adjudged. 

T  5«  In  an  afffe  of  nufance^  if  the  irfendant  he  found  guiltyy  he  *  Br.  Jm- 
*all  be  impriioncd    ♦  32  Aff.  a.  adjudged.    Contra  f  19  Aff.  6.  ^^^\x. 
admitted.  J  .  *  68.  cites 

S.  C.  ac-    , 
>gqniifigly.  1    f  itrtu  Aflifc»  pL  XOQ*  ekes  S.  C.  aocortogly*-*   *\  Br.  Inprifoment,  pi.  50. 
«ites&C. 

[  6.  But  if  a  man  be  attsunted  of  a  rmfana  upon  a  prefentment 
at  thifuit  if  thi  king^  he  lhali  not  be  imprifoned.  19  Ail.  6.  ad- 
juitecd.1 

[7.  In  an  atNe  by  tenant  hyflatute  merthant^  if  the  tenant  he  ai"^ 
fainted  of  a  dtffeiSn  withforeej  he  (hall  be  imprifoned.   43  AiT.  9.] 

[  8.  in  an  <j^,tf  the  tenant  by  his  plea  does  mt  deny  his  oujier^  J"  Amre,if 
-though  he  be  slHct  found  a  dijfeifor  without  force^  yet  he  ihall  be  jant*!jiwld> 
-Imprifoned.    28  AIT.  15.  adjudged. J  a  pUa  in 

%if6ith  an 

^•^Jlcr  is  mtelemedf  which  paflb  againil  hUoy  he  ibaU  be  imprifonedy  thonj^hhe  doet  not  co^f'fi  an/f 
mtfier,  and  he  who  (9nftjii  an  oufitr^  ^ind  the  ifCwc  \i  fofmd  a^aifjl  him,  flull  be  iropriioQCd.  £r« 
Impnfoament^  pi.  90.  cites  2S  Aff.  15.  and  33  AIT.* 6. 

r  9<  In  all  anions  of  tr^afs  gmenal  qtfare  vi  ii  armis,  if  the  Hob.  iSo. 
defendant  be  found  guiltv  the  judgment  (hall  be  Quod  capiatur.  ^^Q^Hg  p 
Trin.  .15  Joe.  between  Wheatly  and  Stoncb  adjudged  ,per  totafn  /orifjudg..' 
curiam  in  a  writ  of  error  at  Serjeants  Inn.     Vide  the  iame  cafe,  loootbe   . 
Hobarf  s  Reports  242.]  .'i^^% 

ihall  be  fined  and  imprifoned  ;  for  to  creryfme  ifflprifanincot  •s4nctdent,  and  aUvays  m  hen  t\^ 
judgment  is  Q^uod  dcCendens  capiarnr,  this  is  as. much  as  to  fay  Quod  capiatur  quoufque  .fiuvm 
'feccrit.  S  R«p.  59.  h.  per  cur.  Mieh.  4  )9C,  imfie^ebcr's  cafe*  —S.  P.  Br.  TiffpaCs,  pi.  125. 
cites  19  R.  6,a.  iiB^.  P.;fir.Impti£Bwiiem»  pLao.  cites  t9.U.  6.  ^.<-^«Br.  Pii>e  for  C^niei^Qpfs 
pL  at.  cites  S.  C. 

« 

[  10.  In  trefpafsyif  Utit^laintiff' declares  that  he  levied  a  plaint  in  Hob.  x9o/ 

•  London,  find  upon  proufs  J.  S.  was  arrefted  by  a  ferjeant,  and  that  £**^^^    . 

the  defendant  vi  &  armis  rejcued  him,  per  quo  J  he  loft  his  debt,  and  8  Rep.  x^ 

upon  Not  .|;uil^j)leadcd  it  is  fqund  for. the  plaintiff,  the  judgment  b.  s.  i».  p^ 

hereupon  ^^^' 
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heretippn  cmgBt  to  be  Quod  defendens  capiatur ;  fbr  dioUgh 
nature  of  the  adion  is  properly  an  action  upon  the  cafe,  as  touch* 
jng  di^  Io&  of  the-debt  of  the  plaintiff)  yet  diis  being  widh  force  xnS 
the  feijeant)  who  was  a  minifter  as  well  to  the  plaintiff  as  the 
court) « the  a^on  may  be  vi  &  armis.   Hobart'^  Reports  242.  be- 
tween Wheatly  and  Stone.] 
HoK  iSo.         [  n.  /«  anions  oftrefpajs  upon  the  caffj  if  the  defendant  be  found 
d«e»  Pafch.   8^''^>  *^  judgment  (hsdl  not  be  Qaod  cspiatur,  but  Quod  fit  in 
14  jac        miiericordia*  Trin.  15  Jac.  between  Spere  and  Stone^  ac^udged,^ 

Spear*!  cifty 

S.  C.  aJjudcecl  and  affirmed  in  error.'  '  8  Rep.  ^9.  b.  in  Beecher*!  cafe,  S.  P.  accordingly^  '■ 
If  in  B.  R.  the  bill  be  trefpafs  generali  neither  iaying  Vi  h  annif,  nor  ttpoa  the  cafe  fpecEilly,  hb 
may  ufe  it  to  either.    Hob.  x  ^o.  at  the  end  of  pL  2 1 5* 

See  (Z)  pi.  [12.  In  an  a£fhn  upon  the  ftatute  of  Marlebridgeyjr  driving  A 
Brf  Tref^  diftre^i  out  ^  the  county^  die  defendant,  being  found  guilty,  (hall  be 
pafs,pLa55.  imprifoned.  30  Afl'.  38.  adjudged,  that  he  ihall  be  ranfomed, 
cites  S.  C.  which  admits,  as  it  feems^  that  he  ihall  be  imprifoned;] 
'^"  ^^^'^r  [  13.  In  an  aftion  of  debt  upon  the  ftatute  of  1  &r  2t  Ph.  l^  Ma. 
[pL  ji.  is  a  ^^  rf  diflrejfes^  by  which  the  defendant  fhall  forfeit  to  thfe 
B.  P.]  partv  grieved  for  the  driving  a  diftrefs  out  of  the  hundred  5 1.  and 
treble  damages,  if  the  defendant  be  found  guilty  the  judgment  ihall 
be  Quod  capiatur.    D.  2  £1.  177.  32.  quaere.] 

[14.  In  trefpafs  centra  paeem  for  trampling  his  corny  if  it  be 
found  that  the  cattle  of  the  aefendant  efcapedj  hut  not  contra  pacem^ 
and  trampled  the  corn,   yet  the  defendant  ihall   be   imprifoned,' 
|i.  mM«  -^  foj.  lie  ought  to  keep  his  cattle  at  his  periL     27  Aff.  56.  adjudged.] 
I*  ol.  223.       f  1^^,  In  an  adion  upoit  the  cafe  upon  an  ajfumbfit^  if  the  defen- 
.  *-  ^w~~      dant  be  found  guilty,  the  judgment  ihall  not  be  Quod  capiatuf^but 
Quod  fit  in  mifericordia.     H.  10  Jac.  B.  R.  per  curiam.] 

[  i6.  In  an  action  of  deht  upon  thefiatute  of  ufury^for  treile  the 
fum  lent,  for  taking  more  than  8  per  cent,  if  me  defenoant  be  found 
guilty,  the  judgment  ihall  be  Quod  capiatur,  becaufe  he  took  |t 
contrary  to  die  provifion  of  the  ilatute.     f*af<^i  17  Car.  B.  K. 
between  Lovell  and  Bidgood,  it  was  fo.] 
So  in  debt         [  17.  In  an  adtion  of  debt  upon  the  ibtute  of  2  Ed.  hjvr  notfet*- 
»P?&  m!    ting  forth  oftithesy  if  judgment  be  given  for  the  plairttiffi  the  judg- 
fer  taking     ment  ihall  be  Quod  fit  in  mifericordia,  and  not  Quod  capiatur,  be- 
more  than     caufe  this  is  but  a  debt  given  in  recompence  of  ttthesy  this  is  the 

found  for  the  plaintifF*  The  jodgment  being  in  ddit  for  non-payment^  anfl  not  upod  the  (btu^ 
ought  to  be  in  mifericordia*  Cro«  d  559.  pi.  s.Mich.  1 5  Car.  H.  R.  North  v.  Wingate.  S.  P* 
admined,  Arg.  that  in  adlions  founded  upon  the  ftatute  of  tithes,  and  other  fuch  ilatutesy  judr* 
ment  ihall  be  Quod  fit  in  mifericordia,  but  whether  it  ihould  be  to  in  an  action  on  the  ftatu!e 
De  fcandalis  magoatum  was  the  queilion  in  the  principal  cafe ;  fed  a4Jomator.  Sid.  133*  pi*  35* 
Mich.  t6  Car.  2.  in  cafe  of  Proby  v*  Marc|(ie(s  of  I>orcheftert«— -Levi  i^S.  8.C.  fays,  the  court 
feemed  to  think  the  mifericordia  fuf&cientj  but  adjomator>i  *"  Kcb.  813,  814*  pL  90.  S.  C.  adjot* 
Ditor,  but  iays>  tlie  court  inolined  tluit  no  capiatur  is  ever  entetiediniiich  action  oa  the  flatute. 

S.  P.  per  [  18.  In  a  writ  of  deceit  againfl  the  party  who  recovered  in  a  real 

V^^hmctk.  ^^*^^  ^^^  the  Jher iffy  if  it  ht  found  that.no  Jimmons  was  madcy  he 
l^jac.  in       that  recovered  before  (hall  J>e  imprifonea.    %  £d  3«  48.  b.  ad- 

Bcecher't     judged.] 
cafe,  and 

that  the  judgment  ihall  be  Quod  pro  falittate  fc  defeptioae-praed*  rvit/cvric]  capitt!if«-<i— Itdi  \A 

^  a6Uoa 
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«A}oa  perfmul  Oie  dlfceit  between  party  and  partjr,  which  is  in  the  nature  of  a^on  upon  the 
cafe,  the  defendant  (h^ill  not  he  fined  and  imprifoned,  but^nlj  aiherced;  for  there  is  no  difceiC 
Uooe  to  thr  court)  but  to  the  pnrtf.    Ibid.  59.  b.  60.  a. 

iig.  Sa  if  a  man  recovers  in  a  writ  of  attaint^  by  which  the  ♦Br.Im- 
jury  is  attainted,  he  that  recovered  in  the  Hrji  a^ion  fhall  be  Pfif*'""™.*"^ 

■r   ^    \  ^-  1  i_       ▲  o   Ti  !_•'''  A  /r        T  P^*  I3«  Cites 

impnioned.     2  Ld.  3.  50,  b.   ♦  8  H.  4.  23.  b.  f  5^  All.  4.  J      ♦     s.  c. 

f  Br.  At- 

taittt,  pU  84.  cites  S.  C.  '8  Rep.  60.  a.  in  fieecher^s  cafe,  S.  P.  cifes  14  ASt  i.  42  £.  3.. 26.  b. 

'  In  uttMnt  the  grand  jury  paffcd  for  the  plaintiff,  and  againft  the  petit  Jury,  and  I  A  CO  | 
jnH^ment  was  ^iven  that  the  defendant  andalfo  the  petit  jury  captantur;  quod  nota  *•  ""J^  J 
bene*     Br*  Imprifonment,  pL  65.  cites  30  AlC  04. 

[  20.  But  if  a  man  recovers  in  an  attaint  againji  thi  tertenanty  Br.  Atta/nCt 
•who  was  not  privy  to  the  firji  recovsry^  he  ihall  not  be  imprifoned*  s!  J^be-^^ 
S  Hen»  4*  23.  b.]  caufe  he 

was  a 
ftrangrr  to  the  affife.— — If  he  was  not  party  to  the  firft  record  as  /ewirf  hy  rffcel^t,  or  other 
tertenant,  he  Iball  not  be  fined.    8  Rep.  60.  a*  cttet  14  Alf.  a.  41  £.  3.  a6.  b.  9  £.  4.  33* 

21.  In  perjuafervitia^  if  the  tenant  comes,  and  will  not  attorn 
to  the  plaintin  nor  plead  in  bary  he  fhall  be  imprifoned,  and  fo  he 
was,  becaufe  he  would  not  do  fealty^  and  the  next  day  he  came 
back  and  did  the  fealty;  and  he  who  .could  not  fay  any  thing 
againft  homage,  and  yet  would  not  do  homage^  was  awarded  to 
prifon,  and  after  he  did  the  homage.  Quod  nota*  Br*  Imprifon- 
meht,  pi..  105.  cites  13  E.  i.  and  Fitzh.  per  quae  fervitisu  23. 

22.  Thofe  who  counfel  to  make  a  dijfeifin  with  force^  by  which  Fitzh.  Tn. 
it  is  done,  ihall  be  imprifoned.    Br*  Imprifonment,  pL  88*  cites  prifaimeat 

17  Air.  14..  tif^ 

S.  P.  accordingly.      ■     Br.  DifTeifor,  pi.  40.  cites  S.  C  &  S.  P.  accordingly. 

23.  In  nufance  thofe  who y^j/^i /i(^  ^  meinor,  which  could  not  *lsacak- 
be  but  with  force  and  arms,  were  not  awarded  to  prifon  $  quod  *^  *"  ^®. . 
nota.     The  reafon  feems  to  be,  becaufe  it  was  in  their  own  foil,  the'thing 
Quaere  if  in  another's  foih      Br.  Imprifonment,  pi*  50.   cites  upoabiau 
19  A(r«6. 

24.  Where  the  defendant  will  not  gage  deliverance  in  replevin^  Br.  Return 
or  pUads  an  infufficient  plea  in  bar  of  the  gaging  d^^verance^  he  {hall  ^  ®'1?'»  ^^ 
be  imprifoned.     Br*  Imprifonment,  pi.  79.  cite^to  £.4*  1 1*  per  s.^    * 
Littleton* 

25.  In  confpiracy  againft  thofe  who  caufed  a  defendant  in  affile 
to  plead  villeinage  falfelv  in  delay  of  the  plaintiiF,  by  which  the  writ 
was  abatedy  thev  pleaded  Not  guilty,  and  were  found  guilty,  and 
were  imprifoned.  Br.  Imprifonment,  pi.  58*  cites  26  Afll  62. 
27  A<r*  12. 

26.  The  petit  jury  vAio  2Tt  attainted  in,  attaint  ihall  be  taken.  Br.Attata^ 
Quod  nota.    Br.  Imprifonment,  pi*  20*  cites  40  Aff.  20.  f-^^'  *^j[** 

S.  p.*— IbidL  pi.  7S.  dtes  30  AS»  24.  S.  Pw-^^Ibkl.  pi.  84.  cites  50  Afl'.4.  S.  P* 

27.  In  confpiracy^  if  die  defendant  be  attainted,  he  ihall  be  im-  ^^*  ^^^^^ 
.^oacd,    Br.  Imprifonment,  pi.  77.  cites  46  Aff.  x  i.  cuJfs'sVc?'* 

S*  P.    Br.  ImprifocuDeot,  pi.  89.  cites  %'j  ASL  59. 

VM.a  Mm  aS^Tht 
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28.  The  plaintiff' recovered  in  writ  of  deceit  againjl  the  Jheriff and 
the  tertenantj  who  recovered  againjl  him  in  precipe  auod  reddat, 
where  he  was  notfummonedy  and  the  ihcrifF  and  the  defendant  who 
recovered  in  the  firft  a£lion  were  taken.  Quod  nota.  Br.  Im- 
prifonment,  pi.  zo.  cites  50  E.  3. 18. 

29.  Trefpafs  quare  'vi  V  armis  pifcat*  fuit  in  Z>.  ice,  zni  found 
guilty  in  party  and  in  part  again/i  the  plaintiffs  and  judgment  was 
that  the  plaintiff  recover  %d.  damages^  and  that  the  defendant  JhetU  he 
imprifoned.    Br.  Imprifonment,  pi.  20.  cites  19  H.  6.  8. 

Sr.Qnid  ^q^  j^  quid  juris  clamaty  if  the  defendant  appears,  and  will  not 

inac!  pu'18.  ^^^<f^"y  ^^  ^^"  ^^  awarded  to  prifon  till  he  will  attorn.  Br.  Im- 
•ices  37        prifonment,  pi.  26.  cites  37  H.  6. 

U.  6. 14.  2  J,  If  a  man  imprifonabie  bv  the  law  is  imprifonedy  and  finds 

mainprifey  and  after  makes  defautty  capias  pro  fine  fhall  ifTue ;  but 
contra  where  a  man  who  is  not  imprifonabie  is  imprifonedy  and  go€S 
hy  mainprifey  and  after  makes  detaulty  no  capias  JhaU  sjfue,  Br. 
Exigent,  pi.  70.  cites  2  £.  4.  I. 
[  460  J  32.  In  all  cafes  where  a  thing  is  prohibited  hy  any  ftatutey  the 
^    „.         oiFender  fhall  be  fined  and  imprifoned.     8  Rep.  60.  b.  in  Beech- 

for  con.         «^  '  C^^^- 

tempts,  pi.  ti.  fays  it  feems  that  for  an  offirtice  againft  any  ftatute,  which  is  a  prohibition  la  tt- 

it\i  that  a  mah  Ihall  not  do  fuch  an  ad>,  the  offender  fliall  be  fined. 

Inrov^*  22,  In  fa^e  imprifonmenty  affifey  &c.  where  the  diffeifin  is  found 

^Mdih9  ^ithforccy  and  fuch  like,  and  always  where  force  is  found  it  fhall  be 
plaintifFhad  parcel  of  the  judgment  that  the  defendant  capiatur,  viz.  he  fhall  be 
judgment     imprifoned  pro  fine  regi  fiend'.     Br.  Judgment^  pi.  65. 

tuilty  pleaded.  It  was  ailigned  for  crrnr,  becaufe  the  jndgment  was  Quod  capiantar,  thongh 
tliere  is  no  vi  ft  armis  in  the  writ  or  count,  and  therefore  ibould  have  been  a  mifericordia  nnly. 
8ed  mxi  allocatur;  for  being  an  offtnu  tigainP  afiatutt  Lm,;  the  judgement  is  u'ell  enough  i  and  {o 
are  the  precedents  in  the  book  of  Entries  jdfy  and  judgment  aflirmed.  Cro.  J-  631.  pi.  4.  HUL 
19  Jac.  B.  R.  Burbolt  v.  Kent. 

33.  An  a£lion  was  brought  on  the  fiatute  of  Winton  agaii^  a 
hundred,  and  the  defendants  were  found  guilty  of  part,  and  judg« 
ment  quod  fmt  in  mifericordia.  It  was  amgned  for  error  that 
judgment  fhouj^ave  been  Capiantur,  becaufe  the  adion  fuppofes 
that  they  did  it  m  contempt,  &c.  *  Sed  non  allocatur ;  for  this  is 
only  in  a  non-feafancey  and  not  in  a  malc^feafancey  and  fo Judgment 
(hall  be  in  mifericordia.  Cro.  J.  348.  pi.  i.  Trin.  12  Jac.  B.  R, 
Oldfield  V.  the  hundred  of  Withcrly. 

34.  hjudgnunt  was  given  in  London  before  the  lord  mayor  upon 
'  the  Itatute  5  E\iz.  for  uftng  a  tradey  whereby  the  demand  was  of 

40 s.  a  month.  It  was  ailigned  for  error  that  the  judgment  was 
Quod  effet  in  mifericordiay  whereas  it  ought  to  be  Quod  capiatur ; 
and  for  that  ai|d  another  error  judgment  was  reverfed.  Cro.  J. 
538.  pi.  5.  Trin.  17  Jac.  B*  R.  Miller  v.  Regem. 

35.  Information  in  C.  B.  upon  the  Jlatute  5  &  6  E.  6.  if  in-' 
grojfersy  and  judgment  was  Quod  fit  in  mifericordia,  whereas  .it 
£was  moved  that  it]  fhould  be  Capiatur,  it  beine  againlt  the  f^atufe. 
Sed  adjornatur.    2  Roll.  Rep.  400.  Mich.  2X  Jac.  B.  R.  Anon. 

36.  Judgment  \u  batter]  for  the  plaintiff  was  Capi^r.    It  was 

afltgned 
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ftffigHed  for  etr6ty  becaufe  the  battery  was  before  the  general  par^ 
dofiy  and  fo  die  fine  pardoned,  of  which  the  court  ought  to  take 
^  notice ;  fed  non  allocatur ;  for  the  court  need  not  take  conufance 
thereof  without  demand  of  the  partyi  and  it  does  not  apj^ar  whe- 
ther he  was  a  perfon  excepted  or  not.  Cro.  C.  32.  pi.  3.  Pafch. 
1  Car.  in  the  Exchequer  Chamber,  Swaine  v.  Roberts. 

37.  16  &  17  Car.  2.  cap.  j.  enads,  that  no  judgment  after  verdi£ly  ^^  ^'''-  A* 
confejjim^  by  cognovit  a£lionem,  or  reliifU  verificatione,  ^tf//  he're^  anti  jeo»'^^ 
verjedfor  want  d/^mifericofdia  or  capiatur>  or  that  a  capiatur  is  en-  foils  (P) 
tered  /or  a  mifencordia.  P^*  3* 

38.  5  (S^  6  JV*  bf  M,  cap.  12.  Whereas  differs  fuits  and  aSf ions  in  trcf- 
rftrefpafs^  ejellment^  ajfault  and  falfe  imprifonnunt  are  brought'^  aHd  P*^*»  *^- 
upon  judgment  entered  the  refpeSfive  courts  do  (ex  officio)  ijfue  out  5*"|er*"& 
procefs  againji  fucb  defendant  and  defendants^  for  a  fine  to  the  crown^  tl^erc  can 
for  a  breach  of  the  peace  thereby  committed^  which  ts  not  afcertainedy  *>f  "^  ca- 
but  is  ufuaily  compounded  for  a  fmallfum  of  money  by  fome  officer  in  P**''"*-|i"« 
each  Of  the  faid  courts^  but  never  ejlheated  into  the  Exchequer  i  ftatute  5  Sc 
which  officer^  or  fome  ofthem^  do  very  often  outlaw  the  defendants  for  6  w.  & 
thefame^  to  their  very  great  damage ;  ^\  ^^}^^ 

o.  2.  For  remedy  whereof  be  it  enabled  by  the  king  and  queerCs  to  have  4  s, 

mofl  excellent  majejiies^  by  and  with  the  advice  and  content  of  the  an«)  sa.  iit 

lords  fpiritte^l  and  temporal^  and  the  commons^  in  this  pre/ent  parlia-  J^ftsto  pay 

ment  ajfembled^  and  by  the  authority  of  the  fame j  that  from  henceforth  the  king 

no  writ  or  writSy  commonly  called  Capias  pro  fine^  in  any  of  the  faid 

fuits  and  actions  in  any  of  the  faid  courts  Jhall  befued  out  or  brofecuted  [  4^ '  J 

againjl  any  of  the  faid  defendant  or  defendants^  or  any  further  procefs  .     .    - 

thereupon ;  but  the  fame  fineSy  and  all  former  fines  yet  unpaid^  are  and  Before  thii 

fhall  thereby  be  remitted  and  difcharged  for  ever,     Tet  neverthelefs  aa  when 

the  plaintiff' or  plaintiffs  in  every  fuch  a^ion  Jhall  (upon  figning  judg^  ^^^  ^"*  ^^ 

ment  therein^  over  and  above  the  ufual  fees  for  figning  thereof )  pay  tSJjudt- 

to  the  proper  officer  who  Jigneth  the  fame^  the  fum  of  b  s.  and  o^.  ment  was 

in  full fatisfatlion  of  the  faid  fine j  and  all  fees  due  for  or  concerning  ??.^^.r*4 

the  faid  fincy  to  be  dijlributed  in  fuch  manner  as  fines  and  fees  of  this  fine'quii  • 

kind  have  ufuaily  been^  and  not  otherwife\  which  faid  officer  and  pardonatur. 

officers  fhall  make  an  increafe  to  the  plaintiff  or  plaintiffs  offo  much  in  ^^  ^  »*  "<"» 

their  cojls  to  be  taxed  agatnjl  the  faid  defendant  and  defendants,  Jjl^  ^j^j, 

Aatute :  for  they  enter  th^ir  judgmeiits  there  Nihil  de  fioc  quia  remittitur  per  ftatotum  1  but  in 
B.  R.  judgment  is  entered  up  without  any  notice  taken  of  the  fine;  for  the  law  is  altered  and 
taken  away  in  effect  by  tins  ftatute,  and  therefore  not  like  the  cafe  of  a  pardon  ;  for  that  doet 
not  alter  the  law,  but  excufes  the  party,  i  S.ilk.  54.  pL  s.  Mich.  8  W.  3.  B.  R.  Linfey  v.  Clerk. 
•—-5  Mod.  285.  3.  C.  and  it  being  infilled  that  it  will  be  error  now  to  have  a  capias  awarded  Ance 
the  ad%  prohibits  the  execution  by  remitting  the  fine,  the  court  was  of  opiiuon  that  Che  capias 
IKnuld  be  wholly  omitted.  ■  Comb«  387.  S.  C.  and  per  Holt»  no  mention  at  all  is  now  to  be 
made  of  the  fine,  and  the  cotirt  Teemed  to  agree*  Carth.  3(0.  S.  C.  and  after  debate  the  court 
held  that  no  capiatur  (hall  be  entered  nor  any  thing  in  lieu  thcreofc  x%  Mod*  104.  S.  C«  ac« 
cordingly  per  cur. 


M  m  2  (P.  a). 


461  amercement. 


(F.  a)     In  what  Cafes  the  Judgment  (liall  be  Quod 

Capiatur. 


•  Se«  [  I.  IN  an  afftfe  for  a  rcnt-fcck^  if'thf?  depndiint  he  found  a  dcf- 
R»ftal,7S.  X  JfljQr  hy  denyer  only^  the  judgirient  fliall  not  be  Quod  ca- 
^               piatuT)  Dut  only  in  mifcricordia  without  any  finding  whether  it  Was 

vi  &  armis  or  not}  for  this  could  not  be  vi  &  armis.  *  Other- 
\vifc  entered  Affife  en  rent  i.  Sec  dtherwife  entered  Affifc  in 
office  2.  capiatur  pur  tout  where  difleifm  vi  &  armis  is  for  other 
things  in  the  fame  aflifc.] 

•  Br,  Im-  r  2,  In  an  aflife  of  a  rent  charge  agatnfi  feveral  tertmantSy  if  it 
pL  7^S  ^^  f°""^  **^  *^  plaintif  dijirained  for  this,  and  one  of  the  defen^ 

.s.  C.ac-  danti  Without  conjent  of  the  rejl  made  a  refcous^  though  the  other 
cordingiy.  are  diffeifors  by  the  denier  they  Ihall  not  be  imprifoncd,  but  only  he 
Aflife 'S!!*  ^^^  xnzAt  the  refcous,  ♦  39  AiT.  pi.  4.  f  40  Ed.  3.  24.  %  40  All.  3.] 

335.  cit<:s  Sk  C.  accordingly.  +  Br*  Afllle,  pi.  16.  cites  S.  C«  %  ^^'  Aflife,  pi.  ik, 

cites  S.  C-       Fitzh.  Affife,  pi.  339.  cites  S.  C. 

•  Br.  Im-  f  3.  If  a  man  grants  a  rent  out  of  land,  and  after,  <\gainfl  his  etsm 
^^66™^  ^^'^^  (^ffeifes  the  grantee  of  thtf  rent,  if  he  be  attainted  of  this  in  an 
s.'c.thatiM  ^ffifc  he  mall  be  imprifoned.  29  Afll  6.  Quajre  contra  ♦  30  Afli 
iv»  not  ad-  33.  adjudged  becaufe  it  is  partly  the  a£t  of  the  tenant.  J 

judged  to 

prifon  as  in  affife  of  land  ;  for  Thorpe  faid  that  of  land  all  is  bis  own  ^&.,  hut  of  rent  it  is  a1(b  the 
a^  of  the  tertenant  in  payment  of  it.-— — — Fitzh.  Imprifonnicnr,  pi.  5.  cites  S.  C.  and  S.  P.  h]f 
Thoi^  accordingly. 

Br.  impd-  [  ^,  The  fanu  law  where  the  difleifin  is  of  land  againjl  his  own 
Ji!T,Tcitc«  ^'^  ^^^i  there6f  attainted  in  an  affifc.    40  Afi'.  16.  adjudged.] 

S.  C.  accordingly*  ■  In  Aflife  it  was  faid  that  the  dcfeAA^wi  Lffdto  tht  phintxg fv  hft^  ar.d  after 
tntrfed  and  coniimied  ftifin  fw  t^  ye>jrf  to  the  dam;4^e  of  4 1,  by  which  the  f>f^tintiff  recover edf  and  the 
*defendant  was  imprifoneii  forthe  difleifm  againft  hi^  own  deed  ;  for  the  le.ife  was  for  yean,  and 
af^er  the  lefTor  confirmed  his  eftare  by  deei  for  his  life,  and  tl^e  plaintiff  was  t.Jcen.  Br.  Impri- 
funment,  pU  34.  cites  8  AiT.  ao.'  ■  ■  Contrji  ii  Teems  if  it  had  been  leafed  ^Lltbottt  deed  im  writia^* 
Br.  Ibid* 

r  4.62  1  [  S-  ^^  *  ^^^  ^^  attainted  of  a  dejfeiftn  againfl  his  9%vtt  feoffinent^ 
Z  \      .     though  the  feoffment  was  without  aced^ 

Br.  Imnn-    _o  a^  o   ^j«    j^  j  ^     i 


. ,  yet  he  fliall  be  impriibned. 

fonmX   28  Air.  8.  adjudged  31.3 

pi.  60.  cites  S.  C.  though  the  feoffment  be  not  (hewn  by  deed.— Br.  Titles,  pi.  47.  cites  S.  C. 

In'Aflife  it  [6,  If  a  man  makes  ^feoffment  upon  condition^  and  re-enters  with* 
Ti^t^tft-  ^^  performance  of  the  condition,  and  after  is  attainted  of  this  dif- 
mlu  i/>ftofed  feifm,  he  (ball  be  impriibned*  Contra  30  AiC  34*  adjudged^  but 
ihepjaintiff    qiuere*!  ' 

upon  conditio 

and  entered,  and  yet  was  not  imprifoned  for  the  difleifin*  Per  Thorpe*  the  cauie  was  laafmo^ 
as  it  was  a  fcgflhicnt  upon  condition,  but  if  it  had  been  a  ftoffmtni  fintk  he  Ibould  go  to  prifoo* 
Br.  Iroprifonment,  pi.  67.  cites  30  Aff.  34.«"«-Fitzb.  Impnfonment,pL  3.  cites  S.  C.*and  Thorpe 
Cook  the  Came  diverfity  as  above  [but  tlic  book  feems  mifprintcd  in  adding  afterwards]  wherefwa 
be  was  awarded  to  prUbn,  &c. 

Br.  Impri-  [7,  In  an  ajfife  of  a  rentjirvicij  if  it  be  found  diat  the  ttmM 
irS^  atei  ^^"^^  tbifeigmny  Qgi  diftrained  the  tenant  of  thi  lan^for  tbii 
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where  he  had  no  feignkry^  and  fo  dijfeifed  the  plaintiffs  the  tenant  ^-Chut 
fliall  be  imprifoned ;  for  the  trdpafs  done  to  the  tenant  *  [of  the  ^^J'^H 
land]  was  at  the  fame  time  a  difleifm  to  the  plaintifF.     43  A£  9.  chat  b«  who 

ing  my  tenant  for  rent  without  title,  and  levies  it  hy  diftrefs  without  title,'  and  i$  therefore  attaint 
in  affife,  (hail  go  to  prifun,  iiid  yet  tiie  force  was  10  the  tenant  and  not  to  the  plaintiff. 
*  So  it  is  in  the  Lib.  All.  43.  pi.  9. 

[8.  In  an  ajjlfe  agalnjl  haron  and  feme^  if  they  fUad  a  bar  and  ^-^^^n 

con/e/s  an  ♦  ou/ier^  upon  which  bar  the  plaintiff  takes  iffue,  and  *  ^°^-  **4* 

then  the  taron  makes  default^  and  t\{Q  feine  Is  received,  and  pleads  the  '-  '^'  -^ 

fame  plea  In  bar^^  and  the  plaintiff  tfiJtes  iffue,  thereupon,  and  this  is  ^^'  Impri- 

found  againji  the  tenant^  the  baron  (hall  not  be  imprifoned  for  the  Jj|  g^^  ^ites 

pufter  which  he  confeiles  in  his  bar,  becaufe  the  affife  was  not  s.c.and 

taken  upon  this,  but  this  was  waved  by  the  plea  of  the  jfeme.  ffy*/^"' 
JT-   A  /r  •     J-   J     J  1  '  the  feme 

37  All.  I.  adjudged.]  ^^1  ^ot 

be  innprifoned,  l^ecaufe  ibe  was  covert  at  the  time  of  the  coofeflionw»-^See  (C.  a)  pL  5.  S.  C.  an4 
the  notes  there. 

.   [  9«  In  an  affile  againftfiveral  wbt  are  faund  diffelfirs^  if  it  be  Br.  Iropri- 

found  that  one  canu  with  force,  all  Ciall  be  imprifoned.     2  Aff.  &,  fon«>«n«t 
J*   J     J  n  '*  pi.  30.  citet 

Brooke  fay 5  the  reiffon  feen^  to  be,  becaufe  in  trefpafs  all  Jbali  U  frhitipatf  and  none  acceflbry* 
0      Br.  loiprifonment,  pi.  40.  ciie^  la  A^-  33*  S>  ^. 

10.  1(  guardian  takes  feoffment  In  cu/iodla  fua  this  is  diiTeilin,  and 
lie  Ihall  be  imprifoned  if  the  infant  will  bring  affife  againft  him, 
and  the  matter  is  found;  quod  nota.  Br.  Af&fe,  pi.  451.  (450} 
cites  8  E.  2.  Itin.  Cane.  AfT.  Fitzh.  pi.  417. 

1 1.  He  who  would  not  fuffer  the  plaintiff  to  dljlralnfor  rent  charge 
^rrear  was  awarded  difleilor  with  forces  for  it  countervails  refcouSy 
knd  therefore  he  was  imprifoned.  Br.  Imprifonment,  pi.  76.  cites 
gAff.;.  •  ;  ■■    -       • 

12.  Contra  of  him  who  makes  difTcifm  by  denial  when  the  rent  is 
demanded.     Br.  Imprifonment,  pi.  36.  cites  9  AfT.  7. 

13.  In  aflife  the ' tefignt  jufftfied  by  releafe  for  life  to  the  plaintijK  Bu  Affifa^ 
rendering  rent  with  clauft  of  re-entry^  and  that  he  re-entered  for  pl'jj^^ciwi 
non-payment  of  fuch  rent  due  at  fuch  a  day,  &c.  and  the  other  faid    *    * 

*  that  the  defendant  firfl  difl rained  for  the  fame  rent^  and  was  pot- 
Jeffed  of  the  dijlrefs  at  the  time  of  tie  re-entry  y  and  found  accoidingfy, 
.atid  therefore  the  defendant,  was  imprifoned  for  the  oufter  con- 
fefled  ;  quod  nota.     Br.  Imprifonment,  pi.  42.  cites  14  AfT*  li. 

14.  In  affife,  if  i^leafe  is  found  by  verdiA  which  was  net  pleaded^  [  a6  t  1 
the  defendant  who  made  the  releafe  {haU  not  be  committed  to  pri- 

fon ;  quod  nota  bene*    Br,  Imprifonment,  pi.  47.  cites  16  AiH  15. 

25.  In  affife,  becaufe  the  defendant  made  dtjjeifin  contrary  to  bis 
fci;if  deed  of  releafe  and  ^onfrmationy  therefore  Ae  was  awarded  to 
prifon;  quod  noU  bene,  Br.  Imprifonment^  pi.  49.  cites  18 
Aff.  3. 

x6.  Thtfarty  was  committed  to  the  Fleet,  becaufe  he  ap^ared  And  not% 
h  attorney y  and  did  not  put  in  warrant  of  attorney  hrfore  ittdgmmt.  '^  »"  *'- 
3n  Ifliprifonment,  pi.  108.  cites  38  £.  3.  8.  '^^.^t^ 

ID  th9  Fleet,  becaufe  he  Sd  mLput  m  bit  warrant  of  ncfcfM  for  his  cUent  before  verdtft.    B* 
toprjfnmncnrj  pL  io|.  dte>  41  &  3.  i.   • 

M  ip  3  17.  For 
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Br.Coredy,       |y,  f^f  contompt  the  party  (hall  be  taken  and  imprifoned  fnota. 

44 E.*  till    ^^'  imprifonment,  pi.  6*  cites  44  E.  3.  25. 

*  1%.  In  every  cafe  where  a  man  JhaU  make  fin^  he  (hall  be  impri- 

foned.    Br«  Imprifonment,  pi.  2,  cites  34  H.  6.  24. 


(F  a.  2)     Upon  what  Plea. 

i.  ASSISE  was  adjourned  into  bank  upon  demurrer  afhaflardy^ 
•^^"^d  the  defendant  at  the  day  would  have  pleaded  releafe^  and 
was  not  fufFercd  \  for  tt  was  not  made  after  the  adjournment^  and 
the  plaiiltifF  recovered,  and  notwithftanding  that  the  deed  of  re- 
leafe  appeared  to  hefaUe^  and  oufter  is  confefi'ed,  yet  the  defendant 
was  not  imprifoned,  tor  the  juftices  are  out  of  the  county  where 
the  aflife  was  brought,  but  Brooke  fays  it  feeins  to  him,  that  the 
•  reafon  is,  becaufe  the  plea  of  the  releafe  was  not  admitted-^  for  the. 
juftices  of  bank  upon  adjournment  (hall  give  fuch  judgment  as  the 
juftices  of  affife  (hould  give  in  the  county.  Br.  Imprifonment,  pK 
54.  cites  23  Afn  5.  / 

2.  In  aflife,  if  the  tenant  pleaas  jcintendncy  by  deed^  which  p^J^^ 
cgainjt  him,  hut  he  is  acquitted  nf  the  Aifj'eiftn,  and  all  the  reft  paScs 
againft  the  plaintiff,  yet  he  (hall  be  imprifoned  by  die  ftatute  by 
reafon  of  the  falfe  iflue  of  jointenancy ;  quod  nota  by  the  ftatyte 
de  conjunftim  fcofFatis.  Br.  Imprifonment,  pL  102*  cites  24 
E.  3.72. 

3.  In  affife,  becaufe  the  defendant  had  confefled  eftate  in  the 
plaintiiF,  and  pleaded  in  bar  that  whiqh  was  adjudged  no  bar, 
therefore  the  affife  was  awarded  in  right  of  damages,  and  the  de- 
fendant adjudged  difjeifor  by  his  couuterplea,  and  he  was  taken ;  quod 
nota,    Br,  Imprifonment,  pL  63.  cites  28  AfH  x« 

(F.  a.  3)     Pleading  falfe,  or  denying  true.  Deeds 

or  Records. 

Z*  T  F  an  infant  defendant  in  affife  pleads  a  falfe  record  or  falfe 
^   deed,  he  (hall  not  be  imprifoned,  by  the  reporter ;  but  quaere 

inde ;  for  to  this  none  anfwered.    Br.  Imprifonment,  pL  37.  cites 

ID  AiT.  I. 
r  aj^a  1       2.  In  affife  record  mws  pleaded,  to  which  the  plaintiff  was  party, 
^  ^   ^      who  denied  it,  and  after  it  was  found  again/i  him,  and  yet  the 
s.  c.  ciced    plaintiff  was  not  imprifoned.      Br.  Imprifonment,  pi.   38.  cites 

inBcechert   ,q  ^fl;  j^^ 
caiC)  o  Ktp. 

60.  a.  acconKngly  i  for  it  is  not  hisadl  but  the  a^  of  the  court,  and  h*i  does  not  deny  the  ncotA 
ab(blutelx»  bnC  that  oou  hahetur  (aie  recorthim,  and  cites  alfe  16  Air.  19.  ■  ^If  in  a0f  agjnj 
iwo%  tlie  one  vomeUi  tU  ethtr  who  entirs  andpltadi  rteovery  agai'tft  thefaiher  of  jbe  plaintiff  in  hat,  the 
plaintiff fnyi  that  Nultitl  rHor4f  and  the  defendant  has  day  to  bring  it  in,  and  the  4*fe9daiH  at  the  day 
hrin^i  in  his  reeorjf  yet  the  plaintitf  (haU  dot  be  imprifoned  for  £e  denying  the  record.  Br.  Im- 
i)riloument,pl*43.  cit^  16  AiC  19. 

3.  He  who  pleads  jointenancy  by  deed  or  by  fine,  which  pafles 
againft  him,  (hall  be  imprifoned,     fir.  Imprifonment,  pi.  85.  cites 

4-  He 


4.  He  who  pleads  a  deed  which  is  ac^udged  againji  htm  by  rafure^ 
TnCerlining,  or  other  fufpicion,  ihall  be  imprifoned,  and  fh^ill  make 
fine,  as  well  as  if  it  had  been  found  againft  him  by  jury  or  con- 
feiHon^    Br.  Imprifonment,  pi.  84.  cites  24  £•  3.  74. 

(G.  a)     Imprifonmcnt  by  the  Court.     Upon  what 
Pleas.     For  denying  bis  \or  bis  AnceJlors'\  Deed. 

■ 

r  I.   T  F  a  man  denies  his  own  deed,  and  this  v^  found  againft  him  *  Br.  Im- 
A    hy  the  country^  he  (hall  be  imprifoned.    ^45  Ed.  3.  11.  Pf^i*"JJJ*f' 
t  23  Ed.  3.  21.  b.  adjudged.     D.  3  Ed.  6.  67.  19.  26  Alf.  5.  s.'c. 
J  34  H.  6.  24.  per  Fortefcue.]  t  Fitsh* 

JiKlgmenCy 
pi.  189.  cites  S.  C.  X  Br.  Fine  for  contempt,  pi.  5.  cites  S.  C.-*-Br.  Imprifonmentf 

pi.  X.  cites  S.  C.  ■  S.  P.  Br.  Imprifoiimenty  pi.  i.  cites  13  H.  6.  54.    .4nd  if  he  pleads  ftlfo 

deedy  which  is  found  agaioft  him  hy  verdiA»  in  thofe  cafes  liejhali  make  Jinc^  and  Jbali  h  imf'ri* 
fanid*  ■  But  if  he  cvtftjjti  the  plea  falft  befon  ver£^i^  he  fhall  be  amerced,  and  (hall  not  be  fined 
nor  imprifoned.  Br.  Iroprifonment,  pi.  1.  cites  33  H.  6.  54.  and  M.  34  H.  6.  xo.  accordingly*— «« 
fir.  Fine  pur  contemptj  pi.  3.  cites  S.  C  &  S.  P.  For  the  judgment  (hall  be  given  upon  the  con- 
feiBon  of  the  ae\ion»  and  the  plra  is  waved^  S.  P.  The  de^ndanp  Ihall  be  fined.  8  Rep.  6o« 
in  Beecher's  cafe.-— See  (C.  a)  pL  i. 


[  2.  So  if  the  defendant  pleads  the  deed  rf  the  plaintiff  in  bavy  and  *  Br.  Fino 
the  plaintiff  denies  ity  and  this  is  found  Not  his  deetfy  the  judgment  temnS?" 
(hall  be  againft   the  defendant   Quod  capiatur  for    the  taliity.  pL  3.  cites 


♦  33  H.  6.  54.  b.  curia. 'D.  3  E.  6. 67.  19-  adjudged,  23  Aff,  ii.  s.  c 
adjudged,  t  26  Aff.  s.  J  6  Aff.  4.  adjudged.]  l^';t:Zl 

S.  C.  f  Br.  ImpriConment,  pi.  56.  cites  S.  C.  X  Br.  Imprifonment,  pL  31.  cites 

S.  C— See  (  A.  a)  pi.  u 

[  3.  But  if  a  mim  pleads  a  releafe  in  bar  df  an  obligation^  and  8.  P.  Br. 
after  makes  default^  by  which  judgment  is  given  againft  him^  yet  be  JjJJn"^'°"* 
(ball  not  be  imprifoned.    45  E.  3.  4.]  •    Stwis^k!' 

3. 1 1,  but 
he  (hall  be  condemned  by  default. 

[  4.  So  if  a  man  brings  debt  upon  an  obligation^  and  the  defend  Br.  Impri- 
dant  pleads  his  acquittance^  and  the  plaintiff  confeffes  it^  he  Ihall  not  ^°"^c"[;, 
be  imprifoned  for  the  fuit ;  for  he  never  denied  his  deed.    Quxre,  s.  c.-^  ^ 

45  E.  3.  II,]  This  was 

faid  obiter 
by  Candifliy  and  he  concludes  it  with  an  (ut  crecjo,)  and  the  year  book  fays  C^cof. 

[5.  If  a  man  pleads  a  deed  of  the  plaintiff  or  his  anceftor  made  to  P  ^^  ^  i 
the  anceftor  of  the  defendant  who  tleads  it^  and  this  is  found  againft  ^^    j 
him,  he  (half  not  be  imprifoned  ror  his  falfiw,  becaufe  he  could  not  pnfon-"^" 
know  whether  this  was  his  deed  or  not,  being  made  to  his  an«  menr,  pU 
ceftor.    28  Aff.  10.   Curia.  Contra  28  Aff.  o.  adjudged.  Contra  *  5<i- ^'^«* 

fonmcnty  pi.  61.  cites  i8  A(C  9.  cootriy  that  ^U  ^fht  amttfiwr  ^ftbi  pUwifmade  to  the  Mceftar  «/ 
the  temwt  was  pleaded  in  bar,  and  it  was  fouml  Islfc^  by  which  the  tenant  was  awarded  to  prifon. 
S.  P.  accordingly,  if  the  tenant  or  defendant  t^tt  a  dud  made  to  him  o^  his  anceftor,  and  pleads 
ity  ami  1*/  itj^wndfulj^f  he  (hall  be  imprifoned  1  for  there  is  default  in  hiixiA  becaufe  he  takes  iipva 
him  to  plead  it  in  the  aflirmatire ;  but  he  who  demts  the  dee*lof  his  eme^lcr,  (hall  not  be  imprifoned ; 
ecHtra  of  him  who  deniei  hit  vtvn  dred,  Br.  Imprifonment,  pi.  56,  cites  »6  A(r.  5.  per  Fmch.  an<t 
Ticwche.  Br.  Fine  for  Contempts^  pi.  5.  cites  S.  C^and  fame  dilferet>ce.  S.  P.  accordingly^ 
$  Rf  p.  60.  a.  in  Bcc^hcr's  cafe. 

Mm+  [6.  If 
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Br.  Impri-  [  6.  Jf  a  man  w«vri  in  ^n  a//tfe  by  default  agatnjl  A,  ^he  tf- 
pL^di^ciies  ^^rwardsfues  a  certificate  upon  the  releap  of  the  ancejior  of  the  flam-. 
&C.  but  tiff  with  ivarrantyy  sMid  the  inquefl  being  taken  by  default^  find  this 
s.  P.  does    to  be  agooddeed^  yet  the  defendant  in  Ais  ccrtiiicatcfhaU  not  be 

notappear     J^prifoned,      %t  M.  5,] 

Fiizh.  Jiufgmerit,  pi.  1S9.  cire^xj  E.  3.  »i.  That  tenant  in  affife  fucU  certificate  upon  the  liead 
or  the  anccftor  of  ihe  plaintiff,  which  the  plainCifF  .denied^  and  by  nifi  priiis  it  was  found  for  the 
teianr,  whereupon  duuHle  damages  were  anfrarded  to  the  tenant  upon  the  ftatute^  and  that  the 
1*1  linriif  c^piatur,  &c.    Qaod  nota  bene. 

*  Br.  im-  [  7,  [So']  if  a  niaii  denies  the  deed  of  bis  anetfior^  and  diifr  is  found 
t^tTxA.  *Sa»«ft  **«m,  yet  he  fhall  not  be  iinprifoned.  ♦  a6  Aff,  5,  f  3+ 
56.  cltM      H,  6,  24*  per  Fortefcue i  but  he  fliall  be  amerced,] 

^-  C.  f  Br.  Imprifonnient,  pL  t.  cites  S.  C«— — S.  P.  8  Rep.  60.  in  Beecher's  cafe.— ^- 

1  And.  z6o.  S.  P.  accordinglyi  Arf ,  ci(e$  15  £•  j.^  m  See  pi.  i.  in  the  notes  there...  See  (A. a) 
p]f  i>  2.  and  Che  notes  there. 

^A^^i^^  8.  In  affife  the  tenant  pleaded  releafe  of  the  plaintiff  made  to  one^ 
hoj^nef  ^^  'ft^^^  ^^  *^^»  ^^^  *^  ^^^^  found  againfi  him^  and  therefore  he 
wutdcniiJ,  "wsls  imprifoned,  as  well  as  if  the  deed  bad  been  made  to  himfelf« 
unj found      Quaere.     Br.  Imprifonment,  pi.  33.  cites  8  AIT,  15. 

fnd  be  was  not  in.p  ifoned ;  for  the  deed  was  not  made  to  him ;  and  the  fame  if  it  had  been  made 
fo  his  ancoitor.    Br.  Imphfonment,  pi.  ^9.  cites  1 1  Afl*.  i6« 

9.  A  mayor  and  commonalty  who  deny  their  deed,  which  is  found 
againft  them,  fliall  not  be  imprifoned,  becaufe  they  are  a  corpora-^ 
tion.     Br.  Imprifonment,  pi.  95.  cites  21  £;  4.  13.  &  14^ 

10.  Debt  i>y  an  executor.     The  defendant  pleaded  a  releafi  of 
ihe  tefiator  made  to  himfelf  and  upon  N  on  eft  ra£lum  found  againfr 
him,  and  judgment  in  mifericordia,  error  was  brought,  becauie  it 
ought  to  have  been  a  capiatur ;  for  that  he  pleaded  a  falfe  deed« 
^ro.  J.  255.  pi.  12.  Mich.  8  Jac.  B.  R.  Gybfon  v,  Harbottle, 


(H,  a)     In  what  Cafes  it  mzy^c  Javed  by  Matter 

fubfequent. 

^Cro.  J.  [  i.  T  F  a  man,  where  his  own  deed  is  pleaded  againfi  him^  pleads 
^  pl.  1.  •*  Jifon  efifaSfum^  ajid  after  at  the  nifi  prius,  or  before  verdiHx 

Clerk  ^*       'Reli^a  verificattone  cognovit  this  to  be  his  deedy  he  fhalf  not  be  im- 
prifoned,  but  only  amerced.    Pafch.  3  Jac,  B.  R.  between  ♦  Da- 
r  Af^(^  1  vage  and  Clerk,  per  curiam,  which  intratur  Hill.  43  El.  Rot.  326. 
^^  2Mid  there  it  was  faid,  fo  is  the  common  courfe  of  the  King^ 

S.  c.  ac-  Bench  and  Common  Pleas.  Contra  %  Ht  6.  B.  R.  134.  cited  D^ 
cordtngiy  3  £1.  6.  67.  adjudged  contra  Co,  8,  Beecher  6o.  Trin,  i6  Jac. 
and  Wii*-^'^    ^-  ^'  between  and  \  Waring^  fuch  a  judgment  affirmed 

rams,  but  in  a  writ  of  error,  Hill,  xo  Jac,  3.  R.  between  Trian  an4 
Gawdy  e     Beecher,  adjudged,  and  faid  to  be  the  common  courfe|  which  xnr 

?^»A  ab-  t«t"' Mich.  10  Jac.  Rot.  556,] 

f  ntihm)  jt:^ment  was  affirmed  in  error.-^»Noy  4.  Bavage  v.  Clarky  S.C*  ruled  per-cnir.  ac« 
eordingly.i  S.C.  cited  Raym.  195.        S. C.  cited  by  the  re|io£ter  inhls remark    a  Sauivd. 

19a* 


191.  and  approved  bf  him.-  -Kelw.  4a.  a.  pL  4.  Pafch.  17  R«  7  S.  P.  per  cur.  accoFdinjlf^ 
obiter."— —>t>. 67.  h.  Marg.  pi.  19.  cues  Pafch.  16  J.  B.R.  Alderman  Piot's  case,  which  was 
det>c  upon  obligation  in  the  vill  of  Salop.  The  defendant  pleaded  Kon  eft  fa^uro,  but  afterwards 
ReIi«Sla  verificatione  oognovit  a^onem,  and  jtidgmeat  was  Ideo  in  niifericordia ;  and  upon  error 
brouyHt,  8  Rep»  60.  waa  v(Michad  that  it  thoold  be  Capiatur ;  but  of  the  other  fide  was  vouched 
33  H.  6.  54.  e  contra,  and  faid  that  the  precedents  warrant  it,  abdthe  court  (eemed  to  incline  that 
In  mifericordta  was  good  enough,  and  ordered  that  precedents  be  fearched,  Be  adjomatur.  ■  ■  .■ 
S.  P.  accordingly;  for  the  iifDe  nvc  being  tried,  but  the  action  confeffed,  the  uAiai  courfe  is  only 
Qupd  fit  ia  mifericordta.  Cro.  J,  420.  pi.  xi.  Hill.  14  Jac.  B.  R.  A(bnaore  v.  Ripley.  Jealc 
336.  pi.  79*  S.  C.  accordingly.'-^S.  P.  accordingly  ;  for  judgment  of  capiatur  is  not  given  for  tlie 
delay,  but  rather  for  the  falfity,  and  then  when  he  comes  in  before  vcrdi^,  and  confefles  tho 
trnthy  he  has  faved  his  fine.  2  Roll.  Rep.  45.  Trin.  x6  Jac.  B.  R.  f  Geerard  v.  Warren.  1  ■  ■ 
.8.  P.  and  upon  ermr  afiignedt  Beecher's  cafe  was  vouched  that  it  ought  to  be  Capiatur ;  but  becauie 
Cro.  J.  64.  I>evis  v.  Clerk,  is,  that  it  (hall  be  In  miferieordia,  and  fo  the  books  vary,  adjomatur* 
Raym.  T95.  Mich,  aa  Car.  2.  B.  R.  Mortlock  v.  Chaf4eton.— — -Mod.  73.  pi.  28*  S.  C.  a^ornator. 
*— — 2  Saund.  191.  S.  C.  fays  that  at  the  firft  opening  tKH  cafe  Twifden  J.  was  Wrongly  of  opinina 
that  it  (bould  b»  Capiatur,  but  that  afterwards  hviitavit ;  and  the  reporter  fays  he  believes  the 
parties  agtved,  and  that  no  judgment  was  given ;  and  faiys  that  the  authority  of  Beecber's  cafe  wa^ 
the  caufe  of  the  doubt,  it  being  there  faid  pofitivety  that  a  capiatur  (hall  be  entered  {  but  the  re* 
porter  fays,  that  none  of  the  bookb  there  cited  warrant  that  opinion,  and  then  proceeds  to  examioo 
them  feverally  ;  which  fee  there. 
Raym.  aoa.  Mich,  aa  Car.  a.  B.  R.  Powell  v.  Row,  S.  ?•  adjomatur. 

2,  In  maintenance  the  plaintiff  afier  verdtif  for  him,  and  befin 
execution^  made  a  releafe  of  all  aSlions^fuitSj  and  tUfnamis^  yet  this 
does  not  dircharge  the  king's  fine,  but  he  was  compelled  to  find 
furety  for  it.  Contra  if  the  releafe  had  been  before  verdi£f.  Br. 
Fine  for  Contempts,  pi.  2i«  cite»  19  H.  6.  4. 

3.  After  iffue  in  trefpafs  the  defendant  confejfed  the  iffue^  and  the 
plaintiff  confejfed  that  be  would  not  fue  writ  of  inquiry  of  damages^ 
and  it  was  prayed  that  he  (hould  be  fmed  to  the  king ;  but  PrifoC 
(aid  the  plaintiff  camiot  have  judgment  of  damages,  and  where  he 
cannot  have  that,  the  defendant  ihall  not  be  fined ;  otherwife  it 
Would  be,  had  the  iffue  been  found  againil  him  by  vcrdid,  and  (b 
it  feems  like  to  a  nonfuit;  quod  Moyle  conceifit.  Br.  Fine  for 
Contempts,  pi.  6.  cites  34  H.  6.  43.  and  (ays  the  like  judgment 
is  vouched  35  H.  6.  and  4  £.  4.  20. 

3.  In  debt  for  the  kingy  the  defendant  pleaded  Non  eji  fa^um^ 
which  was  found  again/l  him  by  nift  prius,  and  before  the  day  in 
bank  the  king  pardoned  him  all  aebts  and  quarrelsjznd  at  the  day  in 
bank  the  king  had  judgment  to  recover^  where,  by  the  denying  his 
fleed,  the  kine  ought  to  have  had  a  fine.  The  king  demsmded 
execution,  and  the  defendant  pleaded  the  pardon,  and  well,  and  the 
king  was  thereby  barred  of  his  execution,  and  yet  the  defendant 
wa»  comp^ed  to  find  bail  for  the  king's  fine  for  denying  his  deed; 
for  though  the  debt  and  execution  be  pardoned,  yet  the  fine  is  not^ 
becaufe  diis  commences  by  the  judgment  which  was  after  the  pardon^ 
and  fo  a  tide  fubfequent ;  and  if  the  judgment  be  erroneous  by 
reafon  of  the  pardon,  yet  it  is  good  till  defeated  by  error  or  at- 
taint $  Quod  9«ta,   3u  Fine  for  Contempts,  pi.  47,  cites  35  H»  6* 
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Fol.225.        (L  a)     [Imprlfonmcnt.]     For  what  Cau/es. 

[  !•  JF  the  procefs  in  an  attaint  be  difcentinuedj  by  which  the 
writ  ahatesj  the  plaintift  (hall  not  be  imprifoned.    32  Afll 

13.  adjudged.] 
•  Br.  Im-        [  2.  But  otherwifi  it  had  been  1/*  he  had  been  mnfmt  lifter  ap^ 
prifon-       pearanci.    32  Aff.  13.  admitted.    ♦  19  AiE  13.  adjudged,    f  6  AiH 
?ra«      5-  adjudgei    20  E.  3.  Attaint  43.] 

8.C.  f  Br.  Imprifonmet^y  nl.  31.  cttos  S*  C.-— ^Fitzh.  Judgmenty  pU  115.  cites  S.C. 

In  attmut  ihe^laiidiffwat  effeigHta  ufter  app'or^nc*  contmry  to  the  iUtute  of  Weftm.  x.  cap.  41. 
by  which  nonfuic  was  awarded,  and  aifo  t(  was  awarded  tliac  the  plaintiif  capiatur,  and  fo  Tee  that 
upon  mnjwn  iff  MUtiia  the  plaintiff  flull  be  impriioned.  Br.  loiprifonroeotj  pU  57.  cites  a6 
Affi  S5. 

[  3.  In  znajffiy  if  the  tenant  pleads  a  bar^  and  c^nfeffei  am  oujier 

of  the  plaintif^and  the  demandant  takes  ijfue  upon  the  oar)  and  this 

IS  found  againft  the  tenant^  he  (hall  be  imprifontdfor  the  ^t^^r  which 

he  cpnfeffcd,     37  Afl.  i.] 

Br.  Appeal,       [4.  If  a  man  be  barred  of  an  appeal  of  mayhem^  becaufe  he  was 

pi.  71.  citet  f^^nfuit  after  appearance  of  the  defendant  in  another  appeal^  the  plain- 

If  in  ap.  tifFihall  be  imprifoned,    40  An.  i.  adjudged.] 

peal  f^dtatih  rohbiry,  or  any  other  appeal  o(  felony  or  in<iihein  the  plaintiff  be  barred  vr  nonfmiy  or 
if  the  writ  ahatti  by  bii  own  defMlt,  he  (ball  he  fined  and  imprifoned.  8  Rep.  6o>  a.  Miclu  6  Jac. 
in  the  Excheqneo  in  Beccher's  cafej  cites  S  H.  4.  17.  a.  20.  for  the  malice  is  greater  wiieu  ic 
concerns  life. 

yhptal  of  Jeatb  againft  R.S.  of  D.  where  the  writ  Vfai  abated  btcauje  there  was  no  fuch  vill,  &n»- 
f^^  iftr  place  kmnitn  by  name  of  D.  and  therefore  it  tuti  awanied  that  the  pla'aaljf  XzVt  nothing  by  his 
writy  and  that  lit  Jhail  be  taJken,  and  fo  fee  that  the  plaintiff  (hall  bo  taken  upon  appeal  where  bis 
writ  abates.  Bn  Imprifonmenty  pL  15.  cites  4  H.  6.  i6»  ■  ■■Breeze  fays,  tiejium  (eems'  to  be 
0/amfuU.    Ibid. 

Br.Impri-  [5,  In  an  appeal  againft  twoy  if  the  appeal  againjl  one  ht  found 
fonroent,^^  ^^^  ^j^g  plaintiff  (hall  be  imprifoned,     i  Aff.  9.  adjudged.] 

S.  c.— *-Br.  Appeal,  pi.  49.  cites  S,  C 

Cro.  E.  [  6.  In  trefpafsy  if  the  iffue  h^  found  againft  the  plaintij^  he  (hall 

77^^  ^c  ^  imprifoned.    Mich.  42  &  A3  £i.  B.  R.  between  Bartholomew 

andjudgl  and  Deighton  adjudged,  and  though  the  fine  due  to  the  ting  is  par- 

went  being  doned  by  the  generalpardon  by  pariiament,  yet  the  judgment  (hall  be 
*hl*'i/"°'tiff  Qy^  capiatur,  and  not  Quod  fit  in  mifericordia.    Mich.  42  &  43 

in  c.  B?  it  £!•  B.  R.  between  Deighton  and  Bartholomew  adjudged  in  a  writ 

was  aiTign-  of  error.] 

ed  for  error 

that  the  offence  to  the  qneen  is  pardoned  by  the  general  pardon,  and  therefore  the  judgment  (bonld 
bave  been  a  nihil  only  for  the  queen,  and  not  a  capiatur  \  and  that  the  entry  ufvially  is  either  De 
mifericurdia  nihil,  or  Non  capiatur,  quia  pardonatur.  But  Kemp  and  the  prothonouries  faid, 
that  fometin^  tbey  enter  it  fo,  and  (j^metimes  not ;  ^d  the  court  held  it  to  be  no  errort  Quia  npa 
•onilat,  tliat  be  was  not  a  perfon  excepted )  and  therefore  the  judgment  was  JU&rroed. 

Cro.  c.  [7.  In  an  indiShnent  ofbarretry^  if  the  defendant  he  found  guilty^ 

34^  c^  ^^^  "P^'^  this  jud^ent  is  given  that  the  defendant  (hall  be  com* 
advifare^*^  mitted  to  gaol  ibidem  remanfurus  per  two  months,  without  bail 
vulu  or  mainprize,  &  quod  folvat  domino  regi  pro  fine  fummam  lOO 

marcarum)  &  quod  (It  in  inifcricordia,  tms  judgment  is  erroneous, 

becaufe 


amercement.  *468> 

bccaufe  when  the  defendant  is  fined  the  judgment  ought  to  be  ^od 
capiaturj  for  he  ought  to  be  imprifoned  till  he  hath  paid  the  nne, 
*  and  the  tmprtjonment  in  this  czkfor  two  months  is  another  punijb^ 
ment  inflifted  upon  him  for  his  offence,  which  is  for  a  certain  time, 
tfn^/ therefore  cannot  amount  to  a  capiatur  for  a  fine.  Hill,  9  Car. 
B.  R.  Chapman's  cafe,  in  a  writ  of  error  upon  fuch  a  judgment 
given  by  the  juftites  of  affife  in  comitatu  Devoniae  this  was  a 
ooubt  per  curiam,  and  precedents  commanded  to  be  fearched,  and 
after  the  fine  was  ettreated  Into  the  Exchequer,  and  levied,  and 
then  the  defendant  did  not  profecute  his  writ  of  error,] 

8.  In  affife,  if  the  tenant  pleads  releaftj  which  is  found  aeainft 
him,  he  (hall  be  imprifoned  for  pleading  a  falfe  deed }  quodnota 
bene.    Br.  Imprifonment,  pi,  31.  cites  6  AiT.  4. 

9.  Attaint  was  brought  in  C.  B,  of  a  verdiSl  before  juftices  of  S,P.  oot- 
oyer  and  terminer^  and  becaufe  //  appeared  by  the  record  that  the  ]^l!*^^*^y 
plaintiff' m  the  attaint  had  not  made  hne  for  the  trefpafs  of  which  thu  fuic  he 
lie  was  convifted,  therefore  the  juftices  committed  him  to  the  istodefea 
Fleet  for  the  fine,  &c.    Br.  Imprifonment,  pi.  44.  cites  16  Aff.  4.  .  ^^jg^^^t, 

Brooke  fays  the  reafon  feems  to  be>  becaufe  the  verdiA  ihall  be  intended  croe  till  it  be  reverfcd  ii^ 
faA  ;  contra  it  is  faid  elfewhere  upon  writ  oF  error.  Br.  EKecutioni  pi.  77.  cites  S.  C.  ■  1  Br» 
Imprifonment,  pi.  103.  cites  S.  C.  accordingly.  ■  S.  P.  If  ibc  defendant  bringi  nUaint*  Br.  Fiav 
for  Contempts,  pi.  46.  cites  33  H.  6.  ax. 

10.  The  defendant  was  convifted  of  aj/ault  where  he  Jlruck  at  Br.Tref- 
the  plaintiff  and  did  not  touch  himj  and  was  condemned  in  half  a  P*^'»  P^ 
mark,  andwa^  taken,  andyet  he  did  not  beat  him.     Br.  Imprifon*  s?c. 
picnt,  pU  52,  cites  22  Aflf  60. 

11.  Puni/hment  of  treafure-trove^  wrecks  and  waif  taken  and 
tarried  away^  is  not  by  life  and  member,  but  by  fine  and  imprifon* 
ment.    Br.  Appeal,  pL  63.  cites  22  AfC  99. 

12.  One  that  went  armed  into  the  palace  was  difarmed,  and 
commanded  to  the  Marfhalfea  prifon,  and  was  not  admitted  to  bail 
till  the  will  of  the  king  was  known.  Br.  Imprifonment,  pi.  23. 
cites  24  £.  3.  33. 

13.  yfppeal  of  maibem^  in  which  A.  is  made  principal  and  B.  ac-* 
cejforyj  the  plaintiff  was  nonfuited  after  appearance^  and  brought  ano^ 
tber  appeal^  and  made  B,  principal  and  A.  acceffory^  which  was 
pleaded  for  eftop'pel,  by  which  it  was  awarded  that  the  plaintiff  take 
nothing,  and  that  the  plaindiF  capiatur,  &c.  Br.  Imprifonment) 
pi.  71.  cites  40  Air.  I. 

14.  For  difceit  to  the  court  for  imbezzling  an  exigent^  the  plain-'  Br.lmpru 
tiiF  recovered  lol.  damages,  and  the  defendant  was  committed  fonnientt 
to  ward,  to  be  imprifoned  till  he  had  made  fine  to  the  king,  and  ^jJ[Jslc« 
gree  to  the  part^.    Br.  Fine  for  Contempts,  pi.  34.  cites  41 

Aff.  12. 

15.  In  attaint  paJTed  agatnft  the  plaintiffs  judgment  Ihall  be  diat 
he  uke  nothing  byliis  writ,  et  quod  fit  in  mifericordi^  &  capiatur. 
3r.  Imorifonment,  pi.  76.  cites  43  Aff.  46. 

16.  In  trefpafs  the  defendant  pleaded  villeinage  in  die  plaintiff, 
who  replied  that  he  vras  firmnk,  and  of  fi-ank  eftate,  and  not  his 
villein,  upon  which  they  are  at  iffue ;  and  the  plaintiff  furmifed 
that  the  defendant  took  aH  his  goods  pending  the  ijfue^  and  ^t  he 
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(fid  not  make  aay  fine    Br.  Fine  foe  Contempts,  pi.  if.  cites  ^ 
H.  S.  I. 

•«e(E.a)         I  ^.  In  all  actions  quare  vi  £^  armisy  as  refcouSy  trefpafs  vi  fsT 

^  9*  tfnnij)  &f.  i^ judgment  be  given  againft  the  defendant^  he  fhi^l  be 

fined  and:  imprifoned ;  for  to  every  fine  imprlformient  U  incident'^  and 

always  when  the  judgment  is  Quod  defendens  capiatur,  it  is  all  one 

as  ^  (ay  Quod  4^fendens  capiatur  quoufque  fiocm  fecerit.    8  Rep. 

b.  ia  Beecher's  cafi?,,  citesi  19  H.  6.  8v  b.    34  IL  6.  24.    11 

[.  4.  25.  30  Aff.  pi.  28. 

18.  h  bailiff  returned  languidus  in  prifina,  and  upon  examina- 
tion confefled  that  he  is  in  good  health.  The  bailiff  (ball  bt 
imprifbned  and  fined.  Br.  Fines  for  Contempts,  pi.  58.  cites  31 
H.  6.  42* 

iq»  He  who  comes  in  bjn  return  ofcepi  corpus  ihall  go  to  piifpn. 
Br.  Imprifonment,  pi.  83.  cites  33  H.  6.  20, 
tbft^anpm        20.  If  the  defendant  irinzs  certificate  rf^^B^^  which  is  returned 
mfrtt  9fcr^     t^rdiy  yet  capias  pr»  fine  mall  ifliie.    £r.  r  ine  for  Contempts, 

rTne  for*       ?••  4^.  cit^S  33  H.  6.  21. 

5bmempcsy       21.  A  xx\zxi  filed  Corpus  cum  caupx  oat  of  London,y  and  it  was  found 
^•^'^^^^  by  examination  that  the  aSlion  by  which  be  claimed  privilege  in  bank 
V    *  *  ^'*  wasfiied  by  covin  ^  for  the  plainti£F  in  bank  difallowed  his  iuit  againft 
this  prifoner ;  for  the  fuit  was  difiontinued  by  two  years^  and  now 
tevrued  by  the  plaintifFand  the  attorney  in  advantage  <f  the  prifoner^ 
where  another  fuit  thereof  was  taken  of  later  time  againft  the  pri- 
^  Toner,  by  which  upon  the  ejeamination  of  the  mattev  the  attorney 

and  the  plaintiff  in  this  court,  for  their  falfity,  were  committed  to 
the  Fleet,  and  were  fined,  and  the  prifoner  remanded  to  London. 
-tBr.  Privilege,  pi.  43.  cites  16  E.  4.  5. 
Br.Pmi-  22.  If  one  ufis  the  countenance  (f{au;  (the  inftiti^tion  whereof 
lege,  pi.  19.  ^as  to  put  an  end  to  controverfics  and  vexation)  f^r  douUe  vex- 
f^  '^  P "  '^'^>  ^^  ^^  ^^  fixi^i  i  aj  if  a  man  jftfw  in  C.  fi.  and  ^ktxfiics  him 
ty  Read  and  in  London  for  the  jatne  caufiy  or  in  ^ny  fuch  like  court,  the  plaintiff 
Fineux.        Aiall  be  fined  for  this  unjufl  vexation.    8  Rep.  60.  a.  MicH*  6  Jac. 

in  Beecher's  cafe,  cites  9  H.  6.  55,  14  H.  7.  7.  a. 
^is  (hall         23.  And  in  a  recaption  the  defendant  iball  oe  fined  and  impri- 
^rthcr"b^*^  (bned  for  his  double  vexation.     8  Rep.  60.  a.  in  Beecher's  cafe. 

jmercement  or  fine,^c.  in  regard  oi  the  couit  ia  which  the  action  is  brought ;  as  if  judgment  be 
in  C.  B.  the  defendant  lh.)ll  be  fined  and  imprifoncd  \  but  if  the  writ  Is  vicontiel>  tbe  judsisient 
in  the  county  ihall  not  be  Qii«)d  capiatur,  tiec^iife  no  court  can  fine  and  ijtiprifon  but  courts  of  re* 
conl,  and  therefore  in  the  lau  cafe  he  ihall  only  be  amerced  ;  and  thuugh-'ihe  writ,  viz.  of  recap* 
tiPQK  U  of  recQpdi  yet  iliKc  the  judges  who  are  the  fuitors  are  not  juti^cs  of  record,  neither  is  the 
eomt  ^  fpurt  of  record,  they  cannot  fine  or  imprifoni  and  fo  in  all  like  cafe$.  Ibid.  60.  b.  cite$ 
V.  Ki.B.  7).  (P)  S  £.  4. 5»  34  H.  6.  24.  ■  v  8  Hep.  120.  a.  S.P.  accordingly.— 1 1  Rep.  43.  a. 
I*^  a€§or^gty. 

24.  In  all  cafks  where  a  thing  is  prohibited  by  any  Jlatufe^ikf^ 
offender  £hall  be   fined  and   imprifoncd.     8  ^p.  6p.  b.   Mich« 
6  Jac.  in  Beecher's  caic,  cites  35  H^  6,  6*  19  H.  6.  4.  in  Main- 
tenance, 
S9  if  the  25.  In  an  ^taint^  if  the  plaintiff  is  nonfuiied  or  barrtd^  he  flul! 

atuinc  be  fined  and  in^prifoned.  8  Rep.  6o.  a.  Mich^  6  Jac.  in  the  l^Xo 
^M^tZ      clicquer,  in  Beecher'$  cafe,  cites  32  Aff.  9.  4a  £•  3»  a6.  b. 

4cfinda^t,  if  ho  wakfiirt^  to  (bcjvjt  rcart^  lie  <haU  be  fined  aiid  ireprifbned*    <^M  *J  fan  w||  paitf  to 

*  *  the 


iarmetcment,  4H 

llRe  (trfl  record,  as  fen.if,t"hv  'rerccipt,*0r  other  terctfnant,  he  flull  06C  be  fined.    8  Rcilp.  60.^  aa 
Beechcfs  a^t,  (;ites  14  Alt  pi.  2.  42  £.  5. 16.  b.  9  £•  4*  }}« 


(K.  a)     Fines  and  Amercements*     Where  inn^poTed 

|oihtly  or  fcvcrally, 

• 

I«  Y^Hampirty  by  2.  The  ant  was  n$nfuiuJ^  and  he  and  kia 
pledges  de  profequendo  were  amerced,  and  the  other  and 
his  pledges  not,  notwithftandmg  that  the  nonfuit  of  the  one  in  this 
a£lioa  mail  be  the  nonfuit  of  both,  and  neverthelefs  they  two  found 
one  and  the  fame  pledges^  but  they  were  amerced  as  pledges  of  the  one^ 
Snd  not  as  pledges  of  the  other.  Br«  Amercement,  pi.  Ii.  cites 
47  E.  3.  6. 

1.  In  ajfife  agalnft  2,  the  dtjfetfm  is  found  withforce^  though  the  f  ajq  1 
difleifm  (s  joint,  yet  the  fine  ihall  be  feveral.     11  Rep.  43.  a.  per 
cur.  cites  10  £.  3.  10.  a. 

3.  If  a  trefpafs  be  done  by  fz(;0  jointly,  yet  they  (hall  be  amerced  S.P«fcS.C. 
iivwaUy.    f.N.B.75.  (G)  ti'^^u 

per  cur.*«MiRolL  Rep.  74.  S.P.  sad  citet  S.  C 

4.  If  twofui  a  plaint  and  are  nonfulted^  the  amercement  fhall  be   n  Rop-4^ 
feveral,    F.N.B.  75.  (G)  ^      t^wrf** 

5.  When  a  judgment  is  given  in  B.  R.  or  in  C.  B.  &c.  againji 
two^  &  ideo  in  mifericordia,  yet  when  it  is  affeered  by  the  coroners 
en  paiV,  ine  amercement  (hall  be  laid  upon  them  feverally.  11 
Rep.  43.  a.  b. 

6.  When  there  are  diverfe defendants^  and  they  are  by  the  law  t^ 
malce  fine,  the  judgment  is  Idco  capiantur^  yet  it  (hall  be  conftrued 
reddendo  fingula  (mgulis>  and  theyjhall  be  taken  by  a  feveral  capias 
pro  fine.     1 1  Rep.  43.  b, 

7.  In  fome  cafes  the  fine  or  amercement  (hall  be  impipd  upon  As  whe«i 
diverfe  jointlyy  Us  upon  a  county y  an  hundred^  and  fo  upon  a  viUy  ore.  ^•^•rjl 
As  for  the  efcape  of  a  murderer,  &c.  1 1  Rep.  43.  b.  cites  22  E.-3.  ^^ting  at 
Corone  238.   a  £•  3.  ibid.  147.    3  E.  3.  ibid.  302.  316.  &c.  and  ^nMmi 
10  E.  3.  10.  a.  and  bp  that  this  is  for  the  uncertainty  of  the  per-  ^  ^'^P 
fons  and  for  infinitenefe  of  number.  wa»  ku2d 

wich  am  arrowi  all  the  town  was  amerced ;  per  Coke  Ch.  J.  RoU.  Rep.  75.  cites  at  £.3.  Comw 
138.  and  a  £.  3.  147.  where  the  amercement  is  upon  a  village^  town,  or  county  it  ihall  be  joint* 
eeitrvnft  ii  would  bt  Utfiniic  to  aflefs  every  one  in  paiticuUr>  Qjiod  f uic  conceiruna  per  curiam* 

8.  In  aSlions  terfonal^  as  debiy  detinue^  &c.  if  ono  pUnntiJf  etp* 
pears  and  the  other  is  nonfuited  (which  in  law  perfonal  a£hons  is 
the  nonfuit  of  both)  he  that  furvives  or  appears  fliall  not  be  amer« 
ced,  for  there  is  no  default  in  him,  but  in  die  other  only  who  does 
not  appear*  8  Rep.  61.  a.  Mich.  6  Jac*  in  the  Excheouer  in 
Beecher's  cafe  cites  47  E.  3.  6.  b.  43  AS.  3.  7  H.  6.  36;  38  E.;  3. 
|i.  41  AfT.  14. 

9.  If  the  one  demandant  yi  a  *  xtal  a£tion,  or  die  one  phintlff  *  ^-  A- 
in  a  perfonal  a&ion  tubere Jummons  andfeverance  Ues^  As  in  debtl^  mo^pt  j. 
a^ofutirs  i£  oo«  be  nonfuited  and  the  other  proceeds,  he  that  is  am  s.  c.  * 

nonfuited 


47^  ^tlttttttttittXti^ 

f  Br*  M    tionfuited  fliall  not  be  amerced.    8  Rep.  6x«  ft.  cites  28  H<  6«  x  f « tw 
SSTpU     taiE.4.77-»>^ 

49.  cites  &•  C* 

RoU.  Re|K  10,  The  JiewarJ  ql  a  court  Icet  time  OOt  of  tnM  had  ufti  U 
luUen  t!  fi^^^^  12  or  more  inh^itants  U  he  chief  pkdgiSj  anitbifzx  every 
Oodfre/  '  leet  being  fwom,  had  ufed  to  prefent  that  they  the  faid  chirfpUJges 
8.  c.  ad-  Jhoutd  pay  to  the  lord  of  the  manor  for  head-money,  or  pro  cerf9  ktst 
^°""lbld-  '®'*  ondtopay  it  accordingly  at  the  fame  leet*  The  12  chief  pledges 
73.  pi.  16.  being  fworn  to  inouire,  &c.  refufed  to  make'Jucb  prefentmenty  where- 
S.C.  re-  upon  the  fteward  for  the  contempt  impofed  a  fine  of  61.  upon  tbem 
wnUngW  ^^  jointly ;  but  rcfolved  that  the  fame  ihould  have  1>ecn  imppfed 
per  toe.  cur.  feveraDy,  the  refufal  of  the  one  being  not  the  rtfufal  of  the  other ^  \  i 
Rep.  4?.  Mich.  12  Jac.  Godfrey's  cafe. 

II.  One  fine  was  impofed  upon  two  coroners  for  not  returning 

an  outlawry^  Roll.  Rep.  Arg.  34..  cites  4  H.  9.  24.  and  ibid.  35. 

the  court  faid  they  agreed  die  cafe  of  the  two  coroners  that  a  joint 

fine  (hall  be  upon  them,  and  that  fo  it  is  upon  ihcjherijffi  of  Lan'- 

dony  becaufe  they  are  but  as  one  officer  to  the  court.    PaJch.  12 

Jac.  B.  R. 

Std.r74.pl.      12,  An  information  was  exhibited  againft  krtnifor  a  cmfede^ 

4.  S.  c.       y.^^y  jQ  impoverifh  the  farmers  of  the  excife,  and  bemg  convi£M, 

the  whole  court  agreed  that  they  (hovid  all  }dic  fined  not  jointly  but 

feparaiim  according  to  their  feveral  aHlitiesy  whereupon  one  was 

fined  1000  marks  and  the  others  300  marks  each.    Lev.  125. 

Hill.  15  &  16  Car.  2.  B.  R.  die  King  v.  Stexiing  &  al'.     ^ 


r        -.  (La)     Pleadings, 

Br.  Letcy      1.    TJi  account  or  avowry  for  amercement  in  courts  he  need  not 
cUesg'E.4.  to  Jhew  the  names  of  the  prefentersy  ^t  Needham  J.    C9ntra 

4o..*.-«.Br.  in  debt  for  amercements,  per  Pigot  Serjeant.  Br.  Pleadings,  pLjS. 

Pette,  pi.    cites  g  £•  4.  21. 

irj.  cites  ' 

S.  C.  and  S.  P.— — Br.Coant,  pi.  9^.  cites  S.  C.  and  S.  p.— Br.  Account,  pi.  56.  cites  S.  C.  and 

S.  P.  by  Pigot ;  but  Brooke  fays  Quaere  the  dilference.-«.*In  fecond  deliverance  judgment  upon 

ileniuiTtr  was  given  againft  the  conufancei  becaufe  he  pleaded  it  was  prefented  coram  fe6latoribus» 

and  does  not  ihew  their  names.    3  Le.  7. 8.  pi.  11.  Mich  7  Eliz.  C.  B.  Seaming  ▼.  Cryeni      ■ 

M9.  75.  pU  ao5,  Scarliog  v.Cryett  S.C.-— BendL  159.  pi.  219.  S.C  and  the  pleadings. 

2.  In  an  avowry  for  an  amercbment  in  a  leet  the  defendant 
fhall  allege  prefcription  in  the  ufe  of  this  affeering  by  affeerors^  Per 
Frowike  and  Kingfmill*  Kelw.  65.  a.  [mL  5.  Trin.  20  H.  7.  .in  a 
nota. 

3*  In  trefpafs  for  taking  a  gelding,  &c.  the  defendant  pleaded 
that  the  plaintiiF  was  tenant  of  fuch  a  manor,  and  it  was  preicnted 
•  at  court  that  the  plaintiff  had  furcharged  the  common,  for  which 
he  was  amerced  os.  and  8d.  and  aiFeered  by  J.  N.  and  J.  D.  and 
that  he  as  bailiiF  diftrained  the  gelding,  &c.  Upon  demurrer 
it  was  objected  becaufe  it  prajentatum  fuit  only  that  befur^ 
charged^  &c.  and  did  n^t  allege  in  faifo  that  be  furcharged.    Sed 

X  Iton 


noA  Jlocatur ;  for  it  fuffices  for  the  bailiff  to  take  conufance  of 
the  prefentment  and  no  more,  &  non  refert  as  to  him  whether  it 
be  true  or  not.  Cro.  £.  748.  pi.  i.  Pafch.  42  £liz.  B.  R.  Row* 
lefton  V.  Alman* 

4.  In  replevin,  the  defendant  made  conulance  as  bailiff  for  an  Mo.  <43« 
amercement,  the  plaintiff  pleaded  De  injuria  fua  propria  and  tra^  sla^buc 
verfed  the  prefcription  U  btUl  court  and  to  amerce.     The  court  held  s!  p!  does 
the  avowry  ror.  the  amercement  infufficient,  becaufe  it  was  not  al^  not  appeal*. 
ieged  in  faHo  that  the  pUnnttff  did  not  appear  after fumnwns )  but  TJgTju^ 
only  prarfentatum  fuit  per   homagium,  that  he  did  not  appear*,  s.  c.  bur*' 
Cro.  £.  885.  pi.  26.  Pafch.  44  Eliz.  C.  B.  Parham  v«  Norton.       S.  p.  does 

not  appear. 
■  .So in  replevin cbe  defendant  avowed  for  an  amercement  upon  ^p»efentmetd hj the  homage/or 
mt  rep.%inng  a  imffp  being  a  Cttltomary  tenant  of  th6  faid  manor.  It  was  alfigtied  for  error  inter 
ar  that  the  avowry  was  only  that  prxfentarum  fuit  tiiat  lie  hnd  not  repaired^  but  did  not  fay  im 
fa^  &  caiagmce,  fsfa  ttat  hi  had  not  trf*aireJp  that  being  a  matter  traverfable.  The  judgment  vrM 
reverfed|  [hut  {*)r  which  error,  or  whetlier  for  all,  uon  conftaLj  Le.  241.  pL  327.  Mich.  3a  Ic 
33  Eliz.  B.  R.  Bluat  v.  Whitacre. 

5*  In  trefpais  Quare  claufum  frept^  the  defendant  juftified  dif-  >  Brownl. 
training  for  amercement  in  the  merifPs  tourn,  impofed  on  the  "hm^^2 
plaintiff  for  incroaching  upon  the  king's  highway.     It  was  moved  hams.c.  * 
in  (lay  of  judgment  that  it  did  notjhew  that  it  tuas  preJSmted  before  adjomatur. 
thejujiices  of  the  peace  at  their  fejjions  according  to  tne  ftatute  of 
I  £.  4.  cap.  2.  which  fays  that  the  juftices  of  peace  (hall  award 
procefs  againft  the  perfon  fo  indidtcd  before  the  iheriff,  which  was 
'not done  in  this  csde.    Coke  Ch.  J.  faid  this  ftatute  extends  not 
to  trejpajfes  not  contra pacem  (as  in  this  cafe  the  encroachment  is;) 
for  otherwife  the  lord  of  a  leet  could  not  diftrain  for  an  amerce- 
ment without  fuch  prefentment  before  juftices  of  the  peace.    And 
diough  the  ftatute  fpeaks  of  felony,  trefpafs,  &c.  the  lame  is  to  be 
meant  of  other  things  of  the  fame  nature,  which  is  proved  by  the 
daufe  in  the  ftatute,  viz.  that  they  ihall  be  imprifoned ;  which 
cannot  be  in  the  principal  cai'e ;  to  which  Warburton  and  Winch 
J.  agreed.     Godb.  190,  pi.  271.  Trin.  10  Jac.  C.  B.   Harding* 
ham  s  cafe. 

6.  In  trefpafs,  the  defendant  juftified  by  an  amerciament  in  a  r  'a^^,  1 
court  leet  aeainft  a  common  baker  forfeiting  bread  againft  the  aflife  ^^'  ^ 
in  locis  vicinis,  and  that  by  a  precept  out  of  the  court  he  diftrained 

for  it ;  adjudged  the  plea  ill,  becaufe  it  did  not  fet  forth  that  the 
amerciament  was  for  an  offence  done  within  the  juri/di^ion  of  the 
leet,  which  fliall  not  be  prefumed  unlefs  fpecially  pleaded ;  befides . 
it  fees  forth  that  the  plainttft*  was  amerced,  but  did  notf<^  to  what 
fum.  Hob.  129.  pi.  i66.  Pafch.  14  Jac.  Wilton  v.  Harding- 
ham. 

7.  One  was  imprifoned  for  a  fine  afleiled  upon  l^m  for  depaf^  Codb.  277. 
luring  bisfheep  within  the  bounds  of  the  fore ft^  the  defendant  juftified  p|:  39*« 
for  that  prafentatum  fuit  that  be  depajtured  them  there.    And  the  {J^'i^i^^ 
queftion  was,  whether  this  be  fulHcient  without  alleging  in  fado  theS.c.  * 
that  he  depaftured  them  there.    And  Mountague  Ch.  J.  held  it  t>at  S.  P. 
fufficient  to  lay  Praefentatum  fuit.    2  Roll.  Rep.  177.  Trin.  18  ^^^J^ 
Jac.  B.  R.  Webb  and  Tuckc's  cafe.  ^^^'    . 

8«  In  debt  upon  an  amercement  in  a  court  baron  for  a  trefpafs  in  See  3  te» 

I  Iff  attWenrf. 


47« 


ametcemnth 


pl.  3.  s.  c. 
tccordinr- 


of  the  cafe  the  tmmon  fields  with  bis  hogs ;  it  was  moved  tn  arreft  of  ju(^« 
of  Scarning  ment,  that  It  was  Mt  alleged  that  any  trefpafs  was  committed^  htd 
^\?Pj^^  ^^  ^y  ^^^^  prar/entatumfuity  that  a  trefpafs  was  committed ;  and  for 
Mich.'  7  this  caufe  Haughton  held  it  to  be  ill ;  and  faid^  tliat  fo  it  had  been 
£liz.c.B.  adjudged  in  this  court  before  during  his  time.  Cro.  J,  582. 
e^'iifgry.    P^"  ^  Mich.  18  Jac.  B.  R.  Armyn  v.  Appletoft. 

-^  ■"  .Mo*  75.  pi •105.  S.C«  Ic  S.  P.  accordingly.*— ^Bendl.  160.  pL  1x9.  S.  €•  le  S.  P»  accor<]* 
lagly* 

Crac*  300.  9«  In  trefpafs  for  taking  a  bullock,  &c*  The  defendant  juftified, 
aditd  \db  ^^^  ^^  ^^  plaintifF  was  prefented  for  not  appearing  of  theft>eriff^s 
3  jttftices  '  tourny  being  debitb  modo  funuhonitus,  and  amerced  by  thejuryy,and 
(ahfentethe  affeered  by  4  of  the  jury  to  40  s.  and  certified  to  the  next  quarter  fef" 
^J'^\^^'  J^^h  ^^d  there  confirmed^  whereupon  by  a  warrant  to  him  from  the 
^Jo."3c>o.  Jifward  he  took  and  fold  ity  &c.  Upon  a  demurrer  it  was  infifted 
that  the  amercement  ought  always  to  be  affefled  by  the  court ;  for 
it  is  a  judicial  a£l,  and  (hall  be  aiteered  by  the  afFeerors  appointed ; 
and  that  it  being  levied  by  the  defendant  as  bailiff  by  warrant  of 
the  fteward  of  the  court  is  ill,  becaufe  by  the  ftatute  i  E.  4.  a^p.  2. 
it  is  expre(sly  appointed,  that  no  fine  or  amercement  in  the  toumJhaU 
be  levied^  untefs  it  be  certified  at  the  next  fejfions  of  the  peace  by  inden^ 
turcj  and  inrolled  there^  and  procefs  made  from  the  juftices  of  peace  ^ 
thefeffions  to  the  Jberifi\  none  of  which  circumftances  were  d^erved 
here,  and  fo  adjudged  for  the  pl^intiC  Cro.  C.  275.  pL  13. 
Mich.  8  Car.  B.R.  Gryffith  v.  Biddle. 

10.  An  unreafwtahle  fine  impofed  by  a  court  leet  for  a  contempt 
in  court  was  fet  afide,  and  judgment  tor  the  plaintifF.  2  Jo.  229. 
Mich.  34  Car.  2.  B.  R.  Berrington  v.  Broolos. 

11.  Debt  for  amercement  in  a  leet,  and  (hewed  that  defendant 
was  prefented  and  amerced,  and  that  the  amercement  was  alFeered 
by  all  the  jurors  to  40s.  Upon  demurrer  it  was  obje&ed,  that  it 
was  not  Jhewn  to  what  fwn  the  amercement  was^  and  yet  fome  pre- 
cedents are  fo,  as  Raft.  £nt.  553.  a.  b.  109.  b.     Judgment  was 

fiven  for  the  defendant.     3  Lev.  2o6«  Mich.  36  Car.  2.  C.  B« 
Ivelin  v.  Davis. 

12.  In  trefpafs  for  taking  a  tankard,  the  defendant  jufltfied  as 
bailijf  for  an  amercement  in  a  leet,  and  that  he  by  a  precept  of  the 
dean  and  chapter,  lords  of  the  leet,  diftratned  the  faid  tankard. 
Upon  demurrer  it  was  objeded,  that  he  ought  tojbew  that  the  pre^ 

defendant  ^^/  ^gi^as  direRed  to  him  by  the  fteward  of  the  courts  and  then  to  fet 
fince  Si  the  ^^  *^  warrant,  without  which  he  cannot  juftify  to  diftrain  for 
right  of  Ui€  an  amercement  \  and  of  this  opinion  was  the  whole  court,  ai|i 
lord,  it  judgment  for  the  plaintiff.  3  Mod.  137.  Mich.  3  Jac.  2.  B.R« 
w2u^  '^      but  adjudged  i  W.  &  M.  Matthews  v.  Cary. 

[enough  as  here  pleaded  \  but  where  it  is  to  juftify  by  way  of  excofei  you  ranft  aver 
A!T^  1    ^^  ^^*  ^'^  allege  it  to  be  done,  and  fet  furtb  the  warrant  itfelf,  and  the  cakioc 
*  ^  ^  ^    virtute  warrant! ;  for  a  bailiff  of  a  liberty  canuut  diftrain  (or  an  amercement  virtule 
O0iciiy  but  muift  have  a  warrant  from  the  fteward  or  the  lord.  ■  Carth.  73.  S.  C.  and  fiuM 

diftinaSon  taken  by  Holt  Ch«  J.  and  adjudged  for  the  plaintiff;  for  a  bailiff  canjMt  diilnia  oilier^ 
wife  thaa  by  a  precept  direfted  to  him  by  the  fteward  of  the  euurt. 

• 

And  tiie  13.  An  avowry  for  a  diflrefs  by  a  precept  from  the  court  leetytet* 

^il^^  tills  forth  the  holding  of  the  court,  and  the  plaintiff  an  inhaintaiit 
tcerpafaand  wmiii  the  leet,  muft  not  only  fet  foith  the  prefentmcnt  by  the  jury 

replevin  it  I  w 


&id.  i|S. ' 
fays,  if  it 
hanl  been  in 
replevin 
wliere  the 


of  the  hB:  done,  but  mu/l  aver  tHutt  tbe/a£l  wot  etmmtted,  and  &f-  very  well 
ing  Licet  ipfe  fuit  culpabilis  is  not  fufficient.    Gibb.  io8.  pi.  9.  founded 
Aifich.  3  Geo.  a.  B.  R.  Stephens  v.  Howard.  ^ciXy 

auiboi^ity,  per  Kaymond  CK.  J.  with  whom  agreed  the  whole  court*    IM» 


(M.  a)     Difchargcd.     How.     By  Word   without 

writ,  or  by  Writ. 


thtieimim 


!•  XJJ7  HERE  the  lord  orjuftke  of  peace  commands  a  vagrant  to  ^t^chii 
^^     prifin^  in/uch  cafe  the  lord  or  jufttce  of  ipczce  may  com-'  ^'"i^j. 
mand  the  bailiff' to  let  him  go  at  large  again^  and  the  reafon  is,  becaufe  m^  awant 
fbey  may  award  him  to  prifon  upon  fuggejlion.    Br.  Imprifonment,  «  man  to 
pi.  27.  cites  14  H.  6.  8.  per  cur.  thePieet,*' 

command  a  man  to  the  Fleet  or  other  prifon  for  rtUllion  in  hit  pref<itt*^  aod  in  focb -cafes  thef  mf 
difcharge  him  without  writ.    Ibid. 

Bui  vrhere  a  man  is  taltm  by  tuHt,  or  eiwaritd  to  prifm  by  ttrnt^  there  he  canacC  Wdifcharged  with-* 
«Bt  writ  or  command  of  the  king  \  note  the  difference.    Ibid. 

a.  A  writ  was  diredlcd  to  the/i/r/^of  Yorkfhire^  who  iffued  a  I^»*l-  55- 
warrant  to  the  bailiff  of  the  liberty  of  Pomfrct,  who  did  not  return  ^^^^^^ 
the  writ  J  for  which  be  was  amerced  50/.  atfeveraltimesy  and  eftreat-  tiiat' thT"* 
cd  into  the  Exchequer ;  afterwards  the  parties  agreed,  and  upon  clerks  faid 
producing  a  certificate  firom  the  plaintifPs  attorney  that  the  debt  ^*^*  '^'J 
was  paid,  diefe  amercements  were  difcharged  upon  motion  to  the  S«  wdif! 
barons,     r  Sallc  54.  pi.  3.  Mich.  9  W.  3.  in  Scacc.  Eyres  v.  charge  ». 

Smith.  merce- 

roentSf  but 
allow  you  to  compouDd  tbtau 


(N.  a)     Of  a  ViU,  &c. 

!•    A/T  common  law,  if  a  man  be  iJlled  in  a  town  in  the  day-  D-aio.  h. 
^*  time,  viz.  fo  long  as  there  is  full  day^  and  the  murderer  |?J^*'*5- 
efcapes,  the  town  ihaU  be  amerced.    7  Rep.  6.  b.  ekes  21  E.  3.  th^igtt^h?' 

Corone  238.  murder  be 

«  1 1  •  ••...  done  in  ml 

open  Md  or  m  a  lanes  *c  HilL  4  Eli2,— .ff«  if  It  was  Jbeir  t«  tUnyU^  and  the  felon  efcapes,  the 
town  OuU  not  be  amerced  by  the  commoo  l^w,  hecaoie  in  fuch  cafe  no  laches  or  negligence  caa 
he  imputed  to  the  inhabiunts  of  the  villj  per  cuft  7  Rep.  6.  b.  Trin.  ao  £liz.C.fi.  in  cafe  o£ 
liilbum  y.  0onmow  inhabitants. 

a.     3  H.  7.  cap.  I.  recites^  That  the  law  of  the  land  isj  that  if  f  Am  A,  1 
am  man  be  (lain  in  the  day^  and  thefehn  not  taken^  the  tmnfinp  \  ];  V 
where  the  death  or  murder  is  Ame  fiall  be  amerced^  and  if  any  h  ta'tvm 
wounded  in  peril  of  deaths  tbo  party  that  fo  wosmded  him  Jhould  be  -^  4 
wrrified  and  tut  in  furety  till  perfeB  knawUige  be  had  whether  h$  "^'^^ '"  '*• 
fi  hurt  Jhould  Bve  or  die  j  ,and  ena^  that  if  any  perfin  bejlain  w  I^ITl^ 
murdered  tn  the  day^  and  the  murderer  efcapes  untaken^  the  townflnp  and  Jm  % 
Ujbere  the  deed  isfo  daneJhaU  be  amerced  for  the  faid  efcape^  and  the  •'^'•'*«  '^ 
coroner  Jhall  have  authority  to  inquire  thereof  upon  view  of  the  dead  {V!*^T^ 

V^''- 1^  N  a  body,  ZJT^ 


474  amercement* 

then  the  ..  l^ij^  andfo  may  the  juflices  ofpeace^  and  certify  them  into  the  ting's 

the  qurftinn  was,  whether  the  town  (hould  he  amerced  }  and  it  was  urged,  that  it  was  not  felon; 
till  the  party  died,  and  there  none  fhould  be  charged  with  the  offender  till  the  party  was  dead ; 
afid  per  Wray,  It  Would  be  hard  that  the  town  ihould  he  amerced  in  this  c^e;  for  though  in  dif- 
cretion  the  town  might  have  flayed  the  party,  yet  it  is  not  bound  to  do  fu,  he.  3  Le.  207.  pi.  £68. 
Pafch.  30  £liz«  B.  R.  the  town  of  Green  in  Sufl'cx's  cafe.  »  Le.  107.  pi.  145.  S»C*  intotidem 
verbis,  but  adds  thai  the  court  took  time  to  advife. 

A  pt  tjentmrttt  grounded  on  thisJJuiute  fct  fv  th,  that  f,  S.  kvm  killfd  at  C.  and  tl>al  the  lamrSertr  fied 
away  in  tb:  nig^f  and  therefore  it  was  qu;«fhed,  and  the  amercements  difcliarged;  for  it  appears 
that  the  vill  is  not  liable  to  be  amerced  within  the  ilittute  ;  for  by  the  flatute  the  efcape  muft  be 
in  the  day.    Sty.  14.  Fafch.  23  Car.  B.  R**  the  vill  of  Charleton  in  Kent's  calr. 

%  Hawk.  3.  If  a  man  kills  another  in  bis  own  defence,  and  efcapes,  &c.  thf 

PI.  c,  74.     town  fhall  be  amerced  as  an  ancient  mark  of  the  common  law  that 

^P,»K*"  """Ic  it  felony-     2  Inft-  315. 

by  the  common  law,  if  any  homicide  be  committed,  or  dangerous  wound  (;iven,  whether  with  nr 
ivitboilt  mal)C\e,  or  even  by  mif-ad venture  or  felf-defence,  in  any  town,  or  in  the  lanes  and  fields 
thereof,  in  the  day-time,  and  the  offender  efcape,  the  town  fiiaU  be  amerced,  and  if  out  of  a  town, 
Che  hundred  Ihall  be  amerced. 

4b  If  a  murder  be  committed  in  the  day-time  in  a  town  not  in- 
clefedj  and  the  murderer  is  not  apprehended,  the  to\vn(hip  fliall  be 
amerced ;  but  if  inclofed,  whether  in  the  night  or  the  day,  the 
townfliip  (hall  be  amerced.     3  Inft.  53.  cap.  7. 

5.  If  hue  and  cry  is  made  by  the  foreft  law  for  vert  or  venifony 
and  any  townfhip  or  village  follow  not  the  hue  and  cry,  they  ihall 
be  amerced  at  the  juftice  feat.    4  Inft.  294.  cap.  73. 

6.  If  a  dead  iody  in  a  prifon,  or  other  place,  whereupon  an  in- 
Gueft  ought  to  be  taken  be  interred,  or  fuffered  to  lie  fo  long  that  it 
futrifies  before  the  coroner  has  viewed  it,  the  gaoler  or  townfhip 
(hall  be  amerced.  2  Hawk.  PI.  C.  48.  cap.  9.  f.  23.  (ays  it  has 
treen  adjudged. 

7.  Information  was  brought  againfl  the  defendants,  for  that 
they  were  incorporated  by  the  name  of  Mayor  and  Commonalty  of 
London^  and  it  was  a  walled  city,  and  had  fherifFs,  juftices  of  peace, 
and  coroners  witHih  thcmfelves,  and  by  law  they  ought  to  fup- 

5refs  riots  and  unlawful  afTemblies.  NotwithftanJing  which,  in 
unc  4  Car.  in  the  day-time,  Do^cr  Lamb  zvasjlain  in  a  tumult', 
and  none  of  the  offenders  taken,  nor  ayiy  perfon  known  nor  indited 
for  that  felony.  They  appeared  and  confefled  the  offence,  & 
pofucrunt  fe  in  gratiam  curiae,  and  they  were  amerced  1 500 marks; 
and  it  wfts  conceived  that  it  was  an  offence  at  the  common  law 
to  fuffer  fuch  a  crime  to  be  committed  in  a  walled  town  in  the 
day-time^  and  x^one  of  the  offenders  to  be  known  or  indided. 
Cro.  C.  252.  pi.  2.  Pafch.  8  Car.  B.  R.  the  King  v.  the  Mapr, 
&c.  of  London. 

8.  If  one  be  kilkd  in  a  vill,  and  the  coroner  rr^n^fs  no  imvefl,  the 
vill  muft  be  amerced  5  per  Twifden ;  for  probably  lhv»  coroner  had 
no  notice  of  it,  and  if  there  was  an  inquelt  it  niuil  be  rettirncd  by 
the  certiorari;  per  cur.  Keb.  278.  pi.  74.  Pafch,  14  Car.  2.  B.  R. 
Ld.  Buckhorft)  Wentv/ordi  and  Beilafis. 

For 
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For  more  of  Amercement  and  Fines  in  General,  fee 

SHftrffd,  (Error,  StfBgmetit,  s;vtal>  {Z.  b)  (A.  c) 

(G.  g)  and  other  Proper  Tides. 


(A)   Zmitns  Curia.  [  475  ] 

» 

IN  writ  of  entry  the  tenant  nmde  ^fault  after  default^  and  a 
Jlranger  came  and  fald  that  he  himfelf  pending  the  writ  had 
recovered  the  t^'nements  by  verdiff  of  ajjife  againji  the  demandant  and 
the  tenant^  &c.  a<id  prayed  that  no  judgment  be  made  of  his  frank- 
tenement,  &c.  yet  the  ifemandant  had  judgment  to  recover 
feifin.      Thel.  Dig*  200.  lib.  13.  cap.  14.  f.  x.  cites  Mich.  2 

K.  3-  43-  . 

2.  In  fcire facias  out  ofafine^  the  tenant  faid  that  the  queen  had 

a  writ  of  Sjceit  pending  againp  him  to  reverfe  this  fine^  btcaufe  the 
tenements  are  parcel  of  a  manor  of  which  the  queen  is  feifed^  which 
is  ancient  demefne^  &c.  upon  which  another  day  was  given  to  all 
the  parties,  at  which  day  the  demandant  was  received  ex  giatia, 
to  anfwer  and  plead  to  the  writ  of  deceit,  to  which  he  was  a 
ftranger.  Thel.  Dig.  200.  lib.  13.  cap.  14.  £  3.  cites  Trin.  26 
E.  3.  65. 

3.  In  fcire  facias  zflranger  came  and  prayed  that  the  writ  bs-  Every 
abated  for  default  apparent  in  the  writj  but  the  court  had  not  any  ^^^^^  ** 
regard  thereto  j  for  the  tenant  pleaded  to  the  action.     Thel.  Dig.  ri«  may^**' 

200.  lib.  13.  cap.  14.  f.  3.  cites  26  £.  3.  72.  move  the 

court  of 
muttr  apj>arvd  i«  tU  vrit,  and  the  court  ex  officio  is  hound  to  abate  the  writy  if  it  be  vicious,  for 
falfe  Latin  or  ti'/uult  of  form,  &c.    ThcL  Dig.  %oo.  lib.  13.  cap.  14.  f.  5.  cites  UilL  *  4  H.  6.  16. 
and  9  H.  6.  39. 

♦  Br.  Brief,  pi.  210.  cites  S.  C.  Br.  Falfe  Latin,  Sic,  pi.  96.  cites  S,  C.  •  Br.  Office 

del  Court,  pi.  6.  cites  S.  C.  &  41  E.  3  »i.— Hardr.  86.  Arg.  cites  S.  C  —Br.  Error,  pi.  49. 
S.  P.  by  Brooke— A  ftranger  may  itifortn  the  couit  of  error.  Br.  Error,  pi.  50.  cites  i  x  H.  4. 
62. 65.  92.  per  Halt. 

4.  In  formedon  the  tenant  travcrfed  the  gift,  and  z Jlranger  came 
znAfaid  that  the  reverjion  was  in  an  infant ^^  being  tn  ward  of  the 
iingi  and  that  the  tenant  pleaded  by  collujion^  ice.  and  prayed  that  ^ 
they  would  not,  &c.  £t  non  allocatur,  bccaufe  none  anfvvcred  for 

the  king  or  for  the  infant.  Thel.  Dig.  200.  lib.  13.  cap.  14.  f,  4. 
cites  Mich,  2  H.  6.  5. 

5.  So  it  is  of  matter  apparent  in  the  count.     Thel.  Dig.  200. 
lib.  13.  cap.  14.  f.  5.  cites  Mich.  19  H.  6.  10. 

6.  So  of  matter  apparent   /;/  an  avowry.     Thel.  Dig.  200. 
lib.  13.  cap.  14.  f.  5.  cites  Mich.  34  H.  6.  8. 

7.  So  it  is' of  an  office  or  inditlment  found  for  the  king.     TheL 

N  n  2  Dij. 


475  Zmimi  Cutis* 

t       ■ 

Dig.  2oa  lib.  13^  cap.  14.  f.  5.  cites  Micfa.  5  £«  4.  8.  b.  7 
E.  4.  17. 

8.  Any  as  Amicus  curias^mayyKoi;  to  the  court  that  the  muplu 
goes  to  the  whoU^  and  the  court  ex  officio  ihall  difcharge  aU  but 
that*    Br.  Deux  Plees,  pi.  23.  cites  5  £•  4.  124. 

^  Upon  an  outbwry  the.  gn^'fting  was  whether  one,  as  Amicus 
curiae,  might  appear  and  quajh  an  inquifition  found  upon  the  out* 
iawryfor  matter  infufficient  apparent^  Nicholas  and  Parker,  baronSi 
took  It  clearly  upon  the  book  of  7  £.  4.  that  an  Amicus  curae 
might  (hew  caufe  to  quafli  an  inquifition,  and  (aid  that  Bbnnet's 
CASE,  which  had  been  urged  to  the  contrary,  went  off  by  agree- 
ment of  the  parties.  Hardr.  85,  86.  Mien.  1656.  in  me  Ex- 
chequer, The  rrotedor  V.  Geering. 

to.  Serjeant  Maynard  being  denied  offering  exceptions  in  arreft 
6f  judgment^  on  a  convidioiD  of  forgery,  unlets  his  client  was  pre- 
fbn^  urged,  that  as  Amicus  curix  be  might  inform  them  rfan  error 
m  tie  proeeeeUngs^  to  prevent  their  giving  a  nlfe  judgment  at  any 
tiofie,  though  he  could  not  move  in  mitigation  of  the  fine,  without 
r  476  j  his  dknfsprefttuii  but  the  court  iaid  the  party  ought  to  be  pre- 
fent  in  bom  cafes.  2  Show.  297.  pL  297,  rafcO.  35  Car.  a.  B.  R« 
The  King  v.  Buckerklge* 

II*  Any  one,  as  Amicus  curiae,  may  move  to  quaik  an  in£3» 
mint  apparentfy  vitiiusy  be  the  crime  what  it  will ;  per  the  Ciu 
J.  Cumb.  13.  HilL  i  &  2  Jac.  2.  B.  R.  The  Kine  v.  Vaux. 
.  12*  In  a  cafe  upon  the  ftatute  of  frauds.  Sir  Geo.  Treby,  as 
Amicus  curiae,  informed  the  court  that  he  was  prefent  at  the 
aiaking  tiut  ftatute,  and  what  was  the  intention  if  the  parlsa* 
went*  Comb,  33  Mich.  2  Jac.  2.  B.  R.  in  the  cafe  of  Hcutoo  v. 
Ruelby. 

13*  If  an  a&ion  he  abated^  any  one  as  Amicus  curiae  may  move 
to  have  the  verdi^fit  afide^  even  the  defendant  himfelf.  Cuoib, 
170.  Mich.  I W.  ^  M.  in  B.  R.  Dove  v.  Martin. 

For  more  of  Amicus  Curias  in  General,  fee  odier  Proper 
Tides. 
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^ntitnt  Wtttittnt^ 


(A)     fFiat  ihall  be  faid  Ancient  Demeihe.         Fd.  321. 

^f  •    A  N  acre  tflani  may  be  incieat  demefiic,  whidi  is  pared  tf  *  Br.  And* 
•"-  umMmr  wbub  is  mt  ancient  demrfne.     30  Ed.  3.  X2*  aJ^  ^l^'  ^ 
mtted.    Land  which  xsfrank-fee  may  be  beli  of  a  manor  of  an-  T5.  cUef ' 
cient  detnefiie.    ^  11  H.  4.  86.]  S.C.&S.P. 

agreed. 

[  2.  That  which  is  appreved  by  the  lord  eutrfhii  waftes^  cannot  For  that 
be  ancient  demeihe.    5  Aflf.  a.  For  the  wailes  are  part  of  the  ^'bicb  is  iq 

<J«««fi«-]  Ken:. 

tkne  out  of  loind  cannot  be  ancient  demefn^  but  that  which  was  held  by  the  tenants  befora  tioa* 
of  memory.  Br.  Ancient  Demefne,  pi.  a6.  cites  S.  C^  Br.  Ibid.  pi.  51.  cites  11  AfL  13.  S.  K 
as  to  the  approving  ont  of  the  wafte ;  but  though  no  anfwer  was  pven  dire^y  to  fuch  plea  plead- 
^  yet  Brooke  ioys  it  feems  cteac^r  that  iiicb  land  fo  approved  is  ftTink-fee,  becauie  it  is  uken  out 
of  the  demefnes.— — >No  land  which  is  in  the  hands  of  the  lord  can  be  (aid  to  be  ancient  ^emefnc* 
^r.  Ancient  Demefne,  pl«  6.  cites  41  £•  3. 22.  per  Kirtoo. 

3.  Note,  that  that  part  of  die  manor  which  is  ancient  demefnei 
^^ich  is  in  the  hands  of  the  lord  or  of  the  kim,  vis.  the  demeines, 
isfremk-feey  and  that  wbich  is  in  the  bands  of  the  tenant  is  ancienf 
demefne  $nly.    Br.  Ancient  Demeihe,  pi.  32.  cites  21  Afl*.  13. 

4«  AU  diat  was  under  the  title  of  the  king*s  land  in  the  time  ef  Thofema. 
Kinz  £.  the  Canfeffar^  or  held  efW.  the  Canfueror^  is  ancient  de-  "^'^ 
meine ;  and  that  which  is  under  other  titles  is  not  ancient  de-  ^^^^^ 
mefne ;  for  thofe  were  not  the  kind's  land  at  this  time,  and  there-  mefne  of 
fore  not  ancient  demefiie.    fir.  Monftraverunti  pL  i.  cites  40  the  crow^ 

^'3*   44-  atthtbamdf 

•fSt,  EduMrdthiCc^efir,  or  WilRam  tbtC^naunt^  and  fo  flxprefled  in  the  book  of  DonieiUay,  made 
or  bes^m  in  the  14th  year  of  WUUam  the  Conqueror.    4  lolL  269. 

5.  There  cannot  be  ancient  demefne  uidefs  there  is  a  C9itrt  and  V  aj»j  1 
fuitersj  ice.    ¥c\  Coke  Arg.  2  Le.  191.  Trin.  28  Eliz.  in  pL  240.  ^^^J 

there  be  but  one  fuitor ;  for  that  the  fttitors  are  jodget*  and  therefore  the  demandant  muft  foe  ac 
conuaoii  law,  there  being  a  failure  of  juftice  within  the  manor.    4  Inft.  ayo.  cap.  58. 

6.  In  eje&nent  brought  of  lands  in  ancient  demefne,  it  was  re-  it  was  ad« 
fotved  that  eepybM  lands  are  as  the  demdhes  of  the  manor,  and  are  ^^oi^ 
the  lordU  freehold,  and  dierefbre  not  impleadable  but  in  the  lord's  bmng  par. 
Gouxt.     Ore.  J.  559.  pi.  5.  HilL  l^  Jac.  fi.  R.   Pymmock  v.  eel  of  the 

VimLAmr  manor  are 

Xlcwer.  plaidabto 

at  common  law  $  and  the  fraktenemeots  held  of  the  lord  «r»  pleadable  only  in  the  Iard*i  coiin^ 
X  Lev*  405.  Mich.  6  W.  &  M«  in  C.  B.  in  cafe  of  Smith  ▼.  Frampton* 

7.  jy/i  lands  are  ancient  demefiie  hut  lands  bdden  trnfieare^  and  *  The 


\ 
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of  Fitzh.  confequently  lands  held  by  knighNfervice  *  &c.  in  fee,  are  not 
(by%!^htt  *n«c"t  demefne.    F.  N.  B.  13.  (D) 

fervice  and  in  fee)  but  the  French  edition  is  as  here.— F.  N.  B.  14.  (B)  S.  P.  aotordiogly ;  for 
the  tenaots  in  ancient  dcmefiie  nre  called  Sokemans,  viz.  tenants  of  the  plough.— —Br.  Ancient 
Demefne,  pi.  41.  cites  S.C.— ~S.  P.  Arg.  Lcaja.  in  pi.  3 15.  2  Le.  190.  Arg.  in  pi.  t4c. 
*— 4  Inft.  270.  cap.  e^.  S.P. 

All  thofe  that  hold  of  thefe  manors  in  fncige  are  tenants  in  ancient  demefne,  and  they  plcm^rd 
the  king*s  demefnes  of  his  mnnors,  fowed  and  harrowed  the  fame,  mowed  and  made  his  meadows 
and  other  fuch  fervices  of  hu(bandry»  for  the  fuilenance  of  the  king  and  his  honourable  hou^ld* 
maintenance  of  his  liable,  and  other  like  neceflaries  pertaining  to  the  king's  hulbandry.  4 
Inft*  169. 

8.  The  rent  may  be  parcel  of  the  manor,  and  fo  mav  the /ervicfs^ 
though  the  land  is  frank-fee^  and  whatever  is  holden  of  the  manor  is 
not  part ;  per  £vre  J.  And  per  Holt,  land  holden  of  the  mati^ 
cannot  be  faid  to  oe  part  of  the  manor.  12  Mod.  13.  Mich.  3  W, 
ic  M.  Parker  v.  Winch. 


(A.  2)     Tried  How. 

Br.  Mort-  I.  A  Ncient  demefne  vns  tried  per  patriam^  but  no  argument 
ddnceftor,  X\  niade  of  it)  hut  the  parties  joined  tffue  upon  it,  and  all 

si  c.^'and**  found  for  the  plaintifF*   Quod  nott.    Br.  Ancient  Demefhey  jJ.  27. 

10  E.  3.  cites  8  Aff,  35, 

and  M. 

9  £.  2.  accordingly.  S.  P.  Br.  Ancient  Demefne,  pi.  ^9.  cites  9  AiT.  9. 

2.  Recordare  came  into  ancient  demefne  to  remove  the  plea,  be- 
caufe  the  tenant  claimed  to  hold  at  the  common  lawy  and  at  the  day 
they  were  at  ijfue  upon  the  caufe  if  the  land  was  ancient  demefne  o\ 
noty  and  found  for  the  demandant^  by  which  he  recovered  feiftn  of  the 
land  in  hank.  And  fo  fee  that  they  hold  plea  in  bank,  upon  ori- 
ginal commenced  in  the  court  of  ancient  demefne.  Br.  Qaufe  de 
Remover,  pi,  29.  cites  30  E.  3.  27. 
br.  Ancient       3.  Where  a  man  pleads  ancient  demefne^  &c.  th(  court  will  not 

Demefne,  write  for  the  record  of  Domefday  to  prove  it,  but  the  party  fball 
ph^3.  Cites  ^^^^  j^  ^^  fj'j  p^^'^i ^^  y^^^  ^^  f^^  jy^j  jjj  j^g  jjjjj^  ^^^     Quaere  if 

Br.  Mon-  C.  B.  may  write  to  them ;  for  Nefcitur  quae  earum  eft  altior  curia^ 
ftraverunt,  and  the  other  party  may  bring  in  the  fame  record  fub  pede  figilli  to 
sic.'  ^'"   P^^^  itfrank-fecj  if  he  will.     Br.  Record,  pi.  33.  cites  39  E.  3.  6. 

In  writ  of  entry  fnrdilTeifin,  iffiie  beingtaken  whether  the  manor  of  S.  in  com. 

[>l  ^S  1    ^*  ^'^  ancient  demefne  or  not.    The  court  ordered  the  tenant  to  have  the  hock  9/ 
t7  "   J    D^/day  in  court  fuch  a  day  at  his  peril,  and  it  was  brough  into  C.  B,  accordingly  ^ 
nultimui  OKf  of  Coan^try^  tuitb  tb:  artiorari  winch  ijjfiud  out  of  Chancery^  nnd  tUt<S(d  to  the 
ireafvrernndchaiKbfUin.ftbt  Exchequer ^  See.  by  M'hich  record  it  was  found  ancient  demefne,  and 
judgment  that  the  tenant  eat  inde  fine  die,  and  that  the  demandant  (hould  fue  in  ancient  demeihc 
ri,&c.    D.  250.  b.  pi.  87.  cites  a  precedent  Mich.  3  H.  8.  in  C.  B.  Rot.  341. 

.KTue  was  '  4.  It  appeals  that  all  the  land  which  is  intituled  in  the  Domefday 
^^^'IZrof  ^^^ '"  ^^^  Exchequer  under  tit.  Terra  Regisy  Terra;  £.  Regis  tf 
'oue^Ty  Confeffhris^  or  Terra  Regis  W.  Conqueflorisy  is  ancient  demefne; 
M^':ir>  ancient  and  thofe  which  are  intituled  under  other  titles,  as  Terra  Epifeopi  S» 
demef.ic,  ^^^  jj^^fg  ^re  not  ancicnt  demefne,  and  pica  was  made  there,  where 
uHut**^       j^  was  (he^en  that  the  manor  of  D.  was  ancient  demefne  i  that  in  this 

*        '  viU 
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t/;7/  an  3  manors  of  one  niim^y  0d  that  they  hold  of  the  mivicr  which  f^ojrjted 
is  tinder  this  tit.  Terra  Epifcopi  E.  and  not  of  the  manor,  which  ^^^/"^!]"" 
is  under  this  title  Terra  Regis \  quod  nota,  and  fo  he  confeffed,.  .Wi/w/fiM* 
and  avoided  the  record  v/hich  A^'as  fhcwn  to  prove  the  ancient  de-  ^*.  Oom'ftUy 
mefne.     Br»  Ancient  Dcmefne,  pi.  5.  cites  40  E.  3.  45.  Vt/Zril^M 

the  day  the  plainiiflf  had  the  book  brought  into  court  by  a  pofter.  It  appeared  that  FihtMrd  the 
Ccifff'oTf  anno  18  rogni  fui,  l\7({ pven  ttlt  inan^r  to  thf  'ahlytt  of  R.  ^»v/t1»nt  it  tcti  not  und'f  the  title  He 
Ttrrte  Rfgti ;  for  all  lands  held  in  ancient  dcmcfne  which  the  Confeflbr  had,  were  written  by  Wil- 
liam ilie  Conqueror!  anno  20  of  his  rei.'^n,  in  the  book  of  Domcfday,  u»ider  the  title  dc  Tcrrje 
Regis,  and  thcfe  arc  all  held  in  ancient  dcmcfne  at  this  day  ;  but  thofc  which  were  given  away  by 
the  Confeflbr,  and  which  arc  not  written  in  Domcid  \y  under  that  title,  are  not  ancient  dtmefnty 
and  a  refpondeas  onfler  was  awarded.  Cited  by  Holt  Ch.  J.  i  SUk.  57.  pi.  2.  as  Patch.  9  Jac.  iu 
X.B.  Rot.  3165.  Sanders  V.  Welcli. 

5.  It  IS  in  a  manner  agreed  that  the  land  in  the  Domefday  book  -f^^y  him 
which  comes  under  tit.  Terra  Regis  E,  or  under  Terra  Regis  oniyj  jujl^  ^'j^a't 
which  is  intended  IP\  the  Qjnqueror^  in  whofe  time  the  book  was  the  www  of 
made,  (hall  be  intended  ancient  dcmefne;  and  the  plaintifF^m^^^  T.whkb 
divers  charters  by  infpeximus^  which  rehearfed  that'  W,  the  Conqueror  "k^Jjoftht 
dediti  concejftty  6f  confrmavity  ice.  the  faid  manor,  to  prove  that  it  carlofCbtf^ 
was  land  of  W.  the  Conqueror,  and  becaufe  dedimus  may  be  a  con-  'f  ^'  '^ 
firmation^zxA  the  grant  of  land  in  poflellion,  &c.  therefore  per  Belk.  ^;^^/ 
this  is  no  trial  that  it  was  the  land  of  W.  ^he  Conqueror,  or  of  tht  DomtjL 
king  E.  and  alfo  that  ancient  demefne^^?//  not  be  tried  by  charter^  dnyhook^ 
nor  in  other  manner  but  only'  by  the  Dome/day  book ;  quod  nemo  ^^^^^^^"' 
ncgavit,  and  therefore  the  plaintiffs  were  nonfuited,  and  by  him  per  conci- 
the  lands  of  other  lords  are  alfo  in  the  Domefday  book  under  other  li«m  regis* 
titlfis.    Br.  Ancient  Demefne,  pi.  9.  cites  49  E.  3.  %2.  aw^SIT  ** 

fomf.  time  in  thfjeifin  of  tU  Hicr.  Quaere  inde,  and  the  manor  above  \\i\s  under  tit.  Teriic  St%  Sitphimp 
and  chtrefore  not  ancient  demefne  as  held  there.    Ibid. 

6.  In  affife  the  tenant /aid  that  he  held  for  term  of  life^  the  rever^ 
Jion  to  the  king^  and  prayed  aid  of  him,  and  had  it,  and  procedendo 
came  after  into  the  Chancery,  and  the  king  faid  uj>on  the  aid  that 
the  land  is  within  K.  which  is  ancient  demefne  of  the  king,  as  of  the 
dutchy  of  Lancajler^  and  held  of  K.  and  was  certified  accordingly 
by  the  Domefday  book.  And  per  tot.  cur.,  this  is  not  to  the  pur- 
pofe,  becaufe  the  king  may  have  his  aclion  of  deceit  \  and  per 
Cheney  and  Culpeper,  The  king^  of  a  thing  of  the  dutchy^fhall  be  as 
a  common  perfon^  and  that  by  leafc  for  life  by  the  dutchy  feal,  if  the 
tenant  in  aflife  prays  aid  of  the  king,  the  aliife  (hall  be  taken  im« 
mediately.     Br.  Ancient  Demefne,  pi.  15.  cites  ii  H.  4.  85, 

7.  No  caufe  is  fufficient  to  remove  a  plea  out  of  ancient  demefne, 
hat  that  which  makes  the  land  frank-fee  \  per  Brian.  Br,  Ancient 
Demefne,  pi.  35.  cites  i  H.  7.  30. 

8.  If  ancient  demefne  is  pleaded  of  a  manor^  and  denied,  this  (ball  I^i^e  wa« 
be  tried  by  the  record  of  the  hook  of  Domefday  in  the  Exchequer ;  hut  ^^^^^^ 
if  iflue  be  taken  that  certain  acres  are  parcel  of  the  manor  which  is 
ancient  demefne,  that  (hall  be  tried  per  pais;  for  it  cannot  be  tried   f  ajq  "1 
by  that  book.     9  Rep.  31.  a.  in  the  cafe  of  the  Abbot  de  Strata  ^  ^^^  -* 

Alarcella.  contained 

in  a  fine  were  ancient  demefne,  pretending  that  they  were  parcel  of  the  m-mir  •f.Btnudtn  in  the 
CO  inty  of  Northaniptonr nhich  uas  pretended  to  be  anc;v-nt  demefne,  and  the  book  of  Bbmefduy 
be-ng  broug'U  into  courti  it  .ipiieored  chat  the  .tianor  ot  liowilea  in  the  county  of  Leicefter  was« 

N  n  4  but 
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but  not  the  Minor  of  Bowden.iruhe  county  of  Noithanugtob  ;  and  though  ft  was  infiftod  tint  the 
inanor  of  Bowdeii  tvM  hvih  h-the  wunty  wf  Lticr/kr  ami  hartik^tn^  yet  it  was  not  regiirdH,  tKe 
Domefday  book  being  againft  the  <plaimifF.  iBniwol.  49.  T^.  1 5  |ac.  Grifin  v.  Palnaw>  ■ 
Hob.  i33.  pi.  230.  Aoon.  but  S.  C.  accordkifly,  and  that  <b  the  plamtilF  waa  barrad. 

}m9.  106.  Q.  In  eje£hncnt  for  land  in  Long-hope  in  the  county  of  GIou- 

H^gS*  ^'  ccfter,  the  iffiic  was,  whether  it  was  ancient  dememe  or  not, 

5.  c.  ac.  and  at  the  trial  the  Domefday  book  was  brought  in  by  an  officer  of 

cordingly  %  the  Exchequer,  by  which  it  appeared  that  Hope  was  ancient  de- 

wtndham  ^^^'^^  ^^^  nothing  WHS  mentioned  of  Long-hope,  thereupon  they 

J.  thought  offered  to  prove  by  the  fteward  of  the  manor  ar^  others  that  it  was 

It  might  he  the  fame  as  was  formerly  called  Hope,  and  lately  had  got  the  name 

proof  of  ^  ^^  Long-hope,     And  Windham  J.  was  for  examininff  the  wit- 

mm^SBh  neffes,  but  ail  the  court  econtra,  and  that  he  had  failed  of  de  re- 

becaufe  cord  to  prove  the  ilTue;  and  if  the  truth  was  as  fuf^ied,  they 

i^*by  Uio  ''^^g^^  ^^®  helped  it  in  pleading,  that  it  was  known  by  the  one 

court  unqn  Dame  and  the  other,  and  ^at  Long-hope  and  Hope  are  one  and 

the  book  the  fame  vill.    Sid,  147,  pi.  6.  Trin.  15  Car.  2.  B.  R.  Holdy  v. 

and  not  by    HodffCS. 

juiy,  and      '^^^g"* 

compared  it  to  a  trial  of  infancy  by  infpcdioa  and  affidavits ;  but  caoteri  e  contra,  and  fo  it  was 

ruled. 


Sectit  Toll  ( B )     What   Privileges  the  Tenants   fhall  have. 
<*2''jy;*-  *  Toll  Free. 

reafon  why 

fuchtCTiante  ^  ,^  ^pHE  Y  TDzy  fell  or  buy  o;(itt^  or  otljer  beafts  U  manurt  their 


charged  of  hni^^  and  maintain  their  boufey  without  paying  toll  in 

coU>  is  be-    every  market  and  fair  throughout  the  realm,     f  7  H.  4.  44.  b. 

U^ds  of''     ^'  ^'  *^^'  ^'    ^9^'  ^'  ^5-  ^'  ^^  ^^^  pi^^'] 

Edward  the  Confeflbr,  and  William  called  the  Conqueror,  fet  down  in  the  book  of  Pomefday  were 
ancient  demefno,  and  fo  called  Tcrrft  ^2P^*  '"^  ^^7  ^^^  ^^  provide  viAnalsfor  thejj^in^s  gar- 
rifons  in  thofe  troubleCome  ctmesi  ice.  They  had  this  privilege  among  others  that  quiece  exerce* 
rent  aratra  &  temun  excolerent ;  this  was  faid  by  Coke  to  luvo  been  found  by  him  in  an  ancient 
reading,    a  Le.i9i.  in  pi.  140. 

f  Br.  Ancient  Demeine,  pL  J4.  cites  S.  C.  but  is  only  a  ihort  note  referring  to  another  place^ 
but  mentions  nothing  particularly  as  to  this  point,  and  tbe  place  referred  to  is  roifpriote^ 

I  Fitzh.  Toll,  pi.  8.  cites  5.C.— *>F-  N.  B.  128.  (D)  S.F. 

In  an  aAion  on  the  cafe  for  not  paying  toll,  the  defendant  faid  that  he  held  certain  lands  of  R« 
lord  of  the  manor  of  H.  which  manor  is  ancient  demefne,  of  which  manor  all  the  tenants  hate 
been  free  to  fell  or  buy  beafts  or  other  things  for  the  manuranoe  of  their  lands*  and  mainiteoance  ef 
their  houfes,  without  paying  toll  in  any  market  or  fair,  lee.  and  fo  juftifies  that  he  came  to  tbe 
fame  market  and  bought  certain  beafts,  as  the  plaintiff  had  declared,  and  ihat  fome  of  them  be  oftd 
about  his  manurance  of  his  lands,  and  fome  of  tbem  he  put  into  paftureto  make  them  fat,  and  more 
lit  to  be  fold,  and  afterwards  he  fold  at  fuch  a  feir,  lee.  And  the  opinion  of  the  eonit  was  with  the 
defendant,    a  Le.  291.  pi.  040.  Arg.  cites  7  H.4. 1x1. 

« 

]br*  Ancient  [2.  If  a  tenant  be  a  cemaicn  nurKhant  to  hyy  and  fiH  cattle  in  a 
^tl^  "cites  ^^^  *"^  market,  and  hi  htys  cattle  to  fell  again,  ana  within  half  a 

.  C.  but     y^ar  i^er  fells  them  again  at  a  fair,  yet  he  maU  not  pay  toll,  but  is 

P  does     within  the  privilege.     7  H.  i.  44.  b.  curia.] 

sot  appear.  *  ^         #         -r-  -i~f  « 

■    ■      'See  tit.  Toll  (E)  pi.  i.  and  the  notes  ihcrt. 
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{  3.  &  in  this  cafe,  if  be  fells  tfaem  tbf  mxt  mariit  after  he  sr«  Ande^ 
boueht  them*  yet  he  is  withia  Ae  privilege.     7  H.  4. 44.  b,  DemcOie, 
Curia.]  i  c.  but 

S.  p.  does  not  appear.— ^Br.  Aetion  for  le  caic^  pL  37.  cites  S.  C 

[  4.  They  fliall  be  difcharged  of  toll  for  tbingi  cmangfrmn  the  /f-  Fi«l>-  TalU 
nenunt  of  which  they  are  feifed  in  ancient  demefiie,  ^fiUfnr  their  |}*c  *-!!l!f 
Jufienance.    9  H.  6.  25.  b.  j  2  ina.  tif« 

5.  p.  cites 
S.  C.—- F.  N.  B.  14  (£)  S.  P.-*— Ibid.  laS  (D)  S.  P.  «  {Thefe  wdlnds  feem  to  be  fuper- 

llaout.]' 

r  5.  S0  diey  fliall  be  difcharged  for  things  AZf  arifing  upm  the  Br.Andent 
fiithM.    19  H.  6.  6.  66.  b.]  ^'SSm 

S.  C.  and  S«  P.  by  Newton  Ch.  J.      ■     S.  C.  and  S.  P.  cited  Arg.  4  Le.  191.  pi.  14a        1  Inft. 
4ftl.  5.  P. 

[  6.  S§  they  (hall  be  difcharged  of  toUyir  their  goods  bought  for  F]tzh.Tolb 
ihefupport  of  their  ejlate^  according  to  the  quantity  of  their  tcne-  l]'c'^^ 
ment  in  ancient  demefne,  as  for  their  cattle  and  other  things  ne*  s!  p!  bf  aU 
ceflary.    9  H.  6.  25.  b. J  the  jufticea 

F.  N.  B.  aaS  (A)  fays  they  ihall  be  quit  of  toll  for  their  goods  and  chattels  which  they  mtrchan* 
dizer  with  others*  as  well  as  for  their  other  goods ;  for  the  vrrit  is  general  Pro  imiit  ^  nSusJmt^ 
Jcc.  ■  And  Ibid.  (D)  tenants  at  will  within  ancient  demefne  ihaU  be  difcharged  of  toll  as  weA 
as  the  free  tenants^  or  the  tenants  for  life  or  years  of  lands  in  ancient  demefne  fiiall  be  difchargeA 
of  toU  for  their  goods  «i»-They  (ball  be  difcharged  of  toll  of  all  things  bought  for  their  owa 
ufe.    %  Le.  191.  Arg.  cites  aS  AflT.  nit.  by  Thorp*  Green  and  Setoa. 

r  ji  They  (hall  be  difcharged  of  toU  for  things  which  they  bdy  Br.Anckot 
to  manure  their  foil.     i9H.6.66.b.J  ^^Tc 

andS.P. 

r  8.  Quaere  if  they  flull  be  difcharged  of  toU  of  all  things  Br.  Anacog 
whUh  they  feU  and  buy.     19  H.  6.  66.  b.  J  J^^fSjc 

S.  C.  and  S.  P.  accordingly w— In  trefpafs,  the  plaintiff  Ihewed  that  the  town  of  Ixicefter  waa 
ancient  demefne,  and  that  the  inhabitants  thereof  had  ufed  to  be  difcharged  of  toll ;  and  that  the 
<|oeen  by  bar  letters  patents  had  commanded  all  baylilli,  mayors*  iheril^,  Ac.  that  thufe  of  Lei* 
cefter  fliould  be  difcharged  of  toll*  notwkhftanding  whiclithe  defendant  took  toll*  &c.  and  thou^ 
he  did  not  fliew  that  it  was  taken  of  fuch  things  which  were  for  provifion  for  their  houfes  or 
manuring  of  their  lands*  Shuie  J.  ws^of  opinion  tliat  an  inhabitant  within  ancient  demefne^ 
though  he  be  not  a  tenaot*  ihall  ha^  the  privileges.  Adjoroatur.  a  Le.  190.  pi.  140.  Tna. 
aS  £liz«  B.  R.  Town  of  Leicefter's  cafe. 

Jf  9.  Nota,  in  juftice  Hutton^s  reports  there  is  cited  one  Ward's  Or«fcK.aa^ 
e  to  be  a4ju<ked  in  B.  R.  28  £liz.  touchine  the  toll  of  the  town  of  ^^^^*    ' 
Leiftock  in  Suffolk,  where  it  was  adjudged  that  the  privilege  of  33  Eijc 
ancient  demeihe  does  jm/  extend  to  him  that  is  a  merchant^  or  that  trades  B.  R.WarA 
and  gets  his  living  by  buying  and  fellings  but  the  privile^  was  au^  &  c."aoA 
nexui  to  the  perfon  in  refpeil  of  the  land^  icilicet,  becaufe  they  ma-  was  for 
nure  the  demeans  of  the  king,  and  provide  corn  for  the  garrifons  tithes  of 
of  the  king,  and  purveyance  was  not  then  in  ufe,  but  the  privi-  ^erchanT 
lege  is  intended  for  thofe  things  which  arife  or  are  to  be  ufed  in  aiae*  and* 
the  land,  or  for  his  family  that  manures  the  land.]  adjudged 

for  Che  d^ 
fendaot  I  bat  gave  no  pnblick  reafeo  for  it ;  but  privately  <did  agree  between  themfelves  for  th* 
lMbR>nc<  ol  Che  mattcri  for  Wng  iaad,  ttura  is  no  leafoa  tt^sy  lliQokl  be  difcharged  for  mer. 
4  cLaodiae^ 
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chandize,  and  that  (o  are  the  books.— -Lc  i^i.  pi.  315.  Trin.  30  EHz.  B.  R.  the  S.  C.  adjuds^ 
Qiiod  quereos  nil  capiat  per  Billara.  a  lull.  ati.  S.  P.  accordingly*  ■  .S.  p.  Arg.  %  Lc  191. 
pi.  24c. 

S.  P  Br.  10.  TTie  tenants  in  ancient  demefne  (hall  go  fuit  of  tell*     Br, 

.c^icTp^if^  Ancient  Demefne,  pi.  49.  cites  the  Regifter,  fol.  260. 

%$.  cites  F.  N.  B.  fo.  ii8. 

[481] 

Fol.  322.     (C)  Who  fliall  be  a  Tenant  to  have  the  Advantage 
.^*'*^^*^  of  the  Privilege.     In  Refpecl  of  the  EJiate^ 

Fit2h.Toii,  [  i.cr^ENANT in  fie  of  ancient  demefne  fliall  have  the  pri- 
•r».^8.cite«  X    y-[ggg  ^Q  i,g  toll-free   in  fairs  and  markets.     9  H.  6. 

25-  b.]^ 
•Ftizh.Toil,       [  2.  So  tenant  at  will  of  ancv*nt  demefne  fliall  have  the  privi- 

p!.  8.  cites    i^gg  jQ  be  toll-free.     9  H.  6.  25.  b.l 

corJiiigly.— — F.  N.  R.  28.  (D)  S.  P.  accordingly,  and  fo  of  tenant  for  yian.  S.  V,  by 

Shuce  J.    X  Le.  1^1.  in  pi.  240.  cites  37  H.  6.  27. by  Moile. 

(C.  2.)     What  other   Privileges   they   fhall  have 

befides  being  Toll-free. 

Tenants  of  j.  npnQSE  of  ancient  demefne  Jhall  n^  fue  at  the  jheriffs 
prroen!c  tourns^  and  they  fliall  be  excepted  from  juries  and  a^e. 

ihaiibe  tx-   Br.  Ancient  Demefne,  pi.  43.  cites  F.  N.  B.  fol.  *  166. 

.  tm^t  frnm 

*thc  ket,  view  offraHJk''fhHge,  and  from/betifs  tevms,  Br.  Ancient  J>emefne,  pi.  49.  cites  the  re- 
gifter  fol.  181.  «  F.  N.  B.  166.  (F) 

Br.  Tenant  2.  Franktenants  in  ancient  demclhe,  and  tenants  at  will,  fliall  he 
&^.^r25.  SU*'^  ^^  ^°'^'  pontage^  and  the  like,  and  the  lord  alfo.  Br.  Ancient 
cites  s.  c.     Demcfee,  pi.  43.  cites  F.  N.  B.  fol.  128. 

&  S. P.  ac- 

•  corUingly.— Br.  Privilege,  pi.  56.  S.  P.  accordingly.—^  S.  P.  and  fo  of  Palfage.    F.  N.  B.  14. 

•  (E)  and  228.    (B)— ^.  P.  and  fo  of  Murage.    Arg.  2  Show.  75.  in  pi.  59. 

•  F.  N.  B.        3,  To  the  end  thefe  tenants  might  apply  themfelves  to  their  la- 

"•  ^}^'T'  hours  for  the  profit  of  the  king,  they  had  fix  privileges.  ♦  ift.  That 

f  F.N.B.'  they  fliould  not  he  impleaded  for  any  their  lands,  &c.  out  ofthefaii 

^  i4.(E)S.P.  manor^  but  have  juftice  adminiftered  to  them  at  their  own  door  by 

•  havc^lands  *®  ^'"'^  ^^^^  ®^  ^^8*^^  ^^^^  direded  to  the  bailifFs  of  the  kind's 
aTthe  com-  nianors,  or  to  the  lord  of  the  manor,  if  it  be  in  the  hands  of  a 
mon  law.  fubjeft,  and  if  they  were  impleaded  out  of  the  manor,  they  may 
—-And  abate  the  writ,  f  ^^l/j  They  cannot  he  impanelled  to  appear  at 
new  notes  Wefiminjler  or  elfewhere  in  any  other  court  upon  any  inqueft  or 
there  (c)  trial  of  any  caulc,  %  3dly,  They  2X^free  and  quiet  from  all  toll  in 
fays,  that  IS,  fairs  or  markets  for  all  mings  concerning  hufl)andry  and  fuftc- 

.  not  other*  n^nce.  II  4thly,  And  of  taxes  and  tallages  by  parliament,  unlefs 
lands  in        thcy  be  fpeciaily  named,     **  5thly,  And  of  centrihuticn  ta  the  /jr- 

.  fri^nk*fce>  p^^g^  ^^/j^  knights  of  the  parliament^  &c.  ft  6thly,  If  thcy  be  fe- 
*"'*'^**''  .  verally 
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Veralljr  dWraincd  for  other  fervices,  they  all,  for  faving  of  charges,  |*  j^^fj;^! 
rcxzy  join  in  a  writ  of  monjfravrrunt^  albeit  they  be  feveral  tenants,  f^^y^^ 
Thefe  privileges  remain  ftill,  although  the  manor  be  coine  to  the  fxvomout 
hands  of  fubjefts,  and  although  their  fervice  of  the  plough  is  for  °^^^^^j 
the  moft  part  altered  and  turned  into  money.     4  Inft.  269.  Saions. 

Br.  Ancient   Dcmcfnr,   p|.  42.— —4  Inft.  270.  c:«p.  4^.  9.  P.       •  +  See  (B) 

H  F.  N.  B.  14.  (F.)  S.  1».  nccordinglr.  ***  F*  >••  B.  14-  (E)  S.  P.  accoixUnglf.— - 

Ihid.  11%.  (C  S.  P.  accordingly. Br.  Privil^j^e,  pi  56.  S.P.  circs  F.  N.  B.  tf  F.  N.  B. 

14.  (D)  Sec.  tir.  Writ  of  Monftr-ivernnt. And  they  (ball  be  acquitted  from  amercements  of 

the  Cfiunty.     F.  <N.  R.  14  (E>  in  the  new  notes  there  (h^  cites  claui*.  12  H.  3*  memb.  xi.  and 
fjy€  fee  32  £•  3.    Monftraverunt  6.  and  Rot.  Pari.  6  £.  3.  No.  3. 

4.  Ancient  deme<he  is  no  exemption  for  fcrving  the  office  of  a  [  482  1 
high  cmjlable.     2  Show*  75.  pi.  59.  Trin.  31  Car.  2.  B.  R.  the  ygnt,  344. 
King  V.  Bettfworth.  Amm.  s.  p. 

accordingtyy  and  fecms  c»be  S.  C* 
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(D)     In  Refpca  of  the  Per/on. 

[i.T  F  a  lord  be  a  tenant^  and  lives  in  ancient  demefne,  he  fliall  pi.^.**cit« 
^  be  difcharged  for  all  his  houihold,  having   regard  to  the  s.  c.  but 
quantity  of  his  tenement.     9  H.  6.  25.  b.J  Lf****^ 


(E)    In  what  ASlions  and  Suits  it  will  be  a  good 

Plea. 

[  I.  TTTHERE  by  recovery  in  the  aSion  the  land  will  be  frank  Br.  Ancient 
^^  ///,  ancient  demefne  is  a  good  plea.     8H.6.3S-]  JtTo  ciJet 

S.  C.  and  the  S.  ?.  feems  admitted  by  Babblngton  J.— -Ibid.  pi.  37.  cites  S.  C.  and  S.  P.  feems 
admitted.        See  pi.  18. 

[  2.  In  real  anions  ancient  demefne  is  a  good  plea.  8  H.  6. 1.]  5^'^"*^'*°^ 

pi.  21.  cites  S.  C.  the  tenant  pleaded  that  the  land  was  ancient  demefne,  and  pleadable  in  the 
court  there  by  petit  writ  of  right  clofe,  0ec.  and  demanded  judgment  if  the  court  would  take  co» 
n>ifancc— 4  Inft.  270.  cap.  58.  S.  P.  accordingly.— It  wa-j  agreed,  thai  no  freehold  held  in 
ancient  demelne,  could  be  recovered  in  the  court  of  the  king,  and  that  though  the  freehold  were 
not  to  be  recovered  by  the  action,  yet  iftht  pejftffMn  w.it  to  h*  rtcovertd  hy  tb*  adion  brought  in  the 
kin^^s  court,  ancient  demefne  is  a  good  plea.    47  Hill.  10  Tac.  in  pi.  53.  2  And.  178.  pi. 

'lor.  Hill.  4)  Eliz.  S.  P.  accordingly,  and  therefore  it  was  held  a  good  plea  in  ejedbnent.    Smith 
V.  Ardcn.  In  all  real  actions  it  is  a  good  plea.    4  Inft.  270.  cap.  58. 

[3.  In  a  writ  of  ward^rf  landy  ancient  demefne  is  a  good  plea.  F«t2h.  An- 

10.  citrs  46  E.  3.  r.  S.  P.  accordingly.— S.  P.  Hob.  47.  in  pi.  53.  accordingly,  and  cites  46 
E.  3. 1.— ~Br.  Ancient  Demefne,  pi.  7.  cites  46  £.  3.  1.  S.  P.  accordingly.^— 5  Rcp«  105.  a* 
S.  C.  St  S.  P.  cited  accordingly,  per  cur. 

[4.  In  a  writ  of  mefne  is  a  good  plea,  becaufe  the  tenancy  ^Br.An. 
may  come  in  debate  in  this  writ*  ♦  21  Ed.  3.  10.  J  28  Ed.  3.  ^l^^^{^ 
95-  adjudged.]  J^dtS 

O.    V«.  oC 

S.  p.  accordin|ly,  per  tot  cur.— *4  Inft.  270.  cap.  ^8.  S.  P.— S.  C.  cited  accordingly,  per  cur. 
5  Rep.  10;.  a.  X  Fitzh.  Mefne*  pi.  17.  cites  S.  C.  Sl.  S.  P.  accordingly.  ■ 

t'Uzh'  Ancient  Deroefncy  pi.  26.  cites  S.  C.  accoidiiigly. 

[5.  In 
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•  Br.  An*  {  5*  Ift  fv^lfvfw  iiicieiit  demefiie  is  a  good  plea»  becai^  bf 

^^^^  hrtendment  me  freebold  will  come  in  debate.  4  H.  6.  19.  *  7  IL6u 

^.  cteM  35*  b.     21  Ed.  3.  10.  51.     29  £d.  3.  o.      30  Ed.  3.  i2«  b.  ad« 

s.  &  b«t  judged  contra;    %  1 7  Ed.  3.  52. 75.  tul  the  realty  comes  in  debate^ 

X?, 4(M  bccaufe be  may  traverie  the  takixig:.] 

iherew  -1  Fitih.  Antient  Bemefne,  pU  14. cites  S.  C.lc  S.  P^  ■  ■     ■  Br.  Ancient  Deaefoe» 

1^  4.  dies  4»  Ei  3.  4*  S.  P.  agreed  accordiofly.— Godb.  63.  pL  76.  cites  S.  C.  agreed  per  cur. 

r      O      •    to  be  a  food  plea.'    1   Ibid,  pi.  7.  S.  P.  faid  to  be  acconliagly,  aod  cites  46  E.  3.  b. 

L  4^3  J  4  Inft.  170.  S.  P*«         Bolft.  loS.  HiU*  8  Jac.  B.  R.  in  a  noU  iays  it  was 

ai^reed  bf  the  whole  court,  aad  that  fo  is  the  bouk  of  10  H.  7*  14.'  Ow.  1^ 
-parfch.  36  Elix.  C.  B.  in  Owen's  cafe,  S.  P.  accordingly  obiter«  and  cites  40  £•  3*  4. 

tr^^Boient  [^61.  Ia  a  ivTit  of  atc9UMt  ogmnfi  a  imUjf  9f  m  timmr^  ancieot 
»:^-^de«daeaf.n«norbagoodplea.    8  H.  6.  34.] 

S.  C.  b«t  S.  P.  does  not  appear.— -Ibid.  pL  37.  cites  S.  C.  but  S.  P.  does  not  appear  tlKft.**** 
Br.  Ancleat  PufctfUii,  pi.  7.  cites  46  £•  3.  i.  S.  P.  accordingly.— -14  H.  8.  5.  a.  cites  S.  P.  as 
adjudged  in  46  £.  ^.  s.  becaufe  it  is  of  the  pmfiu  of  the  land,  which  is  ancient  demefne;  which 
will  follow  the  nature  of  the  land  itielf.— — — 4  ln(t  »70.  S.  P.  S.  C.  cited  accordingly,  per 
cor.  5  Rep.  105.  a.«-*.S.P.  Hob.  47.  in  pi.  53. 

J'^c**"*      [  7.  In  an  a]g^  ancient  demelhe  iis  a  good  [Jca.  7  H.  6.  35.  b.] 

f).  so.  cites  S.C.%ut  S»  P.  does  not  af^^.«-— >  t^U^rtM  ijluing  via  of  land  in  aneim$  Ami^ 
^d  tmi  ^klnbitf  there  ancient  demefne  is  no  plea.  Br>  Ancienft  X>ettn^nei  pi.  3.  cites  so  H.  4. 
3 V  ■  j4ni  if  aSife  be  brought,  and  iit  iard^mmm  Utimfm  h  mumi,  tbMv  ancient  doMMfne  is  no 
pm ;  for  no  ancient  demefne  can  be  in  the  hands  of  the  loed.    Ibid. 

In  mff^  for  a  rtnt^  ancient  demefne  of  the  land  is  a  good  pleU,  becaufe  that  court  hasautboritf 
to  hold  plea  of  the  land  out  of  which  the  rent  iffues,  and  therefore  a  fortiori^  of  the  rent  | 
Arg.  D.  8.  a.  Trin.  28  H.  8.  in  pi.  X4. 

Br.  Ancient      f  8.  In  a  ^9mt  of  ttccmmi  ngmnfi  #  pimrdtMn  in  fictigt  ancient 

SrTi^^dtes  ^cn*^'^^  *5  *  8*^  1^^  becamfe  the  tenancy  may  come  in  dc- 
sTc.&s.p.  bate,  for  the  defendant  may  &y,  that  the  land  is  held  by  knights* 
mnrding.    fefyice.    21  £d.  3,  lO.  aMKudgcd.1 

ly^pertou  ^  ^    ^      ^ 

snir.— — »5  Rep.  105.  a.  S.  P.  uocordmgly,  pur  «ur.— *A«i4  In  {fencraBft  ds  It  ieunu]  in  aAtona 
aif  account,  wbeit  by  comuMm  intendaient  the  realty  fluU  come  in  ^ueftioa.  4  Inft  xTt* 
capi  58. 

*fa^'Aan»«t  £  ^  In  a  writ  of  admedurmunt  of^urt  ancient  demeihe  is  a 
ofTo^ies  V^  ^^  ^"^^  though  no  land  be  demanded,  yet  by  this  the  cora- 
s.  c.  %t  mon  mail  be  admofured,  and  by  this  the  land  wiU  be  fraak-fee. 
6.  p.  by       8  H.  6, 34.] 

Cotttngton» 

§as  by  the  judgaaent  the  land  will  be  frank-lec^-Ibid.  pi.  37.  cites  S.  C  Se  $.  P.  by  CottingtoB. 

s.  p.  and         [  10.  In  a  pifrtitim  between  tenants  in  common  ancient  demefiie 

aid%\ia^g-  "  *  6^^  P'^*»  ^^^  though  this  does  not  demand  land  dire^,  yet 
«d  a  good  uDon  the  matter  he  demands  it  a  latere,  and  fo  the  recovery  in  this 
plea  ac«  aaion  will  make  it  frank-fee.  Tr.  X2  Jac.  B.  between  Grace 
S^Sof  ^  Gt^^  per  curiam.] 

Crace  v.  Grace,  but  becaufe  feveral  difcontinuAnces  were  Ibund  upon  the  record,  judgment  was 
given  for  the  demandant.    Raym.  249.  HiU.  30  &  31  Car.  a.  C  B.  Pont  r.  Pont. 


Br.AiKienc  T  jj.  In  tr^afi  for  trampSf^  kis  grrf^  ancient  demefiie  is  no 
K>'^-  Pl«.    8  H.  6.  34.3 

$.  C.  but  S.  P.  does  not  appear  there.  Thel.  Dig.  1 14.  lib.  10.  cap.  i^  d  4*  cites  S.  C.  Ic  8.  P. 
accordingly.  ■■  S.  P.  and  fo  of  cm/iW  bis  trees.  Br-  Ancient  Demefne^  pi.  7.  cites  46  £.  3.  i.  . 
S.  P.  by  Warberton  J.  Cro.  E.  Sie.  in  pi.  S9.  ■  "It  ts  no  plea  in  ti«ipa(k  (^oare  ciaufum  fnyit  s 
lor  by  common  intendment  tha  tide  ef  the  freehold  will  not  come  in  debate.    4  Inft.  170. 

ms 
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This  privilege  doM  not  extend  to  mur  petfonal  affimtf  as  Jiht  ifM  a  liafe,  tre^Sf  ^art  claffvm 
^pf»  and  the  like,  in  which  by  conunon  iaceDdxneitt  the  tide  et  the  Aeebold  uiii  not  C9am  ia 
^Sate*    4  Inft«  270.  cap.  58*  -    ^ 

[  12.  In  St  writ  of  trefpafs  fu«r/  c^umhan  Jr^glt^  &  cdundiaS 
liicerfecit,  ancient  demefiie  is  no  plea.    47  £d.  3.  22.  b*] 

[  13.  In  trefpafi  contra  pacem^  though  the  realty  comes  in  debate^  ^t^  A«. 
yet  ancient  demefiie  is  no  plea,  becaufe  they  cannot  hold  plea  in  ^|^  J^ 
ancient  demefiie  of  a  plea  contra  pacooK    17  £d.  3.  52.  j  14.  cicet 

$.c.bue 

S.  p.  does  Qoc  deaiif  appear <— In  trefpafs  vi  ii  armis,  fo  tfast  the  kiiif  is  te  have  a  fiii%  it  ii 

hokien  that  ancient  demefne  is  no  plea ;  by  Warbnrton  J.    Cro.  £.  826.  in  pi. 

%\o    ■!  S.  P.  and  fo  upon  the  ftatute  5  R.  a.  though  the  freehold  oomes  in  debet  e,    r    m^a  "1 

f  et  ancient  demefne  is  no  ptea,  and  cites  46  E.  3.  i.  and  t  H.  7. 17*  and  the  caof*  is>    i  4*^T  J 

as  eoe  book  iaysy  that  the  ifliie  is  upon  the  wrong ;  and  the  other  book  fays  the 

court  of  ancient  demeihe  has  no  jurifdiAion.    Hob.  47.  in  pL  53^'      «3.  P.  as  to  the  ftat.  5'B«  s« 

accordingly  $  for  no  Und  is  to  be  recovered,  but  only  danuges.    fir.  Ancient  Hemeiom  pi.  jJL 

cites  a  H«  7*  17.  and  fays  that  ax  £.  4.  is  accordiagly. 

[  14.  In  detinue  for  a  charter  of  feoffment  of  certain  land  which  ^'-^-'-^t 
is  ancient  demefiie,  and  count  of  a  bailment  in  a^  town  which  is  Fof.  323. 
ancient  demefne,  yet  ancient  demefiie  (hall    not   be  any  pica.  '   ■^■■■^ 
3  Ed.  3.    Itinere  North^  title  Ancient  Demefiie  22.    43  Ed*  3* 
Ancient  Demefiie  35.] 

[  15.  In  an  affije  by  tenant  hy  ftettute-^mircbant^  antieat  demefiie  *  Orig» » 
is  ho  good  plea,  becaufe  the  plaintiiF  does  not  demand  the  free-  ^^f*-^ 
hold,  but  [to  hald  the  lands  as  chattle  for  a  certain  time]  till  he  ceTQiaT 
hath  fittisfildion.    2  Ed.  2.    Ancient  Demefiie  24.]  teux.>- 

The  woDde 
in  Fitzh.  Execution,  |»l.  1 18.  S.  C  are  (tanqoe  que  il  aveit  fue  (as  Cbateux  per  la  ftatute^}  aQ4 
lays  the  pUintilf  had  judgment  to  recover  his  feifin  and  his  damages.        s  Intl.  397.  cites  S.  P. 
Mich.  31  B.  I.  oonaa  Rega  Sboe«  Kanolp.  da  Haatingfield's  qrfs.        Ia  ailiia  brought  by  Htua^ 
f^  dtgii^  ancieat  demefne  is  a  good  plea.    Br.  Ancient  DemeOie^  pi.  3s.  cites  sa  AIT.  45. 

Note  that  the^<iif«  viincb  pvts  aj/ffif»r  tenant  by  elegit Jbali  mi  uatnd  t^fievt  it  m  emcittU  demtfmf 
and  therafers  there  does  not  lie  affifc  for  tenant  by  <aegit»  thoogh  the  fhcritf  makes  execution 
Shere ;  for  it  appears  aUewhere  that  ih^Jhtrijf  cnmnt  wmAi  tMottioit  in  ancient  demefne  ;  for  he 
fOMttti  imddk  viitb  tk$  JmuL  Br.  Parliament,  pt  Si.  cites  «a  ACL  \%.-^^^iid  alfu  Brooke  fays,  it 
feems  to  him  that  there  is  another  reafon  that  they  cannot  have  it  theret  which  is,  hcttadt  tU 
Obmr  aOmu  «rf  ^  tifrit  of  right,  mtififall  wttJn  frottflmiim^  ^fkat  affiom  bo  fittfis,  iat  t^tJbaU  St  only 
^  tm.  sOkm  gifom  ai  common  kw^  and  the  elegit  and  aime  for  tenant  by  elegit  is  by  ititute,  wxtJi 
which  thoie  who  had  conufsnce  of  pleas  before  the  ftanue,  or  the  fluriff  in  his  torny  fteward 
in  his  leet,  or  fuch  like^  (hall  noc  meddle,  anlefs  th^  ftatute  gives  them  aothority  by  exprefa 
Words  in  thofe  eonrts.  Kota  bene.  Ibid.  S.  C.  cit«l  5  Rep.  105.  b.  per  cai^  acoordingly. 
That  where  any  intereft  in  the  laad  IhaU  be  boundy  ar  chat  the  reaUy  ihall  come  into  debate*  ic 
IS  raafoaable  that  thofe  in  anciaftt  dameiiBe«  who  heft  know  to  try  and  determine  tliem»  IhaU  hava 
conufanca  thereof  S.  C.  cited  Nob.  48.  aod  Hobart  Cb.  J.  faid  he  was  of  opiniooy  that 

(hoagh  an  aflUa  aould  not  lie  in  the  king's  court  for  one  that  has  exaeucioo  by  elegit  of  Und  ia 
ancient  danieftia»  yet  he  ms^  have  id^  ia  tlie  court  of  the  manor  by  vmx.  af  right-dofe,  aal 
proteftation  to  ftie  it  io  tbe  oatUM  of  ax&  affiii^  though  the  affife  ia  this  cafe  ba  given  1^  tba 
ftatntes. 

[  l6.  In  OL  juris  utrum  rf  bis  free  iflmsy  ancient  demefiie  is  not 
any  plea,  for  it  cannot  be  ancient  demefiie  and  ixankalmoiga> 
^  Ed.  I.    Ancient  Demefne  39.] 

17.  In  a  quare  impedit  ancient  demefiie  is  no  (dea,  becaufe  if  ^-  Ancieas 


it  lb 


oitld  be  grant^  there  (hould  be  a  failure  of  rights  for  tbers  ^h^'^^ 
the/  cemnH  grant  a  writ  te  the  iijb<f.    7  H.^6.  35.  b*]  s.  C.  and 

S.  p.  ac 

cordingly  by  Babbington.-^Hob.48.  cites  8.  C.  accordingly  and  for  the  fame  reafon,  and  addf 
that  Che  reafon  thereof  is,  beeaufe  the  cemmea  law,  beiftg  as  ancient  as  their  privilege  is,  may 
SMiC  endarat  that  by  preteoca  of  privilegesi,  there  be  ^  failare  of  original  right  as  that  cafe  is* 
Aut  of  new  rights  or  remedies  brought  in  by  ftatuces  (which  art  not  prefumed  to  intend  the  pre- 
judice) it  is  otherwife. 

[  ;8.  St 
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ancient  Demcfne. 

« 

[18.  5q  in  an  a£lion  of  wafte^  ancient  demefne  i$  no  plea,  be-* 
caufe  in  ancient  demefne  they  cannot  upon  the  dijirefs  returnea 
award  a  writ  to  inquire  of  the  wajie  according  to  the  ftatute,  for 
the  (herifF  ought,  by  the  ilatutc,  to  go  iaperfon,  which  cannot  be 
fupplied  by  their  officer,  and  fo  there  (hould  be  a  failure  of  right 
and  the  land  fliall  not  be  frank-fee  by  a  judgment  in  this  adion  at 
the  common  law,  bccaufe  he  could  not  have  it  within  anciert 
demefne,  •  7  H.  6.  35.  M,  37  El.  B.  between  Green  and  Baker, 
by  3  juftices,  Walmfly  doubting  thereof.  ContniS  H.  6.  34.  by- 
all  thejuftices«] 

couit  was, 

that  icisa  t:ood  plea  to  the  jurifdiAioDi  becaufe  the  plaintiff  fhall  recover  the  pljce  waHed. 

Br.  Ancienf  Peinei'ue»  pi.  37.  cite*  8  H.  6.  34*  Br.  Ibid.  pi.  20.  cites  S.  C.    and 

7  H.  6. 35. 

[  .|         AAion  of  •w.Jtc  ufMH  ileJl'ituU  dun  not  lie  in  ancient  dfmefne^  and  //  it  was  IrutgU 

A^  r  J  at  tin  mmmm  Lnu  anatnt  Jthicfne  is  a  fvod pica  •  for  thofe  are  not  bound  by  the  fta- 
tutc.  And  fo  fee  ihai  ancient  demefne  is  not  excepted  in  the  ftatute,  and  yet  they 
are  not  bound  by  the  flatute.    Br.  Parliamenti  pi.  17.  cites  S  U.  6.  34. 35.  Br.  P^rliameaty 

pi.  101.  cites  S.  C« 

IVnfit  lies  by  iLtit  of  ri^h  in  ancient  demefne,  and  /XjA'  Live procfft  at  the  common  /.«*,  riz.  I>if» 
trefs  infinite.  Per  ^oef  and  Littleton  ^utrrt  mde ;  fur  writ  of  waile  was  not  at  the  commoo 
law.    Br.  Aneienc  Demefnet  pl«  40*  cites  32  H.  6. 25. 

In  action  0/  wafte  the  defemUnt  made  defence,  and  pleaded  to  the  jurifdidUon  of  the  court, 
becaufe  the  land  was  aiicicnc'il'jmerne,  and  the  defendant  was  ruled  to  plead  over,  becaufe  it  is 
but  a  peripnal  a6^ion ;  ar^d  per  tot.  cur.  except  Walmfley,  the  ftatute  extends  to  ancient  de- 
mefne ;  and  cites  2  H.  7*  iT«  and  21  E.  4.  1.  that  ancient  defnefne  ismo  good  p^jea  in  an  adtiqn  on 
the  ftatute  of-Glomefter.  Ow.  14,  Palch.  36.  Eliz.  C.  B.  Owen's  Cdfc— — Hob.  47.  in  pi.  ^3, 
•ices  7  &  8  H.  6.  that  a  writ  of  wafte  lies  not  in  the  king's  court,  though  it  be  of  a  leafe  for 
years  ;  and  fays  rt>e  rcafon  of  the  rafe  of  an  aAion  of  waft*-?  H.  6.  35.  and  %  H.  6.  34.  is,  that 
if  a  new  afVion  he  givfn  h>  l^;uute  which  lies  in  the  king's  courts,  .ind  will  not  lie  in  ancienC 
demefne,  yet  if  the  :««ftmn  mcdolcs  dir<-cl!y  with  the  polfenion,  you  Ihall  rather  lofe  your  aAion 
than  liave  it  in  the  king's  cuun  tu  ttic  prejadico  of  the  privilege  of  ancient  demcCne. 

19.  Aftion  by  writ  of  rights  according  to  the  cujhm  of  the  manpr^ 
cannot  be  brought  by  the  tenant  by  elegit.  The  reafon  feems  to  be 
inafmuch  as  the  elegit  Is  given  by  the  ftatute  oi  Wcjlnu  a.  cap,  18. 

'  which  is  after  the  cuftoin)  which  ftatute  is  genend^  and  yet  does 
not  bind  ancient  demefne ;  and  fo  fee  feveral Iratutes  are  which  are 
genera],  and  do  not  except  ancient  demefne,  nor  county  palatine, 
nor  the  Cinque  PortSy  and  yet  by  the  reafonable  intendment  of  the 
ftatute  thofe  fliall  not  extend  to  them ;  and  the  reafon  alfo  is,  that 
men  of  thofs  places  do  not  come  to  the  parliament  as  knights 
and  burgeffes,  and  therefore  it  feems  that  cejpwit  does  not  lie  in 
thofe  places.  Quaere  of  writ  of  mefne  with  for c^judger,  Br,  Par- 
liament, pi.  99.  cites  22  Aff.  45, 

20.  Note,  that  land  which  is  ancient  demefne  cannot  be  put  in  txe^ 
cution  by  the  flierifF.     Br.  Parliament,  pi.  99.  cites  22  Aff.  45, 

were  adjudged  to  he  extendable  upon  a  f^atute-ftaple  or  tlatute-merchant.  Mo.  an.  pi.  351. 
ciies  it  as  ab/ut  25  Eliz.  B.  R.  Martin  v.  Wilks.-^— Ibid,  cites  S.  P.  adjudged  Hill.  1*1  Jac  C.^B. 
Rot.  1541.  Cox  V.  Barndby.'-r— 5  Rep.  105.  b.  S.  P.  accordingly  per  cur.  obiter.— —2  IniL 
3^7.  S.  P.  cites  7  H.  7. 1.— 4  Inft.  270.  S.  P.  and  that  it  is  the  fame  m  ekrir,  citf s  1  E.  1.  Exe- 
cution. xtS.  15  E.  3.  ibid.  62. .8  E.  5.  ibid.  36.  7  H.  4.  19.  19  H.  *'.  ^)4'  — HnnvnK'234.  Htli. 
10  Jac.  Coke  v.  B  ^rufley,  S.  P.  hftM  .'iccordingly,  that  it  is  ek^cadable  for  dcSt.  Hob*  47.  pi.  53. 
Cox  V.  Barnflf*  S.  C,  adjudged  accordingly. 

21.  Formedon  in  defcender  is  given  by  the  ftatute,  and  yet  an- 
cient demefne  is  a  good  plea  j  per  Cokain  J.  But  per  Martin  J. 
thofe  of  ancient  demefne  cannot  imphajd  by  a^lion  given  by  ibt 

Jiatute ;  for  they  arc  not  parties  to  the  maJcIng  of  it,  nor  to  the 

cicdioh 


Lands  in 

ancient 

demefne 
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elc6Kon  of  knights  and  burgeffes,  nor  they  do  not  contribute  to 
the  expences  of  them,  fo  that  this  aftion  docs  not  lie  there,  but 
they  may  have  aSiion  according  to  their  cujiom  \  for  London  has  no 
^ion  of  wafte  by  the  ftatute;  but  note  that  they  have  adHon  of 
wafte  in  their  huftings  by  their  cuftom.  Br.  Ancient  Demefne,  • 
pi.  20;  cites  7  H.  6.  35,  and  8  H.  6.  34. 

22.  Redijjeiftn  after  dijfiijin  or  writ  of  wafte  does  not  lie  in  Br.  Ancient 
ancient  demeuie;  for  they  cannot  award  writ  to  the  fhci'iS  to  in-  p\^,^^^l^^ 
quire  of  wafte,  nor  the  jheriff  nor  coroner  cannot  there  inquire  of  32  h.  6.  a  5, 
the  redijjiifin  or  after-diffeijin.  Br.  Walte^pl.  141.  cites  *  23  [32]  accordingly. 
H.  6.  25.  per  Boef  and  Littleton.  ^*j^j]  ^J* 

Brooke  are  mifprinted  (23)  for  (32 ;)  besides  there  is  no  fuch  year  as  23  ih  the  year-book. 
4  Inft.  270.  S.  p.  accordingly  as  to  redifleifiny  becaufc  the  proceeding  therein  is  by  the  ilatutes 
appoinred  to  he  made  by  the  fheriff  Alfumptis  fecum  cjronatoribus  cumitatus,  &c.  and  in  ancient 
4emefne  there  arc  no  coroners ;  but  otherwife  it  is  in  an  action  of  wsile. 

23.  In  ejeSment  the  defendant  pleaded  Ancient  Demefiie.    It  2  And.  17$. 
was  objedied  on  demurrer  that  this  action  is  in  nature  of  trcipafe,  l^jj^^  ^ 
and  fo  the  plea  not  good;  but  adjudged  that  the  plea  is  good  in  p     ol  1 

a'eclmcnt,  becaufe  by  common  intendment  the  right  and  title  of  L  4"^  J 
e  land  may  come  in  queftion,  and  in  this  su^on  the  plaintiff  fhall  Atden, 
recover  the  poffeffion  of  the  land,  and  have  execution  by  Hab.  fee/  f„'J^^^'    ' 
poftefSonem.     5  Rep.  105.' a.  Hill.  43  Eliz.  C.  B»  Alden's  cafe,      good  piex 

Cro«E> 
S26.  pi.  2^.  S.  C.  and  WalmQey  and  Xingfmill  held  it  a  good  plea,  b«cmfe  it  touches  the  realty 7- 
but  W»rbunon  e  contra,  becnufe  the  action  it  merely  perfonal.    Anc'erfon  was  abfehti  and  after- 
wards the  demurrer  was  waived,  and  the  defendant  pleaded  the  Genenri  lifne.— S.  C.  cited  |)cr . 
cur.  Hob. 47.  in  pi.  53.— S.  C.  cited  2  Roll.  Rep.  181.— <-*S.  P.  4  Inft.  ^70.        S.  P.  by  2  juf. 
tices  accoi  ding ly,  and  agreed  to  by  the  whole  court.    Bulft.  108.  HiU.  8  Jac.  in  a  noia  'hrrc. 
S.  P.  agreed  per  tot.  cur.  but  otherwifeof/er  imfuvUnce.     Het.  177.  Trin.  7  Car.  B.  R.  Anon.— — *• 
Ancient  Demefne  is  a  good  plea  ia  cje^lment;  per  cur.     Comb.  40.  Mich.  2  Jac.  2.  B»  R.' 
Anon. 

24.  A  man  may  fue  a  writ  of  warrantia  charta  at  the  common  And  per 
hw  for  a  warranty  made  of  lands  in  ancient  demefne.     F.  N.  B.  s*tipwith, 

-rtr    i'ir\  the  tenant 

^35-  l*^;-  ihallhave 

warranty  againft  the  lord  in  the  lord's  own  court.    F.  N.  B.  135.  (K)  in  the  new  notes  there 
(b)  cites  16  £•  3.  Caufe  a  remover  15.  Reg.  12.  30  E.  3.  13. 

25.  In  ejectment  the  defendant  pleaded  that  it  is  parcel  of  fuch  a  Y\  ^^'  ^' 
mancTy  which  is  ancient  demefne^  &c.     The  plaintiff  replied  that  the  jcfen^ianV  ' 
tenements  mentioned  are  tfeadable  at  common  lawj  abfque  hoc  that  cannot 
thofe  tenements  are  parcel  de  antiquo  dominico.     Demurrer  to  it,  P)«**i  an- 
and  judgment  for  the  defendant.     Per  cur.     The  traverfe  is  ill ;  ^*"ne  ^' 
you  (hould  have  traverfed  that  the  manor  was  antient  demefne,  without  a 
and  that  fhall  be  tried  by  Domefday  Book ;  or  elfe  you  fhould  rule  ot 
have  traverfed  that  thofe  tenements  were   held  of  that  manor.  JjJ^t'pw- 
Show*  271,  Trin.  2  W;  &  M.  Hopkins  v.  Pace.  pofc. 

(F)     By  Matter fubfequent. 

r  ^'  I  N  trefpafs^  if  upon  pleading  the  freehold  comes  in  di'hate^^  •  Fitzh. 
ancient  demefne  is  a  good  plea.     ♦  46  Ed.  3.  i.  b.    Con-  Ancient 
tra  1 7  H.  6.  35.  b.  becaufe  then  the  king  will  lofe  his  fine.    Con-  J^u'^o  Imi'^* 

8  tra 


jfi6 


StMitttt  ^tttitxntp 


s.aa9to    tra  t  17  Ed.  %.  $2.  bccaufe  the  court  there  cannot  hold  plea  of 
JJjJP^     an  aftion  |  contra  pacem.] 

lions  nothing  oi  the  freebold's  coming  ia  debate.  f  Br.  Ancient  Dtpitint,  pL  20.«tes 

S.  C.  but  S.  p.  does  not  appear  there.  X  Fitzb.  Ancient  DemcfDe,  pi.  14.  cites  S.  C. 

but  S»  P.  does  not  appear  there.  K  See  (E)  pi.  t }.  and  the  notes  there. 

It  is  no  plea  in  an  aQion  of  trefpafs  where  the  freehold  is  to  he  recovered  or  brougfat  io  quef* 
tioAy  ^  Hobact  and  Wincb.    BrownU  234.  Hill.  10  Jac  la  cafe  of  Coke  v.  Barnfley. 

Kr»h.  an-        f  2-  In  trtfipaSs  fir  trampling  his  grafs^  if  the  defendant  juftifiis  bf 

■wfrn^^l,  fi^^'  ^f  ^  ^^^'"'^''^  ^^^  ^^  ^^  ^  '^  ^^  injiirta,  ancient  demeine  is 
so.  dtes^  no  plea,  becaufe  the  cnukfan  hadi  made  the  iiRie  t^n  the  fer^ 
S.c*bur  fonakyy  not  upon  the  common  which  touches  tne  ^reefadd* 
SSZl.  4*  Ed.  3.  a.  J 

<wnrio«nd  thTTTft  Br  ancient  demefney  pi.  7.  cites  S.  C.  but  nothing  of  common  is  men* 
Cloned  there.— ^Hob.  47.  pi..  53^  it  was  urged  per  cur.  that  in  trefpals  vi  U  arrois^  or  upon  the 
ftatute  5  R*  a.  though  the  freehold  comes  in  debate*  yet  ancient  demefne  is  no  plea,  and  cites 
4!  B.  3»  I.  and  z  H»  7. 17.  and  chat  the  reafoa  is»  as  one  book  (afs*  that  the  iffue  is  opoa  tbo 
wsoogy  and  that  the  other  book,  (ays*  the  court  of  Ancient  Demeihe  has  no  jurifdidtion. 


[  4^7 1  (G)   ^-^  Perjbn  may  plead  it.    Who  in  refieB  of 

his  EJiate. 

WmeduU  [v.  jf  LESSEE  fir  years  cannot  pleaj  ancient  demefiw, 
l«ead  M-  ""4.1  Ed.  3.  22.  b.1 

inent  do- 

■wfne  but  the  tenant  of  the  franktenement,  and  not  a  leflee  for  Tean.     Fitab.  Ancient  De. 

■leftiet  pU  9.  cites  S»  C.  Br.  Ancient  Demefne,  pi.  <•  cites  S.  C.  bat  I  do  not  obfenre  S.  P» 

SDeP6* 

Nmie  Ihall  plead  ancient  damefhe  bm  thi  tmaie^  and  mt  tkt  d^frr^  or  ttio  liko.  Br.  Andent 
Demesne,  pi.  6.  cites  41  £.  3.  iz.*— Br.  Ancient  l>eroefne»  pi.  17.  fays,  it  feemsthat  none  fliatt 
plead  it  but  the  tenant,  and  cites  zi  E.  3^  zf-^^-Ibid.  pL  46.  cites  it  AS.  a. 

ritsh.  An.  [  2,  The  lerd  in  an  afiion  againft  him,  cannot  plead  ancient 
•*|?^J^     demefoe,  for  it  is  frank-fee  in  his  hands.  41  £d.  3.22.  lEd-J.  tf,] 

^  cites  S.  C.  fc  S.  p.  for  there  it  is  to  defeat  tbe«ftate  and-  make  it  ancient  deroefoe  again,  and 
be  cannot  have  writ  of  difceitto  ma^e  it  ancient  demefne  again  wliere  he  himfelf  is  teaent  or 
nit^.— Br.  Ancient  Demefne,  pi.  6.  cites  S.  C.  fc  S.  P..— -Ibid.  pi.  3.  cites  ao  H.  6. 33. 
S.  P.  accordinfiy.— The  demefne  lands  of  a  manor,  and^  the  manor  itfelf,  which  is  called  An- 
cient Deme&e,  is  pleadable  at  common  law,  a«d  in  the  Common  Pleas.    F.  N.  B.  i  x.  (M) 

Br.  Ancient  [  3.  So  in  an  aftion  againft  the  lent  and  othirsj  ihe  lord  cannoe 
X>emefne,     plead  it,  nof  the   others*  becaufe  they  are  joined  with   him. 

tt^  JiEd.3.22.] 

yitzh.  Ancient  Demefne,  pi.  9.  cites^S.  C. 

#  Bir.  An*  [  ^  If  the  lord  brings  an  a^Iion  againft  the  tenant^  ancient 
^l^J^  demdhe  is  no  plea^  for  the  a£Uon  is  brought  to  defeat  die  eftale 
€.  cites  of  the  tenant,  and  to  make  it  frank-fee.  ♦  41  £d.  3.  22.  b. 
S.  c.  u  Quaere,  for  if  die  tenant  bars  the  demandant  by  judgment,  perad- 
^'^*.^  venture  this  wi}!  make  the  land  frank-fee,  which  (hall  not  be 
by  Beikc!  againft  the  will  of  the  tenant,  although  die  lord  agrees  thereto* 
^Fitth.  I  Ed.  3.  14.]  - 

Ancient 

Deme6Mf  pi*  $-  cites  S.  C.  5s  S.  P.  according!/. 

* 

(H)    At 


ancient  Demefnei.  48;^ 


(H)     At  what  Time  it  may  be  pleaded.  Fol.  324. 

[  I.   A  T  the  Grand  Cape  returned  the  plaintiff  releafed  the  <fr-  lnf>r^d^ 
-^  fault,  ancieat  demelhe  is  a  good  plea.     8  H.  6.  i.]  Sl|!l![;!^ 

mit  at  the  Grand  Cap*  relcitfed  the  iUfauit^  and  counted  againft  the  tenant,  and  he  came  and  defended 
the  tort  and  force,  and  demanded  judgment  if  the  court  would  take  conufance  ;  for  he  fatd,that 
the  land  is  held  of  one  J.  as  of  the  manor  of  B.  which  is  ancient  demefne,  aqd  the  land  pleadable 
in  the  court  there  by  pe;i:  writ  of  right  clufe,  time  out  of  mind.  Br.  Ancient  Demefnei  pi.  &!• 
cites  8  H.  6.  x. 

[2.  In  a  replevin  after  deliverance  made  by  the  fheriiF,  the  de- 
fendant in  banco  inay  plead,  that  the  place  where,  &c.  is  ancient 
demefne,  &c.     30  £d.  3.  12.  b.  adjudged.] 

3.  In  formedon  the  tenant  was  not  allowed  to  plead  ancient  But  in  ^«* 
Demcfne  after  the  view.     Fitzh.  Ancient  Demefne,  pi.  12.  cites  ">fA"°^f 

TTMi      ^  t:^''  reddat,  at- 

HlU.  50  E.  3.  tcr  the  view 

the  tenant  faid,  that  the  land  is  held  of  the  manor  of  D.  which  is  ancieta  drfiufney 
and  pUadabkf  &c.     Judgment  if  the  court  will  take  conufance,   and  there  it     T  j^QJ   1 
was  agreed  that  he  may  plead  this  plea  nfier  the  vu^m  \  for  it  is  a  plea  which  comes     Lb  J 

upon  the  view ;  and  fo  fee  a  ple<(  to  the  jurifdiclion  after  the  view.    Br.  Audent 
Deraefoe,  pi.  lo.  cites  '50  £.  3.  9. 

4.  The  prayee  in  aid  (hall  not  plead  ancient  demefne,  be-* 
caufe  the  tenant  has  affirmed  the  jurifdidlion  before  by  the  aid'- 
prayer.     Br.  Ancient  Demefiie,  pi.  15.  cites  11  H.  4.  85. 

5.  Fine  by  tenant  in  tail  was  reverfed  by  writ  of  difceit.     The  Br.  Fines, 
ijjiie  in  tail  ts  remitted,  and  fhall  avoid  all  eftates  made  by  himj  P^-47-f 


*l  IS  remitted,  and  fhall  avoid  all  eftates  made  by  himj  pi-47-citet 
xox  the pm  ii  void  between  the  parties^  but  he  muft  fuc  ^  fci.  fa.  *'   •^* 
a.gainft  any  that  has  a  freehold.     Cro.  £.  471.  [bis]  pi.  33.  Paurh.  • 

38  Eliz.  B.  R.  Gary  v.  Dancy. 

6.  It  is  a  good  plea  in  ejedlment,  but  not  after  imparlance,  agreed  s.  P.  in  a* 
by  all.    Het.  177.  Trin.  7  Car.  C.  B.  Anon.  iltSS"^' 

court  doubted  if  good,  becaufe  fuch  lands  .ire  not  impleadahle  at  the  common  law,  and  therefora 
it  came  timely  enough  when  he  tiad  not  pleaded  any  other  plea  ;  fed  curia  advifare  vult.  Cro» 
C.  9.  pi.  8.  Pafch.  X  Car.  C.  B.  Marlhal's  cafe.— Paim.  406.  MarfiiaU  v.  Allen,  S.  C.  cites  it  as 
adjudged  Trin.  4  Jac.  Clarilk  v.  Hampton,  that  ancient  demefne  was  no  good  plea  after  im* 
parlance  ;  but  in  the  principal  cafe  Doderidge  held,  that  though  in  other  cafes  a  plea  to  the  ju« 
rifdictionis  nat  good  after  imparlance,  yet  it  is  othermfe  in  ancient  demefne,  becaufe  if  judg* 
ment  hz  given  in  B.  R.  the  lords  will  reverfe  it  by  difceit,  and  the  judgment  will  be  voidable! 
and  Jones  f»td  that  this  fecmed  a  reafonable  opinion.— —Lat.  83.  S.  C«  and  feems  talcea  froa 
Palm.*— i-D.  2Z0.  b.  pi.  a  7.  cites  S.  C. 


(I)  What  Aft  or  Thing  will  make  it  Frank-fee. 

L  '•  Q  O  M  E  books  are,  generally,  that  zfint  levied  in  tbi  iing's  Shewing  a 
*-*   ««rt  will  make  it  frank-fcc.    F.  N.B.  13.  C.  7  H.  4.  3.  fineie»i«» 

court  of  the  fame  bnd,  is  a  good  caufe  to  prove  the  lands  to  bo  frank-fee.  F.  N.  B.  13.  (C) 
■  ■  [And  therefore]  a  recovery  in  the  court  of  ancient  demefne  of  lands  which  were  made 
frank-fee  before  by  a  fine  levied  at  common  law  was  falfifietl  for  this  caufe.  Br.  Ancient  De- 
mefne, pi.  II.  cites  7  H.  4.  3.— —And  though  the  king  be  lord  of  fuch  manor,  yet  fuch  fine  will 
make  it  frank-fee,  and  h«  Ihall  be  put  Co  his  writ  of  difceit  as  well  as  a  common  perfon* 

Vol.  II.  O  o  *^'  Audcni 


Jfi^ 


9ndent  S)emethe* 
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Br.  Ancient  Dcmefce,  pL  13.  c5t«  7  H.  4.  ^7^—'^(  •  »"«  and  recovery  be  levied  or  fuftrei 
thereof  in  C  B.  this  makes  the  land  frank-fce  fo  long  as  ihey  ftand  m  foicc.    4  Inft.  2691  x7o» 

**'lf\  V*  be  levitil  by  tit  tifwu  of  ancient  demefne,  the  nature  of  the  tenanqr  was  changed  for 
the  time,  and  the  lord  had  loft  his  fcignjory  for  the  time  the  fine  ftooU  in  force  unrepealed ;  bat 
Yct  every  other  who  is  to  demand  by  titk  parammnt  (hall  have  aai»^in  ancient  demefne.    Fitzn. 

Caufe  de  remover  plea,  pi.  10.  cites  Mich.  50  E.  3.  24-  per  Kirton Such  tenant  (hall  not  huve 

the  privilege  tiU  the  fine  be  revcrfcdj  per  Clench  5  quod  fuit  conteffuro.  %  Le.  192.  Tnn. 
28  E'.iz.  in  pi.  14®* 

So  if  one  [  2.  A  fiM  with  a  grant  and  rtnier  to  the  tenant  without  ext^ 

partv  plcad^s  ^^^,-^^  ^y  ^^^  \^  frank-fee.    40  Ed.  3.  4.  b.] 

ihall  be  compelled  to  anfwer  to  it.  Br.  Ancient  Demefne,  pi.  4.  cites  S.  C— — Fitzh.  Ancient 
Demefne,  pi.  ..  cites  S.  C.  &  S.  P.  accordingly.  F.  N.  B.  13.  (C)  in  the  new  notes  there 

(7^  at  pag.  *».  of  that  new  edition,  cites  S.  C.  [but  mifprintcd  40.J  and  S.  P.  per  Thorp  and 
Thim. 

« 

If  a  Fine  [3.  So  z  fine  upon  a  releafe  'with  warranty  to  the  tenanti  will 

be  levied  ^^^  j^  frank-fee,  becaufe  he  is  efiopped  to  fiiy  it   is   ancient 

^^^iZd  demefne  againft  the  fine,  in  which  he  affirms  the  jurifdiaSon  of 

flhufi,  the  court  in  which  it  is  levied.     21  Ed.  3.  75.  adjudged.] 

there  is  no  tranfmutation  of  the  poffeflion,  nor  is  the  tenancy  altered  as  to  the  lord,  &c.  (or  any 
ftranger  to  the  fine)  cites  40  E.  3.  4.  per  Candifti,  but  Bclk.  contra,  cites  18  E.  a.  Ancient 
Demefne  37.  but  a  to  the  parties  themfelves,  the  tenancy  is  changed  by  way  of  eOoppel,  per 
Wilbv  ;  and  fo  It  was  adjudged  j  for  if  fuch  conufor  brings  an  afllife  againft  the  conuCee,  or  c 
convcrfo,  no  exception  of  ancient  demefne  lies.    21  E.  3.  25.  F.  N.  B.  13.  (C)  in  thenew  notes 

there,  (a) 

And  therefore  if  the  ibr^be  a  A^'^i  hy  fuch  fine  the  tenancy  is  changed,  and  alfo 

lie  (hall  never  have  a  writ  of  diiceit,    F.  N.  B.  1 3.  (C)  in  the  new  notes  there  (a) 
cites  30  E,  3.  f  3.  b.  or  1 7.  per  Green. 

Br.  Ancient  [  4.  A  recovery  at  the  common  law  in  an  ajjife  will  make  it 
Demefne,     fi-ank-fee.     II  H.  4. 86.1 

pi.  I  c. cites  ^.       .  ........ 

St C.  but  I  do  notobfervc  S.  P.  tliere.—— Shewing  a  recovery  had  m  the  king's  cotirt  in  a 
pnecipc  quod  reddat,  &c.  is  a  good  caufe  to  prove  the  lands  to  be  frank-fee.  F.  N.  B.  13.  (C) 
By  4  recovery  of  land  at  common  law  it  becomes  frank-fee  for  ever;  hut  a  recovery  agaioft 
the  tenant  is  rcvcrfible  by  the  lord  byvirit  of  difceit  j  and  fuch  a  recoveiy  makes  it  only  frank- 
fee  quoufque  it  continues  nnreverfcd ;  but  where  it  is  reverfed  it  becomes  ancient  demefne 
;»gain.    I  Salk.  57.  pi.  2.  Hill.  12  W.  3.  B.  R.  Hunt  v.  Bume. 

ritth.  An-  [5-5^  fi^  ^tpon  a  releafe  without  warranty  will  make  it  frank- 
cient  De-      f^^^  Dubitatur.    40  Ed.  3.  4.  b.} 

niefne,  pi-  .*.-.- 

8.  ekes  S.C.  accordingly.  Br.  Ancient  Demefne,  pi.  4.  cites  S.  C.  and  S.  P.  accordingly,  and 

that  it  is  the  fame  if  it  be  ujxm  remUr. 

[  6.  If  the  tenant  levies  zfine  in  a  writ  of  warranty  of  charters^ 
this  does  not  make  the  land  frank-fee^,  becaufe  the  land  does  not 
pgfs  by  this.    21  Ed.  3.  32.  b.] 

[7.  If  the  tenant  levies  a  fine  of  this  without  any  original  writ j 
yet  this  will  make  the  land  frank-fee  tfll  it  be  reverfed,  for  this  is 
not  void,  but  only  voidable.  26  H.  8.  Affife  13.  acQudgedJ 
*  Br.  An-  [8.  If  a  mahor  6f  ancient  demefne  comes  to  the  iingy  and  it  aliens 
cient  t>e.  the  manor  to  another,  the  tenements  held  of  the  manor  continue 
"^*  dtis''^  ancient  demefiie  as  they  were  before,  for  the  king  {vSes  only  the 
sx!'ac!      fervices  of  tbem,  but  the  demcfiirs  «c  Aank>fec,    21  Ed,  3^  56. 

cordingly.     #  %i  Aff.  pi.  I3.] 

[9- If 


ancient  DemeQte.  489 

r  Qi  If  the  land  ernes  to  the  king  this  makes  it  frank-fee.    ♦  17  *  ^''^}^'    , 

»^  r  ^  V      _     IT  1    ^      £^   u  Ancient 

Ed.  3.  52.  75.  b.   21  Ed.  3.  a6.  b,  ,.,,-.   Demcfne, 

Contra  18  Ed.  3. 19.  21  Ed.  3. 56.  t  ^^  Aff.  pi.  13.  adjudged*]  pi.  ,4.  cicet 

S. C.  accoto 
dingly.  f  Br.  Ancient  Demefne,  pi.  3*.  cites  S.  C.  and  S.  P.  accordingly,  that  the  land  of  ttit 
tenants  coming  into  the  hands  of  the  king  or  of  the  lord)  dots  rtot  change  the  nature  of  it  if  he 
does  not  make  feoft'ment  thereof. 

[10.  If  the  land  which  is  ancient  demefiie  comes  to  the  king,  Bn  Ancient 
this  makes  the  land  frank-fee,  and  if  the  king  Urfes  it  for  life^  yet  p'/.  ^Ues 
it  will  be  frank-fee.    1 1  H.  4.  86.  a.  b.]  s.  c.  and 

S.  p.  ac* 
oordin^lf. 

[11.  5^  if  he  grants  it  orer  in  fet  rendering  fentj  or  without  •  F«2h. 
rent,  it  will  be  frank-fee.     *  17  Ed.  3.  52.  75.  b.  21  Ed.  3.  46.  ^emefne, 
b.  56.   t  21  AfC  pK  13.  adjudged.]  pi.  i4.citef 

5.  C.  and 

S  «P.  feems  admitted.  f  Br.  Ancient  Demefne,  pi.  32.  cites  S.  C.  but  S.  P.  does  u6t 

appear. 

[12.  If  the  lord  infeoffs  another  of  the  tenantf^  this  hiakes  t)i6  *  ^r.Anw 

land  frank-fee,  becaufe  the  fervices  are  extingui£hed  perpetually.  ^*^<  ^ 

•  41  Ed.  3.  22.  b.    t  SO  Ed.  3. 10.     3  H.  6.  47.  18  Ed.  3.  19.  JI  cites  ^ ' 

30  Ed.  3.  1*2.  b.  admit|ed.  19  R.  2.  Ancient  Demefiie  41.  Curia.]  s.  c.  and 

6.  P.  by 
Bdkc.  Fitzh.  Ancient  Demefney  pi.  9.  cites  S.  C  and  8«  P.  by  Belke.  f  Fitzh. 
Jlncient  Demefne,  pt.  ta.  cites  50  £.  3.  but  is  a  D.  P.— Br.  Ancient  Demefne,  pi.  10.  citei 
S.  C.  The  tenant  pleaded  that  the  tenements  in  demand  are  not  held  of  the  manor  and  fo  franks 
lee.  Sidenham  faid  this  may  be  true,  and  yet  the  land  may  be  ancient  demesne,  as  \ty  ficfmnk 
htfare  tUfiatuH^  or  hy  gift  in  tail  afttr  the  fiaiutt  the  donee  or  feofiee  held  of  the  donor  or  feoffor^ 
and  yet  the  land  is  ancient  dcmefne ;  ror  it  is  beiA  ^  tht  mamr  hy  a  mffite  though  it  be  not  hehl 
immduttciy  $  but  Clopton  e  contrSy  and  tliat  vtbeft  tie  brd  tamot  (tUl  tlnm  to  hit  cou/t  the  AnctenC 
demefne  is  gone.    fir.  Ancient  Demefne,  pi.  10.  cites  50  £.  3. 9.                                 ^  ^ 

II  Fiuh.  Ancient  Demefne*  pi.  t.  cites  S.  C.but  S.  P.  does  not  appeard****]ln     I   49^  J 
Ancient  Demefne,  cites  S.  C.  but  S.  P.  doet  not  appear. 

[13.  So  if  he  kafesfor  life  without  dieiL    50  Ed^  3.  24^  b.]         ^^^  A-. 

59.  cites  Hill.  49  £•  3.  S.  C.  And  Br*  Ancient  Demefne>  pi.  r  i-.  cites  50  £.  3.  24.  S.  C.  but  I  ito 
not  obferve  any  thing  of  its  being  (without  deed)  in  either  of  thofe  books.'  '  Fitzh.  Caufe  dti 
Kemover  Plea,  pL  ja  cites  S.  C.  and  S.  P.  '  ' 

r  14.  So  if  the  lord  rekafesto  the  tenant  aU  his  tight  in  the  h-  Fitzh.  An^ 
ftancjfj  this  makes  the  land  frank-fee.     49  Ed.  3.  7.  h.     50  Ed.  ^^"|,^*"j 

3'  '^O  la.  ciiU 

Hill.  50  £.  3.  but  S.  P.  does  nnt  appear  therc-^^-^Br.  Ancient  Demeiiie>  pi*  zo.  cites  50  JK.  3^  9*' 
m,  C.  and  S.  P.  accordingly  by  Clopton,  and  agreed  by  Trefilian. 

[15.  So  if  die  lord  confirms  to  him  to  hold  hy  certain  fervtcet  dt  The  cafe 
the  common  law^  this  makes  the  land  frank-fee.    49  Edi  3.  7.  h%  ^7rwby 
Ancient  Demefiie  59%]  Th.  B.  «> 

.  i       ^  a  remove  tie 

parol  out  o/oftdtfit  dnmfne  by  cbarttf  of  the  lord,  wbtch  willed,  Tbnf  nvhtre  tUpU  7%,  B.  ixld  of  hint 
two  htmfti  atiAJivt  to^of  lantl  in  W,  in  ancient  dcmefne  according  to  the  cullam  of  the  manor,  tU 
hrtlbj  dttd  of  dedi  ftf  concrfi  &  contftrma^i  terras  ^trSaas  to  thetmiiTh.  B,  imfee,  (sf  ftod  bane  ba^ 
.  Ami  ubtrtatem  ^uodipje  &  bjtrtd^.pu  babcoM^  teneant  pra-^  pramj/a  dtfi  ^b^eretC  fms  prtfirvie*  7  j. 
pro  ommbui  Jerviciis^  aMxtUis^fikibut^  tallag' mercat'  Ot  omnibus  aliis  (ecularibiis  demandls  ad  com* 
munem  legem  with  warranty  to  him  and  his  heits  to  hold  Oi  at  comtnon  law,  and  bore  date 
nnno  45  £•  3.  and  the  AbtrfdAtbai  be  it  a  Rr anger  to  tbki  died  made  bttWeen  tbe  krd  and  tifumt^  and 
iberefore  b:  is  not  bwMd  hi  i/,  and  faid  tbat  lie  lend  ntias  aHcienl  dewufnc,  5cc  He  notl  ZUocatur,  but  was 
tompelUd  to  ttifwer  by  «ward|  md  then  he  faid  that  tbtf  tOsA  w4i  made  t*  tbe  feiiia  of  the  re* 

O  0  i  nanr. 
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flint,  be  then  being  feifed,  end  (b  it  is  only  a  confirmation,  and  yet  per  Belk.  this  makes  the  land 
frank-foe  and  ples^ble  at  the  common  bw.  Brooke  fays,  and  fo  fee  that  a  lord  may  alter  the  it^ 
mm  hy  hit  emfinmiiw  but  not  the  efUre  of  the  tenant,  and  by  him  if  the  tide  of  th^  demandant  be' 
dder  than  the  conftraiation,  he  Ihall  fue  in  ancient  demefne,  and«  if  he  recovers,  the  land  fhall  be 
ancient  demcfne  as  at  firft ;  for  the  pofieflion,  upon  which  the  confirmation  is  made*  is  deftroy* 
•d,  it  adjomatur.  Br.  Ancient  Demefne,  pi.  8.  cires  49  £.  3.  7.— Br.  Confirmation,  pi.  5.  cites 
8.  C  Fiuh.  Avowry,  pi.  59.  cites  Hill.  49  £.  3.  S.  C.  and  S.  P.  accordingly.— .—S.  P.  tboagh 
the  eftate  of  the  tenant  be  not  changed,  nor  any  tranfmutation  of  pofTeifion  for  the  tenant,  yet  the 
qti<ility  of  his  eftate  is  changed,  and  (hall  never  afterwards  be  impleaded  by  a  petit  writ  of  droit- 
cloTe,  and  the  land  by  the  confirmation  is  dlfcharged  of  the  cuftoms  of  the  manor.  9  Rep.  140. 
a-  in  Beaumont's  cafe,  cites  49  E.  3.  7.  a.  b. 

I  .hi*,  '^       [  16.  If  the  krd  grants  the  fervices  of  a  tenant  of  a  manor  id 
Fol.  325.  ancient  demefhe,  and  the  tenant  attorns^  this  makes  the  tenancy  ta 
C^-v-^J   be  frank-fcc.     ♦  50  Ed.  3.  10.  30  Ed.  3.  13.] 

•  Fitzh. 

Ancient  Demefne,  pi.  12.  cites  50.  £.  3.  but  S.  P.  does  not  appear.— —Br.  Ancient  I>emefne,  pi. 
10.  cites  S.  C.  and  S.  P.  by  Trefilian ;  for  his  feigniory  is  determioed«— 4  Inft.  270.  cap.  jS. 
S.P.  . 

•  Br.  An-  [17.  If  the  lord  dlffeifes  the  tenant^  this  makes  die  land  firank'^ 
mefne^  fee  affainft  him  as  long  as  it  is  in  his  hands.  *  20  Hen.  6.  33. 
3.  cites    '     t  F*  1^.  B.  12  E.  X  41  Aff.  7.] 

5.  C.  but  '  . 

6.  p.  does  not  clearly  appear.  f  F.  N.  B.  la.  (E)  %  Br.  Ancient  Demefne,  pi.  34. 
cites  S.  C.  but  S.P.  exa6lly  does  not  appear.— —Fit ah.  Ancient  Demefine,  pi.  18.  cites  S.  C.  and 
S.  P.— But  if  the  tenant  rtcavtn  agninjt  the  lord  Uf  ore  feoff maUf  this  makes  it  ancient  demefne 
again.  Br.  Ancient  Demefne,  pi.  6.  cites  41  E.  3'.  zi.— Br.  Ancient  Demefne,  pi.  10.  cites 
50  E.  4. 9.  S.P.— *-If  the  lord  diifeifes  his  tenant  and  makes  a  feoflinent,  and  the  tenant  recovers 
or  re*^nters,  yet  tlie  land  is  frank-fee;  for  the  feigniory  is  gooe.  Br.  Anciem  Deme£ae,  pi.  10. 
cites  50  £.  3.9* 

•  Br.  An.  [  ig.  But  diis  ihall  not  bind  the  tenant  but  at  his  eUStion ;  for  he 
cientDe-     ^^y  y^^^^  ^  ^^j^  ^f  right-clofe  againft  him  if  he  will.    F.  N.  B. 

mefne,pl.  Vt^  -ittj  °  ^         a/F     t 

34.  cites       12  [E.]  30  Ed.  3.  13.   ♦4iAfl:7.] 
s.  c.  & 

[_     5.  P.  as  to  the'ele^ion  of  the  tenants  but  no  mention  of  a  difleifm  of  the  tenant  by 
AQ I  J     the  lord.— ^-Fttzh.  Ancient  Demefne,  pi.  18.  cites  S.  C.  U  S.  P.  per  Wiche.  acoord- 
ingly ;  but  that  it  is  e  contra  if  the  lord  be  difleifed  by  the  tenant.        Fitzh*  An- 
cient Demefne,  pi.  9«  cites  41  £.3.  21.  S*  p.  by  Cheld.  .     « 

Fitzh.  An-  [  ig.  That  which  comes  to  be  parcel 0/ the  denufius  of  the  manor 
^  cfn  ^  ^*  frank-fee ;  for  if  the  lord  be  difTeifed  thereof  he  ought  to  have  an 
18.  cU^     2ffife  at  common  law.    41  AiT.  7.  adjudged.] 

S,  p^      iBr«  Ancient  Demefne,  pL  34.  cites  S.  C.  &  S.  P.  accordingly. 

[20.  If  the  lord  infeoffs  another  of  the  tenancy^  faving  the  an^ 
cient  fervicesy  this  makes  the  land  frank-fee ;  for  he  cannot  hold  it 
by  the  ancient  fervipes.     19  R.  2.  Ancient  Demtefne  41.] 

[21^  If  2itlea  be  removed  into  bank  out  of  an  ancient  tlemcfiM 
court,  becau/e  the  lord  will  not  fuffer  right  to  he  diem  tbere^  tliis 
makes  the  land  frank-fee  always.  11  Ed.  3.  Caufe  de  remover, 
plea  21.] 

Fitzh.  An.        [  22.  If  the  lord  acknowledges  a  fine  in  a  monJiraverusU^  astdhif 

mS^^pL    *^®  abridges  the  fervices  of  the  tenant^  this  makes  die  bmd  firaok- 

30.  cites       fee.    30  Ed.  3.  13.  b.] 

S.  c.  & 

S.  p.  by  Fi(h.«»-A  rettaje  was  made  ^yfint  by  the  lord  to  the  tenant  of  the  land,  in  E<  ad'«  tine, 
De^Hoihui  fervklU  &  coiyiututGnilmsfj/visfervitus  infra  (cribtit  (vii6,J ^'^  wu  virgaia  tftira  af.  rtittf 

StS,  tyr.  &  rtievh,  and  the  releafe  was  D«  uno  mef uagto  L  una  Yirgata  terrc.    Th^  ttfmt  of  an- 

cifloc 
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ei^tiXemefne  is  ttttikft  hf  the  releafe,  bot  the  ^nt^  fiuit  of  court,  and  relief  rainnn  by  the  fsiving, 
as  the  rcmoant  of  the  aocient  fcigniory.  Adjadged.  Mo.  143.  pi.  285.  Mich*  25  &  a6  Eliz. 
urimth  V.  Clerk. 

[  23.  If  tbe  lord  by  deal  confirms  to  the  tenanty  to  hold  freely  hy  the  I^jtzb.  Aa* 
fervicis^bifin  dueytltixs  makes  mc  Ufid  frank-fec.  30  Ed.  3.  13.]        mefne?rf. 

30.  cites  S.  C.  accordingly. 

i 

'  -[t^  \Si\  If  the  lord  confinns  tatfae  tenapt  to  hold. freely  iy  ^h***-  An* 
iertain  'Jervices  fir  attfervices^  this  makes  the  land  ftank^ofee,'  be-  ^^"^^ 
cdufe  the  ancient  cuftoms  are  chang^,  and  he  ihall  hold  accordf-  30.  ekes  ' ' 
ine  to  the  deed.    Dubitatur  30  £d.  3.  12.  b.]  s.  c.  «c 

See-pL  45.  the  5.  P» 

[  25.  If  the  lord  by  deed  confirms  to  the  tenant  to  hold  by  ccr-  ^^'  Anciant 

tain  fervices  for  all  fervices,  this  will  make  the  land  frank-fee,  be-  2^g|^tte$ 

caitfe  he  is  now  to  hold  according  to  the  deed.    2 1  £d.  3.  32.  b.]  s.c.  that 

[  26.  [5tf]  If  the  lord  confirms  to  the  tenant  to  hold  by  lefs  fer^  plea  wn 

viasy  this  will  midce  the  land  fr«nk-fee.    21  £d.  3.    Caufe  de  re-  ^of  t^. 

mover,  plea  i8.j  dent  de* 

1  roefncy  be* 

ctufe,the  tenant  claimed  to  hold  the  lands  at  common  law,  and  at  the  day  the  parties  came,  and 
tlie'tetiant  fet  forth  a  deed  of  conftrmation,  in  proof,  fee  that  the  lord  had  confirmed  his  e(Ute  to 
hold  by  certain  fervices  for  all  fervices  1  and  the  heft  opinion  was,  that  the  copAnnation  does  nuC 
alter  the  eftate  nor  nature  of  the  land,  and  thereupon  tbe  tenant  pleaded  other  plea^  *  1  ■  Fitzfa« 
Aocient  Demefney  pi.  30.  cites  30  £•  3. 12. 

[  27.  If  die  Urd  joins  with  a  tenant  in  afine^  upon  a  writ  of  war'' 
ranty  of  charters  of  the  land,  this  will  make  the  land  frank-fee* 
2i  £<L  3..32«  b.] 

[  28.  If  die  lord  by  fine  acknowledges  the  tenancy  to  he  the  right  Fitah.  An- 
ef  the  tenant y  Cme  ceo  que  il  ad  do/on  doncy  tins  makes  die  land  ^efoe^ 
.tank^fee.    30  Ed.  3. 13.  b.]  30.  citU 

S.C.& 
8w  P«  accordingly,  by  Greene* 

[  29.  If  fine  lord. warrants  to  the  tenant  the  ancient  cuftoms^  this  X  Aq2  \ 
.dote  not  nvake  die  lands  free.     30 EA  3.]  FilriuAji 

dent  Demefiiey  pi.  30.  cites  S.  C.  U  S.  p.  hy  Finch,  where  the  warranty  is  by  deed- 

[  30.  If  die  lord  confirms  to  his  tenant  to  bold  by  certain  Jervias 
for  ah  fervices  during  pis  life^  this  will  make  the  land  fraiik*ree  dur* 
ing  his  life;  but  this  will  be  ancient  demefiie  again  after  his 
'death.    21  £d«  3.  33.] 

[  3i»  If  the.  ioti' mates  an  acquittance  to  tbe  tenant  of  the  fervices 
for  a  certain  time^  it  ieeans  this  makes  the  land  fr«pk*fee  for  die 
siatf.    Cofitsa  30  Ed.,  3.  13.  b.] 

[32.  In  a  pracipc  quod  reddat  of  land  in  ancient  demefiie,  if  *,  Br.  Aa* 
tlie  tenant  ^anfivers  to  the  aMotij  jet  the  huid  is  not  frank«&e  by  ^^  ^' 
*i8,  yjaMojMgmm be ghtm  thereufon.    z  Ed.  4.  26. J  SJdIis 

%s  it  was  afreed  that  render  of  [or  confcfiing  the  adion  byj  the  tenant  for  life,  does  not  make 
difr  toad  to  be  lrank-fee»  onlefs  judsment  be  given.  •  The  word  in  Roll  is  (Refpundeta 

I'adtioni)  but  (ceiu  to  be  mifprinted  for  (Rendia)  vis*  reoden  tbe  «dl^ 

O  o  3  33.  A 
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^3,  ^  writ  of  rigbhfbfe  is  broueh^  and  fenJant  die  writ  the 
tenant  accepts  a  fine  fur  conufanci  de  aroit  come  ceo^  tie.  vet  the  Unc) 
remains  ancient  demefiie  as  to  that  adion,  becavife  he  has  affirmed 
)iis  plaint  before  the  fine ;  and  fo  it  was  holden.  F.  N.  B.  ij. 
(C)  Marg.  in  the  Englilh  editions,  cites  12  H.  7.  Rot.  103. 

FpJJ?6.  (K)  \Wka(  ASi»  ^c]  By  whom,  [ifia  make  it\ 
'^'~'  ^  Frank'fee, 

m 

|ir.  Ancient  [  i.  T  F  the  tenant  kvies  afipe  of  the  land,  diis  makes  it  fiank- 
STi  chei         -"•  ftc  tiU  the  lord  h*  repealed  it  by  a  writ  of  difceit.    50 

S.  C'  but  I     £d.  3.  25.] 

4o  pot  ob- 

ferve  S.  p,  ehen.«*-Fitzb.  C^ufjp  fie  R^moTer  Plea^  pL  lo*  cites  S.  C.  but  I  do  not  obfenre  S.  P. 

there*    .,,.S,  P.  per  Clencby  quoU  fuit  concefliinif    a  Le.  19a.  in  pi.  140. 

See  (I)  pi.  [  2.  If  the  ting  mates  a  feaffinent  of  the  land,  this  makes  it  fiaokr 
10, 1 1,  s.  p.  f^     ^  £  J  ^  ^^  jj  ^^  Scroop.] 

See  (I)  pi.  [  3.  [So^  if  the  brd  of  a  manor  makes  a  feoffinent  of  ancient 
s.'tIL..  demefne  land,  this  makes  the  land  frank-fee,  %  Ed*  3«  40.  b, 
Thisisirtif-  perScroop,] 

pi'inced;for   ' 

there  are  not  fo  many  pages  in  that  year* 


(L)    [What  Aa,  fifr.J    To  whom  \wiU  make  it\ 

frank-fee. 

[l*TF  die  Uri  confirms  to  the  MJiifor  ofthi  tenant  to  bold  a$ 
'>  common  laWy  if  the  iijfiifee  re-enters  or  recovers,  die  land 

(Iu|II  be  ancient  demefiie  again.    49  Ed.  3.  9.] 
r  403  ]       [  2-  ^^t  in  50  Ed.  3.  10.  25.  it  is  held^  if  the  hri  £ffi\ffs^ 
* .       ^  ^  tenant,  and  makes  afe^fment^  and  after  the  tenant  recovers  16  ancieiit 
cient  *  De-'  demefne,  yet  die  ieigniory  is  hot  revived.] 

mefne,  pi.  it,  cites  50  £.  3.  bm  S.  P.  does  not  appear  there.«— Br.  Ancient  I>einefne»  pL  io« 
cites  50  E.  3.  9.  S.  C.  &  S.  P.  accordingly,  by  Clopton,  and  agreed  by  Trefiliao  ■  Br.  Ancient 
l>emefne,  pL  6.  citct  41  fi.  j.  ts.  S.  (L-^— The  coming  of  the  lapd  into  the  hands  of  the  lo^ 
do^  not  cbaoge  the  nature  of  it^  uj^lefs  be  malpps  a  feqffm^t  ^ercof.    Ibid,  cites  at  Afi^  13. 

Fitzh.  A.  [3.  If  the  land  be  made  frank-fee  as  to  tbofo  in  ^ffejfim^  yet  it 
▼owry,  pi.   ^^  ||Q(  \^  £^ j  ^^  (^  frank-^ee  as  to  diofe  ¥^  wum  fatmmiai 

^.\^^s^c?  ^"  making  of  it  frank-fee.    50  Ed.  3.  24.  b.] 

and  S.  P.  accordingly,  by  Perfay..  ■         Br.  Anci^it  Demefne,  pU'ii.  cites  S.C.  *  S.  P.  aoeord. 

[  4.  If  die  kingfeifes  land  in  ancient  demefiie  withnti  title^  and 
aliens  it  to  another  to  bold^fhsmy  if  after  the  patent  be  repealed,  and 
he,  that  hath  the  right,  reftored  to  the  land,  the  land  (half  be  ancient 
^emelne  again.    21  Ed.  3.  46.  b.]  '  ^ 

*  5.  If  the  cufioj^  within  a  manor  of  ancient  demol^e  was  fBat  tbt 
joungeft  perfon  Jhlall  inherit  the  land  held  by  the  cuftom,  diough 
ftp^rf  rckafes  qr  f^nfi^  tf  ^M  by  Ufs  fervid^  fo  that  he  hw  loft 

^9 
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the  fcigmory  of  ancient  demeihe,  yet  becailfe  the  nature  of  the  te- 
nancy is  not  changed,  having  TcgSLtd  to  the  nature  of  the  inhe- 
ritance, (for  the  younecft  fon  ihali  have  the  lands  as  he  had  before) 
but  as  againft  the  lord  it  is  changed  fo  that  it  fhall  not  be  ancient 
demcfne.    Fitzh.  Avowry,  pi.  59,  cites  Hill.  49  E.  3.  by  Kirton. 


(M)     By  whom  it  may  be  made  Frank-fee. 

[  I.  TF  the  Unant  in  ancient  demefiie  makit  .a  ft^ffnunt  infee^ 
-^  and  the  king  confirms  itj  this  (hall  not  bind  the  lord,  as  it 
feems,  without  his  content,  but  he  may  avoid  it.    Contra  i  Ed. 
3.  5.  but  quaere.] 

[  2.  [Soj  If  the  tenant  in  ancient  demeCne  nuilces  a  feoiFment  in 
fee  by  leave  of  the  king^  given  by  charter^  yet  this  does  not  maice 
the  land  ancient  demefne  [frank-fee]  without  fliewing  the  char- 
ter  of  feoffment  of  the  king,  or  the  lord  of  the  manor.  2  Ed.  3. 
40.  b.J 


(N)     What  Perfons  fhall  be  bound  by  making  it 

Frank'fee. 

[  I.  T  F  land  in  ancient  demefne  held  of  the  king  he  made  frank«  *  Br.  An* 
^  fee  by  a  iine  levied,  this  will*  bind  tiU  die  king  avoids  it.  ^^^  ^^; 
t  7  H.  4.  29.    t  II  H.  4.  86.  b.]  ^"^J'' 

7  H.  4. 17.  S.C.  &  S.P.  and  the  king  (baU  be  put  to  bring  a  writ  of  difceit  as  well  as  a  common 
perion.  %  Br.  Ancient  Demefnei  pl.*i5.  cites  11  H.  4.  85.  S.  C.—— Br.  Difceit,  pi.  ;7. 

cites  S.C.  but  not  directly  S.  P.  but  is,  that  if  the  tenant  fuffers  the  land  to  be  recovered  at  com* 
mon  law  in  a  praecipe  quod  reddat,  and  will  not  plead  ancient  demefne,  the  king  (hall  have  ac« 
tion  of  difoeit. 

2.  Although  zfine  be  levied  by  a  dijfeifir^  yet  the  dijffiifee^  as  it  [  aqa  1 
feems,  ought  tofue  at  common  lawj  but  when  be  has  recovered  the 
tenements  they  fiall  be  ancient  demefne  again^  cites  3  E.  3.  33.  and 
therefore  if  in  fuch  cafe  judgment  oe  given  in  the  court  of  ancient 
demefne,  and  the  recoveror  enters,  in  trefpafs  brought  againft  him 
for  this  entry,  he  cannot  juftify  by  force  of  the  recovery  th^re^ 
for  it  was  coram  non  judice.  r  •  N.  B.  13.  (C)  in  the  new  notes 
there  (a)  in  pag.  a8.  of  dial  new  cxiition,  cites  7  H.  4.  31  aq^ 
cordingly. 
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(O)    In  what  Cafes  it  may  be  made  Ancient  t)emefne 
again  nvifbout  a  Writ  of  Difceit. 

[  I.  TF  z  fine  fur  render  be  levied  of  land  which  is  ancient  de- 
•*  meme,  ihc  claim  of  the  lord  within  the  year  will  not  avail 

to  &v€  the  naturb  of  the  tenancy,  becaufe  every  claim  fuppofes  a 

fubfequent  action,  i  Ed.  3.  5*  26.] 
«  Salk^io.  2.  Afcirefhctas  does  not  lie  to  rtnrerfe  a  fine  levied  in  C.  B.  of 
oW.\Tc!b!  ^^  '"  ancient  dcmefiie,  but  it  muft  be  by  original  writ  of  dif- 
1.  c.  but  *  teit  fued  out  of  Chancery;  for  the  lord  was  not  party  to  the  re* 
S.p.  does  cord  of  the  fine,  and  that  fine  was  rcverfcd.  3  Lev.  419.  Trin. 
~K:  .7  W-  3-  C-  B.  Zouch  v.  Thompfon. 

—  ^ 

35.  S,  C*  but  S.  P.  does  not  appear.— —Ld.  Raym.  Rep.  177.  S.  C*  bat  S.  P.  does  not  appenr. 


(O.  2)     Jurifdidion  of  the  Court. 

S.P.  as  to  X.  TF  the  teneint  in  ancient  demefne  i>uts  himfelfin  grand  efj^e  in 
f™forc?^*  ^^^^  e^ri^A/  it  fhall  be  removed,  and  yet  the  land  fhall  re- 

vouchcr,  inain  in  ancient  demefne  as  before ;  for  there  they  cannot  do  the 
and  fo  if  he  parties  juftice  without  permitting  removement,  where  they  them- 
^^'  IJa'  ^'^^^^^  camiot  make  grand  aSife,  So  of  a  foreign  voucher.  Br. 
whTch^-  Ancient  Demefne^  pi  35,  cite3  i  H.  7.  30.   per  Cateffiy  an3 

not  be  tried  Townfend. 
in  the 

lordihip  there,  then  sl  jM^eifeJeas  ihall  be  granted  mtt  of  the  Chancny,  diredled  unto  thie  lord  of  an- 
cient demefne,  or  his  bailifh,  if  the  writ  were  dire^Vable  to  the  hailifiSy  that  they  (hould  furceafe^ 
Sec  and  the  p^rty  defendant  (hall  fue  his  writ- of  warranty  of  charter,  againit  the  vouchee,  &c 
F.  N.  B.  I3>  (G)— '  The  plea  Hiall  be  removed  to  be  tried,  and  afttnvartli  rtmanded  to  Be  adjud^, 
34  H.  4.  26.  And  cites  19  H.  6.  53.  that  on  Vi  foreign  voucher  day  was  given  to  the  party  himVelf 
In  C.  B.  to  determine  his  warranty f  and  there  a  fun\nnuns  ad  w.iiTantizand'  iifued  and  the  vouchee 
came  and  vouched  over  B.  who  entered 'into  warranty  and  vouched  over,  cites  5  Ed.  6.  Dy.  69. 
See  the  tenant  in  a  wW/  of  right'c/ofe  (uod  in  nature  of  a  writ  of  riglu  at  common  law,  and  puts 
himfelf  on  the  gnOid  aifife;'  and  tbeiefpre  tbc(  plea  was  removed  by  recordarc}  but  it  was  af- 
terwards remanded  by  the.€ou;t ;  for  by  the  cuflom  they  may  clcA  a  jury  indead  of  the  grand 
affife,  Stafford's  case,  Dyer  iii.  See  i  H.  7.  29.  contra.  F. N.B.  13.  (G)  in  the  new 
notes  there,  (b) 

Br.  Execu-  a.  Where  a  man  narvers  land  and  dama^^s  in  affife  in  ancient 
chtsslc^'^^^^'^^^^^^  which  is  onlj  acourt  barpn,  there  upon  execution  the 
.i— Br.  An-  bailiff  may  foil  the  beajis  and  deliver  the  money  to  the  recovcror  in 
cient  De-  execution  of  his  damages,  notwkhftanding  that  4  H.  6.  ^7.  be  to 
""^^cites''^*  the  contrary.  And  per  Huls,  if  a  man  recovers  damages  in  an- 
^  '  *  cient  demefne,  the  bailifF  may  make  execution  in  land  which  is 
[  495  ]  frank-fee  held  of  the  manor,  viz.  in  taking  of  beafts  there  for  the 
5.C damages.    Br.  Court  Baron,  pi.  3.  cites  7  H.4.  27, 

After  judgment  in  eje^hment,  for  lands  held  in  ancient  demefne  a  writ  of  ^xctkh^ji  vms  awatdedmtt 
vfB»  R.  to  tbefititort^  wb^  raitrned  thai  they  did  not  execute  the  writ,  becaufe  the  Lmd  vjasfrwtkfee^ 
as  it  appeared  to  tbem  by  a  tremfiript  of  a  flue  t^^bemfiewn  s  but  this  return  was  difailowed*  becauf« 
the  partiei  thgmf elves  b::daUowtd  the  'jurifdiSioit  of  the  court  at  firil ;  and  this  of  the  frank-fee  ought 
to  have  been  pleaded  $hat  the  other  party  might  have  aniwered  to  it,  which  he  cannot  after  judg* 
nent.    Mot  4^1.  pL  615.  PaTch.  38  £lia.  Gybon  v.  Bowyec 

3.  In 
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%  In  ancient  demefne  are  frank-tenants  and  cuftotnary-tenants  F»«i* /<- 


ttx/i/i  in  an* 


who  held  by  copy  of  court-roll,  and  the  frunk-tinants  Jnall  have  ^^^^  j^_ 
monftraverunt  ana  writ  of  right  cbfij  and  the  copy-tenants  Jhall  have  mefnt/hJl 
tnfy  plaint  in  the  bafe  court  there^  nota.  Br.  Ancient  Demefne,  implead  and 
pl.41.  citesF.N.B.ii.i2.  ^^^^^ 

l^fid  in  tbt  court  of  ancieni  demefne  hy  writ,  and  copy-Unanti  hy  lilij  and  not  otherwife,  per  judicium  cu- 
rix.  And  Hank,  faid  it  was  wiell  debated  in  parliament,  and  agreed  there  fimilitery  and  yet  the 
cuftotn  of  the  manor  was  that  the  copy-tenants  ihall  implead  there  by  writ ;  and  per  tot  cur.  thlf 
is  contrary  to  law,  and  not  allowable ;  and  fpr  this  qiufe  a  writ  of  falfe  judgment  brought  in  foch 
cafe  of  copyhold  was  abated  by  award ;  quod  nota.  Br.  Ancient  Ddmefne,  pi.  45.  cites  14  H.  4* 
33.  F.  N.B.  12.  (B)  in  the  new  notes  there  (a^  cites  14  H.  4.  34.  and  x  U.  5. 12.  and  Katt 
Brev*  16.— And  ibid  (b)  fays  note  14  H.  4.  )4*  it  was  adjudged,  That  if  one  reoofers  againil 
tenant  by  the  verge  in  ancient  demefne  by  writ  of  right-clofe»  the  tenant  (hall  not  have  a  writ  o£ 
falfe  judgment,  nor  aiiign  this  for  error,  for  then  he  Ihould  bercAored  to  a  freehold  which  he  ne» 
ver  lofty  but  always  continued  in  the  lord.  But  it  feems  the  recovery  is  void  and  may  be  avoided 
by  plea,  cites  i  H.  5*  la.    And  fo  it  is  though  they  are  lands  at  common  law.    18  H.  6.  i%m 

4*  Note  by  Boefe  and  Littleton,  that  wa^e  lies  by  writ  of  right 
in  ancient  demefne,  and  (hall  have  procefs  in  infinitum ;  quaere  inde. 
Br.  Tenant  per  Copie,  &c.  pi.  23- 

5.  Recordare  to  remove  a  plea  out  of  ancient  demefne,  ^ich 
is  there  without  writ.  It  was  objected  that  this  is  not  well  re- 
moved ;  for  ancient  deitiefne  cannot  holdpleaofland  without  writ ; 
but  Fitzh.  faid  that  they  may  hold  plea  ofajme  of  Jrejh  force  with* 
out  writ  and  otherwife,  as  they  do  in  ancient  ooroughs,  and  there- 
fere  well  removed  \  quod  qusre.  Br.  Ancient  Demefiie,  pi.  i. 
cites  26  H.  8.  4. 

6.  A  writ  of  right-clofe  was  directed  to  the  bailiffs  of  the  manor,  ^^^J-  tyf- 
and  the  plaintiff  recovered.    The  tenant  brought  a  writ  oi  faWe  sj  cf  ii,d 
judgmentj  and  afligned  for  error  that  the  writ  was  tUreSled  to  the  the  plead* 
batUjfsy  whereas  it  appears  by  the  record  that  the  court  was  held  inesi  *oA 
before  the  fujtors  and  not  before  the  bailiffs;  but  the  judgment  JJSSnv 
was  affirmed.    3  Le.  63.  pi.  94.  tiill.  19  Eliz.  C.  B.  Abrahal  v.  was  not  al<» 
Nurfe.  lowed.— • 

S.C.  cited 
Lutw*  774.  Arg.  and  fays  the  judgment  was  affirmed  upon  good  condderation^  though  the  error 
aflTitned  was  objeAed  as  ftrong  as  poifibly  it  could  be* 

This  court  1 1  m  ntiture  of  a  court  baron  wherein  the  fdtort  artjydges,  and  is  no  court  of  feeord^  for 
Brevia  claufa  recurdum  non  habent.    4ln(t.  269. 

Though  the  wi  h  is  diredled  to  the  baillfl*,  yet  the  fuitors  arc  the  judges.    F.  N.  B.  xi.  (G)  la 
•Ch»new  notes  there  (a)  cites  Mich«  17  Ac  -18  £liz.  Rot.  1381. 

7.  The  plaintiff^s  bill  is  to  be  relieved  for  copyhold  landsj  the 
defendant  doth  demur  for  that  the  lands  are  ancient  demefne  lands 
of  her  majefty's  manor  of  Woodftock,  and  there  only  pleadable, 
it  is  ollered  a  fubpcena  (hall  be  awarded  to  the  defendant  to  make 
a  better  anfwer.  Gary's  Rep.  122.  cites  21  &  22  Eliz.  Wilkins 
V.  Gr^ory. 

8.  An  action  of  maintenance  in  the  nature  of  an  a^on  of  tref 
pafs  lies  in  ancient  demeihe.    2  Inft.  2o8. 

9.  Nota,  the  demandant  in  a  writ  of  right-clofe  cannot  remove  the  S.  P.  as  to* 
plea  out  of  the  court  of  the  lord  for  any  caufe,  the  tenant  may  re-  ^a^^^*™** 

,  move  the  tunc  for  7  caufes^  viz.  ift,  for  that  he  holdeth  it  ad  com-  can  thete- 
munem  legem^  as  if  a  fine  or  recovery  be  levied  or  fuffered  diereof  nant  re-  - 
in  the  court  of  C.  B.  this  maketh  the  lanid  fhmk-fee  fo  long  as  they  ' 

ibmd  in  force,    adij,  If  the  land  b^  ml  boUen  of  the  manor j  being  [  496  J 

ancient 
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move 


the  ancient  demefiie.     sdly^  If  the  land  be  ioU^n  by  Intgbts  fervkt ; 

Slriord's  for  as  has  been  faid,  the  fervicc  of  the  plow  and  hulbandry  is  the 

court,  on-  caufe  of  the  privilege.     4thly,  If  there  be  mJuitor$^  or  hut  one 

le(s  for  fuitor  'f  for  that  the  mitors  are  judges,  and  therefore  the  demandant 

whkh  ^^^  ^"^  *^  ^^  common  law,  for  that  there  is  a  failcr  of  juftice 

prove  tbe  Within  the  manor.     5thly,  If  the  tenant  accepts  a  releafe  of  his  lord 

land  to  be  of  his  feigniory,  or  thefetgniory  be  otherwife  extinguijbedy  by  reafon 

arlo^ot^^^.  of  the  feilm  of  the  king,  or  otherwife.     6thly,  Or  if  the  lord  dif- 

cicnt  de-  fi\fif  ^'^  tenant^  and  makes  a  feoffment  in  fee.     7thly,  If  the  lewd 

niefne.  grants  the  fervices  of  his  tenant^  and  tbe  tenant  attorns,    4  Lift. 

F.N*B»I3*   «i#T/> 

(B) */°' 

And  ibid,  in  the  new  notes  there  (a)  cites  34  H.  (.  35.  accordingly,  per  cur.  But  cites  z  E.  3. 
39.  contra ;  but  fays  chat  ibid.  35.  fecms  to  agree ;  and  cites  alio  3  U.  4.  14.  where  he  is  hut  bai- 
lilf  he  may  maintain  the  plea,  or  if  be  be  party  the  parol  ihall  be  remanded ;  yet  if  the  bailiff  be 
coufitfand  heir  to  the  plaintiffi  it  is  good  caufe  of  removal.  Yet  fee  6  H.  4.  r.  that  he  was  bailiff 
of  Che  robes  to  the  plaintiff  was  held  no  caufe  of  removal,  per  cur.  and  therefore  remanded,  and  if 
the  Court  does  not  do  right,  he  is  put  to  his  writ  of  falfe  judgment,  1 1  H.  4.  17.  13  H.  4.  14.  "Nor 
is  it  caufe  of  removal  that  th^  procefs  there  was  mifawarded,  9  H*  6. 25.  Nor  when  the  bailiff  is 
dcsundanty  1 1 H.  (« xo.  per  cur. 

Ancient  10.  Franktenements  holden  of  tbe  manor y  are  only  pleadable  in  th^ 

J^2S2?n**  ^^^  ^f  ^^  ^ord ;  but  cofyholdsy  which  are  parcel  of  the  manor,  are 

^e&nent  pleadable  at  the  common  law.    Admitted.     3  Lev.  405.  Miclu 

for  copy-  6  W.  &  M.  in  C.  B.  Smith  v.  Frampton. 

hold  lands. 

Ld.  Raym.  Rep.  43.  Pafch.  7  W.  3.  in  C*  B.  Brittel  v.  Bade.        ■  ■!  Salk.  145*  pL  4.  Brittle  v. 

padei  S.  C.  accordingly. 


(O.  3)  The  Force  and  EfFedl  of  Fines  in  Ancient 
Demefne»  and  of  Fines  at  Common  Law  of  An* 
cient  Demefne  Lands. 

.Dal.12.  pi.  !•  7"  jINDS  in  ancient  demefne,  which  are  partible  between 
*  E  6*s^^  "^  ^^its  males,  are  aliened  bv  fine  levied  at  common  law.  The 
held  ac-  queftion  was,  whether  the  courie  of  inheritance  is  thereby  altered, 
cordingiy  and  made  descendible  to  the  heir  at  common  law.  It  feemed  by 
bw^fc^his  *^  '>etter  opinion  that  it  is  not  D.  72.  b,  pL  4.  Mich.  6  E.  ^ 
cuftom*''      Anon. 

goes  with  the  land,  and  not  in  refpe^l  of  the  feigniory  which  is  ancient  demefne ;  for  if  the  lord 
himfelf  purchafes  thefe  lands,  his  heirs  (hall  inherit  together,  and  yet  in  his  hands  tbe  land  is  frank- 
fee.  But  Mounugue  Ch.  !•  e  contra,  and  faid  that  it  is  not  like  to  the  cuftom  of  Gavelkind ;  but 
Browne  J«  agreed  with  Hales* 

And.71.pL  2.  The  tenant  in  tailo(  franktenement  in  ancient  demefiie,  U" 
Ames's  ^'^^  ^J^'^^  there  on  a  plea  of  covenant  fecundum  confuetudinem 
cafe,S.C.  manerii,  which  is  without  proclamation;  and  in  aformedon  there 
ffgued,  and  brought  the  tenant  pleaded  the  fine  to  be  a  bar  to  the  Uil  by  die 
nani'd^ed*"  ^"ft^^^j  ^^  judgment  there  given  accordingly ;  upon  ^i^ch  a  writ 
before  of  falfe  judgment  was  brought,  and  if  the  cuftom  of  barrii^  tails 
jttdgmenti  be  averrable  againft  the  ftatute  de  donis,  which  is  within  memory, 
S^e^Hpon  was  affigned  for  error.  No  judgment  was  given,  but  the  repoiter 
was  ftayed,  adds  a  nota)  That  if  the  judgment  be  reverted  m  Ct  B»  the  plain- 

7  .  "^ 
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tiflr  (hall  not  have  judgment  there  to  recover  feifin  of  the  land  which  and  nothins 

is  ancient  demcfne,  but  only  that  he  be  reftored  to  his  adion,  &c.  *""*  *"*^ 
which  will  be  adjudged  in  the  lord's  co^rt,  according  to  their  cuC> 
torn,  which  is,  that  fuch  fine  is  a  fuflicient  bar  to  the  tail.    D. 
373.  pL  13.  Mich,  22  &  23  Eliz.  Anon. 


(P)     Difceit,     fFJboihsM  have  it.  [497] 

I  I.  TF  a  Sne  be  levied  ^  the  common  law  of  land  in  ancient  de-   fmmAm<^ 

^  meme^  the  lord  may  avoid  it  by  a  writ  of  difceit    i  £d.  3.  "PoL  327, 

5.  26,  b.] 

[  2.  A  termor  may  have  this  writ,  and  piake  it  ancient  demefne 
again,  at  leaft  during  his  time,     i  Ed.  3.  5.  26.  b.] 

3.  The  king  may  have  a  writ  of  difceit.    Br.  Ancient  Deme(he| 
pi.  15.  cites  II  H.  4.  85. 


(P.  2)     Difceit.     Againft  whom  it  lies. 

« 

I.  XT^HERE  2L  fne  is  levied  0/ lands  in  ancient  demefney  hj 
'  ^  ^  which  fine  £wrs  remainders  are  intaiUdy  it  fumces  to 
bring  writ  of  difceit  to  annul  this  line  againji  the  tenant  of  the  land 
cnfyy  without  naming  thofe  in  remainder.  Thel.  Dig.  48.  lib.  5. 
cap.  17.  f.  2.  cites  Trin.  26  £.  3.  65. 

2.  Difceit  lies  againji  the  conufee  himfelf  as  well  as  againji  the  £d;  Rarm. 
(onufory  becaufe  he  is  equally  party  to  the  fine,  and  it  is  the  fine  Rep.  177. 
that  works  a  prejudice  to  the  lord,     i  Salk.  210.  pi.  I.  Mich.  ^  P'.r^ 
9  W.  3.  C.  B.  Zouch  v.  Thompfpn.  *  I  c  rcl^* 

foked  aocordini^ft 

•3.  This  writ  lies  againft  the  heir  of  the  conufee  or  conufor\  for  Ld.Raym. 
this  is  a  real  difceit,  and  not  like  a  perfonal  wrong  which  dies  with  s^c^y  p. 
the  peribn;  for  by  this  the  lord  is  difinherited  and.  debarred  of  the  adjixlsed 
perquifltes  arifine  from  his  court,  which  is  a  permanent  injury  according- 
m  the  jrealtv,  and  by  no  means  dies  with  the  perfon  of  him  that  JJt'^T*^*^* 
did  it.  I  Salk.  210.  pi.  i.  Mich.  9  W.  3.  C.  B.  Zouch  v.  Thomp-  conii^iV, 

fon.  Lutw.  7i|. 

and  fays  it 
ivas  obJ€Aed  that  the  haron  an4  feme  were  joint  conuforst  and  therefore  the  writ  being  brought 
(oly  againft  the  heir  of  the  baron  was  iU»  and  that  it  Ihould  have  been  againft  the  heir  of  the  feme 
only.  Sed  ooo  aUocatuTi  becaafe  the  tertenant  is  the  proper  party  to  this  adlion^  and  others,  if 
neceflaryi  may  be  brought  in  by  fci.  £icias  \  and  cites  Fitzh.  Fines  3o.<»— 3  Sallu  35.  S.  C.  accord* 
|p|lyrf»*3  Lev.  419.  Trin.  7  W.  3*  C  2.  the  S.C.  bnt  S.  P.  does  not  appear. 
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(  Q^)     Difceit.     jit  wiat  I'ime  It  Uts. 

[  I*  'X' HE  lord  may  have  a  writ  of  difceit  us  well  within  the  jedr 

■*•  after  the  fine  levied  as  after,     i  Ed.  3.  5.  26.  b.] 

2.  It  lies  aJienL'finc  levied,  ana  the  money  paid  to  the  fingy  though 

the  fine  be  Aot  ingroiTed.    Agreed.    Mo.  6.  pi.  21.  Sill.  3  E.  6. 

Anon. 

Andtfie  3.  It  lies  ^er  5  years  after  the  fine  levied^  becaufe  the  fine  was 

ftve  years     Coram  non  judice,  and  merely  void,     i  Salic  210.  pi.  i.  Mich. 

S^'no'S    9  W-  3-  C-  *•  ^^^^^'^  ^'  Thompfon. 

In  this  cafe ;  for  a  fine  may  efbblMh  the  right  of  another»  but  cannot  eftablilh  its  own  defe^ 
ibid«  and  Ld*  Raym.  Rep.  179.  S.  C.*— 3  Salk.  35.  S.  C.  &  S.  P.  relblved  accordingly. 


[  498  3  (R)     What  fhall  be  reverfed.     What  makes  the 

Land  Frank-fee. 

•  Fitzh.  [  I,  TF  z  fine  be  levied  in  hank  ofi  land^  of  which  parcel  is  at 

S!^*tot^^  rwwwtf«  bwy  and  part  ancient  demrfne^  yet  the  fine  fhiu.  be 

Uc.  annulled  for  Aat  which  is  ancient  demefiie.    7  Hen.  4.  44.*  and 

+  FitEh.  (hall  ftand  for  the  refidue.    ♦  17  Ed.  3.  31.  b.    t  21  Ed.  x.  ao.  b. 

S.  C.  accordingly.— .-F.  N.  B.  98.  (P)  S.  P.  accohlingIy.'**»-Ibid.  in  the  new  notes  tliert  fa)  cities 
7  H.  4*  44.  17  £.  3.  31.  II  &.  3.  xo.— — S.  P.  where  in  fuch  cafe  the  lord  reverfes  the  fini  by  writ 
of  difceit  as  to  the  lands,  which  are  ancient  deroefnoi  it  (hall  ftnnd  for  the  refidue*  and  a  vmrkJbaU 
kt  madt  ufm  tbtfiu  in  uatitrt  of  a  caactliimg  of  thai  whicb  is  mcimt  demefne^  and  the  record  IhaH  ftaad  for 
the  remainder.    Kelw.  43.  in  pi.  10.  Pafch.  17  H.  7-  by  Vavifor. 

See  Le.  190.  pi.  396.  and  3  Le»  120.  pi.  172.  Lee  v.  Loveday^    And  ftte  tit.  JPines  (E;b.i|) 
pi.  S.  in  the  notes,  tad  tit.  Fine  (L.  b)  pi.  8. 

If  there  is  2.  In  a  writ  of  difreit  to  reverie  fines  in  ancient  deradriey  ^er 
*"y  7-  „     ajfiinment  the  conufee  Jhall  be  made  a  party.    Vent.  211.  per  Hale 

;;-:*;«-  d.j.Pafch.a+tar.2.  _ 

the  fine,  the  remainder  man  ftaXi  hefimomomd  to  ihew  oavfe^  if  they  can*  why  the  fine  flioeld  not 
'be  reverfed.    ai  AtL  79.  b«  pL  13.— -—S.  P.  Br.  Difceit,  pL  11  •  cites  11  Aff.  13. 

S.c  k  s.p.  3.  A  fine  levied  in  C.  B.  of  Lands  in  ancient  demtfie,  was  an* 

foivcd"ac^"  ""'^^^  ^^  ^  ^^^  ^f  difceit  brought  by  the  lord.    It  was  infifted  ikat 

cm^ingiy,  though  it  was  reverfed  as  to  the  lord,  yet  it  may  remain  eood  as 

Lutw.  713-  to  the  tenant ;  but  it  was  adjudged  by  the  court,  that  a  hne  naay 

f  ?;ir^  ^  reverfed  as  to  part  of  the  Ln£  and  remain  good  as  fi»  the  reJUke  ; 
t  Salk.ato.    ,^.-'  •    ^        vt-  j  •■'j* 

pL  I.  s.c.    hut  it  can  not  be  reverfed  in  t9to  as  to  one  mem%  and  remain  good  m 
but  s.  p.      toto  as  to  another^  which  muft  be  in  this  cafe,  if  this  fine  remains 
does  not^     gQQ^i  2s  to  the  tenant,  and  be  reverfed  in  toto  as  to  the  lord.    Ld* 
-3^s^?3s.    Ray™'  Rep.  179,  Hill.  8  &  9  W.  3.  Zouch  v.  Thompfon. 
3.  C.  but'  $•  P.  does  not  appear.«i«»3  Lev.  41 9.  S.  C.  but  S.  P.  doei  nota^pcar. 
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(S)     After  the*  Reverfal  of  that  which  makes  the 
Land  Frank  fee^  who  Jhall  have  it. 

m 

[  r.   T  F  zfim  be  rev  erf ed  in  difceity  the  conufor  Jhall  have  it  again^  *  Br.  Dif- 

-*-  bccaufe  the  fine  was  void ;  for  that  it  was  Coram  non  ^^ i^'c^ 
judice.    Contra  ♦  7  H.  4.  44.     f  7  Ed.  3.  31.  b.    Dubitatur  {  and  fays  it 

8  H.  4*  24.]  was  agre«4 

^     ^  -*  _  that  the 

iine  ihould  be  aanulled  .'^ainft  the  lord  )  but  quaere  if  by  this  it  fhall  be  aToided  between  the  par* 
ties.  -f*  Fitzh.  Difceit,  pi.  37.  cites  S.C.  fays  it  was  awarded  to  be  reverfed  in  toto^ 

and  that  it  was  touched,  that  he  who  was  in  the  land  by  fuch  render  fhall  maintain  his  polTeflVia 
upon  reverfal  of  the  fine ;  for  that  it  was  good  between  the  parties,  and  that  this  judgment  of  re« 
verfal  Ihall  aid  liim  in  his  pofleflion.  X  ^r.  Fines,  pi.  36.  cites  S.  C— Fitzh.  Fines^ 

j»L  30.  cites  S.  C.  and  by  Hull,  the  fine  is  void  in  coto.— -4  Inft.  270.  cap.  58.  S.  P.  accordingly. 

2.  If  a  man  levies  a  fine  at  common  law  unto  another,  of  land  [  aqq  1 

which  is  in  ancient  demefne,  the  lord  of  ancient  demefne  fhall  have  ^^  ^^ 

a  writ  of  difceit  againft  him,  who  levied  the  fine,  and  *  [him]  who  a.  in  Lam^ 

is  tenant  [and]  fhall  avoid  die  fine,  and  there  he  who  ought  to  give  pctt'scafe^ 

tgave]  the  land,  (hall  be  reflored  unto  his  poffeiEon  and  title  which  ^J|^f.^'^ 

e  gave  by  the  fine,  becaufe  the  fine  and  gift  thereby  is  avoided ;  that  this 

but  if  he  who  levied  the  fine  has,  after  the  fine,  releafed  unto  him  opinion w» 

who  hath  the  pojelfton  by  the  fine  by  his  deed,  or  confirmed  his  eflatc  fo°^J^ 

in  the  land  by  fiis  deed,  then  it  feems  that  he  unto  whom  the  releafe  Uw  pertoi. 

or  confirmation  is  made  fhall  have  and  keep  the  land,  notwith-  cur.  in  the 

(landing  that  the  fine  be  avoided,  becaufe  this  releafe  or  confirma-  ^f*'^ 

tion  made  unto  him  being  iii  poflfeffion,  hath  made  his  eflate  firm  yet  after 

and  rightful  againfl  him  and  his  heirs  who  releafed  or  confirmed,  the  fine  le. 
F.N.%.98.rA)                                                                    ^J--- 

not  any.right  in  the  Und,  but  only  a  pof!ibi1ity  of  having  the  land  agaiRf  after  the  fine  reverted  by 
writ  of  difceit^  to  be  brought  by  the  lord  of  whom  the  land  was  held.— — S.  C.  cited  Arg.  Lutw* 
yia. 

N.  B.  This  paragraph,  as  well  as  othen  in  tlut  moft  excellent  work,  are  very  badly  tranilated} 
as  are  lUcewife  gieat  numbers  of  the  booKs  of  reports ;  but  this  here  is  corre^ed  ascordioig  to  Um 
original  French,  which  ocherwife  was  not  intelli^iblej  or  the  fenfe  perverted. 
•  Tiie  EoglUh  Tranflations  are  (he.) 


(T)     Declaration  and  Pleadings. 


rank'fee^  and  not  ^fifiofu*  , 
manor  of  which.  'o"*'iL'" 

•^     -       '  ^  B.    The 


t.  TN  i0ije  ijffiu  was  taken  that  the  land  wasfi 
^  anctent  demefne^  without  any  denial  that  the 
ice.  was  ancient  demefncm    Br.  Ancient  Demefne,  pi.  2.  cites  9  deVendanc 

AfE  9*  pleailed 

tiiat  ttie 
tenements  art  parcel  of  the  manor  of  P.  which  it  ofKtent  dmtefmt^  6f f .  jit^weitt  pftht  writ.     Finch,  (aid  jt 
is  frank-fee,  friR  by  the  afllfe ;  and  by  the  opinion  of  the  court  it  (hall  nr>t  be  tried  by  the  affife ;  for 
it  is  mot  denied  tut  that  the  manjr  is  ancient  dcnnfne,     Br.  Triali,  pi.  120*  cites  aa  A(r.  4$.  \U^ 

which  befnidih3Lt  thofe  tenements  wert  frank-fee  time  out  ofsmtsd,  wtthontjhtwing  W,  jcc  and  yet  the 
•Cher  was  compelled  to  anfwer,  and  were  put  upon  the  country*    Ibid.  ' 

2.  None  who  refufe  the  franktimmejit  in  affift  can  plead  ;u)cient 

demefne^ 
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demefne,  and  hence  it  feems  that  nam  foall  pUaJ  acncknt  demefiie 
ittt  the  tenant  of  the  frank^tenem^nt  \  per  Herle.  Br.  Ancient  De«* 
mefiie,  pi.  28.  cites  9  AfH  2. 
^And  fo  note  3.  In  ajftfe  of  rent  againft  twoj  the  otu  pleaded  Hcrr  dtfonfeei  at 
^  «•  ^J^  fever al  tenant  of  the  parcel^  judgment  if  without  fpecialtyy  and  the 
Attit^  ^f  A*r  as  tenant  of  the  refiduejaid  that  the  land  out  of  whichj  &c.  if 
mtfne  of  held  of  the  manor  ofD.  which  ii  ancient  denufne^  ice.  judgment  of  the 
Che  land  w  a  fjarit^  ice.  The  plaintiff faid  that  frank^fee prifty  and  had  the  aver^ 
fndfJe  anl  n)^"^  without  faying  tSat  they  are  ef  sthtr  nature  than  thenuaar  0^ 
eieat  de.  felfy  icc.  but  it  was  &id  that  otherwife  it  bad  been  if  the  manor  tttelfj 
mefne  tried  ^  mmety^  third  party  or  otifer  parcel  ofity  had  been  in  demand*  Note 
Vv^%Z'  the  diverfity  \  and  it  was  faid^  that  ♦  firft  it  fliall  be  inquired  by  the 
criam  i  and  affife  if  the  land  be  ancient  demefiie  or  not;  for  if  it  be  founo,  all 
tbertfore  the  writ  fhall  abate.  Quod  nota.  Br.  Ancient  Demefiie,  pi.  20. 
^'-^•y   cit«9Aff.9. 

book  of  Doitiefday ;  and  (ee  that  the  tenant  Ihall  conclude  judgment  of  the  writ,  and  not  jndcmexiC 
if  the  court  wiU  take  conufance ;  quod  mnm  I    Br.  Ancient  Pemefue^  pi.  19.  cites  9  AlC  9. 
•  Br.  Briefj  pi.  265.  ekes  S.  C. 

4.  None  (hall  plead  ancient  demeliie  but  he  who  is  tenant^  and 

not  thediffeifor.    Br.  Ancient  Demefiie,  pi.  31.  cites  21  Afll  2. 

r  (OO  1       5'  -4^  h  executors  of  tenant  by  elegity  the  tenant  faidy  thai  the 

^  land  was  parcel  of  the  manor  rfB.  which  is  ancient  demefuy  and  the 

Other faidy  that  tie  tenements  are  and  were frank-fecy  and  pleadable 

at  common  law,  and  the  other  awarded  to  anfwer  to  it,  notwith* 

Handing  that  it  is  not  denied,  but  that  it  is  parcel  of  the  manor 

which  is  ancient  demefne,  and  by  common  pretence  this  ihall  be  as 

the  manor  is,  by  which  others  faia  that  ancient  denupUy  prj/ly  bv  affife, 

and  if  it  be  found  that  the  land  is  ancient  dememe,  the  wnt  fliall 

<  abated  and  the  executors  (hall  recover;  for  they  cannot  have  writ  of 

right  upon  the  cuftom  of  the  manor  for  the  feebUneh  of  their  eftati^ 

but  quare  with  protejlationy  &c.    Br.  Ancient  Demefiie,  pt.  33. 

cites  22  Air.  45. 

6.  He  who  alleges  ancient  demefne  ought  to  bring  in  the  record^ 

and  the  court  would  not  write  for  ity  but  gave  day  to  the  partjr  at  his 

peril,  and  he  &iled  at  the  day,  and  the 'other  party  for  his  difpatdi 

brought  it  in  fub  pede  (igilli,  which  teftified  diat*  it  was  frank<-fe^ 

ice.    Br.  Ancient  Demefne,  pi.  23.  cites  39  £.  3.  6. 

"^^^^  7.  In  pracipe  quod  reddafi  the  tenant  faidy  that  the  land  was  par^ 

^^^Mbif    ^^^  of  the  manor  of  D.  which  is  ancient  demefnoy  and  pleaded  by  petit 

that  the       Writ  of  right,  and  demanded  judgment  if  the  court  would  take  co- 

lan^  is  not     nufance  \  Xirton  faud  it  is  frank-fee,  and  it  was  held  that  he  ihould 

nefse '  foV  ^'^  ^^^  ^^  averment,  becaufe  he  did  not  dmy  but  that  the  mantr  is 

this  is' the    ancient  demefncy  and  dut  this  land  is  parcel,  and  therefore  JhaUbe 

Gonciufion    intended  to  be  of  the  fame  naturey  by  which  the  demandant  pafltid 

wpon  the     ^^^^    gj.^  Ancient  Dcmcfne,  pi.  6.  cites  4.1  E.  3.  22. 

two  prece-  '  *  -t  •# 

'dent  propofitionsy  viz.  t ft.  that  the  manor  it  ancient  demefne,  and  idly,  that  the  l^nd  in  demand 
is  parcel  of  the  manory  for  this  conclufion  follows  from  the  premifles»  and  therefore  cannot  h^  d6-( 
nied,  per  cur.  1 1  Rep.  lo-  h.  cites  S.  C.  and  4S  £.  3. 11.  a.  b.  He  ought  to  plead  to  tho  na» 

ture  of  the  manor  that  it  is  not  ancient  demefne,  or  that  the  land  in  demand  is  not  parcel  of  it. 
Lf.  211*  Arg.  cites  S.  C.  but  mifprinted,  as  ai  anftead  of  41  £.  3.  at. 

8«  After  ancient  demefiie  pleaded  ibe  Mnaot  cannot  difetenm «  (ot 

h 
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h  the  pleading  ancient  demefne  he  hat  accepted  the  tenancy^  ±ni  there- 
fore cannot  aifclaim  after  -,  Quxre.  Br.  Ancient  Demelhe,  pi.  6. 
cites  41  £.  3*  22. 

9.  In  ajp/'e  of  land,  the  defendant  faid,  that  the  land  Is  held  of  the 
manor  of  B.  and  fo  parcel,  which  manor  is  ancient  demefne,  and 
pleads  by  petit  writ  of  right-clofe ;  judgment  if  the  court  will  take 
conulance.  Tank  faid,  the  plaintiff  is  lord  of  the  manotj  and  the 
land  in  plaint  is  parcel  of  the  denufnes  of  the  manor,  and  in  the  hands 
ef  the  tenants  at  willj  and  that  the  tenant  at  will  infeoffed  the  te^ 
Ttantj  which  is  difleifin  to  the  plaindiF;  judraient  if  the  court  ought 
not  to  take  conuiance,  and  the  ailife  awarc^,  and  the  ancient  de- 
mefne no  plea,  inafmuch  as  that  which  is  in  the  hands  of  the  lord 
is  frank-fee,  and  that  which  is  in  the  hands  of  the  tenant  is  ancient 
demefne.     Br.  Ancient  Demefiie,  pi.  34.  cites  41  Afll  7. 

ID.  Monftraverunt  hy  three  againft  one,  and  the  defendant  as  to 
two  dfthemfaid^  that  they  were  his  villeinsj  judgment  if  they  (hall 
be  anfwered,  and  to  the  third  prayed  that  he  afcertain  the  court  if  the 
manor  be  amient  demefne  or  noty  and  per  cur.  this  ought  to  be       . 
done  at  the  prayer  of  the  defendant,  though  the  tenant  does  not    • 
plead  that  it  is  frank-fee.    Br.  Ancient  Demefne,  pi.  9.  cites  49 

£.  3.  22. 

1 1.  .^ffife  againji  feveraly  the  one  defendant  appeared  and  accepted 
the  tenancy y  andfaidj  that  the  land  is  held  of  one  £•  as  of  bis  manor 
ef  D.  which  is  ancient  demefne^  and  pleadable  by  petit  writ  of  right- 
clofe,  judgment  if  the  court  will  take  conufance ;  and  the  plaintiff 
faid  that  the  land  isj  and  always  was  tleadabU  at  common  lawy  ahfque 

hoc  that  it  was  pleadable  within  the  faid  manor^  upon  which  the  te- 
nant demurred ;  quxre  of  this  pleading ;  for  it  feems  that  he  ought 
to  have  faid  that  the  land  is  frani-feey  and  not  ancient  demefne ;  but  [  CO  I  1 
upon  the  matter  the  ppinion  of  all  the  court  wa^  that  in  as  much 
as  the  plaintiff  has  not  denied  but  that  the  manor  otD.  is  ancient 
demefiie,  and  that  this  land  is  held  of  the  manor,  but  that  it  (hall  be 
taken  ancient  demefne,  without  fpecial  matter  (hewn  to  the  con- 
trary, as  unity  of  poiTeffion  in  the  lord,  or  fine  levied  at  com- 
mon law,  or  the  like.    fir.  Ancient  Demefne,  pi.  2.  cites  3  H. 

*•  47-  .  . 

12.  Where  rent  is  demanded  which  iffites  out  of  land  in  ancient 

demefne  and  land guildablcy  there  ancient  demefne  (hall  not  be  plead* 
cd,  per  Newton ;  and  per  Portington,  if  affife  is  brought  where 
the  lord  of  ancient  deme(he  is  named,  there  the  ancient  demefne 
is  no  plea.    Br.  Privilege,  pi.  7.  cites  20  H»  6.  37. 

13.  He  who  aUeges  ancient  demefne  Jhall  fay  that  the  land  it 
held  of  the  manory  ice.  which  is  ancient  demefne,  and  pleadable  by 
petit  writ,  &c«  Br.  Ancient  Deme(ne,  pi.  25.  cifes  36  H.  6.  lo. 
per  Prifot. 

14.  Tenant  by  receipt  may,  upon  his  receipt,  plead  that  die  land 
is  ancient  demefne  where  the  tenant  has  affirmed  it  to  be  frank- 
fee  by  his  render  or  confeflion  of  the  aAion ;  Quod  oota,  per  opi- 
nionem,  &c.    Br.  Ancient  Demefne,  pL  78.  cites  2  £.  4.  26. 

15.  If  the  tenant  in  pracipe  quod  reddat  Jay Sy  that  the  land  is  par^^  in  pracip* 
teloftbe  manor  ofB%  which  is  ancient  demefncy  iCQ.  the  other  Jhall  quud  red. 

ff^f  dAtthc    t#- 


50I  ancient  DemeQie.  - 

Bant  plead-  netfay  that  tht  land  is  net  ancient  denufne^  nor  deny  the  manor- to 
^idTn  dct   ^^  ancient  demefne,  hut.  he. may  fay  that  the  land  in  demand  is  net 
mami  is   '  parcel.  Sec,  or  that  the  manor  is  f rani-fee-,  for  the  land  demanded 
parcel  of     Jballie  intended  to  be  of  the  nature  xfthe  manor  \  per  Finch«     Br. 
Ac^manor    Ancient  Demefiie,  pi.  48. 

which  is  ancient  demefne»  and*  he.  The  plaintiff  replied,  that  it  is  frank-fee.  This  is  do(  good ; 
for  he  denies  the  oonclufion ;  but  he  uaght  tu  plead  to  the  nature  of  the  manor,  that  it  is  not  an- 
cient demefne,  or  that  the  land  in  demand  is  not  parcel  of  it.'    Le.  333.  pL  467.  An;,  cites  %i 

16.  In  pracipe  quod  reddat  it  is  a  good  plea  to  Jay  that  the  land 
is  ancient  demefne  without  traverfing  that  it  is  frank-fee,  becaufe  tbt 
vrrit  is  only  fuppofal.    Br.  Traverfe  per,  &c.  pi.  iSs*  cites  5  H,  7. 

II.  12. 

17.  An  abbot  fued  a  writ  of  right-clofe  in  ancient  demefiie,  and 
made  his  proteftation  to  fue  in  nature  of  a  writ  of  right  at  common 
law^,  the  tenant  joined  the  mife  upon  tht  mere  right,  and  ^kcrfued 
an  Accedas  ad  curiam  to  the  fherifF  of  W.  to  remvue  the  record. 
The  queftion  was,  if  this  was  fufficient  caufe  of  removal  ?  After- 
wards a  procedendo  was  awarded  direded  to  the  bailifi^.  D.  iii« 
pL  47.  Hill.  I  &  2  P.  &  M.  Sir  Humphry  Stafford's  cafe. 

Mo.  13.  pi.       18.  Writ  of  difceit  (hall  not  abate  by  death  ^  the  conufee,  for  fliis 
49.  Hill.  4  a&ion  is  but  trefpafs  in  its  nature  for  to  punim  this  difceit,  and  no 
fc5P.&M.  jjjj^j  jg  ^Q  y^  recovered,  but  only  the  line  reverfed.    3  Lc.  3.  pi.  8. 
4  &  5  P-  &  M.  the  King  v.  Dewe. 

19.  In  difceit  for  levying  a  fine  of  a  meffuage,  being  ancient 
demefne,  an  exception  was  taken  to  the  declaration  that  it  was  de 
antiquo  dominico  domina  regina  Anglia,  whereas  it  ought  to  have 
been  de  antiquo  dominico  domina  regina  corona  fua,  &c.  The 
opinion  of  the  court  was,  that  it  was  good  both  ways.  3  Le.  117. 
1 1 8.  pi.  166.  Mich.  27  Eliz.  C.  B.  Griffith  v.  Agard. 
Without  20.  Defence  was  ruled  not  neceflary  in  plea  ^«  ancient  demeihe, 

defence  it    3  L^v/ 1 82.  Trin.  36  Car.  2.  C.  B.  North  v.  Hoyle. 

may  he  re-   -^  •*  ^ 

fufed,  but  is  made  good  by  acceptance,  i  Salk.  117.  Pafch.  4  W.  &  M.  in  B.  R.  Ferrer  v.  Mil- 
ler.^—Show.  3)^6.  rarrers  v.  Miller,  S.  C.  adjudged  for  the  defendant.  -3  Lev.  405.  Mich. 
^  W.  &  M.  in  C.  B.  Smi  T  m  v.  Framc  ton^  fuch  plea  was  pleaded  without. defence,  and  no  no- 
tice was  taken  of  the  want  thereof. 

rC02l  2t.In  ejeffment  the  defendant  pleaded  in  abatement,  that  the 
c  h  86  ^^^^  were  parcel  of  the  manor  of  Bray,  which  manor  was  ancient 
Baker  V.  demefne  held  of  the  crown ;  but  held  naught  per  tot.  cur.  For  if 
Winch,  the  manor  be  ancient  demefne,  and  the  lands  in  queftion  are  part 
^'  d'  *i"  ^^  ^^  demefnes,  as  it  muft  be  underftood  they  are,  then  they  are 
!l^i»"Mod.  impleadable  at  the  common  law,  and  not  in  the  lord's  court ;  but 
13.  Parker  lands  held  of  the  manor  are  in»pleadable  in  the  manor  court,  and 
▼.  \^och,  there  only ;  and  becaufe  he  did  not  plead  that  the  lands  were  held 
cordingiy.  ©f  ^^c  manor  of  Bray,  judgment  was  Quod  refpondeat  oufter.  I 
And  by  *    Salk.  56.  pi.  I.  Mich.  3  W.  &  M.  in  B.  R.  Barker  v.  Wich. 

Holt  Ch.  J. 

the  laying  it  iii  the  deqlaraiion  to  be  part  of  the  manor,  (hews  it  not  impleadable  in  the  coujt  of 

the  manor. 

Comb.  183.  22.  In  eje^ment  the  defendant  pleaded  that  the  lands  are  parcel 
^®y^°**  C  ^^  ^"^^  ^  manor,  which  is  ancient  demefne.  The  plaintiff  replies 
and  per  cur.  ^^  ^^  tenements  are  pleadable  at  the  commoa  Iaw>  ^fque  bof 

4  that 


ancienf  Detrtfcfne.  50a 

{hat  they  ire  partel  de  antiquo  domlnico.     Upon  a  demurrer  the  de-  if  he  had 

fendant  had  judgment ;  for  per  cur.  the  traverfe  was  ill ;  for  be  [{^^^hly 

6ught  to  have  traverfed  that  the  manor 'was  ancient  demefne^  and  that  were  parcel 

fhall  be  tried  by  Domefday  book ;  or  elje  to  have  traverfed  that  thofe  of  the  ma- 

tenements  were  held  of  that  manor.     Show.  27 1.  Trin.  3  W,  &  ^^'„*'^*^ 

M.  Hopkins  v.  Pace.  naught}  for 

they  might  be  frank-fee,  though  held  of  a  manor  in  ancient  dcmcfnc ;  and  tlicy  held  the  plea  good, 
and  judgment  for  the  defendant. 

23.  In  writ  of  dlfceit  to  reverfe  a  fine  levied  in  C.  B.  of  lands  ^*  Raym- 

in  ancient  demefne,  the  lord  need  not  Jhew  his  ejiate\  for  if  he  was  ^^^\  5^  J* 

dominus  pro  tempore,  it  is  enough;  and  if  his  eftate  be  fmce  de-  and  the  fay- 

termined,  it  muft  be  (hewn  on  the  other  fide,     r  Salk.  210.  pi.  i-  >"2  'h»t  he 

Mich*  9  W.  3.  C.  B.  Zouch  V.  Thompfon.  n,^,&r& 

adhuc  eft,  is  well  enough.    But  upon  this  point  it  was  adjourned  to  be  argued  again ;  and  after 
argument  it  was  adjudged  that  the  fine  be  annulled.  '    3  Salk.  35.  S.  C.  &  S.  P.  accordingly. 

S.C»  cited  Arg.  Lutw.  713.  and  that  it  was  held  that  tenant  for  years,  tenant  for  life, 
Jcc.  are  domini  pro  tempore ;  but  ifit  was  necellaiy  to  (hew  the  eftate,  the  words  Ad  Kxhaereda* 
tionera  are  fu£cieiit. 

24*  If  you  plead  that  the  manor  of  D.  is  ancient  demefne,  you 
ought  to  aver  it  by  the  record  of  Domefday  ^  for  that  is  the  trial  of 
it;  but  if  you  plead  that  fuch  a  place  is  parcel  of  a  manor,  which 
is  ancient  demefne,  then  you  ought  to  conclude  to  the  country ',  for 
parcel  or  not  parcel  is  triable  per  pais,  cites  2  £.  3.  15.  b.  Thomas 
de  Grenham's  cafe.  ♦  But  it  feems  that  the  other  fide  may  traverfe 
its  being  ancient  demefne ;  and  fo  was  done  between  *  Saunders  •  See 
and  Welch,  Pafch.  9  Jac.  C.B,  Rot.  3165.  Per  Holt  Ch,  J.  And  (A.Opl-4^ 
a  refpondeas  oufter  was  awarded^  X  Salk.  57^  pi.  2.  Hill.  12 
W.  34  B.  R.  Hunt  V.  Burn- 

25.  In  replevin,  ice.  the  defendant  made  cognizance,  &c.  and  1  Lutw. 
jujlified  the  taking /ir  toll  in  H.  market*    The  plaintiff  replied  that  "^ 

Jhe  is  tenant  of  the  manor  of  H,  which  is  ancient  demefne,  and  that  j^^  j'  3^^^ 
the  tenants  of  ancient  demefne  lands  are  quit  of  toll  in  all  places,  and  judg-^ 
&c.     Upon  demurrer  it  was  obje(9ked  that  the  plaintiflFhad  not  well  ^^^J^^ 
intitled  herfelf  to  this  privilege,  becaufc  ihe  only  fets  forth  that  Ihe  [j^/* 
is  tenant  of  the  faid  manor,  &c.  whereas  (he  fhould  have  faid  that 
(he  is  feifed  in  fee  of  fuch  lands,  &c.  which  (he  held  of  T.  F.  as  of 
his  manor  of  H.  which  is  ancient  demefne ;  but  per  cur.  it  is  not 
neceffary  for  fuch  tenants  to  mention  what  eflates  they  have ;  but  it  is 
fufficient  to  allege  that  homines  &   tcnentes  de  antiquo  doml- 
nico ought  to  be  difcharged  of  toll,  &c.     Then  it  was  objefted 
that  the  privilege  was.  laid  too  general ;  for  it  was  to  be  difchareed 
of  toll  in  all  places,  &c.  when  by  law  they  are  not  difcharged  of 
toll,  but  only  of  fuch  things  which  arife  on  their  own  lands,  and  ^  J03  I 
which  arc  for  the  fupport  and  eafe  of  their  families.     But  per  cur. 
to  be  quit  of  toll  in  all  places  (hall  be  intended  of  fuch  things  in 
tU  places  where  he  is  tenant.     3  Salk,  36.  Savery  v*  Smith. 

26.  The  demefne  lands  and  the  manor  itfelf,  which  is  ancient  de* 
mefne,  is  pleadable  at  the  common  law  \  as  a  man  ought  to  fue  his 
a6tion  for  the  manor,  and  for  the  lands,  which  are  parcel  of  th«  ma- 
nor, at  the  common  law  and  in  C.  B.  But  if  a  man  will  (iiefor 
ibi  lands  ivhicb  an  boldin  of  the  manor,  which  are  in  thf  bands  of  a 

V0L.U.  Pp  frei 
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frtt  ttiuiit  wht  bcUeth  if  the  ituHtrj  he  ought  to  lue  for-tbHe  laodi 
his  writ  of  droit-clore,  directed  unto  the  lord  of  tbc  manor,  utd 
tbere  he  (hall  make  his  protellation  to  fue  in  that  court  the  iaine 
writ,  in  the  nature  of  what  wiit  be  mil  dcdarc.  F.  N.  B.  ii. 
(M). 

27.  In  ejedment  the  defendant  pleaded  ancient  drmtftu.  It  was 
mov^  to  let  afide  the  ple:^  bccaufe  there  was  no  oSi£avlt  to  verifj 
ity  whereas  the  IVatute  for  amendment  of  the  law  ujs,  diat  do  di- 
latory pica  Ihall  be  allowed  without  it.  But  per  cur.  This  h  no  £- 
leiery,  but  only  a  pita  to  tbt  jurjfUiithn,  and  fo  an  affidavit  not  ne- 
ceflarj.  Barnard.  Rep.  in  B.R.  7.  Mich.  13  Geo.  I.  Goodtitle 
V.  Rogers. 

For  more  of  Ancient  Dcmcfne  in  general,  fee  jfitltSt 
(H.  b.  3)  (H.  b.  4)  (N.  b.  4)  dial,  and  otfier  proper 
Tides, 


:!in^iu. 


tr  w»i  I.  4  Gw.  ».  top'  ALL  VjritSf  fretefs,  pleadings^  ru/ei,  !m£^- 
(fiuvfjio  20.  f.  I.  Tiunti,  records^  and  ell  precetdings  in  imy  count 

^^l^^l'  of  ju/iice   within  England,  md  tbi  csurt  rf 

Af^  m  rf«  Exchequir  in  SnrtlanJ,  JhaH  be  in  the  Englifi  tongue. 

V^:X,,  which  w«s  M  Eflijf't  a"J  fallowed  ibeolJ  L.T.ln  form,  ( 1 1  aKJfi  frriBJ  for  duodccim.  tc. 
anilfooTi.  l.'|Mmfti(;H'inEea«fe  the  touH  were  of  o|Mnion  that  (he  venire  wss  well  awariW,  ibe 
intent  of  thp  i-arli-imeiil  hemg  I"  tranflate  no  more  inco  EngliOt  th«n  vk  befors  in  L»tin  ;  b« 
beiriE  fo'd  the  fame  oueftinn  wu  depending  in  ihe  court  of  B.R.  the  coan  onbreed  the  role  [ill 
neitteim.     Bamo-- K<rtB.in  C.B.  158,  H?.  Hill.  6  ("■en.  l.  Fray  *.  Smirti. 

In  aflion  of  diit  i*o»  «  ivtJ,  the  a/i.u  ili/r  WM  m  iti  inlnrailn  pot  K  Laia,  ai  m  ft;  t»i  ft 
WW  moved  in  arreft  of  judjtmenl.upon  the  laieaS  of  parliameni,  ib»i  all  proceedinp  at  l«w  flxHdd 
be  in  Englith,  and  ohtained  a  nile  aifi.  Afierwanli  on  (hewing  caufe,  the  court  wer^  of  orin-.on 
that  the  alia!*a',  if  (et  out  at  all,  muft  be  fet  out  in  the  fame  lingiouc  as  in  the  deeJ,  and  vuuU 
otherwifeheerroneooi,  anddifchirged  tliemle.  Bame^-sNote*  in  C.B.  160.  Trin.  6  (C7GCO.1. 
ChurshT.Jrfon,^— Bep.  ofPrafl.  inC.B.  51-S.C.  and  the  decUratinn  wutwld  good. 

For  more  of  Anglice  tn  general,  fee  JSIutnKnitt  %WMtSit 
Otftl^  and  other  proper  Titles. 
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♦  Anntiity 
is  a  yearly 
ft^yrneot  of 
a  certain 
/it0  ©f  ipp- 
^ey^rqntid 
to  iinocher 


(A)    What  ^6i»gs  may  make  it.     What  hot.     [In 

re(pe(St  of  the  'Time  when  payable.]  Fol.  Tth. 

[  I.  TF  a  i^zrton grants  to  me  loA  every  year^  that  IJhallhe  n^^  iife,*or^ 

^  fident  Within  his  parijh^  payable,  &c.  an  annuity  lies  for  years, 
this  ;  for  this  is  annual  at  my  vwlL     7  H.  6.  lo.  b.]  '*^2/% 

[  2/  So  if  a  man  grants  20  s.  to  me  every  Eajter^day  ihafyouTl]  thegrantor^ 
J^ay  ijuith  him  in  his  houfe^  if  he  [I]  come  at  any  day  he  [11  (hall  c<>.  Litt. 
have  annuity  for  this,  yet  at  the  grant  it  was  uncertain  whether  he  '44.  !»•  W 
f  I]  would  ever  come  there.     8  H.  6.  7.] 

[3.  If  a  man  grants  to  me  a  rent  of  26l.  payabU  ##  the  tni^f  Ao  <iH^ 
every  20  years^  although  this  be  not  annual^  yet  an  annuity  lies  fiar  *J^^  ^^ 
it.    8  H.  6.  6.  b.  j  ^  co^. 

vent,  Tuxntfd  to  a  M.>ir  atui  bit  btirs  to  find  onf  fif  Us  mmfis  toftf  wufi^  4ee.  evf ry  holy*4ay  in  fuch  a  c(Uk^ 
pelf  and  that  as  often  at  he  Jhott/J /*ti/  therein  that  tliey  wmi.i forfeit  to  him  g^  Ins  hqrt  5 1.  It  (ecoifd 
CO  the  court,  Chat  in  this  cafe  aniuiicy  ilid  not  lie  ftiir  the  beiry  becaafe  it  w^  not  ^na^al ;  an^  y(|e 
perhaps  one  m.iy  have  writ  of  annuity  for  rent  framed  every  ad  or  3d  year.  Sut  SUeily  (aidy  fXui 
in  this  eafe  the  heir  (hall  liave  no  other  aAion  Uun  dflbu    D.  94.  pi.  I49»  Alicb.  aS  H.  f.  4W* 


(A.  a)   The  Piifcrence  betwixt  Annuity  and  Rent- 
Charge,  or  other  Rents. 

t.  T  F  a  man  hdlds  certain  land  by  renf-fervicej  and  pays  the  rent  ^^  ^^^ 

-■'  to  his  lord  tontinually  in  another  county  than  where  the  land  is^  ^u^aoJo 


this  (hall  change  the  nature  of  the  rent^  gad  thitrjefpre  where  the  tmt^  by 
plaintiff  would  have  intided  himfelf  to  it  as  to  anni^itV)  h6  was  not  ^f!fii^^''4 
Mered*     Br*  Reut^  pL  26.  cites  36  H.  6.  13.  'Hot^Xu 


ebt  other  ftreifn  Jc*  vices  m  another ^  yet  this  if:  good,  and  (hall  be  rencfervice  ^s  ffbovte ;  for  oUierwi/il 
the  tenant  may  be  doubly  charged,  a&  it  feems,  viz.  with  annuity,  and  with  rent-chargf*  Itud* 

ft.  A  man  in  replevin  prefcribed^  that  the  plaintiflT  and  his  an^ 
ceftors,  and  thofe  whofe  eftate,  &c.  have  had  common  in  his  land 
wherei  &c>  and  that  tie  plaintiff  and  bis  ancejlors  have  ufed  to  pay 
20x4  rent  per  annum  to  him  and  his  anceftors  Ar  the  fami  evrnnns^ 
and  fo  avowed  for  the  los.  and  good,  notwithftanding  that  he  does 
mot  prjfcribe  that  he  and  his  ancejtors^i^c.  have  had  the  rent ^  but  that 
the  odner  iias  paid  it»  and  all  is  one,  per  cur.  Qjiod  nota.  and  this 
is  not  rent  but  annuity,  for  he  cannot  have  aflife  \  for  ht  cannot  bavi 
rent  out  tfhis  own  landi  zxxd  yet  a  good  prefcriotioni  per  cur.  but 
^e  ought  io  alUpjiifins  per  cur.  and  fo  fee  preicription  to  difiraim 
ifi  hit  fwu  lan£   Bn  F/efcription,  pL  i.  cites  26  H.  8»  5. 

P  p  a  3«  ^ 


The  reafoa  3,  If  a  man  Would  that  another  (hould  have  a  rent-charge  i(^ 
JjJ'**^^*  filing  out  of  his  land>  but  would  not  that  his  perfon  be  charged  in 
is  n^ex^  ^^Y  ^^1"^^  by  a  writ  of  annuity^  thea  he  may  limit  fuch  a  claufe 
l^sly  in  the  end  of  his  deed,  provided  always  that  this  prefent  writings 
^arged  by  ,jqj.  j^y  thing  herein  fpectfied,  fhall  any  way  extend  to  charge  my 
granttbut  ?c^on  by  a  writ  or  an  a£tion  of  annuity,  but  only  to  charge  my 
by  optrajtum  lands  and  tenements  with  the  yearly  rent  aforefaid,  &c.  then  the 
•^/mv.  But  ]j|D(]  jg  cfau^^y  said  the  perfon  of  the  grantor  difcharged.  Ca 
to°<Ai^°'  Litt.  f.  aao. 

the  land  U  reimgnaoti  per  PofrtuuA  Ch.  J.    Popli.  87.  IlilL  37  Eliz.  m  cafe  of  Fid  wood  v.  Ward. 


(B)     By  what  tFords  it  may  be  granted. 

Yksli.  An-  •[  X.  TF  a  man  grants  an  annuity  to  another  and  his  beirs^  and  does 
nttity,  pi.  X  fffff  Jay  for  him  and  his  heirs^  this  is  determinable  by  the 

sJc^ii!!.     ^^^  of  the  grantor.     2  H.  4.  13.  Curia.] 

S.  p.  and  in  fuch  cafe  annuity  lies  not  againft  the  heir  of  the  grantor^  though  he  has  afifets.  Co. 
Litt.  144.  b. 

A  man  ought  to  grant  an  annuity  /or  blm  and  bis  heirSf  othenvife  Che  heir  Ihall  not  be  charge^ 
fior  can  if  continue  after  h\$  death.  Contrary  of  the  gra«t  of  a  rent  ocit  of  land,  or  a  griiit  of  reo: 
whereof  he  is  feifed ;  note  a  diverficy ;  for  this  charges  the  land,  but  an  annuity  charges  the  pet- 
foil  only.    Br.Chargey  pt.  54.  cites  ai  H.  7.  i*  per  Butler. 

Where  a  man  grants  an  atMuity  to  y,  5.  and  his  heirSf  this  Ihall  not  ferve  but  during  the  life  of  i\yt 
grantor,  and  yet  there  it  is  fee-fimple  determinable  upon  the  life  of  a  man.  Br.  Et^es,  pi.  65. 
cites  21  H.  7. 4. 

But  if  he  bad  granted  it /or  him  and  bis  heirs  t9  the  other  and  hii  beirs^  it  is  otherwife*  But  of  gr*at 
ff  rent  cut  of  land  to  f.  S.  and  bit  leirty  it  is  good,  for  the  land  is  charged,  and  in  the  other  cafe  the 
fwrfon  is  charged,  which  cannot  extend  to  the  heir  without  exprefs  words.    Br,  Ibid. 

Co.  Litt.  [  2.  ^0  if  a  man  grants  a  rent  infee^  without  faymg  for  him  aiii 

144.  b.  (d)    jjjg  hgjj-s^  his  heir*  cannot  be  charged  in  an  annuity.     D.  18  El.] 

p.  344.  b.  pi.  2.  Mich.  17  &  18  Eliz.  S.C«  ic  Rep.  128.  a.  cites  S«C»  accordingly  ;  for  the 

tinie  of  eleQion  to  make  tt  an  aasuity  is  paft  by  the  death  of  the  grantor.— —S>  C.  ciicd  Hob.  5S- 
— ~Br.  Hltaces,  pi.  65*  cites  21  H.  7.  4.  S«  P.  accordingly. 

Jitzh.  Ant-  |-  2.  The  fame  law,  though  be  adds  further  to  the  grant,  that  it 
Yimty,  pi.  offllg^s  himfetf  and  his  heirs  to  warrant  the  ann$tity  to  the  granta 
s.c/ac-      and  his  heirs^  for  this  does  not  inlarge  the  grant.     2  H.  4.  13. 

eordingly.      Curia.! 

. Br.  -* 

Aimuity,  pi.  M.  cites  S.  C  &  S.  P.  by  Hanke.  and  the  court  agreed  to  his  opinion  1  but  Brooke 
fays,  Quxre  or  ttiis  opinion,  becaufe  it  feems  it  is  good  law  in  a  covenant^  annuity^  obligation  or 
warranty,  but  not  in  a  grant  of  rent  out  of  land,  ut  videtur.— 8.  P.  per  cur.  PI.  C.  457.  a.  1 

But  if  an  abbot  with  confent  of  the  covent  by  deed  with  their  common  feal  grants  an  annuity  to 
another  in  fee,  and  does  not  fay  that  he  grants  it  for  him  and  bis  focceilbrs,  and  the  abbot  dies,  ami 
a  new  fucctflbr  is^ele^ed,  he  ihaU  be  charged  with'^Che  annuity,  becaufe  the  abbot  with  confent  of 
the  covent  charges  the  whole  corporation  which  continues  for  ever,  and  for  that  reafoQ  the  annuity 
flulX  continue. 

4*  Affile  of  los.  rent  J  the  deed  was,  /  have  granted  to  B*  W 

haredibus  fuis  annuum  reditum  2b  j.  de  nwlendino  mea  dr  Q  perci" 

piefuT  de  me  &  haredibus  meis  in  perpetuunty  and  it  was  awar<fed 

that  it  was  iiTuing  out  of  the  mill,  and  is  only  an  annaiQry  and 

therefore  the  ^k  lies  well.    Br»  h&ky  pK  247*  (246)  cites  2a 

m;  66. 

5.  Aaiiuit7 


9nnuitp.  ♦  5®^ 

5.  Annuity  wa$  grznttd  folventT  at  fuch  and  fuch  fcafts/^*-  iHolL 
rofwr.    It  was  a  queftion  if  it  be  due  without  an  a£bal  demand.  ^'P-  *^4- 
Palm.  320.  Mich.  20  Jac.  B.  R.  Sir  William  Sands  v.  Lea.  jorniturf 

and  ibid.  267.  Sands  ▼.  Leake  S.  C.  the  court  divided* 

*6.  An  annuity  which  charges  the  grantor,  though  it  be  with 
claufe  of  diftrefsynot  being  granted  for  himfelf  and  his  heirs  till  elec- 
tion  made  and  a  diftrejs  taken^  is  merelv  perfonal,  per  tot.  cur. 
Cro.  C.  171.  pi.  17.  Mich.  5  Car,  B.  R.  in  cafe  pf  Bodvill  v. 
Bodvill. 


(C)  -  UpoH-  what  Grant  or  Conveyance  it  Ires. 

_  ^ 

[l,  TTPONa  rent  created  bj  way  of  refervation  no  annuity  Co.Litt. 
^    lies.      I  H.  4.4.]  i44.a.S.P. 

[  2.  [>#f  ]  if  a  man  makes  z  feoffment  infee^  referving  a  rent,  no 
annuity  lies  for  this,  becaufe  the  refervation  are  the  wordi  of  the 
feoffor .f  and  no  grant  of  the  feoffee.    Co.  Litt.  144.] 

[  3-  [^^]  ^^  ^  ^^^^  before  ^ia  emptor es  had  made  a  feoffhient,  ^  T\xx\u 
referving  a  rent-fervice,  no  annuity  lay  for  this  rent-fervice.     ♦  33  -^""^^^^ 
H.  6*  34.  b.  admitted,     f  3^  H,  6.  13.  b.  14.  adn^ttejl.    33  E.  3.  s/c/bot* 
Annuity  52.]  Br.  An- 

•  nuity,  pU 

31.  is  neither  S.  C.  nor  S.  P.  nor  do  J  find  it  in  Br.  Annuity,  fo  tliat  it  feems  to  be  mifpnotedia 
I  D.48J.  (C}  pi.  3.  (c).  t  Fitzh.  Annuityi  pL  to.  cites  S.  C  and  Br.Reoty  pi.  »6 

cites  S.  C.  but  S.  ?.  does  not  clearly  appear  there. 

[  4.  \But'\  tfz  man  before  Quiaemptores  terrarum  had  infeoffc4 
another,  rendering  20  marks  rent,  and  the  feoffee  hy  another  deed 
had  obliged  himfey^  in  20  marks^  to  taj  yearly  to  the  feoffor^  (as  it 
feems  to  be  intended)  for  certain  lands  which  he  had  of  his  feoffs 
ment ;  upon  this  deed  the  feoffpr  mi?ht  have  an  annuity,  for  this 
had  no  reference  to  the  rent  referved  upon  the  feoffment,  but  was 
a  good  grant,  though  no  fepffment  was  made.  33  £•  3.  Annuity, 
52.  adjudged.] 

[5.  If  an  annuity  be  granted  by  an  abbot,  prior,  or  parfon^  by  Fitzh.  Aid, 
the  ordinance  of  the  ordinary  upon  a  certain  accord^  a  writ  of  an-  pl-  7«  cites 
nuity  lies  for  this.     25  E.  3.  39.]  slp.'feem, 

^ted.-— i-S.?.  if  the  parfon  had  ^id  pro  qua»  tboiiKh  the  ordinance  mafle  by  the  ordinary 
without  the  confent  o£  ilie  patron.  F.  N,  B.  152.  (G)  ■!  Co.  I«itc.  343.  b.  344.  a.  S.  P. 
rdingly. 

[  6.  So  if  it  bt  mnted  by  the  ordinary  ptith  the  affent  oftbfpar^  F.N.  B. 
fon  and  patron.     tTK.  2.  Annuity  53.]  JS*;  (G) 

cord  in  k1  7. 

[7.  If  a  man  holds  of  me  by  a  certain  rent-fervice^  and  grants  by  /^— ^1.^ 
^  deed  to  me,  reciting  that  the  fiune  land  is  held  of  me  by  the  fame  Fol.  227, 
rent,  and  for  the  greater  furety  he  binds  other  lands  to  my  dijlrefs^ 
^t  I  may  diftrain  in  other  lands,  I  cannot  have  a  writ  of  annuity 
ppon  this,  becaufe  the  condition  of  the  rent  is  not  changed  by  this  deed. 
33  E.  3.  Annuity  52.  but  quxre.J 
.    [  8.  if  a  rent  be  granted  )%r  equality  ofpartition^  no  writ  of  an-  s.  p.  agreed 

P  p  3  nuity  ^  ^  ^^^ 


admitted. 

was 

accordingly 


jofticet  nrf  jittitjr  KeJ,  becawfe  it  «  «^  tht  naturt  of  th  kmd  ittktnitd,     Co» 

barons  atT;^_.-tT  "  *  •' 

Serjeant's      ^'«'  '44^  *>.] 

Inn*    Poph.  87.  HtU.  37  Elis.— For  a  rent  grani«d/«r  allowance  of  Jkf%ir  or  r«r«i[^»  ef  a  tifk^ 

an  annuity  does  not  lie,  becaufe  it  is  w  futiif.i^iiom  of  a  thing  real,  and  therefore  fhall  not  fa  1  to  a 
matter  perfonBl/btu  afivays  remains  of  the  fame  nature  as  ihething  for  which  it  is  given.  P«ptu 
S7.  Hill.  37£lia.  agreed  by  all  thejul\iee&aml  barons  at  :&eijeaQt*s  Inn. 

r  ro7  1  9*  ^  ^^^^  ^  ^^^^  ^  ^^  ^  gf anted  u/ithout  dndp  a  wrk  of  an« 
nuity  does  not  lie)  though  il  bd  granted  by  deed,  Co.  Litt.  145, 
in  principio* 

10.  A  rent-charge  was  granted  out  of  a  re(l:ry  by  the  tarpm^  who 
afterwards  refigned  the  parlonage.  A  writ  of  annuity  lies  againft 
the  grantor  upon  the  fame  grant.  Poph.  87.  Hill.  37  £li^«  in  the 
cafe  of  Fulwood  v.  Ward,  cited  by  Clark,  as  reported  by  Bend- 
lows  to  have  been  agreed  in  C.  B«  and  agreed  b/  i^vcfmi  in  the 
principal  cafe  to  be  law. 


(D)     Upoft  \frhat  Title  jt  Wtt. 

♦Thij  IS  I  I-  A  Writ  of  annuity  doei  not  lie  hj  prefer iptton  dgain/l  am 
"a fti'^^Id'  "^  ^^^^^  becaufe  it  cannot  be  krfown  whether  he  has  aiiy 

be  los/a.     l^n^  by  defcent  from  the  fame  anceftor  who  firft  granted  this.    Co, 

(c)— ^         Litt.  *  202.1 

r.  N.  B. 

152.  (F)  S.  p.  and  for  the  fame  reafon.— — Br.  Annuity,  pK  4$.  ekes  F.  W.B.  152.  S.p.  ac- 

rordingly,  and  for  Che  Caitte  reafon. Br.  Annuity,  pi.  10.  cites  49  £.  3  5.  S.  P.  accordinsly ; 

though  otherwife  i'  is  of  annuity  by  deed,  where  afTots  defend  to  the  heir;  per  Belk.-  >  *  ■  Br. 
Defcent,  pi.  ))  cites  F  N.  B.  the  S.  P.  accordtngly.*r-^Fiizh.  Annuity,  pi.  13.  ciLcs  Trio,  id 
£.4.  ID.  S.P.  by  Danby  accordingly*— -i- S.P.  admitted  Arg.  Mod.  200.  in  pi.  32. 

i.  A  parfon  of  a  church  may  be  charged  in  annuity  by  prefcrip^ 
tJofi ;  quod  nota.     Br.  Annuity^  pi.  10.  cites  49  £.  3-  5* 

3.  Annuity  may  he  prefcribed  in  a  corporation  which  is  dHermiaed^ 
and  that  this  annuity  was  after  granted  over  to  another  in  fee.     Br, 

Annuity,  pi.  40.  cites  22  £.  4.  43. 


(E)     In  what  Cafes  a  Grant  of  a  Rent  is  void  as  % 
Rent,  and  yet  fhall  be  good  as  an  Annuity. 


limitation  qucen  hath  loool.  of  the  cuftom  affigned  to  hef  for  part  6f  her 
nuM>f  the  dower,  vct  bccaufe  this  cannot  enure  as  a  rent,  beoaufe  ene  rent 
^r^mvf'it!  canmt  iffue  out  of  another^  flie  may  be  charged  in  an  annuity,  be- 
Br.  Grants,  caiife  the  grant  was  generally  of  20 1,  de  novo,  not  limited  tb  th6 
pi.  4.  cites  cufioTJ,  bdt  only  the  receipt  limited  to  that,  which  cannot  alter  the 
{r^A^     g*"^'"-    9  H-  6.  12.  adjudged.] 

fjuity.  pi  3.  citt*  9  H.  6.  II.  S3,  fays  trie  differtnce  taken  there  is,  trhere  it  is  granfeU  by  tb« 
flf^rac  of  parcel  of  other  ]rcnt|  6cc.  and  where  it  is  granted  to  perceive  of  fuch  a  furo,  Uu    For  ia 


i 


the  one  cafe,  if  he  has  no  rent,  the  ^rant  is  void ;  but  in  Che  other  it  »  a  |^d  grant  to  charge  the 
pcrfon  by  the  word  (perceive,)— Fitzh.  Annuity,  pi.  5,  cites  S.  C.  accordingly,  and  fame  di- 
vcrftty  taken  by  Cottou  and  Marten.— Br.  Grants,  pi.  4.  cites  S.  C.  and  fame  diverfity  accord- 
ingly. 

[  2.  So  in  this  cafe,  1/ the  queen  had  net  had  any  thing  of  the  euf- 
toms  in  dower.     9  H.  6.  12.] 

[  3.  So  if  a  man  hath  a  rent  o/iooL  and  grants  an  annuity  of  f  C08  1 
10/.  to  ht  received  of  him  who  is  to  fay  the  rent  to  him,  he  is  charge- 
able in  an  annuity,     g  H.  6.  53.]  Fi  *h.  An- 

cites  S.  G.  k  S.  P.  accordingly,  by  the  better  opinion,  as  Fitzberbert  intends  it.-~-— Br.  Annuity, 
|t1«  3.  cites  S  C. 

[  4.  If  a  man  grants  an  annuity  of  10  L  out  of  his  land  in  D.  Fitzh.  An- 
and  he  hath  but  loL  rent  there^  yet  he  is  chargeable  in  an  an-  nuity,  pi.4« 
nuity.    9H.6.  53-]  fs'p.% 

Kewton,  who  held  this  to  be  a  new  annuity,  and  not  a  grant  of  the  faid  rent. 

[5.  If  a  man  grants  a  rent  of  20/.  to  be  received  of  i^oL  rent  in  Br.  An- 
D,  if  he  hath  no  rent  therej  yet  this  is  a  good  annuity.    9  H.  6.  12.  ""•'/»  A  3» 
b.  becaufe  this  is  a  new  rent.]  V}^  I*  ^'" 

•*  oc  5.  r.  ac« 

cordingty.—— Br.  Grants  pl-4.  cir'es  S.  C.  &  S.  P.  accordingly.— >K el w.  16 f.  b.  pi.  i.  Mich* 
3  H.  8.  S*  p.  per  cur,  and  cited  Trin.  9  H.  6.  the  opioiou  of  Marten  accordingly. 

[  6.  So  if  a  man  grants  a  rent  of  20/.  to  be  received  of  his  te-  Pitzh.  An«» 
nanis  in  D.  and  he  hath  no  tenants  there^  this  is  a  good  annuity,  ""'^y*  P'-  V 
9  H.  6. 12.  b.  53.  b.]  rs'.P.% 

Cotton.    ■  Br.  Annuity,  pi.  4.  cites  S.  C.  but  S.  P,  does  not  appear* 

[  7.  So  if  a  man  grants  a  rent  out  of  his  inanor^  and  he  has  noma*  Br.  Grants^ 
nory  yet  this  is  a  good  annuity.     9  H.  6.  13.  53.]  s!c!*&^s  p. 

accordingly.— ~If  a  mnn  by  his  deed  grant  cth  a  rent-charge  out  of  the  manor  of  Dale,  (where* 
in  the  grantor  hath  nothing)  with  fuch  prtvif^  thas  itjhuii  wt  chargg  kit  pe*fw^  albeit  the  repug<- 
Aancy  doth  not  appear  in  the  deed,  yet  the  provifo  takes  itwvf  ttw  whole  eiledt  of  the  gr.int,  .ind 
therefore  is  in  judgment  of  l.iw  repugnant ;  for  upon  the  matter  it  is  but  a  grant  of  .^niui  ty,  pro- 
vided that  it  (hall  nut  charge  his  pcrfon.  But  if  a  man  by  his  deed  grants  a  rem^hatgt  out  of  hnj^ 
•  prciiAeA  that  itjhail  r.ot  chrrge  the  AW,  :tlhek  the  graiUec  h.rth  a  double  remedy,  (as  hn  been  faid) 
yet  tl;c  provifo  is  tepu^nAnt^  becaufe  the  land  is  exprefsly  charged  with  the  reot ;  but  the  writ  of 
annuity  is  but  impltei  in  the  granty  and  therefore  that  may  be  reftrained  without  any  repui^nancy, 
and  futficient  remedy  left  for  the  grantee ;  fur  which  cauie  our  author  puts  lus  Cafe  of  rcftraint  of 
bnnging  a  writ  of  anuuity.    Co.  Ltii.  146.  a. 

*  S  p.  accordingly  "by  Fopham  Ch.  J.     Poph.  87.  Hill.  37  Elia. 

[8.  Soiiz  rent  be  granted  to  be  received  out  of  an  acre  of  land  Br.Grantu, 
in  A.  and  he  has  not  am  acre  there,  yet  this  is  a  good  annuity.     9  P^-j  cites 

Hf,    ^^  ^  '        ^   S.C.  but 

I?  does  not  appear.  D.  344.  b.  Marg.  pi.  1.  cites  like  po<nt,  Hill.  42  EHz.  C.  B.-i — Ow.  \. 
Pafch  26  Eliz.  fays  S.  P.  vva>  agreed  by  the  court.— Gold (b.  30.  pi.  i.  Mich.  29  Eiiz.  cites 
ft.  P.  by  Andcrfon,  and  ajrectJ  to  by  the  court  in  Scllcngcr's  cafe. 

D.  covenanted  with  the  wife  of  the  plaint  tf  diim  fola  by  lodnHure,  reciting  tliat  (he  w.is  feifed 
in  fee  of  certain  lands,  and  tfut  in  confulcr.tuio  of  a  rtiarriage  to  he  had  betweeo  rhe  plamti/f  <ind 
her  fan,  ^\A  front  to  the  plaintiff  a  #«n/-f&u'^  »»ut  of  ihofc  Kujd^,  ttkivr  afttrth  /  /*  f.f  h*  Jon,  and 
tvoennnttd  /a  pay  it,  fcc.  The  defendant  plt^Md  tkit  fht  iiadr^hmf  im  the  hrtf,  nl  the  tim  cftb,  gr.mf^ 
^tthitt  aflfnfrtr  wm  feifM  iht*  iaf  \  and  upon  detPUrrer  it  was  ailjudged  foi  t|ie  plaint i/f,  both  ht* 
caufe  the  defetHlani  is  chopped  by  the  deed,  and  that  the  co  tenant  extends  to  it  as  an  aiuiuity.  AXk 
J9.  Tnn.  14 Car.  B.R.  Newton  ic  Ux'  v.  Weeks  &  Ux. 

•    [  Q.  If  a  man  .grants  an  annuity  to  be  received  out  of  a  bag  of 
tnoneyy  this  is  a  good  annuity.     9  H.  6.  12.  b.] 

1 10,  So  if  he  grants  an  annuity  to  be  received  of  J.  S.  ajlranger^ 

P  p  4  thefc 
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509  ♦  annuity. 

thefe  words  to  be  received  of  J.  S.  are  void,  and  jtt  it  is  a  good  an« 

nuity  ^  for  the  firft  words  create  the  annuity.    9  H.  6.  53.] 

S.C.  cited        *  [  XI*  50  if  a  man  grants  an  annuity  to  be  received  oUf  ^bh 

per  cur.  coffers^  the  laft  words  are  void*  and  the  aiuiuity  good.  9  H.  6. 
Hutt.  33.      JT-i  "    y  ^ 

In  -5  J' J 

foch  cafe  annuity  lies.    F.  K.  B.  151.  (A) 

Br.Grantsy  [12.  If  a  man  has  20  i.  rent-fervUe  offeveral  tenants^  and  he  re- 
P|^^^*^*  citing  this  rent  grants  an  annuity  of  lOf.  to  receive  of  the  tenants^ 
«  Pol.  22 8.  (*}  ^^'^  '^  ^^'^  ^  ^  t^iAy  because  none  of  the  tenants  hold  by  lOs. 
\^,mjmmj  ^u^  every  one  by  I2d.  and  fo  it  is  not  known  who  {ball  pay  it^  nor 
S.C.  &        who  (hall  attorn^  and  therefore  it  is  a  good  annuity.     9H.  6. 

by  Gafrcd.  C  ^3'  ^^  *  ^^^  recites  that  he  has  lo/.  rent  of  one  J.  and  grants 
an  annuity  of  10  s.  percipere  of  thejhid  renty  if  he  has  no  nnt  yet  it 
is  a  good  annuity.     9  H.  6.  13.] 

[14.  [But'\  if  a  man  recites,  that  whereas  he  has  20  s.  rent  if 
ftung  out  of  the  manor  of  D.  and  grants  10  x.  parcel  of  the  (aid  aos. 

•  This  ts  if  he  has  no  rent  ifluing  out  of  the  iaid  manor,  he  is  not  chargeable 
fcl.^161.  b.  jj^  g^  annuity,  but  the  grant  is  utterly  void,  for  he  intended  t§  fafs 

the  rent  he  had  there.     Kell.  3  H.  8.  ♦  I.] 
Kelw.  161.       [  'S*  ^0  if  the  grantor  had  had  fuch  rent  iiTuing  out  of  the  Gud 
K  pi.  I.       manor,  the  perfoii  of  the  grantor  could  never  have  been  charged 
Mich.  3  H.  upon  fuch  grant.     Kcll.  3  H.  8.  i.] 

•See  the  f  '^'  ^^^  jf^  ^^^^  recites  that  he  has  208.  rent  iflbtng  out  of 
note,  at  pi.  ^^  manor  otD.  2a\i  grants  lOs.  ijpiing  out  of  the  {aid  201.  the 
'5*  grantee  may,  upon  this  grant,  charge  the  perfon  of  me  grantor  by 

writ  of  annuity.     Kell.  3  H.  8.  *  ir] 

•  Seethe  [  17?  ^^  {/^  >  ii^^n  recites,  that  whereas  he  has  10 1,  ifluing  out 
note  at  pU  ^f  ^jje  manor  of  D.  and  grants  40/.  to  another  percipere  oftbefaid 
'-^              jol.  when  in  truth  he  has  not  any  fuch  renty  yet  the  grant  is  good 

to  chgirge  the  perfon  of  the  grantor,  for  the  words  (percipere  rftbe 

/aid  lOi.)  are  more  than  was  neceflary,  becauie  the  granf  was  fuf* 

ficient  before.  Kell.  3  H.  8.  ♦  i.] 
Hob.  »4^.  [  l8.  If  a  man  grants  an  annuity  to  ^noAer  fohend^  put  fftbe 
PI.319.S.C.  cl^ar  gains  of  allom  minesy  in  a  writ  of  annuity  it  is  no  plea  for 
sic! adjndK-  ^^  defendant  to  fay  that  there  were  not  any  clear  gains^  for  the 
ed  for  the  grant  charges  the  perfon,  and  the,  reft  is  idle.  Hobaut's  Re- 
plaintiff,       ports,  cafe  317.  between  Smith  and  Boncher,  adjudged.    Trin. 

iyjac.  B.] 

•  This  is  [  19.  If  a  man  has  lOoA  de  Magna  Cuftuma  Londtiy  and  he 
""IJPJ^n'^Jt  grants  20/.  qfthe  lOo/,  it  is  void,  and  if  it  ht  not  void,  yet  bccaufe 
h«  qH.  6.  ^^^  intent  appears  to  pafs  only  part  of  the  lOo/.  and  not  to  make  a 
a.  b.  *  '    new  grant  of  20  L  his  perfon  is  not  chargeable.    *  19  H.  6.  I2« 

A.  B»  agrees,] 
Pitzh.  An-        [  20.  If  a  man  has  a  rent  of  20  s.  of  one  tenanty  and  he  reciting 
tiutty»pl.5.  this,  ^rtf;r/j  lOs,  rf his  renty.  \f  the  tenant  attornsy  this  is  a  good 

Bn^GrantT  S*"*"^  ^^  ^^  ^^"^  °"^  *^  ^^  ^^^^  "®^  attorn  it  is  void,  but  whether 
pi.4.  cites'  be  attorns  or  noty  yet  the  perfon  of  the  grantor  is  not  chargeable 
l«C.  in  an  annuity.    9  H.  6.  13.  S3*    9  H.  6.  53.  if  the  tenant  at* 

torns.l 

[21.  If 


[  £!•  If  a  man  recites  how  he  has  20/.  rentj  and  grants  10 L  of  Br.  Grants, 
thefanu  rentj  if  he  has  no  rent  his  perfon  (hall  not  be  charged,  be-  ^|*c/^"® 
caufe  be  intended  to  pafs  what  he  bad  as  a  rent^  and  not  to  make  a  s.  P.  ac* 
new  rent,    9  H.  6.  12.  53.]  cordiugir- 

^  •*  "*  — Fitzh. 

Annuityi  pi.  5.  ciCes  S.C.  aa<]  S.P.  accoriingly,  by  Maxten  and  Cotton. 

[^^.  If  a  rent^charga  is  granted  to  A,  for  years^  and  after  irr-  Baron  and 
rearages  tncur^  and  A,  dies  during  the  years,  the  executors  of  A,  Fcme(Dji) 
*  may  not  have  a  writ  of  annuity  for  the  arrearages  incurred  in  the  ^^^  not 
life  of  the  tefiator^  becaufe  the  annuity  does  yet  continue.     Mich,  s.p.— But 
22  t  Jac.  fi.  R.  between  Carew  and  Burgen  upon  a  demurrer,  per  if  a  m*n 
curiam.]  ^^^, 

tmt  of  certain  landi  to  another /or  hft  with  m  provtfo  that  it  fhall  mt  cbargg  bh  p€rfmf  and  the 
rent  is  behind ,  the  frrantet  Higth\  the  txtcutws  of  the  vrantee  Joall  hav  an  a^on  of  debt  aeainft 
the  grantofy  and  charge  hts  perfon  for  the  arrearages  in  the  life  of  the  grantee,  becauw  the 
executors  have  no  other  remedy  ^gainft  the  grantor  for  the  atrearages,  for  diftrain  they  cannot* 
becaufe  the  eflate  in  the  rent  is  determined,  and  the  provifo  cannot  leave  the  executory  without 

remedy.    Co.  Lttt.  146.  b. Pending  writ  of  annuity  '.he  term  expired,  and  it  was  the  dear  opi* 

nion  of  the  whole  court,  that  the  plaintiff  could  not  have  judgment,  which  in  this  writ  is  (^lod 
querens  recuperet  annoicatem  prxdi«5lam,  and  now  there  is  not  any  annuity  in  being.  %  Le.  $im 
pi.  68.  Trin.  29  Eliz.  B.  R.  Backhoufc  v.  Spencer.  [•  Qu«re  if  this  fhouM  not  be  (may 

have)  leaving  out  the  word  (not)  in  the  original,  becaufe  it  is  faid  that  the  annuity  is  ftill  coattnu* 
ang.]—— -But  when  an  annuity  determines,  chough  it  be  pending  a  writ  of  annuity,  the  writ  fails 
for  ever,  becaufe  no  like  action  can  be  mainuiued  for  the  arrearages  only^  bat  for  the  annuity  anJ 
^ears*    Co.  Lite  285. 


(F)     At  what  Time  it  lies. 

[  X.  T  F  the  grantee  of  a  rent  brings  an  ajjife  for  it^  he  ihall  never  S.  P.  «e- 

•■'  after  have  a  writ  of  annuity,  becaute  by  the  bringing  of  an  5j?r***"f^ 
affife  he  has  ekaed  it  to  be  a  rent.     18  E.  3.  7.  b.]  hUpU^ 

but  the  purchafmga  writ  of  annuity,  and  entry  of  it  in  court  of  record,  or  an  aflife,  is  no  determi- 
nation of  the  eleAion,  becaufe  Tifiranpr  mtay  fmrcbaje  a  writ  in  the  name  of  the  grantee,  and  enter 
It  of  record ;  but  his  appearing  determines  his  eleven.    Co.  Litt.  145.  (a)  (1) 

2.  Writ  of  annuity  does  not  lie  after  the  grant  determined  by 
judgment  or  otherwifei  but  Debt.  F.  N.  B.  152.  (C)  in  the  new 
fiotes  there  (a)  cites  16  £.  3.  Annuity  22.     15  H.  7.  i. 

3.  If  the  annuity  determines  pending  the  writj  it  abates.  F.N.B. 
152.  (CVin  the  new  notes  there  (a)  cites  16  E.  3.  Annuity  22. 

4.  When  the  rent  is  extinguilhed  by  his  purchafe  of  part  ofthi 
iandj  he  ihall  never  have  a  writ  of  annuity,  becaufe  it  was  by  the 
grant  a  rent-charge,  and  he  hath  difcharged  the  land  of  the  rent- 
charge  by  his  own  aH^  by  purchafe  of  part;  and  therefore  he  can- 
not by  writ  of  annuity  difcharge  the  land  of  the  diftrefs.  Co.  Litt. 
148.  a. 

5.  But  if  die  rent'-charge  be  determined  by  the  a^  of  God  or  the  At  iftn^a 
lawj  yet  the  grantee  may  have  a  writ  of  annuity  ;  for  a<%us  legis  fi''  ^'^'^ 
nulli  fecit  injuriam.     Co.  Litt.  148.  a-  by"hisde'ed 

grmtj  a  rent»ehargt  to  ooe/«r  2 1  yearSf  and  OJiyfm  vie  Mtt^  the  rentvCharge  is  determined,  and  yet 
the  grantee  may  have,  during  the  years,  a  writ  of  annuity  for  the  arrearages  incurred  after  the  death 
of  Cefty  que  vie,  becaufe  the  rent-charge  did  determine  by  the  oftcJGoi^  and  by  the  rcir/f  of  laWf 
a^us  legis  nuUi  facit  injuriam.    Co.  Lite.  «48.  a. 

6.  The 


51  o  Sttmuitg. 

«2  And.  1.  6.  The  like  law  is,  if  the  land  out  ^  which  the  r^nt-chargc  is 

in  cafe  of  granted  be  recovend  by  an  elder  titky  and  thereby  the  f ent-charge 

▼."ward  *•  avoided,  yet  Ad  grantee  (hall  have  a  writ  of  annuity,  for  thit 

S.C.  cited,  the  rent-charge  is  avoided  by  the  courfe  of  lawj^aifd  (b  it  wa&- 

and  ibid.  4.  holden  in  Ward's  cafe,  againft  an  opinion  obiter  in  *  9  H.  6. 42.  a. 

ttS^.  Co.  Litt.  148.  a. 

and  dented  to  be  law,  in  the  S.  C.  of  Fuhvood  ▼•  Ward«    Poph.  85. 

7*  The  plaintiff  declared  upon  a  grant  of  an  annuity  fir  term 
of  yiorsy  and  funding  the  a^im  the  term  expired.     The  court  held 
clearly  that  the  plaiatiiF  could  not  have  judgntentj  for  the  judg- 
ment in  this  writ  is  Quod  querens  recuperet  annuitatem  fuam, 
[5^0  ^i^ci^^^  ^'^^  there  is  no  annuity  in  being.     2  Le*  51.  pi,  68, 

Trin.  29  £liz.  B.  R.  Backhoufe  v.  Spencer* 
Mo.  301.  8.  W.  Itffee  fir  jears^  detemincAle  en  the  lifi  rfP*  by  writing 

$!'c.^td-  i^anted  an  annuity  of  lol.  a  year  out  of  the  premiffesyj^r  15  jean^ 
judged  ac-  with  claufe  of  dijlrefsm  P.  died  in  3  years.  The  grantee  brought 
tordingiy.  writ  of  aimufty  in  C.  B.  for  the  arrearages  after  his  death,  and  the 
pT/i^S-c!'  ^^  ^^^  difficulty  was  argued  at  Serjeant's-inn  before  all  the  juf- 
a^udged  tices  and  barons,  and  they  all,  except  WalmQey,  Fenner  and 
according-  Owen,  agreed  that  the  plaintiff  ought  to  have  judgment ;  for  tbc 
atedTRc^  law  gives  him  an  elefiion  at  the  beginning  to  have  it  a  rent  or  an 
36.  b.  iays  annuity,  which  fhall  not  be  taken  ^om  him  but  by  his  own  2&  or 
tbac  the  felly ;  and  judgment  in  C.  B.  accordingly.  Poph.  86.  pi.  2.  Hill« 
^.""ihe*^'   37  Eliz.  B.  R.  Fulwood  v.  Ward. 

<lcath  of  P.  by  wliich  the  rent-charge  wa$  detcmuned^  was  no  determinatioa  of  the  annuity. 


(F.  2)     In  what  Cafes  the  Grantee  has  Eleftion 

to  make  it  a  Rent  or  Annuity. 

I.  TF  the  grantee  brings  an  ajjifi  for  the  rent,  and  makes  b'n 

^  plaintj  he  fh^Il  never  after  bring  a  writ  of  annuity.  Co, 
1/ttt.  145. 

a.  An  avowry  in  court  of  record,  which  is  in  nature  of  an  adion 
is  a  determination  of  his  eledlion  before  any  judgment  given.  Co, 
Lkt.  145.  b. 

3.  If  a  rent-charge  be  granted  t9  A.  and  B.  and  tiieir  heirs,  and 
u/.  diftrains  the  beaits  of  the  grantor,  and  he  fues  a  refrfevin,  A. 
wows  fir  hlmfeV',  and  makes  conusance  fir  B.  A.  dies,  and  B.  fur^ 
vives.  Bp  fbsdT  not  have  a  writ  of  annuity ;  for  in  that  cafe  die 
eledion  and  avowry  for  the  rent  of  A.  foarrs  B.  «f  any  eledion  to 
make  it  an  amuiity,  albeit  be  afTented  not  to  the  avowry,  Co, 
Litt,  146, 

4;  The  grauvtee  hath  ekAion  to  bring  a  wri t  of  annwtf ,  «ni 
charge  die  perfon  only  to  make  it  perfonal,  or  to  diftrain  upon  the 
land,  and  to  make  it  real.     Co.  Litt.  144*  b. 

5.  Of  fuch  a  rent  as  ntay  be  granted  without  deed,  a  writ  of  an- 
nuity does  not  lie,  though  it  be  granted  hj  deed,  Co»  Litt.  145-  *• 
at  the  top. 
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6.  If  grantee  of  ^  rent-charge  fates  Uafe  of  the  hxii  for  1  yearsy 
he  fhall  never  after  the  2  years  ended  have  eledion  to  make  this 
»n  annuity.  D.  i40«  a.  pi.  40.  Marg.  cites  Mich.  43  &  44  £Iiz. 
per  Walmfley  JT. 

7.  Purchafe  of  the  landhy  the  grantee  of  the  rent-charge  before  Where  1 
£le£lidn  inade  will  difcharge  the  land.     D.  140.  pi  40.  cites  Lilt.     Y^^^^ 

pmrttlvfihe  hfu(ckujed,  he  Kas  exduileti  himfelf  of  his  eledlion  by  Iiis  own  a6l;  hy  the  Ch.  Jufttcet 
and  Ch.  Baron,  and  feveral  other  jttftices  and  baroni  at  Serjeant's  Inn.  Poph.  S6.  UilL  37  £liz« 
in  cafe  of  Fulwood  v.  Ward. 

8.  Rileafe  rfaU  anmtiiies  before  eUS'ton  made,  will  difcharge  tfac 
land  alfo.    D.  140.  pi.  40.  Hill.  3  &  4  P.  &  M. 

9.  A,  grants  a  rent-charge  to  B.  which  is  paid  to  him^  and  then 
B.  grants  it  orer  to  C.  and  the  tenant  of  the  land  attorns  \  now  (X 
fliall  not  hare  eledion  to  make  this  an  annuity,  but  ought  to  take 
it  as  a  rent-charge.    Goldib,  83.  pi.  I.  Pafch.  30  £liz.  Anon« 

10.  If  a  termor  for  2  years  gremts  a  rent^charge  infee^  this,  at  to 
the  land,  is  but  a  rent-charge  for  a  ypars,  and  if  he  avows  upon  it 

fm  the  ektermnatim  of  the  term^  the  rent  is  gone;  but  by  way  c^f  £  5^2  J 
annuity  it  remains  for  ever,  |f  it  be  granted  for  him  and  his  heirs, 
and  afiets  defcend  from  the  grantor ;  per  Po[diam  Ch^  J.    Poph* 
87.  Hill.  37  Elia.  B.  R.  in  cafe  of  Fulwood  v.  Ward. 

11.  Neither  the  preftimpden  of  law,  nor  the  exprefs  grant  as  a 
rent  J  fhall  take  away  from  the  grantee  the  benefit  of  his  eledlion, 
where  no  deiauh  was  in  him ;  but  that  upon  his  ele6lioA  he  may 
tnake  it  to  be  otiierwife,  as  ab  initio;  per  omnesj.  And  per 
f  opham  Ch.  J«  therefore  if  a  ront^-ebarge  be  granted  in  tail^  the 
ffrantee  may  bring  a  writ  of  annuity,  and  thereby  prejudice  his 
ifTue,  becaufe  then  it  (hall  not  be  taken  to  be  an  intail,  but  as  a 

fee-ftrnple  condif tonal  ^  initiop      Poph.  87,  Hill.  37  £liz.  B.  R. 
"^luwfKxl  Vy  Ward^ 


(F.  3)     What  fliall  determine  Grantee's  Power  of  s«0  {P.  a), 
Eledtion  to  make  it  a  Rent  or  Annuity. 

J.  TF  a  man  h^  annuity  with  clauje  ofdiflrej'sy  and  he  dtjirains^ 
^  yet  he  may  have  writ  of  annuity  after  it  he  has  not  avowed 
in  court  of  record,     Br.  Annuity,  pi.  36.  cites  10  £.  4.  10.  per 
Choke. 

2»  If  a  man  grants  a  rent^harge  to  a  man  and  his  heirsy  and 
dies,  and  his  wife  brings  a  writ  oi  dower  againd  the  heir,  and  the 
heir^  in  bar  of  her  dower^  claims  the  fame  to  be  an  annuity  ^  and  no 
rent-charge^  yet  the  wife  fhall  recover  her  dower,  for  he  canno( 
determine  his  ele^on  by  claim,  but  by  fuing  of  a  writ  of  annuity, 
neither  can  the  heir  have,  after  the  endowment,  an  annuity  for  the 
two  parts,  for  that  ihould  not  be  according  to  the  deed  of  grant^ 
fox  either  the  whole  mufl  be  a  rent-charge  or  the  whole  an  annuity^ 
Co.  Litt.  144.  b. 

3.  This  determination  of  the  cjcdtioii  of  the  grantee  muft  be  by      • 

a^iof^ 


aSfidn  orjuit  in  court  of  record^  for  albeit  the  grantee  dtftrains,  yet 
he  may  bring  a  writ  of  annuity  and  difcharge  the  land.  Co.  Litt, 
245. 

4.  If  the  grantee  brings  a  writ  of  annuity,  and  at  the  return 
thereof  appears  and  counts^  this  is  a  determination  of  an  eledion  in 
court  of  record,  albeit  he  proceeds  no  further.    Co.  Litt.  145. 

5.  The  purchafing  of  a  writ  0/ annuity,  and  entry  of  it  in  court 
of  record,  or  of  an  affife^  is  no  determination  of  the  ele&ioo,  be- 
caufe  a  ftranger  may  purchafe  a  writ  in  the  name  of  the  grantee, 
and  enter  it  of  record ;  but  if  the  grantee  appear  thereunto,  &c 
then  this  amounts  to  a  determination  of  his  eledion,  as  has  been 
laid,    Co.  Litt.  145. 

6.  Where  the  rent^harge  is  apportioned  by  a£t  in  law,  the  writ 
of  annuity  fails ;  for  if  the  grantee  (hould  bring  a  writ  of  annuity, 
he  muft  ground  it  upon  the  grant  by  deed,  and  then  be  muft  bring 
it  for  the  whole.    Co.  Litt.  ifo.  a. 

p.    .    .  7*  A  i^^^^n  granted  a  rent-charge  by  deed  out  of  his  lands,  with- 

Ibiioedi-  out  faying  Pro  fe  &  haeredibus  fuis,  and  died.  The  grantee 
tion,  17.  b.  brought  annuity  and  counted  upon  the  deed,  and  the  heir  appeared 
**?•  ^'k  *  ^^^  imparled  to  the  next  term.  The  plaintiff  difcontinued  his 
8vo.*editi.  ^"it,  and  diftrained  for  the  rent.  The  heir  pleaded  the  matter 
f)n,68.fays»  above.  But  upon  demurrer  the  whole  court  held  the  diflrefs  good 
*^*'  ^*'®.  .  and  lawful,  becaufe  the  perfon  of  the  heir  was  not  bound  nor 
fudgment  charged  by  any  word  in  the  deed,  and  confequently  no  eledion 
to  recover  remained  in  the  grantee  after  the  grantor's  death  to  make  it  an- 
in  the  writ  jjuity  or  rent- charge ;  fo  that  though  the  procefs  in  the  writ  of 
and  yet  **^'  annuity  had  proceeded  to  judgment,  (as  Littleton  fpeaks)  •  yet  Ais 
ihaii  diC      would  not  difcharge  the  land  in  this  cafe.    D.  344.  b.  pL  2.  Michf 

train  after-     jy  &  jg  Eliz.  Anon. 
"wards,  but       ' 

this  is  not  exadUy  agreeable  to  the  original  in  D.  which  is  as  above.  ■  Co^  Lttt.  145.  a* 

cites  Litt.  i.  Z19.  where  he  fays,  that  if  the  {grantee  recovers  by  writ  of  annuityy  th«n  the  land  is 
difcharged  of  the  diilrefs,  which  Ld.  Coke  obferves,  is  putting  the  cafe  very  furely  upon  a  recovery 
in  a  writ  of  annuity  ;  but  if  the  gr.intee  brings  annuity,  and  at  the  return  thereof  appears  and 
counts,  this  is  a  determinate  >n  of  his  eleven  in  court  of  record,  albeit  he  never  proceeds  any 
farther.  And  per  Popham,  Poph.  87.  S.  p.  and  the  heir  Ihall  iievef  be  charged,  yet  if  (he 

grantee  had  taken  it  .is  a  rent-charge  the  land  had  been  charged  wilh  it  in  perpetuity. 

One  that  had  nothing  granted  a  rent-charge,  for  which  he  avowed  ip  replevin,  yet  it  wasagrwd 
that  he  might  bring  annuity,  becauic  there  was  no  election.  D.  344.  b.  Marg.  pi.  2.  cites  Hiil« 
42.  CB.  Anon. 

*  [  5^3  ]  8.  \i feoffee  on  condition  grants  a  rent^cbarge,  and prefently  hreah 
the  condition,  whereupon  the  feoffor  re-enters,  the  feoHcc  fliall  be 
charged  by  writ  of  annuity ;  for  it  would  be  againft  ^1  reafon  that 
he  by  his  own  a6t,  ^vithout  any  folly  of  the  grantee,  (hall  exclude 
the  grantee  of  his  eleftion  which  the  law  gives  at  the  beginning  y 
by  the  Ch.  Juftices  and  Ch.  B.  and  other  juftices  and  barons. 
Poph.  86.  Hill.  37  Eliz.  at  Serjeant's  Inn,  in  cafe  of  Fulwood  v. 
Ward. 

9.  If  a  diffeifor  grants  a  rent-charge  to  the  dijjeifee  out  of  the 
land  which  he  had  by  the  diffeifm,  if  the  diffeifee  re-enters  before  a 
writ  of  annuity  brought,  the  annuity  is  gone ;  for  this  was  his  own 
a£l.    By  the  Ch.  Jullices  and  Ch.  B.  and  other  juftices  and  baron$ 

at 


St  Serjeant's  Inn.    Poph.  86,  87.  Hill.  37  Eliz.  in  cafe  of  Ful- 
wood  V.  Ward. 


(F.  4)     Charged.     How.     Jointly  or  fcverally* " 

I.  T  F  the  grant  be  Ohligamus  nos  &  utrumque  mjirum^  the  grantee 
may  have  a  writ  of  annuity  againft  either  of  them,  but  he 
{hall  have  but  one  fatis&3ion.     Co.  Xitt.  144.  b. 

2.  Grant  by  two  of  20 1,  per  ann.  to  A.  though  thb  perfons 
are  feveral,  yet  A.  (hall  have  but  one  writ  of  annuity.  Co.  Litt. 
144.  b. 

3.  If  J.  be  fiifed  glands  in  fie^  and  be  and  B.  grant  a  rent^ 
charge  to  one  m  fee,  this  prima  facie  is  the  grant  of  A.  and  the 
confu-mation  of  B.  but  yet  the  grantee  may  have  a  writ  of  annuity 
againft  hth.    Co.  Litt.  144.  b. 

4.  A.  and  B.j<tintenants  of\2nd  in  fee,  by  their  deed  grant  9 
rent-charge  out  of  thofe  lands,  frwided  that  the  grantee  Jball  n^t 
charge  the  perfon  of  A.^  in  this  cafe,  if  the  grantee  bring  a  writ  of 
annuity  be  muft  charge  the  perfon  of  B.  only.    Co.  Litt.  146.  b* 


(F.  5)     What  ihall  determine  or  fufpend  an  An- 
nuity. 

!•  TN  aiHfe  annuity  of  10  marks  was  granted  till  the  grantee  was  If  A.(aiay. 

advanced  to  a  competent  benefice^  and  they  were  at  ijfue  of  the  ^^' 


uomauH' 


value  of  the  benefice  tendered  and  refufed^YVL.  that  it  is  not  worth  /icntoabc- 
lol.  &c.  and  the  other  e  contra  where  the  annuity  was  of  10  marks  \  neficc,  mnd 
and  it  was  faid,  that  if  he  had  accepted  the  benefice  it  had  extin-  f/J^J^'^ 
guifhed  the  annuity  of  ^  whatever  value  the  benefice  had  been ;  the  andB.  * 
reafon  feems  to  be  becaixfe  the  acceptance  proves  that  the  grantee  grams  m 
took  it  as  competent.     Br.  Annuity,  pi.  30.  cites  10  Aff  4.  TdkHt^^uM 

hi  bt  iiAvanetd  Co  a  benefice  h  B,\S  afterward  the  cliurch  beccime  roid,  and  C.  is  nomtiaitd  /o  B,  /« 
he  prefcnlcetover^  and  A*  danja  accordingly,  and  upon  this  B.  i$  admtfeJ,  inftifuted,  and  imlu^^df  yefC 
ttie  annuity  (hail  not  ceafe,  for  tliac  die  grantee  w?s  not  tbereuoto  preferred  by  the  grantdr^ 
although  he  prefeiued  hina.   I>od.  of  Adv.  65,  66.  Lect.  12.  *  T  Cta  1 

2.  A  man  granted  annuity  to  J.  N.  pro  confUio  impenfo  V  im-  •  s.  p.  For 

pendendo.     He  required  counfel,  and  the  other  refufed.     The  an-  J*  *' *^ 

nuity  is  extin£t ;  for  it  is  a  condition  in  law,  &c.     ♦  But  he  is  not  ^^^  ^^^ 

hound  to  counfel  him  but  in  a  place  where  he  finds  J.  N.  but  J.  N.  is  man  may 

not  bound  to. go  or  ride  to  any  place  to  give  counfel \  and  if  hc^r*-  '^«*»^y  **." 

mifes  him  to  come  to  B,  to  counfel  him^  and  does  not  comty  yet  this  is  a^hei^ 

no  bar  in  writ  of  annuity;  foi;  it  is  a  bare  promife.     Br.  Annuity,  give  his 

SI.  18.  cites  21  £.  3.  7.— And  fuch  *another  cafe  and  judgment  counfel 

a.  6. 23.  Ibid.  ^•«-^^ 

going  to  Ibe  party.  But  annuity  granted  for  life  pro  auxtUa  fsf  n/tJUio  hahcndt,  and  the  dtfendantfuid 
that  tht  plaintiff  is  a  pbjifiiiun,  and  that  the  defendant  it'ai  ill,  a^Jtnt  %  B»  to  him  for  his  coimfiJ  aiaaidp 

Madibtpi.n-.djwsu/dnfii  iQunfel  i;9r«xi^'"->  jnil^meQCfi  a^lo>  and  the  opinion  is,  that  it  is  an  extin* 

goiibintnt 
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atm  t»  biau   Koce  *  dtyerfity.    Sr.  Annuity^  pi.  ^.  citet  41  E.  3.  6.  19* 

3*  £«/  there  it  is  aj^reed,  that  if  the  grantee  grants  by  the  Jime 
deed  that  be  will  go  with  him  tofuch  place^  &c.  then,  if  he  does  not^ 
be  (ball  forfeit  the  annuity ;  per  Straunge.  ^are  inde  \  for  //  is 
a  grants  and  mt  a  C9nditt9n ;  but  the  words  w^e  ^9  qua  ^idem 
cence^ne  ic  donatione,  he  granted  to  come  to  the  place  to  counfcl 
Um,  he.    Br.  Aiuiuaty,  ^«  18.  cites  21  E.  3.  7. 

4*  Annuity  ky  the  prur  of  T.  againft  the  par/em  of  D.  The 
defendant  faid  that  If,  was  feifed  of  the  advowfan^  and  granted  it  t$ 
W.fndttettbr  ef  the  flaindff^  ama  etfier  be  purehafed  the  church  in 
frefrisi  atjus^  aiM  held  a  gaod  plea*  The  reafon  teems  to  be  inaf<« 
much  as  the  appropriation  made  unity  of  poireffion>  arid  fo  extifl^ 
Br.  Annuity,  pi.  14.  cites  2  H.  4.  z6. 

5*  If  an  anmuity  be  granted  pro  homagio  (^  fervitio^  and  di9 
grantor  difilaims  in  the  fervices  in  writ  of  annuity^  the  annuity 
ceafes ;  per  Rickhil  J.  Br.  Extinguifluneot,  pi.  37.  cites  7  H. 
4.  16. 

6.  If  I  grant  an  annuity  to  J,  S^  to  keep  my  parky  and  after  the 

fame  is  kilted  in  his  def^tdt,  this  is  an  extinguimment  of  the  annuity* 
tn  Annuity,  pi.  49.  cites  $  £«  4.  5. 
Br.  Double       7.  Annuity  granted  fo  long  as  the  grantee  Jhould  be  benevolens^ 
Flea,  pi.      proferens  &f  amkabilis  to  the  grantor  \  there,  if  the  grantee  labours 
9LC.  ^^  put  the  grantor  out  of  fervijce,  where  he  has  4  marks  fee  per  ano« 

it  is  a  feffetture  of  the  annuity.    Br.  Annuity,  pi.  35.  cites  7^£.  4. 
J  6. 

8.  Where  a  vicarage  is  charged  with  an  annuity,  it  (hall  not  be 

A4{»ended  bv  the  entry  pfhim  vAp  has  tbt  nnuky  in  the  vif^rvg^i 

So^  (h«  g^^P^  ^9  ^^^  cWged,  but  tb^  per(on  of  the  vjcar.    Br. 

Grants,  pi,  56.  cius  91  li.  7.  i. 

.  9.  Jf  an  annuity  b^  granted  pro  dmtmip&Q*  if  tbf  gnuitee  be 

unjuftly  dj^urM  of  tht  titbei^  the  annuU/  <%afi;s  i  jmd  ip  it  is  if 

iel,  the  annuity  ce{U^.    Cp«  Litt.  204.  iu 
Mo-  ft.  10.  A.  grantixl  annuity  to  be  paid  at  A.'s  boule  40  r/fy^,  at 

g*-i*'v^  the  four  ufual  feafts  in  the  year.  If  no  lequeft  be  made  at  any  qf 
$'.  R  «ioet  ^e  fcgfts,  yet  th^  annuity  is  not  Igft  j  for  by  the  gr»nt  it  i^  ^  duty, 
Mt  appMT.  ttind  the  limitation  to  be  paid  ait  the  4  feafts  is  a  limitation  of  the 

payment,  and  if  it  were  not  a  duty  the  requeft  is  not  materid ;  per 

fol.  cur.    Cro.  £.  f^u  «1.4«-  Micb.  ib^ib^ Uth  C  i«  Th^m- 

fon  V.  fiutli^r. 


I  Sis]  ^^'  ^)    ^-  ^^^^  ^^^  ^  Annuity  may  be  ^aoted 

over* 

I.  TN  annuity  the  pkintiff  r^i^^x/^^  that  J.  bijhop  afg.  w0$fi^ 
^  ^  the  annuity^  and  granted  itto%^  and  for  ibe  ^rFeanigts  Cbo^ 

counted,  &c.    Per  Selk.  This  is  only  a  perfonal  aAiooi 


cannot 


tannol  be  granted  over  no  more  than  debt ;  but  per  Thorpe,*  an- 
nuity is  inheritable,  therefore  it  may  be  affigned  over.  Quere  i  far 
it  was  not  admitted.    Br.  Annuity,  ph  8.  cites  41  E.  3.  27. 

2.  In  debt,  where  a  man  has  annuity  to  him  and  bis  hein^  he  may 
grant  it  for  term  of  life,  or  otherwife  j  per  Afcue,  quod  nemo  ne- 
gavit.  Quod  quaere ;  for  it  is  not  in  a  manmr^  but  a  chofe  en  a£iion. 
Br.  Annuity,  pi.  19.  cites  19  H.  6.  42. 

3.  If  a  man  has  an  annuity  by  general  grant  or  by  prefcription,  he 
may  grant  it  over,  though  it  be  in  a  manner  a  cho/e  en  a£Uon« 
^Jr.  Annuity,  pi.  37.  cites  21  E.  4.  20.  per  Catefby  J. 

4.  It  was  doubted  whether  he  who  has  annuity  in  fee  may  grant 
it  over  j  for  it  is  a  chofe  en  a£lion.  But  by  others  it  is  inhe- 
ritance, and  therefore  may  well  be  granted  over,  and  this  without 
attornment;  for  this  charges  the  perfon,  and  yet  the  defendant 
was  charged  as  parfon  of  a  church*    Br.  Annuity,  pi.  39.  ekes 

21  E.  4.^3. 

5.  An  annuity  was  granted  by  the  parfon  of  B.  pro  coofilio  ants  ^i<^-  ,^^9 
tunc  in^nfo  habcnd'  &  recipiend'  to  the  (aid  G.  and  his  aifi^.  pr?^onftUo 
Debt  wis  brought  by  the  affignee  of  the  grantee.    All  the  juftices  impenfo, 
held  the  grant  goo^  and  that  debt  lies  by  the  affignee.    Mo.  5.  ^n*^  "<'<  '^f"- 
pi.  18.  Trin.  3  E.  6.  Baker  v.  Brooke.  flK^'a. 

p!.  I.  S.  C.  fays  it  was  pro  conriUo  inipenfoy  anU  that  it  was  much  doubtod,  and  argued  at  the  bar, 
and  that  it  was  moved  that  it  lay  not  for  the  grAnteei  becauie  it  appears  by  the  coun|  that  the  tirft 
grantee  was  feifed  thereof  in  his  demcfne  as  uf  franktenement,  by  which  he  made  his  ele^ion  tu 
take  it  as  B  rent-feck ;  for  it  was  not  granted  out  of  the  re^ory  of  K.  And  the  reporter  fays 
Qnvre  bene,  becaufe  no  judgment  is  entered  no  the  rolK  Pal.  5.  pL  xo.  Anon,  but  is  the 

S.  C  tliDtigb  he  ftates  the  gniit  to  be  pro  boiu>  cooiilio  impofternai  iropendemki  j  but  fays  (a* 
likewife  Mo.  5.  6.  does)  that  the  parties  came  to  an  acreenient;  but  the  court  declared  that  thry 
were  agreed  that  the  grant  was  good.  -And  D.  65.  in  Marg.  fays  that  Bendloe  reports  that  thi 

juftices  tield  the  count  good*  and  that  cheir  opinioa  was  thtf  the  plaintiff  ought  to  recover. . 

6.  Annuity  was  granted  by  the  parfon  of  B.  upon  a  grant  of  an  Annuitr 
iinnuity  made  by  him  of  40I.  pro  bono  conJiUoJuo  impoJUrum  impenfo  X^^wm^ 
[impendendo]  for  the  life  of  the  grantor.     1  he  court  agreed  that  peodendo/ 
this  annuity  might  be  granted  over.     Het.  80.  8l.  HiU.  3  Car.  isnocfranc* 
C.  B.  Gerrard  v.  Boden.  S^J^iJIT" 

aidty,  pi.  37.  cites  1 1  £.  4.  so.  per  CateA^.— — A  man  granted  a  rant  out  of  certain  lands  f^ 
tvmfilio  impfnfo  &  nm^emJendo,  to  have  and  to  hold  to  him  and  his  afligns  ^en*  term  of  his  lif«v  payable 
at  four  featts  in  the  year ;  and  upon  default  of  payment  u^  JewicmJ,  it  flyould  be  lawful  for  him 
to  di&rain.  The  grantee  gr;inted  the  raot  over.  The  aAgnaa,  afitr  tmtftkt  iki^,  demanded  tht 
rcati  and  diftrained,  and  the  diftreft  adjttdfad  lawliiL    Co.  Ijft.  144.  a. 


(F.  7)    What  Aftion  muft  be  brought  for  the  An-  [  516  ] 

nuity  or  Arrears. 

I-  T  F  rent  be  granted  out  of  land  in  two  counties^  affiie  does  npt 

lie,  but  writ  of  annuity.    Br.  Rents,  pi.  %%,  cites  17  £.  a« 

2.  If  annuity  be  granted  to  one  for  homare  andfervicesy  and  writ 

'Of  aanui^  is  brought,  and  the  eUfendtnt  di^kims  in  the  fertfieesy  the 

annuity  wall  ceafe  imperpctuiiin,  but  of  the  s^re^rs  before  the  dif- 

claimer  the  plaintiff  fiiall  have  writ  of  4ebt,  uA  no  annuity,  lor  the 

2  annui^ 
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ahnuity  is  extingui(hed  by  the  difclaimer.    Br.  Annuity,  pi.  I^; 
cites  7  H.  4.  16. 

3.  Where  a  pUa  goes  to  ally  and  to  the  extinguijhment  of  the  an- 
ftuity,  debt  will  lie  of  the  arrearages  before^  and  not  writ  of  annuity. 
Br.  Annuity,  pi.  20.  cites  19  H.  6.  54. 

4.  If  a  man  grants  an  annuity ^  and  af^er  grants  by  another  dted^ 
that  if  it  he  arrear  he  may  difirain  infuch  landsy  there  he  may  dif* 
train,  and  yet  ihall  not  have  affife,  for  the  annuity  remains  iicut 
prius.     Br.  Affife,  pi.  489.  cites  32  H.  6.  27.  per  Littleton* 

Coatnt  5*  In  annuity  tht  Jherijf  returned  Nihil,  and  was  coiApelled  to 

now  by  the  amend  his  return,  for  no  fuch  procets  as  capias  did  lie  in  annuity 
Tn^$ft4.  *"*•    ^^'  Annuity,  pi.  5.  cites  33  H.  6.  43. 

C^od  nota »  by  Bfooke.    Ibid. 

Br.  Deux  6.  Though  annuity  pro  conJiUo  be  detemuned  by  refitfaly  yet 
MTdtM*  *^^  ''^  ^^  ^^  arrears  before,  and  this  a6tion  is  debt,  but  in  ac- 
S.C.  tion  of  annuity,  there  the  refufid  goes  to  lUl  of  this  nature  of  ac- 

tion ;  nota  difference  in  annuity,  and  e  contra  in  debt  upon  ar- 
rears of  annuity.     Br.  Annuity,  pi.  28.  cites  39  H.  6.  22. 

7.  If  annuity  be  granted  for  life  of  J.  N,  and  the  grantee  brings 

writ  of  annuity,  and  y.  N,  dia  pending  the  writy  die  adion  is  de- 

termined)  and  the  party  (hall  have  writ  of  debt  of  the  arrears.    Br. 

Annuity,  pi.  22.  cites  14  H.  7*  31.  &  is  H.  7.  i.  per  Brian. 

S.P.  and  8.  In  annuity  the  plaintiff  counted  upon  a  grant  anno  18  H.  6. 

lo  where  it  for  1 1  years,  and  found  for  the  plaintiff,  and  becaufe  it  appeared  by 

t»  granted     ^^^  county  and  the  time,  that  the  annuity  is  expired,  fo  Aat  he  ^ught 

w.   Br.      ^0  have  writ  of  debt  for  the  arrears,  therefore  per  tot.  cur.  he  Ihall 

Pette,  pU     not  have  judgment ;  and  there  it  was  taken  for  clear  law,  that  if 

J03.  cites     ^p  annuity  &crmine$  before  the  writ  purchafed,  or  pending  the 

'  If  a  roan  ^^i^  ^^^e  the  writ  of  annuity  is  gone  j  quod  nota.    Br,  Annuity, 

has  annuity   pi.  6.  citeS  34  H.  6.  20. 


Iies»  and  not  debti  fo-lung  as  the  term-contiaues. 
9  Jac.  and  held  accordingly. 

9.  Where  a  man  grants  an  annuity  to  J.  S,  during  the  life  of 
the  grantory  and  the  annuity  is  arreary  and  the  grantor  diesy  the 
grantee  himfelf  ihall  have  araon  of  debt  of  the  arrears  of  the  an- 
nuity, becaufe  the  annuity  is  determined.    Contra  when  die  an- 
nuity continues>  as  it  ieems.     Br.  Dette,  pi.  iqu  cites  Vet. 
N.B. 
An4  fo  ae«       10.  Executors  (hall  have  writ  of  debt  of  the  arrearages  of  an- 
tion  of  debt  nuity  incurred  in  the  time  of  the  teftaton    Bf.  Annuity,  pL  46. 
^of^^    cites  Vet.  N.B.  •  '  . 

annuity  ,•     ^ 

when  the  annuity  continues,  and  it  ihall  he  mibt  dalats  where  writ  of  annuity  !s  in  th>.dc<»eCt 

Br.  Annuity,  pi*  46.  cites  Old  Mat.  Brer. 

•  -        • 

r  ^17  1    -  i^*  ^"  annuity  was  granted  to  a  wmanfir  Uf^  whp  a&mvards 

^  ^   ^  ^  marriedy  andzxi^zxs  beiiu|  due,  flie  diedy  10  that  die  annui^  w^ 

determined*    Adjudged  tbt  bet.  b^fimi.mg/t^  ^m-  v&  96^ 


annuity;  5^7 

tf  Jtk  ai  cMmum  law\  for  an  annuity  is  more  than  a  Chofe 
CO  adlon;  for  it  may  be  granted  over.  O^r.  3*  Piictu  26  £Iix. 
Anoo. 


(F.  8)    Pktdings.    Declaration. 

!•  JD BffT  was  grtmtii U  T.  ^intmhf  his  £ither  by  name  of 
*^   Tm,  hisfiny  and  hi  hrought  a0e  tfthe  rent  by  name  ofT.^ 
eftf.  and  iHd neifay  T.fin  rfT.^  and  yA  die  writ  good;  quiol 
noca ;  aixl  yet  in  annuity  it  ou^  to  agree  with  the  fpecialty.   Br. 
Variance,  ^L  70.  dtes  a6  ASl^. 

a«  Annuity  againji  the  fBtfin  tfB.  1^  fleutttiff  counted  that  he 
mtdlns  ffremeeffirs^  time  outof  mind  have  heenfeifed  of  the  (aid 
annuity  of  40s.  per  amu  hy  the  hands  9f  JL  late  viear  ef  E,  emdef 
hit  fredeceffers  vkart  thue  out  efmif^  wtd  that  king  £.  3.  tvben  a 
nfiear  £ea^  prefented  9ne  y*  as  far/in^  who  was  in^ituted  andin^ 
du/fedf  and  all  his  predecijlirs  mtr  him  as  par/in^  and  a^o  this  de^ 
fendanty  and  that  he  has  oeenjeifed  of  the  annuity  by  the  hands  ef 
thi  ftid  parfons  iiU  the  defendant  withdrew  ity  and  the  count  award- 
ed good  \  for  he  (hall  be  taken  now  as  parfon^  and  not  as  vicar,  (o 
that  the  writ  (hall  not  be  brought  againft  him  as  vicar  i  quod  nota 
per  judicium ;  for  it  is  agreed,  that  though  diere  are  vicars  and 
par(bos  (as  are  in  divers  churches!  and  feveral  patrons,  yet  when 
one  is  prefemed  as  paribn  he  (hall  be  taken  as  parfon.  Br.  An« 
auity,  1^1.  44-  cites  ji  H.  6.  i8. 

3*  The  pbintiiF  may  count  by  frefcripiion  in  writ  of  annuity  if 
it  commences  before  time  of  memory^  by  compojitiony  fine^  or  patent  ef 
the  iinr.    Br,  Annuity,  pi.  21.  (bis)  cites  19  H.  6.  74. 

4.  Debt  upon  arrears  of  annuity  tUl  he  was  promoted  to  a  compe^ 
tent  benefice^  MXiAJhewed  tvatfuch  a  day  he  toekfemcy  and  for  the  ar* 
rears  due  before,  he  brought  the  adion,  Choke  demanded  Judg- 
ment of  the  count,  for  this  aQ  changes  the  a^ion  §f  annuity  into 
debt^  and  therefore  ought  to  (hew  place,  and  by  the  beft  opinion 
for  this  default  die  coont  is  not  good.  Br.  Count,  pi.  26.  dtes 
35  H.  6.  50. 

5.  Annuity  brought  againi^  the  prior  of  M.  in  Soudiwark  was 
pnecipe,  dec.  quod  reddat  10/.  or  ^gowns^  which  are  arrear  of  a^ 
certain  amiual  rent  of  5  marks,  or  one  gown,  &c.  and  the  writ 
held  good  notwttfaftanding  it  was  in  the  disjun&ve  with  (or).  Br. 
Annuity,  pi.  33^  cites  L.  5.  £•  4.  6. 

6.  liebt  upon  arrears  ^annuity,  and  coufsud  of  a  grant  out  efthe 
'manor  of  D*  and  £d  natOiow  where  the  manor  is^  and  yet  well,  be- 
cau(e  the  aitien  is  foumod  «^  the  deod^  and  not  upon  the  land. 
Br.  Count,  pl»  fu  dtes  7  L.  4. 26. 

^.  In  annuity  die  writ  was  loL  yMmdtH  the  count  the  Js.  was  BnAoitfid* 
omitted.    ThejdatndiF  rtcovefedi  and  it  was  reveried  by  error ;  »^<>  r^* 
fbr  it  is^no  mnprifion^  <br  the  oount  is  by  die  party,  and  not  by  X^o^^ 
the  derk.    Q|iod  nola.    Br.  Annuit^.fL  24.  dtes  9  S.  4.  51. 

8.  Anniiity  tf  t9l  ffumA  to  ^frpM^M^  ^^/^  ^  i^  tr.  Aonui. 
VaL.lJL  ^jU%  fendendoy^SBV^^ 


1 5^7  ^nntiff?; 


liirs  Stc.     pendendo^  and  did  hot  count  that  he  hadconttnued  In  hisfer^tce.    ref* 
!or<iingly?    •8''*^>  There  is  a  Jlverfity  where  an  annuity  ia'granted  to  be  an' op 


cit«S 

ficer  certain^  as  Parker  or  BailifF,  /7«^/ where  it  is  general  fro  feroitib^ 

&c.    For  in  the  cafe  of  fpecialifervice  he  (hall  allege  the  continue 

L  5'^  J    ^"^^  *"  ^^^  Bailiwick  and  Parkcrftiip;  for  he  knows  what  fervice 

be  fhall  do,  and  in  the  other  cafe  he  does  not  knoW  till  the  de^ 

fendaiit  commands  him,  and  ordered  him  to  anfwer«     Note  the 

diverfity.     Br.  Count,  pi.  72.  cites  21  E,  4.  49, 

In  annnity         g^^  Where  a  farfonage  has  been  charged  with  annuity^  tvhich  is 

ilm<iinl»/i a  ^^^^^^ds  appropriated  to  a  pri^r,  there,  in  a<£lion  againft  the  prior^ 

f^rfcn  im-      ftiention  fljall  be  made  that  he  charges  him  as  parfonfor  doubt  ofdoulU 

paijo^te,        chay^e'i  and  'the  defendant  ?nay  plead  this  to  the  wrtt4     Br,  Annuity*, 

if  ti.i  J;.'  PJ-  40-  cites  221,.  4-43.       .  . 

•  •  • 

be  w//  i './  h^fr,rt  tbt  af>f>rc^ti.iio-rf  the  pLiniifl"  ouglit  to  afffrf  tig  apprtipr'tauon ;  and  e  Centra  "Vtrhcro 
the  I'ci^m  is  after  the  appropriation,  which  FU2licrbtrt|afiiImed.  Br.  AnnuitT,  pi.  2,  cites  27 
ii.  o.  5* 

^i  a  man  j  q^  Jf  annuitj'  be  granted  for  life  of  jf,  N.  and  the  grantee  brings 

^Jhln'jl^N.  ^^^^'  of  annuity,  and  y.  N.  dies  pending  the  writ,  the  a£tion  is  de- 
hus  inftcfftd  tcrmined,  and  the  party  (hall  have  writ  of  debt  of  the  arrears,  and 
i»mo/4  the  count  good,  though  the  plaintifF.rfiW  wd/  Jhew  the  condition  9  for 
land  ^hf/Jjail  *^  *^  agaiiijl  him ;  but  where  the  condition  gives  advantage  to  him, 
have  an-  and  makcs  the  thing  to  commence,  there  he  fhall  ihew  it.  Br«» 
nui'y  nf  io\.  Annuity,  pL  22.  cites  14  H.  7*  31.  and  15  H.  7,  i, 

frr  r.nr, 

there  he  ou^lt  to  count  that  la  ht%s  Irfc'ijftfl  Lim  of  ^  acrux  &c.  per  all  the  jnftices.    Ibi(^ 

But  where         n,  A  grant  was  of  an  annuity  )^r  1  years^  payable  at  Mich,  or 

upon  bond  ^^  ^'^y^  after.     la  debt  the  plaintiff  ^i^Jisr/'^  that  it  was  in  arrear 

fo-  payment  at  Mich,  05*  adhuc  in  a  retro  exijUt,     The  defendant  demurred,  for 

of  an  ail-  that  it  is  ?iot  averred  that  it  was  arrear  16  days  aficr  Mich*     Scd» 

^^ilt\T  ^9^  allocatur;  for  it  being  alleged  that  Adhuc  a  retro  exiftit,  which 

w  ivitiimo  is  long  after  the  16  days,  it  is  well  enough*  .  Cro*  E.  268*  |H-  3- 

dayi  cfttr,  HilL  34  Eliz.  B.  R.  Brown  v.  Pcndlebury.  . 

ti.e  piuintiff 

aiTigricd  the  breach  in  not  paying  the  jimuiity  at  Lady-Day.    It  was  moved  in  arreft  that  thetrh 
g^mtl  WM  firw^bt  8  Apr.  and  he  aUe{;e/i  the  breach  to  be  at  Lady-Day  hfk,  which  was  wttbia  tU  so . 
<d-'yif  and  fo  the  a£lion  brought  bcfoi'e  he  Imd  caufe  of  ai^ion  ;  and  the  court  held  it  an  apparent 
fault.    Cro.  £.'565.  pi.  29.  Pafeh  39  Eliz.  C.  B.  Bloaden*s  cafe. 

S.c.&S.p.  12.  A.  granted  a  rent*chargc  .to  B.— B.  brought  a  writ  bf  an- 
r^"that  fhc  '^"^tyj  ^^^  counts  of  a  rent-charge  granted  to  him,  and  concludes, 
condufion  by  force  of  which  he  was  feijed  tn  his  demefne  as  of  freehold.  Ad- 
tioesnot  judged  Upon  a  writ  of  error,  and  in  afiirtnance  ot  the  judgment, 
mak»'ihc      ^^i^x  this  is  onlv  a  millake  of  the  law,  and  docs  not  vitiate.the  de- 

count  VI-  ^  ,.  *. 

tious;  for  claration,  which  is  good,  and  that  this  is  no  election  to  have 
the  writ  of  this  as   a  rent-charge.     2.Bulft#  1484  Mich.  Ji  Jac.  Sprint  v« - 

annuity  and   fjj^^g^  .... 

the  count  in 

it,  is  of  rent  as  rent;  and  the  annuity  and  the  receipt  bf  th*  annuity  is  i^ainb^l,  U  quafi  in  de- 

mei'ar.    Adjudged  and  n/hrracd  in  error.    J«g»fc#ii^.  pl«  4^-  »iMi  fays  that  many  prcoedeots  tre 

accordinsly.  :     .         . 

«  Thh. 

Ihould  be-     ^jg^J 
D.65.  pi.  I 
e£i 


13.  In  annuity  the  plabtilF  .declared  of:  a  grant  &rh]&  iife  by  ' 

:dy"uirtute  cujus  feiftius  fuit  ^n  damnica  fuo  urJe  libn;^  temmento,  - 
TLciiiiiic"  'It  was  objected  thauthis  proves  it«a«r«nl>(^arge(  aadtitf  annuity, 

...       *  a  \^  '       .      and 


and  fo  had  made  it  his  ele£lion  to  have  it  as  a  rent- charge ;  and  objeaion 
cited  ♦  D.  6i.  3E.  6-  and.  f  220.   5  Eliz.  Sed  non  allocatur  ;  for  was  taken; 
being  an  annuity  for  life,  though  no  rent-charge,  fuch  count  is  *"^^^^«  *"«- 
good  j  and  though  Bendlofe  took  fuch  exception  in  3  E.  6.  yet  the  Quaere 
court  notwithftanding  refolvcd   for  the  plaintiff.     Cro.  C.  170.  bene,  be- 
pl.17.  Mich.  5  Car.  B.R.  Bodvell  v.  Bodvell.  ^"f*^"° 

f.      '  -'  judgment 

is  enteifcd  on  the  roll.     Brook's  cafe. Mo.  5.  pi.  18    Baker  v.  Brooke,  B.C.  but  this  point 

of  the  count  doss  hut  appear. Dal.  5.  pi.  10.  S.  C.  but  S*.  P.  of  the  count  docs  not  appear. 

■      BcnJK  34-  pi.  55.  S.  C.  Sc  5.  P;  and  Ml  the  couit  held  the  count  good,  and  that  the  plain- 
tiff 011s;  ht  to  recover  $  but  the  parties  had  before  compromifed  the  matter  between  themfelves. 
f  This  Ihould  be  izi.  b.  pL  19. 


(F.  9)     Proceedipgs  and  Pleadings.  *  [  5^9  ] 

!•     jiNnuity  I)y  one  parftm  dgainji  another  pa  rfon^  if  the  plaintiff  re-*  And  fee  46 

covers^  and  t\\t  defendant  dks^  the  plaintiff  {^all  have /^/r^  ?-V.^'*?*^ 
y..  •/i,i/-/rjL  •  •  1  •'•^   in  fcirc  fa- 

jactas  agatnjt  the  fuccejfor^  and  there  riens  arrear  is  no  plea,  nor  it  ciasupoa 

is  no  plea  that  the  plaintiff  has  levied  it,  but  be  may  fay  that  the  recovery 

plaintiff  has  levied  it  by  fieri  facias^  and  the  other  e  contra,  and  fo  of  an  annul- 

to  ifllie,  but  rien  arrear  is  no  plea  agairjl  the  record  without  Jhewing  arreaxls  no 

fpecialty^  though  the  annuity  wasby .  prefer  ipt  ion ',, for  the  judgment  plea. 

to  recover  it  is  a  record;  quod  nota.    Br.  Scire  Facias,  pL  iq8.  .^,^,1T*rT** 

cites  44  J:..  3.  I».  .   i5  no  plea  ^ 

in  debt  \ipon  arrears  of  annuity  contraiy  to  tfie  fpccialty,  hut  levied  by  Hfirrjs  in  tb$  manor  of  D,m 
tbt  ftme  c'junty  charr:d  to  the  diftrcfs  in  the  deed  of  annuity,  with  this  concluuon.  And  Jo  Nihil  dthetp 
is  a  good  ptca,  but  not  levied  by  diftrefs  only,  becaufe  the  mnnor  is  in  the  fame  county,  fir* 
Dcitc,  pi.  114.  cites  9  E.  4.  48.  53. Br.  Annuity,  pi.  23,  cites  9  E.  4.  53. 

»  » 

2.  In  v^^rit  of  annuity,  if  the  defendant  made  default  after  ap-  Br.Proccft, 
pearance^  dijirefs  (hall  i flue  ad  audiendum  judicium  fuum\  per  toL  s.i:*/*^*** 
cur.      Br.  Annuity,  pi.  11.   cites  2  H.  4*  i.    but  cites  6  R.  2^ 

contra. 

3.  In  annuity,  releofe  of  all  anions  ratione  debiti,  compotifcu  aU  Debt  upon 
terius  cujufcunque  contraJJus  is  no  plea,  where  the  plaintiff  counts  by  ^^^^\^^  , 

r     -'  r       '  1       1      r  •  r  r>         a  -^     '   annuity. 

prefcrtptton ;  for  it  may  be  before  time  of  memory,     m.  Annuity,  xhe  pUin- 
pl.  42.  cites  12  R.  2.  and  Fitzh.  Relcafe  29.  ....    tiff  declared 

of  annuity 
grrantfd  ioYiXvn  by  dud  for  term  of  to  y  far  t.  Sec.  The  defendant  pleaded  n  reknfe  of  the  plaintiff  of  all 
uif.'orti  p'zfonul  .tfttr  rif<'  ^rant  of  t^e  /tnnuifyy  and  btf<.*e  tht  day  ^f  payment  of  it  j  and  it  was  awarded  by 
the  jt)(lices,  (h<it  it  is  no  bar  but  for  tlie  arrears  due  before  the  relcafe,  and  not  for  arrears  due  af- 
ter the  rele.ife ;  for  thcfe  are  not  in  adhon,  nor  dne  till  the  day  of  payment  of  thcnu  Centra  of 
abligutioH  of  day  of  payment  to  cnmt ;  for  there  a^ion  does  not  lie  till  all  the  days  arc  paffed,  and  yet  a 
rrlcafe  there  i$  a  bar  pro  toto  ;  for  upon  obligation  the  fum  is  a  duty  immediately,  but  there  day 
of  payment  is  appointed  to  come  ;  but  upon  annuity  nothing  it  due  till  the  day  of  payment.  Nota 
a  difference.  Br.  Annuity,  pi.  '^4.  cites  L.  5  S.  4.  40.— —And  after  the  fame  year,  fo.  4a.  it  was 
awarded  that  the  plaintiff  recover  die  arrears  due  after  the  releafe,  for  the  caufe  aforefaiU.  Ibid* 

4.  In  annuity  the  defendant  came  at  the  dijirefs^  zndfaid  that  be 
had  been  at  all  times  ready^  &c.  and  yet  is^  and  no  plea  at  the  dif- 
trefs.     Br.  Annuity,  pi.  12.  cites  2  H.  4.  3. 

5.  Annuity  by  the  heir  of  the  grantee  againft  the  heir  of  the 
grantor,  who  pleaded  releafe  of  all  af^tons  and  exafHons  pcrfonal, 
and  it  was  doubted,  if  z  releafe  (f  anions  perfonat  be  at  bau*  in  writ , 


fi9  Annuity* 

•f  innuity^bectuie  t  man  fhall  only  recover  die  annu!^  wi  6\t 
arrearages  before  die  writ  purcbafed,  and  peiidihe  the  writ  in  w^C 
of  annuity  Quxre,  &c.  But  Hank,  faw  the  deed,  and  thf  m'-' 
nuitj^was  granted  dut  §f  certain  land  in  Hi  and  tvat  n^  granted fn' 
bim  and  kis  hiirs^  and  fe  none  is  hmiixid  bjr  it  but  the  gfamor  bim* 
felf)  and  not  his  heirs  for  him,  nSt%oith/ianding  that  he  etnd  bit  heir: 
grant  the  annuity  te  the  grantee  dni  hu  heirs  \  for  waf^rtty  cannot 
«itiend  an  eftate,  aitd  die  court  agf^  to  the  opinion  of  HanL  by 
which  the  plaintiff  (aid  no  more  of  chis^  But  Brooke  makes  a 
quere  of  this  opinion ;  for  it  feems  that  this  is  geed  law  in  a  eeve* 
nant^  annuity^  ehUgatien^  or  inarranVj^  but  iMf  in  a  gremt  vfrent  eut 
aflandy  as  it  feems.    Br.  Annuity,  {d.  13.  cites  l  H.  4.  13. 

6.  Annuity  upon  a  grant  made  titt  he  was  fremeUd  t$  a  competent 
henffia^  and  ieclared  ^arrears  far  4  years.  The  defendant  pleaded 
acqmUane^ J&r  Ijears^  and  to  me  reft  that  he  fr^ented  hisn  ujuch 
a  cempctent  benefice^  and  he  refitfed.  The  pimnttfffaid  that  be  at 
the  time  was  but  rf  Tl  years  efe^e^  and  not  of  14  years,  and  bortf 
r  r20  1  '^  ^*  '^  *^^  ceunty  efN,  and  that  the  law  of  ^e  church  is  that 
none  (hall  take  benefice  of  cure  before  24  years  of  age,  and  this 
was  the  vicafaee  of  D.  and  benefice  with  cure,  and  of  the  acfuit- 
tance  he  was  difcharged  \  for  this  plea  goes  to  aS,  and  t»  die  ex* 
tineuifbnicnt  of  the  annuity,  and  then  debt  wiU  lie  of  the  arrears 
before,  and  not  writ  of  annuity.  Port,  faid  he  was  of  the  age  of 
14  at  the  time  of  the  prefeotatton,  prift.  Yelverton  fiud  he  was  but 
of  22  years,  abftjue  hoc  that  he  was  24  years,  5(c.  Br.  Annuity, 
pi.  2a  cites  19  H.  6.  54. 

7*  In  annuity  the  plaintiff  rwivf/^  ^  10  L  perann.  by  prefcrtf^ien. 
The  defendant  faid  that  the  predeceffer  ef  the  plaintiff  bad  \oL  per 
ann.far  afcrtton  of  tithes  in  D.forbis  Hfe^  anddied^  anddiis  plain- 
tiff made  Prior,  and  the  defendant  prefented  Parfon,  ahfaue  hoc  that 
be  and  his  predeceffirs^  time  oui  ofmindj  have  beenjeifid  of  annuity 
of  loL  prout,  lie.  and  a  good  plea  with  die  traverfe,  and  no 
plea  widiout  the  traverfe.  Br«  Annuity,  pi.  21.  (bis)  cites  %i 
a  6.  2. 

Br.  l>aw  8.  In  annuity  the  plaintiff  declared  upon  prefcription^  die  defendant 

v«rfe  per,  faid  that  it  was  granted  upon  conelitiotij  which  is  broken  ofHbepart 
dr«^S.C**  of  the  plaintiffs  and  no  plea,  per  cur.  without  traverfmg  the  m- 
)cS.f>!ac*  nuity  by  prefcription;  for  annuity  by  trefcription^  and  etnnuity  by 
cordingiy ;  grant  Upon  condition^  cannot  be  intended  one  and  the  fame  annuity, 
hi  fr**      ^'*  Confefs  and  Avoid,  pi.  63.  cites  32  H.  6.  4. 

SbeiDi  contra  if  the  plauuiff  had  «itclared  upon  granc  of  aonuitjr. 

9*  In  annuitv  againft  an  executor,  the  plaintiff  counted  upon  a 
grant  of  annuity  made  by  the  te/lator  for  term  ofyears^  which  jet 
continues^  by  which  fart  was  arrear  in  the  time  of  the  tefhtor^  and 
pbrt  in  the  time  of  the  eirfendant  executor^  and  as  to  the  arrears  in 
shelve  of  the  teftaSor^  tie  d^endant  pleaded  a  rcLcfe  of  the  plaintif 
to  tie  tejlatmr  of  all  anions^  and  to  the  nfulue  fuiiy  aJminj^ired ; 
Aurfe  If  the  laft  plea  does  not  go  to  all ;  and  iec,  that  as  long  as 
tm  annuity  continues  writ  of  annuity  lies,  and  not  writ  of  debt, 
diough  the  annuity  be  only  for  years*  Br.  Annuity,  pi.  29.  cites 
39  H.  6.  28. 

8  10.  Annuity 


J5,  Annuity  granted  ^anuUu  fiurit  hemvciins^  prefirens  (^ 
^mUMis  U  the  grantoTy  the  defendant  Jaid^  that  before  ^ny  day  $f 
foyment  the  defendant  was  infervUe  wtth  D.  for  4  marks  per  ann, 
and  the  plaintiff  lahaured  and  prayed  D.  to  ouft  him  out  ofjeryice^  by 
which  he  was  put  out  of  fervicc,  Sec.  and  it  is  not  double,  viz.  the 
labouring^  and  the  putting  out^  per  cur.  For  the  labour  fuffices  tor 
all ;  Quod  nota.     Br.  Double,  pi.  100.  cites  7  £•  4*  16. 

11.  In  annuity,  riens  arrear  .is  a  good  plea  in  this  action  where  Contra tuhfr% 
the  plaintiff  declares  upon  prefcreption^  for  this  is  only  matter  in  fa&  tbepUntif 
Br.  Annuity,  pL  31.  cites  5  H.  7.  33.  SS^Vr  * 

this  is  rpecialty ;  Quod  mita  differeiitiam  per  tur.  Quod  noTa  b^ne.  Ibid.— -«>S.  P.  Br.  Annuity, 
pU  It*  cites  14  H.  7.  3 1.  <<iul  15  H.  7.  !•  4«na  refmfM  is  a  gotid  plea,  for  by  the  refofjl  the  annuity 
it  d<'Xei  mined,  hocaufe  the  church  mi^ht  nor  Umg  to  continue  void,  and  therefore  he  need  ^^Jay 

that  ht  it  vti  rtntfy, C»mtra  mpmftngmfuiu  for  he  may  infet»lf  h-m  jfier  ;  but  quaere  thereof;  for 

it  fetais  that  the  refuC»I  fudlces,  a«  io  LioleCooy  tit.  £ftatts.    Ibid. 

12.  In  debt  upon  arrears  of  annuity,  the  defendant  faid^  diat  he  imsmmity  of 
leafed  fuch  land  to  the  gratUeitiH  reeompenee  cS  mt  ztmm^j  or  of  the  toLandthe 
arrears  of  the  faid  annuity,  diis  it  no  plea,  per  cur.  For  the  an-  ^J^^/'^- 
iiuity  is  by  writings  which  cann§$  be  difcbarged  by  matter  infa£f  \  him,  tb^  >/ 
Quod  nota.  Brooke  lays.  Quaere  if  it  waa  annuity  by  prefrtption.  ^  A"'^  '» 
Br.  Annuity,  pi.  i.  cites  19%  8.  9.  ^« ^<^ 

201.  tbi  amnmtyJhuU  be  vout^  wad/uiJf  that  bt  fmd^  t»etfi  al  Eafter  IxH^  m4  then  U<f«d  H  iheplMitif 
$ht  vrjitrttf*m  m^revf  Lutdjor  tU  aoi.  and  »  good  plea,  per  cur.  and  tt  leems  that  the  prumife  was 
in  writtnjr,  and  there  it  is  ."^eed,  that  for  annuityy  though  Lind  be  thereof  cbargcdi  yet  aootbec 
tbiag  in  recompeoce  fuflices.    Hr.  Annuity^  pL  54.  cites  11  H.  7.  to. 

13.  Annuity,  &c.  die  plaintiff  r^irvW  of  the  grant  ofR.  prior  ^  f  r^  1  1 
C  atsd  his  eovonty  by  which  it  was  arrear  by  5  years,  the  defendant  ^  ^       ^ 

faidy  that  it  was  granted  till  the  plaintiff  was  fromotea  to  a  (uAcient 
benefice  by  the  faid  R,  and  that  R.  eSed^  and  the  defendant  is  now 
frioTy  and  that  fuch  a  day  be  tendered  to  him  a  benejicoj  pending  the 
writy  and  he  nfufed  ky  and  the  opinion  was  in  a  manner  clear,  that 
the  tendet,  pending  the  writ,  ihall  abate  the  writ  of  annuity,  and 
fliail  determine  the  annuity,  for  it  feems  to  be  upon  condition  in 
law,  and  when  the  condition  is  performed,  the  annuity  is  deter* 
aiined,  and  be  may  plead  this  matter  tender  ^  the  arrears.  Btm 
Annuity,  pi.  22.  cites  14  H.  y.  31.  and  15  H.  7.  i. 

14.  if  a  per  Jim  has  an  annuity  out  of  the  vicarage^  and  f;ff#r/  into 
the  vicaragcy  mis  is  no  bar  in  writ  of  annuity ;  for  the  perfon  of  the 
vicar  is  charged,  and  not  the  poileffion.  Br.  Annuity,  pi.  26*  ci^cf 
21  H.  7.  f  • 

I5«  A  writ  of  annuity  was  brought  upen  a  frefcriptioe^  ^absA  c^ 
reQor  of  a  pari/b  church.  The  defendant  pleaded,  thaf  It  yrS&  over? 
lown  with  the  fea,  &c.  But  the  court  were  clearly  of  •pinion  fqr 
Ihe  plaintiflFi  for  the  church  is  the  cure  of  ibi4ls,  and  the  right  of 
iythcs,  and  if  the  material  fiibrick  of  the  church  be  down,  another 
aiay,  and  oueht  to  be  built,  and  judment  i^fi  fo(  the  p^i^lf, 
Mod.  200.  pL  32.  Pakb,  27  Q^,2^  Cfit  Angn.  ' 


Q.q  J  (f .  10) 


J2i  annuitg. 


(F.  lo)    Pleadings.    What  is  a  good  Pica  without 

shewing  Deed.  •• 

r.  'TpHE  plaintiff  in  his  count  ought  to  fliew  deed  in  debt  and 
-*"    annuity,  and  there  the  writ  and  fpecialty  ought  to  agree, 
•  per  Finch.     Br.  Monftrans,  pi.  15,  cites  41  £•  3.  23. 

Br.Arrcar-  2.  Scire  facias  by  an  abbot  againft  a  parfon  upon  arrears  of  an- 
ag«s>  pi.ji..  jmj^y  upon  recovery  againft  the  predeceifar  of  the  parfon,  he  pUad^ 
Suref.icU  ^i^  05  to  the  arrears  recovered  againjl  his  predecejfor^  that  he  bad 
as  upvt  re-    levied  it  of  his  predecejfor^  &  non  allocatur,  becaufe  he  did  not  Jbab 


mt/'^the  fp^^^'^^^y^  ^y  which  he/aid^  that  he  had  levied  it  of  his  predecejfor  by 
dcfeiidant    fieri  facia  Sy  and  the  other  e  contra.     Br.  Annuity,  pi,  9.  cites  44 

ji   nanUed     E.  3.  1 8, 

oyer  of  the 

clocil  of  aiiiuiity,  nod  could  not  hnve  it,  inafroueh  ^tbe  aShm  it  fwndeAvpon  tUtscjrA,  and  nnl 

imon  Tbe  dced^.for  be  it  a  deed  or  not  (he  judgmenc  Iball  biuU.    Bit.  AIunftraAi6,>  pL  6.  cites  3 

fi.  6.  40. 

Bi.Ari^ar.  3.  jftid  to  the  an'cars  tncttrred  after  the  judgment  he  tendered 
cU^ss'^C  '   ^'^^''^^^^  ^^^*  he  had  paidy  and  did  not  Jhew  thereof  acauitiance^  by 

, Br.     which  it  was  azvardedy  that  the  plaintiff  r^fof^r  as  well  the  arrears 

Execution,  incurred  pending  the  writ  as  before^  notwithftanding  the  ifl'ue  which 
ri.^8.  cuts  pguds  of  the  arrears  due  before  the  firft  judgment  againft  the  pre^ 

dcceffor,  and  therefore  judgment  given  of  parcel  immediately.    Br, 

Annuity,  pi.  9.  cites  44  E.  3^  18.       ^ 
fo  iipwi/f;-       4.  And  it  is  fuid,  tliat  in  writ  of  annuity  upon  *  prefcription^  ir 
Br  Arrcar-  "P^^  grant  ly  dsid^  a  man  fliall  not  plead  nens  arrear  without  ac- 
ages,  r^-  4-   quittance ;  Quod  nota  i  ii  miruai  of  prcfcription,     Br,  Annuityj 
cites  s.c.     pi.  9.  cites  44  E.  3.  18.  . 

•Br.  Annu- 
ity, pi.  4S.  cites  37  H.  6. 29.  comrA,  few  there  he  is  not  charged  by  def«l. 

f  C22  1  5*  ^^  annuity  Nil  debet  or  riens  arrear  is  no  plea  without  {Lew-* 
^  ^  '  ing  the  deed,  contra  if  it  be  out  of  land  with  clauje  ofdiftrefsy  td 
fay  that  he  levied  by  diftrefe,  this  is  good  without  (hewing  th< 
dec  J.  Br.  Monftrans,  pi.  138.  cites  9  £,4.  53, 
Tayment  of  6-  Annuity  by  J.  B.  againil  W.  D,  upon  grarU  by  deed^  out  of 
ff^^'f:  .,^  the  manor  of  S,  with  a  claufe  of  dijlrefs-^  Suliard  demanded  judg- 
no  pica*  ^*'^"t  of  ^^^  ^'"i^  foJ^  the  plaintiff  after  the  a^i&n  brought  bad  re-^ 
without  ceived  lOs.  of  the  arrears  of  the  fame  annuity^  and  ib  .has  abated 
fpecialty  ;     j^ig  Q^j^  ^rj-'ii  J  per  Brian,  the  plea  is  not  eood  without  Jli^winz  /Pe-- 

for  It  IS  no        .    .       'r-.i  '^  v^  'lu        •       j  i' ^  it-      ^.      ^-"^ 

plea  in  bar  ^^^'0'  2^  ^"^  receipt ^  no  nwre  than  m  debt  upon  obligation;  per 
wiihout  Catefby,  feradvcnturc  if  the  plaimiiF  would  have  diji rained  an^ 
acquittance   ^^.^^/^  avowry^  then  it  may  be  a  good  plea  withput  fpecialty,     Br^ 

by7T    Annuity,  pi.  41.  cites  22  E.  4,5 X.  '         '         '■ 

contra  *m  ^vovry  tor  a  rfnt-charrc,  per  Catelby,for  levied  by  vJiftrefc  is  a  good  pl^  tlisrc ;  quo4 
f^ota.    Bf.Annyiiy,  pi.  5;.  ciiesS.  C. 

*  s.P.  Br.  7.  Where  he  charges  his  pcrfon  by  writ  of  annuity,  ♦  payment  is 
ri'  "s'^c'te  "^  P^^^  v^ithcut  fpecialty,  ^onjra  in  avpwrv.  Br,  Annuity,  pi, 
liLCil  4i.citcs?zE,4.  51,  ^ 

(G)     Judgmc^it, 


3nnuitg»  •  522 


(G)     Judgment.     ..  -j;^ 


*^  I,  1"  F*  a  man  brings  an  annuity,  and  demands  arrearages^  if  the 
•••  defendant  pleads  an  acquittance  of  the  arrearages,  the  plain- 
tifF  may  have  judgment  frefently  to  recover  the  annuity,     30  E.       ^ 
•3.  22.] 

[  2.  In  an  annuity,  if  the  defendant  traverfes  the  tttle^  if  the  tide  ^r.  Annm- 
ht  found  fir  the  platntijff^  but  that  no  arrearages  are  behind^  but  at  ^^'ef  '*^', 
x>Tit  term  pending  the  writ^  yet  the  phintifFfhall*  have  judgment  to   ;,  38.  and 
recover  the  annuity  and  arrears.     39  E.  3.  *  38. 1  i^^at  ihc 

'  ^  y         ^  J  count  was 

upon  a  pr^fcriptlon,  and  judgment  accordingly  for  the  plaintiify  and  yet  tl  e  .arrears  fu  found  was 
not  parcel  of  the  iifuc.    Qnod  nota. 

*  All  tlie  editions  of  Br.  are  according  to  this  of  Roll ;  but  the  Year*book  is  319  E«  3*  (37*^  ) 

[  3.  In  a  writ  of  annuity,  if  the  plaintiff^ demands  a  certain  fum  Tit.  Error, 
for  a  year  and  a  haif  ended  at  Michaelmas^  Oifore  the  action  brought,  (^  '  P'^*  '7» 
where  there  is  another'  quarter  pajl  between  Michaelmas  and  the  5.  \\  dt>es 
writ  purchafed^  fcilicet,  the  feaft  of  Chrijlmas^  the  annuity  being  not  appenr. 
•  payable  qinuterly,  and  upon  Non  ejl  fadum  pleaded*,  this  is  found  --Tit.  Heir 
fir  the  plaintijft  isi  this  caie  tixc  judgment  ought  not  to  be  fir  the  faid  s.c.Vut* 
quarter  due  at  Chriilmas  next  before  the  original  purchafed,  though  s.  P.  does 
he  ought  to  recover  the  arrears  incttrred  pending  the  aStion ;  for  it  ""t  appear. 
fhall  be  intended  that  this  quarter  being  paft,  and  not  demanded  TT/s^'^pi.  6, 
by  the  plaintiff,  was  paid  before  the  adtion  brought.     Hill.  11  ciotwonhf 
Car.  B.  R.  between  Frank  and  Stukely,  per  curiam,  in  a  writ  of  ^'  ^'**^- 
crror;  and  they  gave  a  peremptory  rule  to  reverfe  the  judgment  s!°p^  an'j 
given  in  bank  accordingly  for  Chriftmas  quarter ;  but  this  was  feems  to  be 
^Uer  ftayed  for  an  exception  to  tjic  writ  of  error.     Intratur  Hill.  s. c.^d- 
ioCar.Rot..990.J  .  .  i^^- 

/  ^  .  ^  »  ..   ■  ■   ■   S»C.  cited  a  Vent.  129.  as  adjudged  accordingly. 

4.  In  annuity  the  plaintiff  counted  upon  prefer iption^  and  the  de-  •  This 
findant  traverfed  it^  and  it  was  found  againfl  him  ;  for  that  no-  Should  be 
'thing  was  arrear  but'  for  one  term  pending  the  writ,  by  which  it  ^^^    * 
was  awarded  that  the  plaintiff  mover  the  annuity^  and  the  arrears   f  r  ^7  o  "I 
found  by  the  inqueft,  and  yet  this  was  not  parcel  of  the  ijfue,    Quod  «•  -^  **»^  J 
nota,     3r,  Annuity,  pi.  25.  cites  39  E,  3.  ♦  38.  j^ou^h  all  - 

the  edition*;  of  Br.  arc  ( j5J.) 

5«  In  annuity  the  plainuff  recovered  the  annuity  andt})e  arrearages  N'  >te  that 
before  the  writ  brought^  and  pemfing  the  writ  aljoi  quod  noca,  per  ''  '^'  'Z^'-' 
judicium  curia:«     Br.  Arrearages,  pL  14*  cites  2  H.  4.  3.  .    ^^"^^  y** 

nvrk  of  miKuifjif  th9  plaintiff  Can noC  recover  the  Mre^ra^et  anddanwig.  >  incurred  ;>"fi.' if  7/-^  /IiV* 
faciaiy  But  pending- the  ihil  writ;  quod  nota*  per  judicium.    Br.  Arieaiage'>,  pl«  10.  cites  9 
H.  5.  7. 

A  parfon  recovtrid  attnulty  imtbe  iiim  •/  E,2.  and  hi<  /-  ceffor  l!f9:*gh  fthcf.tciit  im  ihf  time  r^f  E,  4, 
totxteuieibiiju^hrmmtf  aaU  this  is  uf  arrearages  incurred  lempoie  pi  opt  10.    fir.  Avicarage:*,  pL.  li 
cites  SI  £.4.  &3. 

.    6.  In  aAAuitY*  the  defendant  came  at  the  difirefs^  add  fatd  that  he 
tad  bti^  ai  sUtitW-  nady^  &c.  and  yjet  is^  and  no  plea  at  ^thc  diiircfe ; 

0.4  4  by 


1* 


5^3  animttp. 

by  which  RickhiU,  ex  aflenfu  cttriae,  ruled  that  he  recover  the  ^a- 
nuity  and  the  arnars  irfhn  the  writ  punbafei^  and  afur  the  writ 
purchafed  pending  tbi/iut^  «nd  damages  It  haffa  marlt^  and  the  dk- 
midant  in  mifericordia.    Br.  Annuity,  pL  I2.  cites  9  H«  4.  3. 

1h  In  annuity  a  man  fliaU  recover  arrears  as  well  fetuSng  the 
Writ^  till  judgment^  as  befsre  the  writ  krmsght*   Bn  Annuity,  pL  i6. 
cites  7  H.  4.  x6. 
*  '^iS*.4k      S*  iA  a  writ  of  annuity  dtt  parties  were  ae  iffue  upen  a  pre^rh^ 
tJaJ^  ^i#«,  and  the  jury  fiussd  fit  4bi  MM  hut  n$  damages ;  but  be- 
s!c.  &od    {ortj^idgpsimtfbcplMsUt^reks^  and  had  ju^nKnt 

i^s^f^  to  recover  die  annuity.  T)m  was  afigned  fbr  error  1  but  tbotteh 
XT  lU^'sZ  ^"^s^g^  (hould  have  been  given,  yet  the  plaintiff  havinfrrieafed 
Bentham'«'  thciTii  the  judgment  waaamrmed.  Roll.  Rep.  88.  pi.  40.  Mtdu 
cafe,  8.  c.    12  Jac.  B.  R.  Btat  V.  Marflu 

and  )udc- 
aitot  affirmed* 


(H)     [ytiJgmntJ]    Haw  to  be  ixeaUed. 

4 

m 

Bttt  where  [  !•  T  F  a  man  recovers  in  an  annuit]^  be  fluQ  never  sdttr  have 
v^\n^  ^  "^^  ^^^ ^iwawa/jf  for  the  arrearagts  recovered,    ax 

annuity  by     •■^*  3*  ^^0  *...'-  *•        • 

a  prior  alien*  md  afcerwanU  all  the  teaiporilties  of  aU  prian  iGant  wers  feifed  into  the  kief's 
hands,  and  fo  concinuod  for  lev<oral  kii^  reigmt  and  afterwaida  H.  c.  gave  Chif  annnity  to  Che 
prior  of  a  priory  newly  founded  by  him.  U  was  objoAedy  on  a  tcire  ucias  biwig ht  by  Ctie  prior* 
tliat  it  would  not  lie  for  him  for  default  of  pntiicy.  Redo  Ch.  J.  held  th^  the  prior  iatshJYtie  • 
cither  a  writ  of  annuity  or  a  fcHre  facias  |  apd  PsUmes  afteed  that  he  misht  bavo  writ  of  aaouicyt 
but  not  the  fcire  facias.  And  afterwanJe  they  all  agreed  as  to  the  Icire  lacias.  Kelw.  i69. 170. 
pi.  12.  Mich*  6  H.  8.  The  Prior  df  Sheene  ▼,  the  Prior  <ff  Mllvwin* 


•  Br.  Scire       [  2.  But  within  the  year  He  fluU  bave^  an  elegit  $r  ^forificias 
^I'^ttiJ^^    to  execute  them.     21  Ed.  3.  aa.  a^JSi.  j.  ai  lEij.}.} 
S.C.  «e  S.P.       [  3*  And  ajier  the  year  a  ^/dri/acias.    Zi  £d.  3^  aa.  24  EdL 

according-     3,  23.     I  Ed.  3.  3.] 
Jy,  and  tl^  '^       '^  J    ^  J 

in  fuch  cafe  he  fhallhaye  icire  facias  firom  -yiiv to  year  ever  sftetwardt  15  receirer  the  smmicy,  te- 
canf<(^  it  is  alxya>s  execytoryf~— Br.  Annuity,  pi.  17.  cites  SkC  ft  S.P«  and  tint  it  is  alwaye  exe* 
cucory,  becaufe  it  is  annual ;  per  Ttiirtting,  &  non  negatur. 

Judgment  in  annuity  Is  akvofs  ixttutviy^  and  fhall  fuyefdrffaeiai  After  Jcirgf^ioi  for  afi  the  ar* 
re^rs  wliicli  is  arrear  after  the  jpdgmeot.  CMra  it  is  of  fcire  la«ias  upon  other  jodgmcot;  te 
the  hrft  is  pro  toto.    Br.  Annuity,  pt  5^  cites  8  £.4.  iS. 

Annuity  lies  (though  the  anmuty  cmiimes)  to  recover  the  annuity  and  arrears ;  but  for  tlie J«»> 
tiire  there  muft  be  mfirgfaeUs  «i  tbi  jud^mni.    5  Mud.  144.  Mich.  7  W.  3*  Davis  v.  Speed. 

r  r  24  1  r  4-  But  if  a  man  recorers  an  annuity  againft  a  parfem  hj  Niesti 
FitzhrExe-  ^'^""^  witheut  $he  aid  rf  patron  and  er£n^^  and.  the  parfim  £n 
cutioii,  pL  within  the  year^  execufien  ihaU  be  fued  agatn/t  Ae  JuceefirwiAm 
19.  cites       in  the  year  by  fcire  facias^  ^JoA  net  by  z  peri  fadai.    Z^  Ed. 

according-     ^'   *«>'J 

ly ;  and  it  was  faid  that  if  the  parfon  had  had  aid  it  would  he  all  oaedi  \  Br.  Annuity,  pL  5a.  ciies 
^,  C,  that  he  (hall  have  fci^  facias  againft  the  fucoeflbf,  and  not  agaiall  the  executor  1  hot  lays  it 
does  not  appear  whether  it  was  of  arrears  incurred  in  the  time  of  the  predeqpfiar* 

jifterpdg.  ^5.  If  a  man  recovers  in  an  annuity,  be  fliali  never  havo  a  new 
7C'v!^o\^9    «j;rrf  of  anpuityyir  ii&#  arrearages  in^^rr$4  ^r  tbi  fviioiiy  bni  ft 


annititf.  5H 

Jcitffadas^  becaufc  the  jutlgmni  it  always  exieui^ry.    2  X  Ed.  3. 20.  5^  *^ 
24  Ed  3.  aj.  30  Ed.  3.  22.}  {fS^'upqft 

this  judgment  only,  for  tbe  arrearages  incurred  before  |  and  the  plaintiff  lUU  bf  tbU  fein  aciM 
recover  tbe  ammt  maa-ftdp*»dm  tht  %vni,    lenk.  51.  pi.  ^%* 

Btttifike  annuity  be  iAir<r«M«J;  (becaule  tne  fure  faciM  is  in  the  place  of  the  writ  of  annoky) 
altliough  the  arrean  were  doe  before  the  fon  boM  was  broogbtt  ftf  Che  iatt  bdje-^-^-* 
not  Ue«  hot  Mi  mh»  Jank.  51,  5a.  pi.  9t» 

[6*  So  it  Icems  thatyir  ^ihr  amaraga  imumd  after  tie  re^ 
cevery^  he  ought  to  have  a  fcmfmoi  vfiikim  the  jear^  and  met  a 
fieri  facioi^  b^caufe  die  defennnt  mif  ylcad  any  diichaige  thanoL 
Contra  30  Ed.  3.  22.  Contra  1  Ed.  3.  3.] 

7*  Scire  fiicias  upon  jiadgment  m  writ  efamintj\  tfae/ZmHj^ 
trayed  tbe  arrears  femu^  tbe  writ  ef fare  facias^  aod  could  not 
Aave  it;  for  the  fctre  fiiqat  is  only  to  cxecutv  the  ixti'yeAmKX^ 
and  fluitt  not  vary  firom  the  fum  \  ^od  iiota.  Br.  Scire  raciasy 
pL  85.  cites  9  H.  5.  12. 

8.  Jf  there  ht  jiUgmemt  fir  an  anwit?,  and  tbe  annuitant  feBa 
the  annuity  afterwards,  die  twaufrt  JbaA  beeve  a  fit*  fa.  upon  thia 
judgment^  per  North  IL    Vem-  2831  in  cafe  of  Dan  v.  Allen. 


(I)    Jttdgmenu    Slea  in  Sciit  Facias  after  Judg« 

|ncnt» 

I.  CCIRE  lacias  of  arrears  incurred  of  annuity  at  another 

^  time  recovered  after  the  judgment  given,  the  drfendant 
^eaiei  riens  arrear^  and  dia  court  was  in  doubt  whedier  ne  Ihali 
liave  the  plea  or  not.    Br«  Annuify,  pL  ^  cites  28  H.  6.  8, 

2.  Where  recovery  is  of  the  anpuityi  it  is  no  flea  in  fiire  facias  S.P.tha«rf» 
that  the  plaintiff  has  etsOrai  itetafetri  tfUhe  kmifsfiht^  vicar,  or  of  |;|e^te 
the  abboti  or  of  die  heir;  for  Ae  perm  is  chargedi  aod  00  land,  u  not 
Br.  Annuity,  pL  36.  cites  10  £•  4.  10.  ^^^^^ 

^  Annuity  was  reeorefed  agahji  a  far/ess^  uiA  eSter  titbes  roas  ^,^^* 
grfntetl  t9  tbe  kis^y  and  the  Ofrtats  eftbe  anmntf  were  levied  to  tbe  Faciai»  pU 
kin^for  ibe  titbe  ^  tbe  flaintiff^  and  this  is  a  good  plea  in  fcire  t79^  c>tM 
£Kias  of  it.    Br.  Anmiity,  pL  53*  cites  21  H.  7.  i6.  ioE.4.«e> 

4.  J.  S.  had  an  annuity  framtml  him  for  Hfkfro  eMerdtio  effieii 
fendcbaKy  and  brought  a  writ  of  annuity,  whorem  he  get  judgment^ 
am  for  arreart  daa  afterwards  he  brought  a  fare  facias  upon  the 
judgment  1  tbe  defendant  fltadtd^  tbat  Pettdiwg  tbe  writ  tbe  plaint i^ 
was  refo^ei  to  hold  a  comrt^  fSc.  and  refa^y  without  anfwering 
to  the  arrears  incurred  before  tbe  fcL  &•  brought,  and  all  the 

i*uftices  and  cleifcs  hdd  the  plea  good.    D.  277.  pL  28.  Trin.  23 


(K)    Judgment 


j^S  annuity; 


(K)     Judgment.      Remedy  for  Arrears   incurred 

after  a  Judgment. 

*Sr.  Exccn-  I.  VT/ HERE  a  man  has  annuity  far  lifej  and  bringfi  writ  of 
tion,  pi.  34.  ▼  ▼     annuity,  and  recovers  and  dies^  his  executors  fliaU  not  have 

^Br.  Scire  ^^^'"^  facias  of  the  annuity  to  recover  the  annuity,  for  this  is  deter- 
Facias,  pi.  mined  by  the  death  of  the  teftator,  but  they  may  have  fci.  fa.  to 
75.  ciics  .  recover  the  arrears  recovered  by  the  firfl:  judgment  in  the  firft  ac- 
s!  cTciied    *^^"*     ^^'  Annuity,  pi.  17.  <ntes'  n  H.  4.  34. 

F.  N.  B.  151.  (C^  in  the  new  notes  there  (a)  ^ccordinply,  hut  that  for  the  arrears  incurred  after 
the  judgmeot  the  cxeootor  IkaU  have  a  writ  of  debt  aud  not  aibi.  fa. 

Br.  Execti-*      2.  If  a  fnan  has  annuity  f(&  life  4ind  20  years  oyer^  and  he  r/- 

**°"'s*C^    rw^ri  In  writ  of  annuity  and  dies,  his  executors  Jhail  not  have  fcire 

Br  facias  t9  recover;. the  annuity  djiring  the  terniy  for  the  iiril  judgment 

Scire  Fa-      was  given  of  the  frankienement,  and  not  of  the  term,  therefore  they 

cias,  pl.75-  fliall  have  kire  facias. of  the  arrears  adiudieeL  and  yjrit  of  annuity 

— — F.N.B.  of  the  annuity  itfelf  by  the  Dfeit  opmion.    JDr.  Amiuity,  pi.  17.  ates 

151.  (C)in   II  H.  4.  34. 

the  new  ' 

notes  there  (a)  cites  S.  C.  and  that.it  rfas  helJ.hy  Hort,  nrd  Thim.  againft  the  opipi«n  of  Hankf. 

that  in  fuch  cafe  the  executor  (hall  hatt  Ji  Iti.  fa.'&hv«iU8  Jtiiiog^he  ttrin ;  hecaufe^ey  haire  i\» 

c(late  continuifig  in  (liem  during  t^e  term  ;  hut  iays  qu^re  of  an  annuity  after  the  grant  de!er- 

mined,  and  cites  9  H.  6.  16.    And  if  one  recovers  in  an  MftiuitVy  and  tlie  annuity  is  after  ia  arrears 

and  tlien  he  dies,  his  executors  (hall  not  have  a  fci.  fa.  but  debi,  and  cites  11  U.  6.  38. 

After  judg-  2^  If  a  man  has  an  annuity  by  deed  or  prefcriptiony  and  he  brings 
nuity  once"  *  ^^^^  ^^  annuity  and  has  judgmeilt, 7\e  Qiifl  never  afterwards  haic 
had,  a  fci.  another  writ  of  annuity  as  long  as'  tfat  judgment  ftands  in  force, 
fa.  ihaii  if-  though  the  annuity  bb  cf  inheritanft^  but  ihall  have  a  fiu*  &•  bc- 
ihis^iudi'.  caufe  the  matter  of  the  ipccialty  or  prefcription  is  altered  by  the 
sfidnt  only    judgment  into  a  thing  of  a  highej,  nature.     6  Rep.  ^,  a.  cites  37 

for  the  ar-     H.  6.  13.  b.  *  '^ 

vearages  in-  .  .  ^  '   - 

ciiVred  before,  and  Che  plaintiff  |baU,^l»y  litis  fcire  f.«ciasy^''«f»yfr  iU^m^n  infanti pmduiitbt  'uru % 
but  i/the  annuity  be  Attennmfd,  (hecanfe  tlie  fcire  facias  is  Jo  the  place  of  liie  writ  of  anuuti)*)  al- 
though the  arrears  were  due  beforte  the  fcire  facias  v\'4i  brobght,  /et  th'e  fcire  facias  docs  no:  l.-e, 
hvdt  deht  pnJy.    Jenk.  51.  pU  98.  ♦'.'    *  *  ' 

•••    .  1  .'  • 

For  Biore  of  Atmity  in  gf i^^  .See  CfiAdUlOm  ^My  Sctlft 

^d  other  prpper  Titles, 


♦  t 
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:appeaL 


*  (A)     Appeal  of  Murder.     Who  Ihall  have  it.  •  itk«n, 

frTt  '.▼»./-  "KT  1  T-»  •  alleged  bf 

The  wife.     Not  other  reme.  fomcand 

.  cfpeciaU^r 

I,     9  H.  3.  r^/.  34«    j\rO  man  Jhallle  taken  or  imprthned  vpon  Ch.J.thne 

•^  ^    fA^  appeal  of  a  woman  fir  we  death  of  »"  appeal 
any  other  than  of  ber  hujband.  ';;^^^J^ 

odious  profecution,  and  theiefoic  deferved  no  encouragement;  00  vrhich  occa- 

iioii  Holt,  with  great  yehcinency  and  ji^eal  f.tid,  that  he  wondered  any  Enghlhman     T    ^iyf\  1 

fnould  brand  an  ajipeal  with  the  name  of  au  odious  profecution ;  that  f(ur  his  part  he     L   J  J 

looked  upon  it  to  be  a  noble  prol'ecurton,  atida  true  badge  of  Enghlh  liberties,  and 

referred  to  the  flatute  of  Gloucefler,  and  the  comment  thereupon  in  2  Inft.    12  Mod.  375.  Pafch. 

>a  W.  3.  in  cafe  of  Stout  and  Fmvler. 

For  this  word  Appeal  fee  Litt.  f.  500.  and  Co.  Litt.  2S7.  b.— At  the  common  law,  before  this 
fiatute,  a  wom«n  as  well  as  a  man  might  have  had  an  appeal  of  death  of  any  of  her  anceflors,  and 
therefore  they^.n  of  a  luomtin  (hall  at  this  day  have  an  3p}>eal,  if  he  be  heir  at  the  death  of  the  an* 
ccftor,  for  the  fon  is  not  difabled,  but  the  mother  only,  for  the  (latute  fays.  Propter  appcllam  f«- 
ininge.    2  Inft.  68.  ' 

Flcta  fays,  Fcmina  autena  de  morte  ?iri  fui  vtter  hracbuxft4a  inter fe^'Ii,  &  non  aliter  potent  appel- 
larc,  and  therewith  agree  the  Mirror,  Brittonand  Braclon.  a  lull.  63.— 2  InlL  3x7.  3x7. 
S.  P.  cites  Brac^on  and  Britton.— Su  P.  C.  58.  b.  S.  P. 

By  inter  hraclua  in  thefe  ancient  authors,  is  undcrjiyod  the  wife,  which  the  dead  had  lawfully  in 
poilc^Tion  at  his  death,  for  (he  n}u{l  be  his  wife  both  of  rivht  and  in  poffji'^,  for  in  an  appeal  unfuci 
accodpls  in  loyal  matrimony  is  good  plea.     2  Inft.*  68.-^—2  Inft.  317*5.  P.  and  that  th^e  muCt  be 

no  <yft;5rf*.— St.  P.  C.  59,  a.  Nc  unque  accouple,  &c.  is  a  good  plea  in  bar. S.  P.  accordingly, 

Br.  Appeal,  pL  17.  cites  50  £.  3«  15.— —2  Hawk.  PL  C.  164.  f.  36.  fays,  that  if  the  meaning  of 
(inter  brachia)  be  according  to  Sir  £dw.  Coke,  it  feems  at  lead  to  follow,  that  if  the  huiband  were 
divorced  from  the  wife  at  his  death,  though  by  a  voidable  fentence  (he  cannot  maintain  an  appeal, 
yet  it  is  generally  holden,  that  a  wife  who  has  eloped  from  her  hufband  may  have  an  appeal  of  his 
death;  and  Stamford  feems  to  underftand  (inter  brachia)  to  be,  that  the  wife  ought  to  have  had 
the  (leccnfcd  in  her  view,  and  to  have  been  prefent  at  his  death,  which  is  mud  certainly  not  necef- 
f.trv  at  iliis  d.\y. 

The  ;  Mi  arc  fo  far  bound  to  t^kt  notra  of  this  flatitie,  that  if  a  woman  brings  an  appeal  of  death  of 
her  f.it'icr,  or  of  any  other  bsfidcs  her  hufband,  they  ought  rx  cffuio  to  abate  it,  though  the  defeii- 
('  in:  takes  no  exception  to  it.  2  Hawk.  PI.  C.  166.  cap.  23.  f.  4a.— Filzh-  Otlice  del  Court* 
pl.  7.  cites  Pafch.  10  E.  4.  7, 

2.  If  a  man  be  killed  who  has  no  feme  nor  fon,  and  his  daughter,  C0.Litt.a5. 
fiftcr,  or  other  couHn,  who  is  zfeme^  is  his  heir^  and  he  has  an  un-  ' 
cle  or  other  maU  coufm   who  is  not  heir,  but  of  the  kin,  ihe  ihsdl 

not  have  appeal  \  for  the  ftatute  of  Magna  Charta,  cap,  34.  i^, 
that  none  ihall  be  taken  by  appeal  c^  a  feme,  unlefs  of  the  death  of 
her  hu(band,  and  therefore  the  appeal  is  loft.  Br.  Appeal,  pi.  68. 
cites  27  Aff.  25. 

3,  A  feme  Jhall  have  appeal  where  Jhe  Jhall  not  have  d.wsr,  as  St.  P.O.  %^. 
where  (he  elopes  from  her  baron.  Br.  Appeal,  pi.  17.  cites  50  E.  3.  (C)S.p.ac. 
,5.perlngleby.  -^ji'^jy; 

fays,  that  there  muft  be  no  elopement.^— 2  Hawk.  Pl.  C.  164.  f.  37.  cap.  23.  fnysi  it  is  faid  n»e 
may  have  it ;  fur  by  the  common  law  (he  might  hare  both  dower  and  appeal,  and  that  the  Aat. 
W.  2.  cap.  34.  wiiich  takes  dower  from  her,  leaves  the  appeal  as  before.-^Co.  Litt.  33.  b  ftivs 
it  15  no  bar  of  the  a^ipeal,  aud  that  for  the  rcafon  here  mentioned  Sy  lluv^kins. 

4.  If 


If  Ibthji  4*  If  t  femt  brings  appeal  of  the  death  of  her  baron,  and  cfir- 
jadKOMfft  ^^j  /^  diftmbmti  and  /tfi/J  ^mther  harm  Wftre  txicuthfi^  if  die 
ninft'nir  ^i^^f^gf^i  cbartiT  $/pardafiy  this  fluU  not  be  allowed  before  the 
M^Uant,  baron  and  feme  are  warned,  and  the  feme  ihall  have  execution  not* 
if  aftvr  Am  wtthftanding  thecorertiire>^r  Skrene ;  but  per  Gafcoign  Ch.  J. 
^^SL  it  is  not  ib,  for  the  feme  has  dilabled  herfelf  by  the  takinir  of  tt^ 
!r»^  sd  baron>  and  br  the  juftices  of  B.  K.  M.  2.  Mn.  ihe  S^M  UA 
Amm  ixtatm  |^r  app^  by  taking  of  the  ad  baron ;  for  the  caufe  of  appeal  is, 
fl^^S^  *^  ™^  wants  her  baron,  dierefore  when  ihe  has  another  baron 
TTnfL  69. '  the  caufe  ceafes,  and  tijpmte  cat^a  cejh  tfffilus^  and  the  lame  it 
«»x  Rjnik.  feems  of  the  execution  of  the  appellee*    Br.  Appeal,  pi.  148.  cites 

f.  3S  S.  f .  bur  ivf%  i|  ftoemt  dairi  that  in  ftich  cafe  the  appcHee  ftjgH  not  be  difcharf  ed  wkbom 
the  king*!  par^,  and  that  be  dM  net  ftnd  it  fettled  whr^c  ou^ht  to  be  dmo  with  Uie  appeUce  m 
thb  cafe ;  hm  if  feems  certain»  that  the  king  cannot  proceed  ;igaifi(l  bim  by  way  of  mdidmenc* 
hecaufe  he  is  ictaUiced  already ;  and  therefore  it  may  be  properly  argtied*  that  the  court  mar  award 
^seauion  of  him  ex  officio,  or  at  leafl  at  the  demand  of  the  km^ ;  for  otherw ife  be  wuiild  Cave 
llii  life  by  raafon  of  the  atcaieder  by  which  he  i>  adjudged  to  lofe  H. 

r  ?27  1       S*  V  ^  ^'^^^  ^^^  ^'  ^  cutbnity  killi  thi  fttrtj  e^udgtd  U  he 

hanged^  it  is  felony,  and  the  feme  ihall  have  appeal »  £x  it  h  m 

Br.  Appeal,  j^^f^  corruption  ^  bUod  by  the  attainder  bifwien  the  party  ami  bis 

%  AC  ).      y^'f^  ^'  It  IS  between  tbe  Party  and  bts  betr  \  for  the  bcir  ihaU  not 

s  f*. have  appeal  \  quod  nota  diverhtatem  by  the  beft  opir/iotu  but  it  was 

X^i^t.  ^  a<»j«<'g«l.    Br.  Appeal,  pi.  5.  cites  35  H.  6.  57t  58. 

tainted  of  treafnn,  Hcc.  and  any  perfon  kills  him»  the  wife  Ihall  have  an  appeal.  Co.  IM,  \i^  b. 
—  \  Ir.ft.  tT ;.  (a)  S.  P.  for  notwithftanding  the  attainder  lie  remaias  her  huibaod|  atid his  body 
is  not  forfeited  to  the  king,  but  till  execution,  remains  bis  own. 

s.  p.  and  fo  6.  If  a  man  is  eonviSled  rffelnty^  and  adjudged  to  dtatbj  and  die 
"^f T**»r*^  £/^r^r  kills  him  with  bisfwordy  his  feme  (hall  have  appeal^  and  the 
tieafVm,  yet  attainder  of  the  baron  no  difability  to  the  feme.     Br.  Nonability,. 

if  hi;  be        pL  43.  citCS  35  H.  6.  57,  58. 

ilain,  his 

vrife  (hall  have  an  appeal,  for  notwithftandtng  the  attainder  he  was  Vir  fi|ui,  bat  the  heir  cannot 

hare  an  appealf  for  the  M(x>d  is  cormiited  between  th«m.    i  Inlh  69. 

But  mi  uiie  except  the  wife  can  bring  an  appeal  of  the  death  in  fucli  cafe,  becanfc  in  this  cafe, 
and  likewife  in  the  cafe  of  tiealont  be  can  have  no  heir.    %  Hawk.  PL  C.  r65.  cap  aj.  f.  40. 

J.  Appeal  by  a  feme  grcfsly  es^int^  of  the  death  of  her  hufband, 
the  defendant  was  attainted  at  the  fuit  of  the  feme,  and  the  f^ 
pearance  of  the  feme  recorded  for  all  tbe  term.    Br.  Appeal^  pl«  1 U* 
cites  21  £.4.  72. 
Jrnk.  I  j7-        %.  It  ia  a  queftion,  M^fcmtfok  brings  ^ppfai  as  flie  oughts  proems 
Lcordmg^   r#rliivtf/f  till  tbe  defendant  be  outlawed^  and  the  feme  takes  barooy 
ly.  \rtiether  (be  may  demand  execution.    But  per  Brian  and  Hufley, 

ihe  may  demand .  exccytion*    Br.  Appeal,  pL  x  X2«  cites  ax  £.  4« 

«s.P.  Br.  0.  No^,  if  a  fcme  n^o  has  title  of  appeal  of  the  death  of  her 

Appeal,  pi.  hulband  tdies  other  bttjhttid^  he  .and  tbe  feme  Audi  not  have  appeal ; 

al  £!!u7t.  '^  '^^  ^^"^  oa^X  to  have  it  fele,  and  fe  •  tbe  afpeol detemumdi 

•ii^'st.i'  c  3iid  the  reafon  is  becaufe  the  feme  not  having  a  bufband  is  not  fo 

53.(K)S.F.  well  abl&  to  live,  and  therefore  when  ihe  h»s  another  baron  the 

admamare  *PI*^  *?  detwnjned.    Br.  Appeal,  |d.  X09.  cites  i  M*  x. 

her  ap|*cat  is  ^gskt:  pi4^\v.th(laading  the  ad  bwoq  dies  wkhia  tbe  y«ar  and  djgr  ot  ifac  ftrft  borvn 

cites 


citf»  Trln^  »o  H. 6. 4)6.  i«  ■>  Inft.  68»  69.  S.  P.  iccoftlmfljr;  for  (ktt  muil  beifore  any  an>«>t 
brou^  roOOflu*  fcninn  viri  ^i,  up«>l)  whufe  death  ihe  briagi  the  appeaL  '  »  Hawk>  fLC* 
164.  cap.  13.  f.  38.  %.  P.  fur  hein;  ^ven  her  only  from  a  regard  to  her  widowhood,  it  Quuiot  ^^H 
ceafe  whea  that  dvsrmiiies,  aad  bcinf  onca  barred  it  is  barred  for  erer. 


(B)    Appeal  of  Murder.    Who  fhall  have  it.    The 

heir. 

f.  'T^HE  hiir  $F  him  whit  Ma  wthwei  fliall  not  have  appeal.  Bad  this 
1    Br^  Appeal,  pi.  1 16.  cites  2  E.  3.  Fitzh.  Coroiu  40.         ^^Swi^^ 

frftny^  which  is  cormpcion  of  biood.  Ibid.— •— S.  P.  Br.  Appeala  pL  131-  cites  1  Aff.  j,— «— Br. 
CoTiiCiet  pi.  67.  cites  i  Afl*.  3.  chat  where  A.  being  outlawed  01  felony  was  killed  by  J.  S.  yet  J.  S. 
w;is  at  raigned  of  k  *.  and  Brooke  Caudy  but  fee  eUewhere  that  the  heir  (hall  not  hav«  appeal  bf  rtt* 
feo  of  ttie  tttrttftiwi  0/  Mood, 

1.  [a  appeal,  if  a  man  be  killed  who  has  no  feme  nor  (on,  and 
lus  daaghter,  fiftcr,  or  other  codiin,  who  is  ay»yKr,  is  his  Beir^  and 
be  has  an  ungle  or  other  maU  cwfin^  tivho  is  n^t  heir  tut  rftbe  kin^ 
file  (ball  not  have  appeal  \  for  the  (latute  of  Atarna  Cbarfa  34.  b 
that  none  (hall  be  taken  by  appeal  of  feme  but  of  the  death  of  her  [  cz%  ] 
hu(band,  and  thereibre  the  appeal  is  loft.  Br.  Appeal^  pL  68.  cites 
27  ASL  25. 

3.  The  haflnnd  was  killed,  and  afterwards  the  wifi  diiJ  wtfUm  Sf.p.c.5fb 
ibi  ftar.  The  heir  (ball  not  have  appeal,  becaufe  me  appeal  wat  ^  ^r^* 
#nce  given  to  the  wife,  fo  that  the  aAion  was  once  out  of  the  ^^,^^ 
blood,  and  therefore  cannot  be  given  to  the  blood  again.  Keilw.  Hf  forc^* 
120.  a.  pi.  65.  Cafus  incerti  teinporis.  y*"* 

iwewioBf 
Itooogh  (he  died  before  any  ttppeal  commMkced.— — 2  Hawk.  PU  C.  l^.  cap.  tj.  C  js*  S*  F.  Joi 

cites  S.  C. 

4*  If  a  man  has  aHiin  $f  appeal  of  the  death  6f  a  man  and  £es  Apptal  of 
within  the  year^  and  the  fuit  sUfcends  t$  feveral  one  t^er  amthtr  ^^^^^^ 
within  the  year^  there  the  lafl  to  whom  it  aefcends  Jhall  have  the  ap»  piMtif  *£td 
^tf/flotwirhftanding  the  death  of  the  others  to  whom  it  was  iirft  "f'c  t^  ^ 

Eivea.    Per  Thirn.  quod  curia  conceflit.     But  Gafcoigne  Ch.  J.  -^"^/^ 
eM  ftrongly  contra.    And  Brooke  (ays  it  feems  the  law  it  widi  tu.t^ptM^^ 
hiou    Br.  Appeal,  pi.  30.  cites  1 1  H.  4.  IX.  and  Hy 

Judgment 
the  *f.irAM  9f  thf  kiif^  grauted  to  the  defendant  was  n/hwtd  upM  f&r  dt»ith  rtitirmA  U  Sj*.tr^f  lits 
againft  ttie  ]%\AHa\if  wiUr.u:  fjttf  aher  fti e  fMtut  aguitji  tbt  Uir  oftbep/aiHf',  for  the  ap|ieal  In  given 
Co  the  heir  of  the  dcveifod  only,  and  it  u  ttOioH^trfmJ,  which  dies  with  the  peiTun.  But  per 
Grevily  Mordant,  and  Wood,  dire  f  icias  (hall  iuue  againft  the  heir  of  Uie  platntil^  for  the  heir 
fliall  have  appeal  within  the  year  if  he  has  not  been  noofuited,  nor  rrleaicd  tlic  appeal,  for  wtbtm 
ttfe  ytar  it  (LtU  dtfi  nA  from  hdr  tn  h  iV  if  it  vtai  i»  20  hiirt^  for  it  is  a  fpeclat  puniihmenc  given  to  the 
blood,  asdthe  execution  (hallenfue  the  original,  ami  therefore  when  he  it  outlawed,  nothing  refts 
but  to  jnake  execut«ODf  and  therefore  if  the  pldmiffdi^i  hefmv  nrttuflm  tbt  btirjhali  ktvt  <>,'and  fo 
Icire  fadas  (hall  i0iie  to  warn  the  heir.  Bitf  per  Cuaftablc,  Keble,  and  others  •  ctHtnt^  and  that  in 
the  time  df  K.  3.  k  was  adfodged  th-it  fdrv  facias  (hall  ^oC  Iflot  againft  the  heir,  and  th^it  it  is  only 
a  perfooil  aAien  whkh  dies  with  the  perfon,  and  thersfofe  if  he  to  whom  it  is  given  dies  withia 
the  year,  it  ftudl  not  de<oand  to  the  heir.    Br.  AppHd»  yi  It-  cites  f  K.  7.  5. 

*  S.  P.  Br.  Appeal,  pi.  141.  ekes  3S  H,  6.  1 3.— M^Ibid.  p|.  144.  ckc<  9  H.  7.  5.  S.  ^.-^m^Ani 
therefore  per  Vavifor,  if  a  man  brings  appeal  and  is  m^Mtfi^  or  irV«  viAim  ajrof  9r  aftf ,  the  heir 
Ibaltttot  have  appeii»  and  oonfta4»le  m  the  famelment  ftrongly.  Ibid.  -^^Jenk.  iSa.  pt.  70.  diss 
S.  C.  and  S.  P«  and  that  the  (iting  a  feire  facias  againft  the  heir  would  be  in  vain ;  for  the  .-tppeal 
%i^ch  was  onoe  begun  ilses  with  the  appellant,  and  does  not  defceod ;  bat  that  it  would  h:  other- 
^•fe  if  h  bad  not  l^eD  begin,  for  there  it  dtfceDds;  by  the  judges  of  botbBcnches.^'»i*In  appeal, 

if 


52^ 


ZpptaU 


if  the  next  heir  Hies  after  the  appeal  broushti  the  appeal  is  loft  j  per  Trcby  Ch.  J.  Arg.  i  L«L  ViXfm* 
Rq>.  434,  at  the  Top.  Hill.  loW.  7.  .- 

Bttt  they  agreed  that  1 1  H.  6.  1 1  H.  4.  1 1 .  is  that  if  the/u//>fr  hn  x  /rnr,  and  is  kilhd,  and  the  Cv  l 
did  not  take  tipf>eul itfitVm  the  year^  the  zdfynJhaU  b.ivf  a.-}io»  ;  for  he  lus  it  as  imm'diatt  heir  to  the  '"j- 
tber,  and  not  as  heir  to  the  elded  fon.  But  f«-r/  e  inde ;  for  he  was  not  immediate  heir,  hot  he  r.??d 
not  make  mention  now  of  the  elder  brother.  Br.  Appeal,  pi.  88.  cites  9  H.  7.  5..-^— St.  P.C. 
59.  b.  (K.)  S.  P.  cites  Trin.  20  H.  6. 46.  ^ 

Cm/f  J  where  tliere  is  ^tand-fjtherffatl>gr^antTP>tf  and  tht  graitd-f.jthr  is  killf<h  and  ihcfaih'r^*  \ 
the  fon  (hall  make  mention  of  the  f.ithcr;  and  Vavifor  agrceti  with  Keble  and  Conftahle,  and  tls- 
nicd  all  that  Grevill  and  the  others  faid^  and  that  the  nppeal  is  not  anccf^ref,  nor  can  it  defcend ;  si.d 
after  judgment  was  given  by  advice  of  all  the  court,  (hat  the  pardon  Ihall  be  allowed,  and  the  a- 
ftiduHl  tvenl  ^uit  nuitbomt  Ju:*:g  jVtrs  f.uius  oguinji  the  Uir,  Qnod  nota*  Br.  Appeal^  pL  SS.  citcs  9 
H.  7.  5. 

•  S.P.  Br.  Appeal,  pi.  141.  cites  3!?  H.  6.  t-;. 

If  amaii  is  ouiIav)idiH  opp-.t!,  and  the  pfuintijf  dies^  his  *  heir  (halt  not  have  execution ;  per  car. 
Por  if  the  heir  commences  the  appeal  and  cmmts,  mid  after  dies,  his  heir  (hall  never  haveipp«a!, 
nor  no  other ;  but  if  the  heir,  after  the  death  of  his  s^nceltor  wlu)  is  killed,  dies,  and  caiiooc  appal, 
tiiere  ibe  leir  of  the  bar  (hall  have  appeal.     Br.  Appeal>  pi.  156.  cites  16  H.  7.  15. 

•  Br.  Appeal,  pi.  144.  cites  9  H.  7.  ^.  S.  P. 

If  an  appeal  be  (ommtncd  by  an  bar  lulx)  dies,  bnngin^  the  iiritf  it  feems  to  be  agreed  by  almoin  all 
Che  books,  tliiit  no  oth^  heir  can  afterwards  fvroceed  in  fuch  appeal,  or  commence  a  new  one,  be- 
caufe  it  is  a  peifjmtLi^ilon  given  to  tlie  heir  in  refpedt  of  his  immediate  relation  to  the  perfon  Jcitird, 
at  t!ic  time  of  his  death,  a»id  I'ke  other  pcrfon.'d  adlions  (hall  die  with  him  ;  but  fbme  hare  he!', 
that  if  tht Jj'fi  betr  (^its  wtilm  the  yar  and  the  day  wthutt  comt^ncin^  an  appeal^  the  next  heir  may  b-  ir« 
one,  hot  this  is  doubted  by  o:her>,  and  the  generality  of  books  fecm  to  favour  the  contrary  opin>o>t, 
fS  morp  agreeable  to  the  c^eneral  tenor  of  the  law  in  relation  to  appeal,  which  in  no  cafe,  as  the  Set- 
jcant  fays  he  knows  of,  will  fufi'ef  the  riglit  of  bringing  an  appeal  to  be  tra\iferrfdfton  jncty.ji^' », 
and  compares  it  to  the  cafe  of  a  wife  dying  within  the  year  and  day  in  whom  the  rigM  of  appeil  is 
defied,  no  heir  (hall  have  appeal  {  but  tbat  it  ishdd  by  Sir  Matt.  Hale,  [Hale't  PLC.  1S2.J  and 
fomc  othecs,  that  if  the  firft  Iteir  gets  judgment  in  appeal  of  death  and  dies,  his  heir  may  have  exe- 
cution. But  thnt  Sramf(»rd  [St.  P.  C.  59.  b.  (I)  citcs  Trin.  16  H.  7.  15,]  doubts- this,  and  frt.TJi 
contrary  to  many  of  the  old  b<K)ks,  and  not  eafily  reconctleable  with  the  reaf(m  of  the  cafes  ahore- 
mentioned.    But  whether  in  this  cafe  the  court  may  not  award,  execution  either  ex  ofhaov  or  at 

tlve  demand  of  the  king,  may  deferve  to  be  conndbred.  Alfu  if  a  perfon  killed  has 
r  C  9  O  1  "^  '^^'[U  at  his  death,  and  no  tjfue  out  daughter ty  and  all  tb^/e  d*tti^hlers  die  twih'rnti*:  yf^'- 
L   i     y  J     and  liny,  it  may  reafonably  be  argued,  that  the  heir  male  may  have  appeal,  bccaufe 

the  mo//  •://•»■. '•j'jj  one  ntt'e*-  vfied  in  any  other  before ;  but  fays  he  does  not  find 
this  cafe  in  any  of  the  hooks.    a^Hawk.  PI.  C.  165, 166.  cap.  23.  f.  41. 

S.c^  cited  '^;  PfTnt  has  ijfue  a  fon  ivho  is  murder eJ^  and  has  m  heir  rf  the 
^^  ^'"'  pari  of  his  fathers  the  queftion  was,  Whether  the  uncle  of  the  part 
Ifphe  ap-    of  the  mother  fliall  have  appeal  or  not.    Billing  Ch.  J.    rJecdham 


reliant  be     and  Choice  J.  faid  that  the  appeal  does  not-  lie  becaufe  he  con- 

iUufude*.  ^^y^^  ^y  ^^"*^»  ^^^  ^^^  ^y  *^^  ftatute  of  Magna  Qjarta  34.  a 
fsvestbrMgh  feme  (hall  norliave  appeal  but  of  the  death  of  her  baron.  But 
f(tmUs  he  Brian,  Neal,  Littleton,  and  the  Chief  Baron  e  contra,  and  that  the 
ihe^-  ^  cal  ^^'^^^  ^*''  ^^^®  appeal  of  the  death  of  his  nephew,  and  yet  the  fii- 
Haie's  PI.  ther  by  whom  he  made  his  conveyance,  (hall  not  have  appeal  of  the 
c.  182. ig^.  death  of  h\%  fon  no  more  than  the  mother  of  the  fon.  '  Billinge 
—2  Hawk,  fjii  J  ii^jjf  i(  jg  ^^^  alike,  for  the  father  is  able  to  have  appeal  of  the 
23/8.^42.  death  of  his  anceftor,  contra  of  a  feme,  and  therefore  here  becauf; 
fays  it  feems  the  mcfnc  in  the  conveyance  was'^ifabled  the  appeal  does  not  lie, 
btt^cr^o^  and  fo  adjudged  H.  20  H.  6.  43.  tit.  Coron.  in  Fitzh.  9.  where 
n^oi\^»t^ihi5'i^^"^^^^^^y  mother  and  fon  v/erc,  and  the  mother  diedy  a  man  killed 
d:iy,that  the  gramlfathery  the  fen  Jhall  not  have  appeal^  becaufe  he  convyi 
*^"i'^^  by  the  mother  who  is  a  feme,  and  never  could  have  had  appeal,  quod 
deceafcd  ^^^  ^Y  award,  and  there  it  is  faid  that  *  appeal  fhall  not  defcend^  for 
who  derives  he  upon  whom  it  firft  falls  (hall  have  it,  but  if  he  dies,  his  heir 
his  blood      fjjaii  xiot  have  it.     Br.  Appeal,  pi.  104..  cites  17  E.  4.  1. 

fcm.i!c  may  h.we  an  appeal,  As  the  uncle  being  heir  <m  the  part  of  the  mother,  or  the  grandfoa 

Ly  a  u4U7hter  &c.    Aud  yet  the  motheir  ia  the  ^ft  cafe,  and  the  daughter  in  the  id  could  have 

hai 


hnJ*no  appMl;  foffinceWthc  common  law  fuch  mother,  an<f  dSiug;hfer  had  ifot  onlf  fuch^ 
n  ri^ht  to  brinR  foch  appeal  hut  alfo'to  have  fnch  right  derived  throu^rh  them  to  others, 
it  fecms  hard  to  conftrue  the  ftaiutc  by  depriving  them  of  the  former  to  take  from  thciti  the 
o'her  nlfo,  efpcciully  confiderin.T  that  an  heir  male,  who  derives  bis  blood  through  females, 
fccTTis  no  wnv  left  -worthy  to  brinj?  an  appeal  than  if  H.id  derived  it  through  males  ;  and  alt 
fl.uutcs  m3de  in  abridgment  of  any  right  of  the  fubjedt  ougU  to  be  conftrued'  ftriAly.p^*  S.  P. 
lir.  Appeal,  pi.  141.  cites  38  H.  6.  13. 

6.  Appeal  watf  brought  by  the  fin  again/1  his  father  j  tfthe  death  o/-^^-  PI-  C- 
the  mother  of  the  plaintiffs  and  held  good,  for  he  is  heir  tQthe  mo-  ci?es*s!c^— 
ther,  for  appeal  lies  as  well  of  the  death  of  a  woman  aS  of  the  Su  if  the     ^ 
death  of  a  man.    Br.  Appeal,,  pi.  106.  cites  r8  £.  4.  i.  ^^^^  ^Us 

the  baron^ 
their  fon  fhall  have  the  appeal  a^.nrfi  k'a  noti^tr,  for  he  is  heir  to  the  father  who  is  dead.  Qaod 
nota.  Br.  Appeal,  pi.  106.  cites  iS  £.  4.  i.*-Sc.  P.  C.  59.  a.  (D)  S.  ¥ .i-^ \  woman  f>Aj.nfd  bcr 
bufiundf  which  '\%  trc<ifon  by  the  (bitute  31  H.  S.  the  heir  brought  an  appeal  of  murder  againft  his 
mother;  but  the  reporter  fays  that  the  opinion  of  the  jullices  was  (utaudivit)  that  the  appeal 
xvas  not  maintaiiiahle.  D.  50.  pi.  4.  5.  Mich.  3^  H.  8.  Saccomb's  cafe.  P.  5c.  a.  pi.  4  ia 
marg,  fays 'the  reafon  fecms  as  the  rcmarker  thinks,  not  becaufe  the  treafon  extinguimes  the' 
murder  fas  meniioned  in  the  principal  cafe]  but  he  intends  that  the  king  at  his  bJcc^ion  may 
iruli«5^  her  of  murder  or  treafoa  ;  but  that  the  reiUVjn  is,  that  the  life  of  a  man  (hall  be  puc 
but  once  in  Jeop\r3y,  and  the  king  bcinj;  iniitled  by  matter  of  a  more  high  nature,  his 
remedy  ttiall  not  he  oSftrufted  by  the  fuit  of  the  party.  a  Hawk.  PI.  C.  165.  cap.  i^  S.  39. 
fays  it  the  pctil  treafoii  be  pardoned  by  tlie  parliamcnty  it  fecms  t!iat  the  heir  can  bring  no 
app^l  ;  for  he  caiiMor  bring  it  for  tlie  murder  only  becaufe  thr  perit  treafon  includes  murder, 
and  more,  and  iha:  b.Mug  the  (greater  drowns  the  lefs,  and  therefore  the  pardnn  of  thac 
feems  to  pardon  the  murder  alf).— S.  p.  and  the  appe»il  was  held  maintainable,  and  the 

woman  was  burnt.    Jo.  4i5.pl.  10.  Hill.    14  Car.  B.  R.  Pigott,  v.  Pig:;ott. Cro.  C  5^1. 

pi.  10.  S.  C.  adjudgod  accordingly.— S.  C.  cited   by  Holt,  Ch.  J.  accordingly,  6   Mod.  217.' 
Trin.  3.  Ann.  B.  R. 

7.  There  were  3  brothers^  and  the  middle  brother  was  killed^  the  Staundf.  Pi. 
eUtJl  died  xoithin  the  year^  and  no  appeal  brought^  the  queftion  was  j^^  ^^'cao  8. 
whether  the  younger  brother  (hould  have  an  appeal,  it  was  not  re-  fays  th.it  ia 
folved.     Dyer  69.  pi.  31.  Pafch.  5E.  6.  Bell  v.  Crakenthorpe.  fuch  cafe 

being  once  attached  in  the  elder  brother  is  now'  gone  for  ever. 

8.  If  the  lord  kills  his  villain  his  fon  and  heir  fhall  have  an  ap-  f  r^o  1 
poal.     Co.  Litt.  139.  b.  ii%.d. 

a.  (B)  S.  P.  accordingly. 

9.  If  there  be  no  wife  of  the  perfon  killed,  then  the  next  heir  at  Hale's  PL 
the  cofnmon  law  fliall  have  the  appeal,  if  fuch  heir  be  male^  but  if  ^'^^^' 
fuch  heir  be  a  female  as  daughter,  &c.  (he  ihall  not  have  it,  nor  in  £very  fuch 
fuch  cafe  ihall  any  heir  male,  and  therefore  the  youngelt  fon  in  appellant 
Borough-Englifh  (hall  not  have   the   appeal   though  he  be  in-  "^"ft*'^*' 
heritable  to  the  land.     St.  P.  C.  59.  b.  (F)  cap.  8."  fi'e  de.  ' 

ceafed  by  the  courfe  of  the  common  law,  unlets  the  heir  nencr.d  had  himfclf  n  Ihare  in 
the  guilt  in  which  cafe  the  next  heir  Ihall  h.ive  appeal  aj^aiuft  him.  z  H.i\vk.  PLC.  i6j. 
cap.  23.  S.40. St.  P.C.  60.  a.  (15)  S.  P.  cites  Fitjh.  €01:0110459. 


etc 
to 


P.C.  60.  a.  (A)  cites  Fitzh.  Coronc  235,  and  322.  and  fays  that  t^at  neither 


the  law  is  the  fame  if  the  difability  be  in  the  life  of  the  anceftor  ^^^  ^^''^^ 

I       •     1  Ml    1    o  '  nnryoun"- 

who  IS  killed,  &C.  eft  fon  Ihall 

Ij.ive  it,  the  one  by  reafon  of  the  attainder,  nor  the  other  becaufe  lie  cannot  be  heir  to  his  father 
wliiic  he  has  an  elder  Brother,  who,  iliough  he  be  looked  upou  as  dead  in  lair  to  fome  pur- 

pofes. 


pofcs»yet  ia  tr«hlf  tfivv^A^caiiafefo  of  fJartMng  <n  priwlgjiif  bcta>ipatr  tolht  Mr,  thooifh 
not  of  uking  kcnsfit  from  mj  of  theoh  »J  cius  Fililw  Coronc  iji*  bat  Cqri  tkut  Fitth* 
Corona  lis*  fotnif  concnry* 

^  [This  wai  Hia  I J  IL  4.  wtMre  dw  oldia  bratliw' WM  a  modk  iwoMU^  AaA  fr  & 

peKoo  4ci4  m  tow.]  «---iIile't  PL  C.  f t|»  <ars  th«e  ft  vottk  flu^  haff«  IM  Jvr«l  Boit^ 

>C  teb  ^  (O)  ^  F*  acoordimly. 


II.  An birm^r$dii^ if fktmdtkxbcfTtiomnixit^fhi^ 

an  apped  of  deach  as  heir,  but  if  the  lisaiale  fex  doth  exceed  the 

other^  lib  appeal  doth  lie  for  her  a$  heir,    ^lfdk.6^ 

nsh.G6*        12.  j£  Aai  tf  iMugkUr^  his  Arir  mffmrgni^  diia  daughter  bds ajm^ 

**^J!£L  a  ^>f  P  t^/aiber'i  Ufi-Hi^  then  y.  ix  iOWi  diis  fim  ihaa 

^^^f^  have  an  aopeal  of  the  death  of  his  j(rand£tfhtr ;  for  by  the  death 

^  of  his  momer  in  his  mndfadier'a  Iife-tiflK  the  fon  is  die  ioune- 

ft.p.C6o.      i'^  An  Uwf,  or  one  chat  is  nmti^  ftaD  have  no  appeal  either  of 

^fJ»  «•'•  death  or  otherwifc.    Hale's  PI.  C.  183. 

VM^^       I4«  A  man  o^r  70  maj  appeal,  but  no  battaU  vwMd.    Hale's 

cites  Pafch^  "•  ^*  **> 


15  E.  u  where  the  defeiutont  pleaded  not  cuHcy.  Prift  to  defend  bf  his  bodft  andAns  ^  _ 
let  into  the  oourt;  whereupon  it  was  infifted  thtf  he  was  of  7b  years  of  age  (and  to  fed  th«  hiu 
taa  lies  againft  a  man  of  fuch  age)  and  ci^  plaintiff  Uhparled,  ike.  Scroop  bid  htaa  nMe  Ihe 
gauntlet  then.  Ice  and  afterwards  the  pt^AntMT  was  Mflbtted*  nc.— St*  P.  C.  60.  a.  (D)  dtm  S.C. 
at  4>P.  SGOcvdingly  and  yet  fuch  age  Audi  ouft  tlte"d^Kndaat  of  Giger  of  nMtan»  ftc. 


(C)    Appeal  of  Murden    Who  /hall  have  it.   The 
Heir  an  Infant ;  and  Proceedings  in  fuch  Cafe. 

*S.P.  Br.    I.  TNiippea],  it  appeared  by  in^iedion,  that  the  plaintiff  was 
^fS^^^l^  within  a^e,  by  which  the  *  parol  diimmdy  and  he  was  er- 


a^  as  B.  }•  raipted  immedtaUfy  of  the  (ame  deaths  u^  indt^maa^  mmi  fM# 

IbtiLCo.     €9mpeUed  to  pUad  if  ity  and  after  was  let  t$  mainprife  till  ibefuit  tf 

^  the  party  was  determnedi  and  (b  fee  diat  m  jury  wasfiuarm  upon 

L  53^  J  ^^^  immediatefy^  hut  the  plea  recorded^  quoa  nota.    Br.  Appeal, 

pi.  36.  cites  t  XI  H.  4*  94.  and  H.  22  £.3. 

f^QB*  3OW  I  ■ 

Rjya.  ^3.  k  was  faid  and  [as  it  feems,  per  cor.]  that  before  the  at  E.  3*  a),  an  itibnt  could  not 
bring  an  appeal,  and  that  they  find  no  precedent  of  an  appeal  brougUt  before  that  tiooi  hoc  that 
now  it  is  frequent.  f  Br.Appeal»  pLti9.  cius  S.  C.  4i  31  Afll  8. 

2*  In  appeal  by  an  infant  widiin  age,  the  defendant  prayH  tt»  be 

difinifled  for  the  non*-sye,  and  the  juices  fiud  that  thejr  ^vemU  /jr- 

amm  the  matter,  and  tfthej  thought  that  the  appcllaat  is  godliy^  hi 

Jhouldjmaaiu  in  ward  till  the  fiill  age  of  the  infant.    Br.  Appeal, 

pi.  105.  cites  17  £.  A.  2. 

Br.  Cov«r>      j.  Kote  per  cur.  ttat  an  iniant  may  have  appeal  of  murder,  and 

citc?s!'c'    '^  ^'  ^  h  guardian^  and  not  hy  attorney^  and  the  appeal  .^«ff  not 

AAinlsntof  >7«X  tiU  his  full  age^  as  heretofore,     fir.  A^^pcal,  {J.  %•  cites  27 

tbe^^r^        H.  8.    11. 

/Mriwal 

;idfnitred  per  Guanliannm*  to  file  an  appeal  for  the  murder  of  his  brother.    Moi4/6t.  pL  i^ 

Hill.  39  Elix.  Perry's  cafe       ■       Lai^  173.  Hill,  a  Car.  S.  P.  admiirod An  iniwt  nay 

haiee  appeal^  hat  nu  battail  wased|  and  si^t^ed.  of  late  ^nics  thaS  tLe  pacvl  fiudl  not  dennr. 


ltale*s  IPI.  C.  183.    5cd  Qnyfe  2.  Hawk.  PI.  C.  T6f.  cap.  tj.  S.  30.  fays  that  the  infsaicy, 

o'd  age,  tMT  the  imbccilUty  of  the  plaintiir,  is  no  gt>od  objwtlion  againfl  hjs  bringing  an  ap- 
peal. Uiongh  the  defendant  lofes  tlie  benefit  of  waging  batrail,  and  (o  puts  him  in  a  worftf 
condition  than 'if  the  appeal  were  brought  by  one  capable  of  fighting;  for  fince  the  defendant 
has  proper  itrfenns  for  his  acquittal,  by  putting  himfelf  upon  n  tjial  by  Ins  country,  and  the. 
imbocilhty  -of  the  plantiff  is  wholly  owing  to  the  ac^  of  God>  and  ho  ways  letfens  the  injury 
comphiined  of  by  him,  it  is  not  reafonable  he  ihould  fufitsr  any  difaJv  ntage  froni  it.  And 
agreeably  hereto  it  feems  fettled  of  late  times,  contrary  to  the  numerous  authorities  in  the  old 
hooks,  rhat*  the  parol  iball  not  demur  in  an  appeal  for  the  nonage  of  the  plaintiff;  jet  it  is 
eeitain  chat  an  infant  nuft  profecote  fiich  fuit  by  guardian  ;  but.  though  the  guardian  be  (o 
necdTary  in  the  prosecution  of  fuch  fuit,  y<:t  if  the  infant  comes  into  court,  and  fays  he  will 
i-e!in<juiilh  it,  notwitliftanding  w^hich  the  guardi.m  will  profccutc  it,  the  court  may  in  dif- 
crction  difchargc  Inch  guardian,  and  afli;;n  another)  it  not  b^ng  feafon.ible  that  an  infant  bo 
bound  to  continue  a  fuit  againft  lits  will^  which  demands  nothing  bat  revenge/  and  will  b4 
chargeable  to  him.  .         ' 

4.  An  infant  hy  guardian  brought  appeal  of  the  death  of  his  bro-  5.C.  cited 
ther  againft  the  lady  Farmer,  and  afterwards  updh  compofition  j^^^^  j^" 
made,  ne  cam^  into  courts  and  difallowed  his  guardian^  after  which  555  and 
the  appellee  oame  into  court,  and  pleaded  her  pardon  add  had  it.  ^^}^  55^* 
2  Roll.  Rep.  59.  Mich.  16  Jac.  B.  R.  Onlie's  cafe-  Uw  by 

Holti  Ch.  J.  Pafcb.  iz  W.  3.  in  cafe  of  the  king  v.  Toler* 

5.  An  infant  cannot  profecute  an  appeal  hjprcchein  amy^  though 
he-  may  all  other  fuits,  but  he  can  do  it  only  by  guardian,  per 
Gould,  J.  Ld;  Raym.  Rep.  557.  Pafch.  iz  W.  3.  in  cafe  of  the 
King  V.  Toler, 

6.  A.  an  infant,  as  heir  to  B.  fued  an  appeal  of  murder  againft  li  Mbit 
Ti  and  C«  was  admitted  as  prochein  amy  to  A.     At  the  day  of  37*- Stou§ 
the  return  the  court  was  mcved,  that  the  Jheriff  mig'ht  return  the  s.  c.  &  s.  p* 
writ^  who  fatd  that  the  infant  with  form  relations  required  him  /^^.accmdingly, 
deliver  the  writ  back  to  thcm^  which  he  did,  and  tnat  it  was  ufual  fo  ^?^  ^^^^]}^ 
to  do,  for  an  infant  may  difavow  his  guardian  or  his  fuit;  but  per  ^atnce 
Holt,  Gh.  J.  both  the  writ  and  fuit  arc  fubjeft  to  the  diredion  of  mentiorcd'm 
the  guardian,  and  the  infant  cSm  no  more  difpofe'of  the  writ  than  '*''''^'/'» 
he  can  profecute  it,  'tis  true,  he  may  be  nonfuited  either  before  or  but  that  a£«' 
after  appearance,  but  then  the  appellee  muft  be  arraigned  at  the  fuif  teethe 

of  the  king  ;  he  may  likewife  difavow  the  fuit,  and  then  the  court  tcfte^and 
may  difchargc  the  guardian,  bilt  it  is  a  contempt  in  the  (beriff  to  ^^^^  \^ 
dehver  the  writ  back  without  any  authority,  and  he  was  fined  and  the  writ  he 
committed,  though  the  clerk  in  court  oirered  to  undertake  for  chofeth* 
the  fine*     The  reporter  fays  l\c  heard  that  the  Chancery  being  ^J^^**j^ 
moved  for  a  new  writ  of  aprpeaj,  it  was  denied  upon  a  folemn  hear-  hisguardian 
ing  before  Ld*  Keeper  Wright,  the  Matter  of  the  Rolls,  ♦  Treby,  ^cf^rt 
Ch.  J.  Powell>  J.  and  Ward,  Ch-  B.  i  Salk.  176,    Pafch.  12  W.  ^^l^, 
3*  B.  R«  Toler's  cafe.  htrsf  and 

tha  'lie^v9s 
th;re  and  then  admitted,  accordingly/  And  it  was  inCifted  in  behalf  of  the  flicritfap  feporfed  Sv 
Salk,  and  nlfo  that  the  infant  having  no  gu;trdian  at  the  time  of  the  writ  purch;ifed  it  wat  n^ 
well  fttod  out.  But  it  was  rcfolved  if  tliercii<.</i  m^umrdian  tili  the  writ  it  ntumatk  for  the 
vfe  of  a  goardi.m  is  to  purfuc  it  when  it  is  befoi-e  the  court,  and  not  as  here  to  complain  of 
the  officer  for  not  makmg  a  return,  and  that  any  body  might  fue  out  <he  writ  for  the  io* 
fant,  and  fhat  there  is  no  body  In  law  whofe  writ  it  is,  before  the  retam,  but  the  infant's. 

•  f  53a  1 

7.  B.  was  ifidiSii  of  murder  at  the  Old  Baily,  ^snA  found  guiHjy  4  i^. 
but  got  the  queen* s  pardon.     An  infant  lodged  an  appeal  in  propria  Raym. 

V  OL.  II.  Jfc  f  pirf^na^  ^•P-  "Wf 
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1189.  s.  c.  perfonay  before  the  juftices  of  goal  delivery  the  isune  fefSons,  whicW 
i!e/chcre'  ^^^iiig  removed  by  certiorari  into  B.  R.  it  viras  moved  to  admit  him 
Che  entry  at  by  guardian,  but  denied  as  too  late,  becaufe  \tJhould  havt  beenbf 
large  as  pc-  guardian  at  firji^  and  then  have  moved  the  fame  in  B.  R.  But  die 
a  *'^r!lvea"*  court  faid  that  if  the  defendant  pUacUd  this  in  abatcmenty  the  ap- 
hy  Hole  pellant  might  confefs  his  plea,  and  commence  a  mc'w  appeal  by 
Ch.  J.  bill  •  for  a  nonfuit  is  peremptory,  but  an  abatement  is  not.    After- 

wards the  appellee  being  at  the  bar,  and  the  appellant  in  court,  his 
counfel  would  have  abated  the  writ,  and  brought  a  new  appeal  bjr 
biU,  but  the  court  refufed  it,  for  Holt  faid  that  this  is  not  like  the 
cafe  of  Watts  v.  Brains,  in  Co.  Ent.  for  there  the  writ  was 
void,  and  the  appellee  refufing  to  plead  ^e  infimcy  in  abatement, 
intending  to  take  advantage  thereof  after  trial,  the  court  £ud  thej 
would  abate  the  firft  appeal  ex  officio,  and  ordered  an  tntry  that 
the  appellant  being  in  court j  and  it  appearing  by  injpe^ion  that  be  is 
under  age^  (about  6  or  7  years  old)  iAeo  the  court  ex  officio  doesahatt 
the  appeal.  And  Holt  Ch.  J.  (aid  that  if  che  appellant  had  not  been 
in  court,  there  muft  have  been  a  writ  to  have  brought  him  in  to  be 
infpeded.  Then  the  appellant  brought  another  appeal  by  bill,  and 
declared  againft  him  in  cuftodia,  and  the  appellee,  being  arraigned 
inftanter,  demurred  to  the  appeal  and  pleaded  not  guilty.  The 
court  ordered  the  firft  appeal  to  he  entered  as  the  fim  day  of  that 
term,  and  that  the  plcaaing  to  the  2d  flxould  be  entered  inftanter, 
that  the  demurrer  might  be  iirft  determined,  and  for  that  end 
made  it  a  confilium  to  be  argued  in  the  next  term,  ii  MtxL  2i6. 
pL  4.  Pafch.  8  Ann*  B.  R*  Smith  v»  Bowen. 


(D)     Appeal  of  Mayhem,  and  how  to  be  tried. 

t.  A  PPE  AL  of  mayhem  againft  R.  W.  and  others,  R.and  W. 
^^  pleadtd  n$t  guilty^  without  praying  that  tht  mayhem  be  nd' 
judged  by  the  court j  and  the  inqurjl  prayed  that  they  may  fee  diC 
party  whether  he  be  mayhemed  or  not,  Thorpe  granted  it,  but  faid 
that  this  is  not  de  rigore  juris j  for  it  is  at  the  SleJ^ion  of  the  port) 
whether  he  wtlljhew  it  or  noty  and  faid  that  the  party  by  his.  plea  has 
accepted  it  to  be  a  mayhem,  and  though  he  recovered  damages 
now  for  the  mayhem,  he  may  at  another  time  recover  damages 
by  writ  of  trcfpafs  fgr  the  bakery.  Br.  Appeal,  pi.  60.  cites  22. 
AiT.  62. 

2.  And  fo  fee.  that  the  appeal  meddles  only  with  the  mayhem^  and 
not  with  the  battery;  and  the  judgment  was  that  the  plaintiff  re- 
cover damagesy^  and  that  the  defendant  ihall  be  taken  >  and  becaufe 
ibme  pleaded  and  vitrt  attainted,  and  others  did  not  come,  and  tiie 
plaintiff'  faid  that  he  would  not  proceed  further  agahifl  thetriy  it  \va$      I 

f  ?  *?  *?  1   ^w***^^^  ^^^^  ^^  plaintiff' fljould  he  takeny  for  now  it  appears  thath:s     J 
appeal  is  falfe  againft  them,  quod  nota.     Br.  Appeal^  pi.  6o,  cites 
22  Aff.  82. 

And  Grene       3.  Appeal  of  mayhem,  the  utfciidant  prayed  that  the  court  yfom 
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&e  thfc  ftfokc,  and  fee  Aether  he  had  mayhem  or  not.    BirWn  3; j*^|^;|se;} 
fiud  this  they  ought  not  to  do,  if  the  defendant  does  not  put  it  in  rcmprory, 
JfTue,  and  after  the  court  faw^tbe  ftroke,  and  could  not  judge  of  when  the 
it  becaufe  it  was  new,  and  after  the  defendant  gave  it  for  i£ne^  and  '^''^^'^j'j"'^^^ 
prayed  tbi  C9urt  that  the  mayhem  he  examined^  by  which  writ  ijfued  fhcTruke 
to  the  fberiff  to  make  to  comejome  of  the  bejl  phyjicidns  andfurgeons  be  cx-rnin- 
in  London  to  inform  our  lord  the  kingy  and  the  court  de  iis  qua  ex  eJ-  ibiJ.— • 
parte  di£ii  domtni  regis  injungerentur^  and  note  that  the  defendant  ,.g^pto,y. 
Jhall  not  have  other  anfiuer^  for  if  the  furgeons  fay  that  he  is  may-  pi.  33.  cues 
hemed,  he  ihall  be  thereupon  attainted*    Bn  Appeal,  pi.  70.  cites  ^'^^j;^^® 
28  Aff.  $\  ^i^p  ,u,* 

fenUant  )>uts  it  \tk  iffoe,  aild  prays  that  it  be  viewed  by  the  court,  the  court  may  uke  a  view 
and  then  determine  the  matter,  and  if  it  be  doubtful  they  may  aw^rd  a  writ  to  the  Ihcriff  to 
reium  fomc  able  phyficians  and  furgeons  for  their  better  informsition.  But  it  fecms  that  the 
co^t  cannot  proceed  to  fuch  trials  by  the  view  l^4e^s  the  defendant  prays  it.  2  Hawk.*  Pi.  C.  i6o» 
cap.i3.  S.  27. 

4«  Appeal  of  mayhem,  the  dtfendamtfaid  that  it  tuas.no  mayhem^ 
and  prayed  that  it  may  be  examined  by  juftices  who  faw  it^  and 
would  not  adjudge  it  becaufe  the  ftroke  was  frelh,  but  took  furety 
t>f  peace  of  4  mainpernors  each  in  40 1,  to  the  king,  and  gave  day 
of  judgment  till  the  firokt  Jhall  be  cured.  And  fo  fee«that  their 
judgment  is  peremptory.    Br.  Appeal,  pi.  135.  cites  41  AiT.  27. 

5*  If  the  difendant  prays  that  the  blow  be  viewed  to  adjudge  whe-^  fir.  appeal^ 
&er  it  |)e  mayhem  or  not,  there  if  it  b&adjudeed  mayhem  by  the  ^}'  ^^}' 

_  ••  ^  itri  i''t^t  ^      %     t%^  Cites  S.C. 

court  It  is  peremptory  to  the  defendant,  but  the  law  was  held  con-  aca>riiing* 

trary  by  thofc  of  Gray's  Inn.    Br,  Appeal,  pi.  86.  cites  6  H«  7.  i.  ly- 

perVinail.  ^       "^  ^,»^^^^ 

cap.  13.  S.  27.  fays  it  feems  agreed  that  an  adjudication  made  upon  fuch  view  is  peremptory  and 
concltUsve  to  each  party. 

6.  Appeal  of  mayhem,  the  defendant  demanded  the  view  of  the 
mayhem^  which  was  afftgned  in  the  Jhoulder  of  the  plaintiffs  and  was 
nulled  of  the  view  becaufe  it  is  of  '  bis  own  wrong.  Br.  Appeal, 
pi.  46.  cites  21  H.  7*  33. 

7.  And  if  the  maihem  be  adjudged  by  infpe£fion  of  the  courts  or  by 
^Jurgeon^  this  is  peremptory.     Quod  nota  per  cur.     Ibid. 

8.  But  if  the  juftices,  or  thofe  who  faw  it,  be  in  doubt  xvhether  It  feems 
it  be  a  maihem  or  not,  they  may  refufe  the  examination,  and  com-  that  they 
pel  the  party  to  put  it  to  the  country.     Br.  Appeal,  ph  47.  cites  2i  boundto 

H.  7^  40.  try  it  by 

but  may  order  a  trial  by  a  jury»  at  which,  it  19  faid  tlat  they  may)  if  they  think  fit|  order  th:it  tliO 
jury  fiull  have  a  view  of  the  wound,    a  Hawk.  160.  cap.  23.  S.  27. 

9.  A  perfon  maimed  Ihall  not  have  appeaK  St  p4  C.  60.  a.  a  Hawk.  PL 
(D)  cites  Fitth.  Corone  322*  but  fays  quaere;  for  a  diftlndion  ^'  '6»-ca?. 
muft  be  made  where  the  plaintiflF  was  maimed^  the  defendant^  or  fiysftfeeJm 
by  fome  other  perfon.  to'bc  hoidem 

defendant  in  appeal  of  mayhem  may  in  fome  cafe^  wage  battail ;  but  the  ferjeant  fays  he  finds 
no  initince  in  which  battail  hath  been  a^ually  %\^ged  in  fuch  an  appeal. 

10.  In  an  appeal  of  maihem  the  defendant  pleaded  that  the  fame  4  Rep.  4.3. 
plaintiff  bad  brought  ttefpafs  of  battery j  and  recovered  damazis  in  »?^;7.s.c. 

Rr2  ^  ^^^'^^^^^^ 
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coriiingtf  r  ftie  i£{ioi>,  mtd  owtTid  that  thi  hattery  and  fftTpih  h  fb  pm 

was  oh?ea-  ^^y^^*^  ^  which  thi  appeal  is  hrought.     And  adJlK^ed  upon  ar- 

e<J  that:  an  gument,  cjut  it  IS  a  ftifScieAt  hm^    Mo.  %tiS.  pi.  419.  Midi.  30 

appeal  of  i  31  Elii.  HudfoA  V.  Lee. 

jnathem 

was  an  a^ion  of  a  higher  nature  than  an  a^ioa  of  trefpafs;  for  ioafmuch 
r  C^A  T  ^  ^  appeal  he  (hall  recover  damages  Only,  and  he  has  already  recovered  d^ 
t  jj*r  J    magies  in  the  a^ion  of  ifdfpaft,  it  was  for  that  rcaftm  r«folved  that  the  har  was 

good.  .Le.  318.  pi.  447.  S.  C.  accordingly*        a  Hawk.  HL  C.  159.  cap.  aj. 

f.  aa.  cites  S.  C.  accordingly  ;  for  it  null  be  inteodetl  that  the  jury  in  giving  dama^  Mr 
the  wounding  inohided  the  maihem,  and  nft  man  ftall  ht  KaMe  to  doabfb  vexation  for  one  ajwi 
the  i^me  t'ing  >  but  if  in  foch  caf6  the  :^>eUee  Ihtik  malM  it  appear  by  a  fp«c}al  reptication  thar 
the  maihem  has  been  occafioned  fince  the  verdict  in*  the  a^ion  of  trefpafs  by  fome  fubfequent 
2nortification>  dryneisy  or  ihrinking  of  the  pan  by  reafon  of  the  wound,  perhaps  he  may  avoid 
fich  plea  by  <\ich  fpeclal  nistter  ^  hiit  the  court  will  not  intend  it  unl«$  it  be  fpecially  (bewiw 
*■'  ■     ■    And  fee  %  P.  Lc.  319.  in  the  S.  C.       > 


M0.457.pl.  jj,  Irt  appeal  of  maihem  again/l  fit/eral  defendaritSyone  of  them 
vfli^'tol!"  f^oded  that  there  was  m  fuch  perfin  as  one  of  the  appellees^  &  quoad 
5.  c.  ad.  '  the  felony  Not  guilty*  Amtber  pUadid  m]h§fmer^  and  to  thtftbmj 
jud^^ed  ac-  J\(^  gnibf^  TUs  was  held  ill  per  tot.  cur*  For  a  plea  in  abate- 
^N<»r^36.  ^^^^^\i  ^  ^^  Notguii^>  is  not  good  in  any  cafe  but  tvhere.tte 
s.  c.  ad.     life  is  in  jcopardvy  and  that  in  favorem  vitae;   whereas  this  is 


•"  ■— •  ■•••—     --_  —  —  ^ — I — ^j g  —   —  _  —  — ^    — _  -^ 

jvd^ed  that  only  an  :i£bion  in  nature  of  treipafs ;  and  the  coutt  awarded  th:^ 
nati^btliL  ^^  P'^^^  inabatement  be  ouftedt  and  the  picas  of  Not  guiky  fkpuX^ 
Ow!  59.  only  ftaad*  Cro.  E.  40^  pi..  14.  Midi.  3&  &  3^  £iiz^  Bv  R* 
s.  c.  and  a    KiTttm  ▼*  WiUiams  &  al » 

cfivcrfity 

taken  between  fuch  pleading  in  appeal  ofmj^yhem  snd  that  of  murder,  that  in  the  laft  cafe  he 
mult  of  necetiSty  pl^  aver  h>the  muvder  {  <n>  otflerwlfe  if  be  will  join  in  demurrer  vpon  tfae^ 
plea  to  the  writ,  he  thereupon  confelfes  the  felony,  and  fo  mu£l  plead  over  Not  g:«ilty ;  bdr 
otherwife  in  maihem  ;  for  thoueh  the  declaration  be  for  felony^  yet  a  maihem  i$  only  a  trefpafs^ 


(E)     Appeal  of  Rape.     Who  fhaJl  have  it     And 

Pkadings. 

!•  TF  a  man  be  outlawed  of  ravijhmnt  of  a  fenuy  or  corivl^ed  af 
^  the  (kit  of  the  f>artyy  this  is  not  felony  j  per  Aid.     Quaere 
inde  v  for  by  the  ftatute  of  Weftm.  2.  cap.  34.  he  (hall  hare  judg- 
ment of  life  and  of  member ;  and  it  feems  that  the  opinion  ot  Aid. 
is  that  no  appeal  is  here  given,  but  that  thte.';^/;jf  inlj  JbaU  have  tbt 
Jiiit.    Br.  Carone^  pL  i68.  dte&  I3£«3* 
This  ftatute       2.  In  an  appeal  of  rape  the  hufimnd^fathor^  or  m^A  cftht  Vmd^ 
gave  an  an-  J^all  havi  the  fuitf  aud  the  difend^Mt  Jhtdl  not  be  ruebiud  tie  ma^f 

peal  where    l^^aK 

So  appeal      ^^^^*  ^        ^  r 

lay  before,  and  atfo  to  other  perfons,  fo  as  the  woman  that  never  confentcd  may  have  her  appeal 
upon  this  ilatutey  aod  \i  fUe  6onfents  afterwards  then  the  a{^peal  is  grveitf  IS  in  Hm  llaMter 

%  Inft.434.  .  «.         •  c 

In  appeal  of  rape  of  his  feme  the  deftniant  pleaded  ne  vnftet  acsmfU  m  lawfai  maitrirnqnyf  mcm^ 
•r  'U'tf^  oj^d  to  tit  ftmrf  axd  nfnr  anothtr  marrnd  bety  aitiii  afur  ^  iam  to  Un  <il4t  mfiA  kir^ 
and  in  married  her,  and  Jhti  nfter  is  ravijhed.^  The  fir^  wIk>  married  her  Otttt  !«?•  tlia  ^^ 
itf  rapej  for  die  fird  efpoufals  are  good  tjill  th^y  are  dhorced*  by  the  i>re-€ontraR«  andtlift 
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'•FTmion  here  is  that  V«  aDqvcs  aoconele,  4ic.  in  this  cafVls  no  gi»d  fie?  ;  for  the  fbtvte  givts 
^  to  the  barons  A  vii^ot  habucrinc-;  Ai  that  6<w«i  m  fjlffiomjhail have  ii,  where  efpoulals  are  nuC 
^oid..    ffr.  Appeal,  pi.  39.  cites  1 1  H*  4-  13* 

Tliis  ilaivCe.  a$  [hk  tlie  hulbainl  ^all  be  coiiftrued  ftn^y^  and  be  intended  of  a  buibaod  iu 
pofTefTiorii  though  there  be  good  caufe  of  divorce  ;  for  he  is  her  bufiband  till  a  divorce  be  had* 
Contra  where  the  marriajre  is  vt)id  ;  for  there  he  i«  not  vir  e>iSy  and  therefore  in  that  cafe 
Ke  ungues  accoMple,  Uc.  is  no  plea  tiy  the  beft  ofiinion^  thoujr})  conii*a  in  app^  of  the  death  o£ 
tlie  hulband,  or  in  dem.ttid  of  dow'er,  hec:K]fe  they'  arc  by  tlie  cbmmon  law.  Br.  Parliament* 
pi.  S9.  cites  II  H.  4.  i^i-  ■■  1  llawjc.  PI.  C.  17^.  cnp.  25/  f.  ^2.  fays  that  Nc  udques  acconple* 
&c»  is  a  good  {dea,  and  Ihall.  be  tried  by  the  bi(hep*s  certificate,  whib^  if  the  marriage  were  un- 
lawful by  reafon  of  ;i  pre-contra6l,  ought  to  certify  agaiuit  the  appellant. 

If  a  womnn  be  ravithed  by  her  noct  of  kin,  and  confcits  to  him,  and  has  neither  T :  g  j  c  1 
4iuibnnd  nor  f.uhcr,  the  next  of  kin  to  him  Ihnll  have  the  appeal;  for  he  has  LOj!)  J 
difabled  himfclf  by  the  rape,  whereby  hp  becomes  .i  felon.    2  Inltl.  4^4^  Hale's  Hift« 

*P1.  C.  631.  S.  P.  cites  28  H.  6,  Curone  459.  ■  ■  2  Kawk.  PI.  C.  175*  cap  23.  S.  64.  S.  ?• 
'  If  there  be  no  hiiA>:ind,  norfatbeTy  then  the  apjieal  is  given  to  Che  h^ir,  wUetl^er  male  (C 
lemale-  Hale's  PI.  C.  |S^ 

m 

3.  A  femijt  priforur  la  the  Marfhalfea,  made  fuggeftlon  that  the  B"tibid. 
hi'vant  if  the  mar/hal  h^i  ravijhtd  her  in  pri/i»  i  and  Gafcoigne  ^|^j^  ^^^ 
commanded  the  marihal  to  take  the  1>atcooii  from  hint,  till  it  was  u  H.4,  iu 
difcufled  if  he  was  guilty  or  not,  aiid  commit  him  to  prifon  in  andioH-fi 
ward,  quoufque,  &c..     And  per  cur.  bccaufe  flic  was  covert  de  coronP^' 
hsurbn,  She  cannot  bring  the  appeal  without  ^e  baron  s  but  if  <he  « i^s.  [bat 
baron  will,  they  may  purfue.     And  .fo«  appeal  iy  har9»  att^  feme^  this  is  mif. 

iJr.  Rape,  pi.  J.  cites  8  H- 4.  21.       •     •  •  TJubr* 

*  22$.  that  it  may  be  brought  by  the  feme  alone.] 

4.  In  appeal  of  rape  the  count  was^  that  the  defendant  bad  ra^  Fitzh.  Co- 
wijhed  his  wife  aMra  formamfiatuti  6  R.  Z.  &c.     Exception  ^as  rone,  pi.  «6- 
taken  ior  Mt  alleging  that  th4  feme  did  ^anfent  to  the  ravi&er*;  for  J^/h.'a!^,,* 
if  fhe  did  not  confent,  appeal  is  not  given  on  this  ftatut-e;  but  it  s.C.&s.Pp 
*va8  anfw'cred  tiirt  this  is  implied  in  the  words  (contra  formam  according. 
ftatuti.)     St.  P.  C.  81.  a.  (C)  cites  Mich.  11  H;  4.  12.  I^'h^ 

pi.  C.  «73.  ^p.  23.  f.  63.  S.P.  accordingly, 

■ 

5.  In  appeal  of  rape  the  defendant  djemanded  judgment  of  the 
Tvrity  becauJe  there  is  not  ftlcnla  rapuit  in  the  writ,  and  as  to  the 

J'ekny  Hot  gulliy.      l*hcL  Dig.  2 16.  lib.  15.  .cap.  5.  i,  19.  cites 
i  H.  6.  I,  , 

6.  Baron  and  feme  may  join  in  appeal  of  rape  of  the  fane  \  for  And  fee 
he  cannot  have  it  without  his  feme^  per  cur^i     6r^  Haron  ai)d  eifcwhera 
feme,  pi.  34.  cites  8  H.  6.  21.  ^'j'„„^|™« 

api^cal  alune.    i  H.  6.  i.  and  4  U.  6.  13.  and  10  H.  4.  Ficzh,  Corone  128. 

7.  W.  brought  appeal  of  rape  of  J,  his  wife  againft  2,  and  the  F»«^h.  Go- 
wn/ was*  ^4  refpondendum  querenti  ftcundfim  formam J}atufi  6  R.  2.  ^*^^^f*  ^^' 
fop.  6.  ^iore  uxorem  rapuit  unde  enm  app^  liat ;  and  exception  was  Mich,  ic 
taken  that  the  writfliould  be  Unde  eum  appellat  fecandum  formam  H.4.  s.  P. 
ftatuti,  and  not  Ad  refpondendum  fecundum  formam  ftatuti ;  tor  J^^ ^*^«  *^<^' 
^he  -fiatutc  docs  not  give  the  arifwcring,  but  the  anfwcring  is  by  ordered  to 
the  common  law,     And  by  Hales  J.  the  appeal  of  rape  is  given  by  anfwer  and 
the  fiat,  PK  2.  whereupon  the  defendant  pafi'ed  over,  and  excep*  ^^  he  did, 
fion  wa^  taken  to  fhe  writ,  becaufit  it  did  not  fay  that  feiomee  ra*  NemiquM 
fuit^  2(c«  il  adyomatur.    Br.  Rape,  pi.  4.  Wni.  A6lQn  s  cafe.  accouple 

fcc.  ■ 

f  it2h.  Corcnci  f>l.  2.  cites  M.  1  H.  6.  i.  S.  P.  of  Ad  refpondendum,  and  (be  toe  eicceptirn 


tet 
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taken ;  and  Half.  fa!d  that  the  ftatute  tk>es  not  give  the  appeal ;  frtr  th^  wm  afc;  tka 
law;  but  he  (hall  anfwer  according  to  the  ftatute,  becaufe  thfrftatntvlays  that  hft.  OiaH  not 
be  received  to  wage  batrail,  and  fo  the  writ  good ;  whereupon  the  other  excopcion  wn  takaa 
and  afterwards-  pleaded  Not  guilty  to  the  felon?  ;  and  Fitzherfaoci  Ctttoks  the  reato  wav 
becaufe  the  felony  is  implied  in  this  word  (rapuiti)  and  therefore  tb»«nt  good. 

Hale's  Hift-  g.  Though  by  the  ftat.  W.  i.  cap.  13.  whtrcby  rape  was  turn- 

foys^he  a^  -  ^^  ^^^^  trefpafs,  40  days  are  limited  for  the  fuit,  yet  it  bein^  made 

peaimuftbe  felony  again  by  the  ftat.  W.  2.  cap.  [34<]  and  00  time  limited  for 

fpeediiy  i^  it  may  be  brought  in  any  reahnahU  time.    Hale's  PL  Cn  i86« 

profecuted ; 

for  it  feems  that  a  year  and  a  day  is  not  allowed  in  this  appeal,  but  fome  (hort  tiroe,  though 

it  be  not  defined  in  law  wliat  time,  but  lies  much  in  the  difcretion  of  the  coort  upon   the 

circumftances  of  the  fa6l|  yet  the  ftat.  W.  i.  allowed  only  tfi  days*  and  long 

rr  '36  1     ^^^1  of  profecution  in  fuch  cafe  of  rape,  always  carries  a  prefuroption  of  a  ma. 
bi      J    licious  profecution.  '2  Hawk.  PLC.  175.  cap.  23.  S.  7a.  fays,  it  feeifis  thac 

at  this  d^y  it  may  be  brought  in  any  reafonable  time,  and  lies  in  the  diificrdtioo 
of  the  court ;  that  the  (bit.  Wedm.  i.  which  turned  this  offence  into  a  trefpafs,  limited  40  days ; 
and  the  ftat.  Glouc.  cap.  9.  which  linnits  appeals  to  a  year  and  a  day*  extends  only  to  appeals  of 
lieath ;  and  Welt.  z.  cap.  34.  which  makes  rape  a  felony  again,  limits  no  time  forthebrios-r 
in^  of  \t,  l^ut  leaves  it  to  the  conftrufiion  of  law,  which  fhall  be  agreea]ble  to  the  andeot  ndcs 
oC  law,  in  fuch  points  wherein  the  ftatute  is  (ilent. 

St.P.C.  61.  9.  If  the  hrd  had  rawjbed  his  nief  or  bondswoman,  flie  might 
b.  at  the  have  had  an  appeal  of  rape  againit  him  before  ti\e  conqaeft^  a^ 
^!'r.Tp    at  this  day  flie  may.     2  Inft,  181,  ' 

cites  Fitzh  Corone  17.  where  it  is  faid  that  (he  ihall  not  have  appeal  of  rape  againft  him ;  bi^ 
Uie  king  fholl  punilh  it  by  way  of  indictment. 

10.  In  the  appeal  of  rape  being  the  fuit  of  the  party,  the  king's 
fardbn  does  not  difcharge  the  party  as  it  doves  upon  ah  indj/i^ndnc 
at  the  fuit  of  the  king.     2  Inft.  434. 

11.  In  an  appeal  o^  rape  by  virtue  of  the  ftatute  of  Weftm*  a* 
cap.  34.  feyeral  exceptions  w^e  taken^  (^i^O  ^^  ^  appellant 
load  counted,  that  on  fuch  a  day,  year,  and  parifh,  the  appdlee  earn 
rapuit  ^  cart^aliter  cognovitj  withojut  fkyrng  fi/onifij  and  flie  di4 
not  aver  it  in  fa^  thai  Jhe  did  not  confint  either  befoie  or  afier  the 
fad  done,  according  to  the  ftatute  of  Wl  2.  cap.  34.  and  aUb  be- 
caufe in  the' conciuiion  of  the  count  it  Wnztfupprfed  ts  be  cirara. 
formatn fiatuti^  &c.  but  no  refolution  was  made  to  thefe  quefttons^ 

the  queen  pardoning  the  offender,    D,  20i.  b.  pL  67,  68.  Trin, 
^Eliz.  Ellen  Lamb^s  cafe,     ^^    .'-.....    • 


(F)    Appeal  of  Robbery,  Larceny,  &c.    Who  ilud^ 
'     have  it.     And  againft  wMm« 

I.    A  Man  m^y  hayc  an  appeal  of  robbery /9r  the  king  «r  ^a^^ 
•^  a^  of  a  cUp  of  theirs  llolenl '  St  P.*  G.  6i.  a«  cap«  g,  dies' 

J     -17^.3       13- 

liot  Brooke      2.  It  is  agreed  to  be  a  common  ufe,  that  churcbwardens  fkJ\ 
f  ys  It  is      have  appeal  of  goods  or  ornaments  of  a  chinch;  quod  aota';  and 

fcid,  ihatat    ..    ■        »  .  •    •    '     ^'     «-      •  i'    ••*.     .-n.      .....  ^\.      .n»T*..^ 

t  ••  .  I|US 
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this  de  bonis  eccUfus  in  cufto(P  fua  extftentlbus.    Br.  Appeal,  pi.  3i,  ^^^l^^l^  •* 

txXtS   XX   H.  4.   IX.  Dehontspa* 

rocbUnotym  in  culkotlia  fua  exifteiittbus.  Br.  Appeal,  pi.  31.  cites  iiH.  4.  iz.<— «S.P.  and 
the  churchwardens  for  the  time  being  (hall  have  the  appeal  of  robbery.  Br.  'Appeal,  pi  45* 
cites  37  H.  6.  30.  31.— 2  Hawk.  PLC.  167.  cap.  43.  S.  44.  fays  it  feems  agreed,  that 
churchwardens  havin|f  paflfetTun  of  the  goods  uf  the  church  may  have  an  appeal  of  larceny 
againll  any  one  who  (hall  fteal  them ;  for  they  have  a  fi>ecial  kind  oi  propeny  in  them 
a^ainh  all  flrangers. 

3*  In  appeal  of  robbery,  if  the  defendant  fays  that  the  plaintiff  is  Thei.  Dig* 


his  Villein^  this  is  a  good  plea.     Br.  Nonability,  pi.  44.  cites  li  »«6-i»^-i5' 

H  cap.  c.  5»  1 9» 

•  Ar*  93-  cites  18  E. 

3.  the  which  U  reported  11  H.  6.  13.  Pbut  it  (hould  be  93.]  and  Mich.  9  H.  4.  i.— Hale's 
n.C.  184.  S.  P.  accordingly.— —a  Hawk.  Pl.  C.  167.  cap.  a3.  C  44.  fays,  it  is  cenain  tlut  a  vil- 
lain cinnot  h^ve  appeal  of  larceny  againft  his  lord  fur  any  of  his  goods  taken  by  his  lord,  becaufc 
the  lord  by  feifmg  them  make«  them  his  own  ;  but  it  feems  clear  at  this  day,  that     r   ^  l 

any  tenant  who  is  not  a  villain  may  have  appeal  of  larceny  againil  his  lord.  ■■  |.  53/  J 
{«a(i  it7.  S.  P.  aocordingly  by  Doderidge  J.  to  which  Jones  J.  agreed* 

4*  In  trefpafs,  if  my  fervant  has  my  goods  in  pojfejjion^  and  hi  ^'J^F*^^ 
thereof  robbedj  he  (hall  have  thereof  appeal,  per  Littleton  j  Quod  ^ic^frdf^^' 
fuit  conceflum ;  for  he  is  chargeabU  over  to  bis  matter,  and  the  jy,  cites 
fame  appears  there  of  a  bailiffl     Br.  Appeal,  pi.  91.  cites  2  £•  Fitzh.Co« 

g  ♦♦  rone, pi. 

4-   *5»  100. 

[which  cites  Mich.  45  E.  3. 17.  where  S.  F.  feems  admitted.]—!  Hawk.  Pi.  C.  167.  cap. 
13.  f.  44.  S.  P.  and  fays  it  feems  agreed.  ■  >  Either  mail;r  or  fervanc  may  have  appeal  in 
fuch  cafe.  Hale's  PI.  C.  184.— S.  P.  accordingly,  a  Hawk.  PI.  C.  167.  S.  4^.  and  in  fuch 
9afe  he  chat  firfl  commences  the  appeal  (hall  prevent  the  other. 

5.  Note,  per  Littleton  J.  that  the  opinion  of  the  juflices  vras,  ♦  s.  p.  Br. 
that  if  a  man  takes  m  goods  felmioujly^  and  another  takes  them  from  Appeal,  pi. 
him feloniottjiy^  I  Ihall  have  appeal  of  the  2d.  taking,  for  by  the  h.7!J*-11 
iirft  taking  the  property  was  never  out  of  me,  for  a  *  felon  cannot  a  Hjwk. 
claim  propert)',  ^d  e  contra  it  is  (aid  elfewhere  of  a  trefpaflbr.  ^^  ^'  *^7- 
Br.  Appeal,  pi.  100.  cites  X3  £.  4.  6.  44^.fayiitit 

fiid  that  a  perfoii  who  has  been  robbed  of  bis  goods,  ftill  continue;  to  bavefo  far  the  poifeflion  as 
well  as  the  property  of  them,  that  he  may  bring  .in  appeal  of  larceny  againil  any  one  who  (hall  fteal 
them  from  tue  robber.  Hale's  PI.  C.  184.  S.P.  accordingly.-^-»S.  P.  a  Hawk.  PL  C.  167. 

S.  45.  fays,  tliat  fuch  taker  of  the  goods  claiming  no  property  in  tbem^but  taking  them  only  at 
a  felon,  had  in  jutlgment  of  bw  neither  any  property  nor  pofleflion  in  them,  but  the  fame  wholly 
contiiiMtd  in  tlte  firft  perfon  {  but  if  the  goods  had  been  taken  from  bim  by  a  trefpalfni  unJer 
pretence  of  fome  title,  .ind  fuch  trefpaflbr  liad  been  robbed  of  them  it  Teems  tlie  firft  perfon  could 
have  no  appeal  for  them.  St.  P.  C.  61.  a.  cap.  9.  S.P.   and  fame  diverfity  accordingly 

cites  Mich.  13  E.  4.  3,  aad  Fitzh.  Corone  61.  '  Br.  Appeal^  pi.  100.  cites  13  £.4.  6.  S.P. 
and  fame  diverftiy.  * 

,  6*  Brooke  ipakes  a  quaere,  if  the  baiUerf goods  who  is  robbed  2  Hawk. 
by  a  flranger  cannot  liaye  appeal  fpccially  De  bonis  in  ctiftodia  fua  ^'^  ^^'^: 
txiftentibus ;  for  he  may  have  treipafs  or  replevin  de  bonis  in  cuf-  44!:  fays  ic 
todia  fua  exiftentibus.    Br.  Corone,  pi.  141.  cites  5  H.  7.  18,        i^ms 

agreed,  that 
a  carrier  to  whom  goods  are  delivered  to  be  carried  to  a  certain  place,  or  in  general^  any  perfon 
wliatfoever,  who  is  fo  far  in:rufted  with  the  goods  of  another,  as«  in  judgment  of  law,  to  have  the 
pofTellion,  and  n<it  the  bare  charge  of  them,  may  have  an  appeal  of  Lirceny  againft  any  one  that 
Ihall  fteal  them,  hecaofe  tliey  have  a  fpecial  kind  of  property  in  them  againft  all  ftrangen ;  and  it 
feems  that  they  mav  bring  a  genei-al  appeal  as  for  their  own  goods,  or  a  fpeciil  one  for  tlie  goods 
of  J.S.  in  their  cniloiiy.  But  it  feems  clear,  that  no  one  can  maintain  fuch  appeal  who  has  the 
kar9  (haf^e  of  f  «>ods  as  a  htkr  or  ceoi,  who  in  my  houfe  have  the  chaise  of  my  goodti  becanfe  in 
fuch  cafe  the  whole  poflrflion,  as  well  as  the  abfolute  propeny  (n  judgment  of  law»  always  con- 
UpiMsinmc* 

R  r  ^  7.  If 
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Hale's  PI.  ^,  If  twd  art  merchants  in  common^  and  one  «f  tbem  Is  robbed  4od 
^^^J:^f :  killed,  the  other  (hall  have  appeal  of  this  robbery.  St.  P.  C.  6^f 
1^ a.  cap.  9,  cites  Fitzh.  Coronei  392.  [8  £.  3.  Itin.  Cane] 

il  H»wk.  FL  C.  167.  cap.  23.  f.  45.  S.  P.  accordingly. 

8.  If  a  diief  fteals  goods  out  of  the  cuftody  of  a  tayUr  whkl| 

he  has  of  a  cuftomer,  tiie  taylor  fhall  have  a  general  appeal ;  per 

Frowike  Ch.  J.  clearly^     Kclw.  70.  pi.  7.  Mich,  ^l  H.  7.  Anon, 

•S.P.  «c-        9,  An  exuuUr  may  have  an  appeal  of  robbery  Aoat  to  hhnfdf^ 

bIuI'^w.    *  '^H^  "^^  ^  ^  robbery  done  to  his  tejiator.     St.  P.  C.  60.  b.  (F)    ' 

C.  i84._a  Hawk.  PLC.  167.  cap.  23.  f.  45.  S<P.  acconlingly, becaufe  when  the  larceny  wat 
commiued,  it  was  no  injury  10  the  executor,  but  Co  the  teilator  oiUy ;  and  therefore  tli«  api«al 
fer  it  beinti;  only  a  mere  perfoi  nl  aelion,  and  veiled  wholly  In  the  teflacori  cliere  U  no  doubc  bat 
Ibit  it  dies  with  him,  as  all  other  acip  is  for  mere  toi  t$  do* 

r  5 -jS  I  II-  Appeal  of  felony  lies  againft  a  monk  profeffed  without  bis  (b* 
Hal  'PI  *  ^^*'^'g"*  St.  P.  C.  6a.  a.  (A)  cap,  ii,  cites  y'itxb.  Corone  ly, 
C.  185.  s!p.  [Trin.  29  H,  6.]  and  Trin,  6  H.  7.*  5,  '         .         ,        * 

jlgcnrdi ngly..  \  f  appeal  "be  brough^  againft  an  abbot  ancThis  commoi^,  the  commoi^o  fhall 

aofwer  ^d  plead  by  Uiinlelf  without  his  foyereign.    Br*  Appeal,  pK  50.  cites  15  £.  4.  i. 

12.  In  appeal  of  rMety  iy^aii0  i^  ac^ejfories  brought  in,  tit^ 
founty  of  JV.  xvhere  the  robbery  was  done^  the  plaintiff^/^ir/A,  thai 
the  principals  named  in  the  writ,  ;md  who  werje.  attainted^. ^ii//:i&^ 
robbery  in  the  county  of  W.  and  that  the  defendants  before  the  robbery 
didfeknioufly  abet  them  in  London  y  it  was  adjudged,  that  thou^ 
the  plaintinF  could  have  only  one  appeal  againft  the  principals  and 
^pceflbries,  and  that  this  muft  necefl'arily  be  brought  againft  the 
principals  in  the  county  of  W,  yet  becaufe  thofe  of  tbe  county  oC 
W,  and  London  upon  Not  guilty  pleaded  cannot  join,  and  thofe 
of  W.  cannot  inquire  of  a  thing  in  London,  the  appeal  a^iiinft  tho 
(aid  accefibries  uiall  abate.  7  Rep.  2.  b.  cites  P.  38.  Mich.  29 
H.  15.  Gawyn  v.  Hufl'ey  and  Gibbs, 

H^e'sPl.         13.  An  infant  ihajl  have  an  appeal  of  robbery.    St.  P.  C.  60.  b, 

C.184.S.P.  cap.  9. 

S.p.  whe,*       14.;  Appeal  of  felony  lies  againft  a  feme  covert  without  hex  ha» 

Spell  of     ^^^    St.  PLC.  62.  a.  (A)  cap.  1 1. 

robbery,  or        ^S*  So  it  lies  againft  an  infant  \  and  fo  of  all  others  who  may 

any  other     ^pmmjt  felony,     Sc  PI.  C.  62.  a.  (A)  cap.  1 1. 

appeal.  rf  -    .    .  ^.     .       r- 

Hale's  Pl.  .C  185.  and  the  fame- of  an  infant.    Ibid.  ■■         t  Hawk.  Pl.  G.'i68.  cap.  13.  S.  46. 
8.  P.  accordingly >  both  as  to  infant  and  feme  covert. 

«  •  •  *  « 

5t.P.c:6o.       16.  A  woman  at  this  day  may  have  an  appeal  Irf  rfMfein^i^^ 
6*  "ac-^'     ^^^  ^^  ^5  ^^^  reftrained  thereof.    2  Inft.  68,  ' 

Wrjiingly,  citw  FitzU.  Corone  357.— —Hale's  PL  C.  184.  S.  P, 


tPO-At 
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(G)     At  what  Time  Appeal  lies. 

I.  Stat.  Glauc.  6  lyNaQs,  That  appeal  flidl  not  U  ahatti  far  "^^^^ 
E,  I,.  Cfip,  9,     -Cf  -^^^uit  ,//r^b  fuity  if  the  party  fiaU  (ue  tH^J^ 

^tthin  the  year  and  the  day  afier  the  deed  neml^  not 

done,  making 

mention  t3f 
appeal  of  death  9C]tf  morf  rhan  of  uher  felony ;  bu|  pn  compnnng  ^hem  with  ths  other  words  ia 
^is  ftaCute  a  m:m  will  intend  them  fpeciallyy  and  that  tUey  extend  only  to  appe:.l  uf  death,  and 
lo  no  other  appeal ;  and  yet  it  fcprosthat  in  the  time  of  E,  3.  ihc  judijcs  inicndeil  them  geiifrally, 
viz.  that  they  extended  to  all  appeals.  St.  Fl.  C.  62.  a.'(B}  cap.  \x,  cite«  F4r2h.  Corone  iS^ 
where  he  fays  it  appeai-s  thac  appeal  of  r^bt-ry  o\igU  to  he  coiiMpenccd  within  tlie  year  and 
day  after  the  fadt,  and  that  Briitoi)  45  &  4.6.  is  fu  too;  hut  fays  that  the  \i\v  is  not  fo  at  this  day; 
for  iTone  hcing  rohWd  makes/»  rjJ->  fuit,  though  he  does  not  commence  his  appeal  \Vithiii  2  or  3  yeanp 
jtfter  the  robbery,  yet  it  is  \%eU  en^^Hilhy  as  appears  Pafch.  7  H.  4.  38.  ■  S*  P.  acc«rdrngly,  and 
th';  judging  of  frcfh  fuit  lies  in  the  dilcreiion  of  the.  court.  Hale's  PI.  C  1S5.— ^i  Hawk.  PI.  C. 
168.  cap.  23.  f.  48.  $.  P.  accordin!»ly  ;  but  fays  that  it  fccms  that  one  xvho  h.is  Seen  guilty  of  a 
grofs  nep[lc£i  m  purfuing  the  (t^«;nder,  may  he  barred  of  fuch  appeal  as  well  wirhin  the  year  and 
day  as  after ;  for  that  the  common  law  fcems  in  ail  appeals  to  have  required  that  the  appellant 
make  fi  cfh  fwit  j  and  the  ftat.  of  Glouc.  \^ich  takes  away  the  nccpliity  of  it  in  appeals  of  dead) 
^yrottgtit  trithin  the  year  and  day,  extends  not  to  other  appeals. 

2.  T\itfuit  isfrejh  enough  if  the  diligence  of  the  party  be  tlpnCj 
notwithftanding  the  robber  be  not  taken  in  a  year  after^  and  be  takea 
hy  another.     Br.  Appeal^  pi,  23.  cites  7  H.  4.  43. 

3.  In  appeal  of  death,  after  declaration  the  plaintiff  was  non-  [5391 
Juitedj  anc'  che  defendant  was  arraigned  upon  the  declaration^  and   ^ 

jaid  that  rf  the  fame  death  he  was  indited  before  and  arraigned^  and 
pleaded  pardon  of  the  iingy  wliich  was  allowed  to  him,  and  went 
without  day  ;  judgment,  &c.  lind  he  Jhewcd  the  charter^  and  it  was 
fitloived  again  \  quod  nota.  And  fo  fee  that  the  plaintiff'  had  ap- 
peal after  the  arraignment  at  the  fuit  of  the  king^  arid  the  defendant 
was  twice  arraigned.  Quod  nota.  Br.  Appeal,  pi.  33.  cites  ii 
H.  4.  41. 

4.  Jfter  the  year  and  the  day  appeal  of  death  does  not  lie ;  per 
Hank.  And  hence  it  feeras  that  other  appeals  of  larceney  lie  well* 
^^•  Appeal,  pL  37.  cites  12  H.  4.  3. 

5.  Where  the  writ  of  appeal  of  death  of  his  anceftor  was  brought  '*'*•  R^-at* 
within  the  yedr^  and  before  the  return  the  year  was  pa/I'vd^  and  the  S*^*!T*%- 
Iting  dted^  and  yet  upon  certiorari  to  bring  in  the  writ  the  plaintifr  s,  c. 
fliall  have  re-attachment  after  the  year,    Br,  Appeal,  p],  oo.  cites  J^i^z'^*  R«- 

ir^V    J     r^    T^  •  '  attachment, 

|0iJ..4.  13.  14.  pi.  8.  cite. 

S.  C.  accordingly,  and  fays  that  thejnftices  commanded  a  note  of  the  r^-attachment  to  be  made' 
•nil  (hewn  to  rhem,  and  that  the  Writ  of  appeal  was  entered  of  record  in  bank  before  itiffaed  t» 
the  (heriff. 

Appeal  of  death  wa»  ctboud  hy  ikimfr  t,f  the  kin^^  and  the  deftnAtint  tamannd  Jhrnvei  far  don  of  tbt 
kit^,  and  thttt  tbt  ytar  vfas  p.ijpd,  and  prayed  the  pj^rdon  to  be  allowed  ;  and  by  the  jurticcs  of 
both  benches,  the  re-attachment  ought  to  have  been  w'llhin  the  year  afrer  the  death  of  the  king, 
and  becaufe  not,  &c.  thefefore  tliepar<{on  was  allowed,  and  the  defendant  went  quit.;  Br.  Ap- 
peal,  pi.  1(1.  ciies  1  H.  7/ lo. 

In  api>e«ii  of  death,  ^fince  the  ftjitute,  i  E.**.  cap.  7.)  if  the  wrif  ht  d'liverrd  tn  tbtjhtrlfiulthitt 
tiftytaty  and  heftt  tU  return  thereof,  or  that  W\tjheriffhiti  done  nny  tlin^^  the  lug  dtetf  an«l  the  yeur 
•iffnti  h/fort  th  rttutn  dty,  in  this  cafe  the  common  law  will  give  x«mrdy  to  the  plai*  Hff,  vix* 
A  certiorari  rsturnablein  B.  R.  and  thereupon  the  plaintiff  fliall  have  re^atlaehmntyXhow^  it  comes 
jfuax  in  by  tlie  retiirn  of  the  Qienffi  but  by  ccitioiari,  atW  this  )«  by  leafon  of  th^  neceflity  of 

thfi 
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the  matt^  ;  for  otherwife  the  plaintiff  who  lawfully  porcliafed  his  writ  within  the  jrear,  with- 
<n3t  any  default  in  him,  will  lofe  his  appeal,  the  year  and  day  heing  now  paA  ;  and  therefore* 
fincc  by  aS  in  law  the  writ  is  difcontinuedy  the  law  will  give  means  to  revive  it*  that  the  party 
may  not  be  without  remedy.  7  Rep.  30.  a.  b*  Trin.  1.  J^c.  Difcootaouanc^  qC  fu-ocels,  fcc  by 
bleach  of  the  queen.  *        . 

%.  Hawk.  PLC.  163.  cap.  23.  S.  33.  fays,  that  if  an  appeal  had  been  abated  by  the 
demife  of  the  king  before  \  £.  6.  cap.  y«  (by  which  this  mifchief  is  provided  again(l)  it  feem9 
clear  that  tlie  appellant  might  have  fued  a  re-attachment  againft  the  appellee  within  the  year  and 
day  afcer  fuch  demifei  becaufe  he  wa&  in  no  default,  and  otherwife  would  h^ve  beea  wkboot 
remedy. 

At  com.  6.  3/f.  7.  cap.  IJ  tarag,  16.  If  the  felons  and  aeceffmes  in  mur*' 

AThad^been  ^^^  *^  acquittedy  or  toe  principal  of  the  felony ^  or  any  ofthtmy  at- 
Mrrai^nedfor  taintcdy  the  Wife  or  Hext  heirs  to  himfojlain  may  have  their  appeal 
murderer  Within  the  year  and  day  after  the  murder  done  againft  thefaidier^ 
ihoiwh  S^^J^  acquittedy  and  aU  their  accejfariesy  or  againft  the  accejfaries 
vidiaibe  of  the  principaly  or  any  of  them  fo  attainted^  or  againft  thefaiatrinr 
yutr,  yet  if    cipals  attainted^  and  the  benefit  of  the  clergy  not  had. 

appeal  was  •      ^  «*f 

after  brought  for  the  fame  crime,  auterfoits  acquit  upon  the  indidlment  had  been  a  good  bar  to 
the  appeal.  2  Hate's  Hift.  PI.  C.  249.  cites  16  £.  4*  11.  a.  and  therefore  the  juftices  at  ammm 
iatu  TTould  rarely  airaign  a  prlfoner  upon  an  indi^ment  efpecially  for  mtrtier  *uatbi*  the  yearaiiet 
the  death,  iW  favour  oftbt  efpeal.  Ibid,  cites  22  E.  4.  Corone  44.  Unleis  the  appellant  had 
been  an  infant,  cites  32  H«  6.  Corone  278,  279.  Or  the  evidence  bad  been  very  pregnant,  and 
cites  2z  H.  6.  »8.  b. 

9  Ifkft.  320.  7.  If  a  firoke  be  given  on  one  iayy  and  the  perfon  dies  on 
ophiion  of  ^^^^^^^  ^j  *^  feems  the  appeal  Ihall  be  commenced  within  the 
Scaund-  y^^^  after  the  Jiroke  giveny  becaufe  the  death  infuing  (hall  have 
fard;  but  relation  thereto,  &c.  and  the  word  (deed)  in  the  ftatute  {hall 
iSefvear  ^^  intended  the  felony  whereon  the  appeal  is  commenced ;  for 
and  day  if  one  be  acceflary  a  year  after  the  homicide  or  murder  com- 
Ibaii  be  ac-  mitted,  appeal  lies  againft  him,  and  yet  it  is  not  within  the 
^«I« /I!^  year  and  day  after  the  homicide  or  murder  committed.  St.  P.  C, 
'd^^th'! for    63.  a.  (A)  (B), 

before  fuch 

time  no  Felony  was  committed,  and  that  thus  it  has  been  often  rcfotred  and  ad- 

[CAJCk  1  i^'*^P^*^»  ^"^  ^^®  reafon  grounded  upon  relation,  which  is  a  fifVion  in  law|^ 
JT  J  holds  net  in  this  cnfe.  And  if  an  appeal  of  murder  be  brought,  and  hanging  the 
fuir,  and  after  the  year  and  day  is  run  out  one  becomes  acceflary  to  th;  appellee^ 
the  plnintifT  ihall  have  an  appeal  agninil  him  after  the  ye;«r  and  day  pad  after  tiie  death  v  but  it 
xnufi  be^rniigi)t  within  the  year  aud  day  after  this  new  felony  as  acceflfary,  becaafe  in  this  cafe 
{after  thcJerA)  is  underftood  after  this  new  fclQuy  done  as  acceflary.  ■  3  Ii\ft.  53.  S.  P»  ac- 
cordingly, if  the  ftroke  he  given  tlie  ill  of  January  the  yenr  fliall  end  the  ift  of  December. 

If  ^ jirokt  be  given  the  \fofJun.  and  the  party  dirt  the  ift  of  March  following,  the  day  and  year 
fpr  bringing  the  appeal  is  to  he  accounted  fix>m  the  death,  and  not  from  the  ftroke,  contrary  to  tbe 

opinion  of  Stamford^s  PI.  C.  6^.  a. Hale's  Hid.  of  PI.  C.  427.  cap.  ^3.  cites  Co.  PI.  C.  5 ;.  and 

\i  Infl.  320.]  upon  the  flat.  Olouc  cap.  4.  and  ^  Re|)«  42.  b.'  Heydoii's  cafe.— ^z  Hawk^  P1.C. 
162.  cap.  23.  f.  3^.  fays  it  has  been  holden  that  the  computation  (h.'tU  be  from  the  wound  given* 
and  not  from  the  death,  and  that  this  ofuni^  f«em&  fomewbat  favoured  by  Che  letter  of  thelbtute, 
viz.  That  the  party  (hall  fue  within  tlvs  ye.ir  and  day  after  the  deed  done;  but  no  deed  is  done 
at  the  time  of  the  death,  hut  at  the  time  of  the  wound;  yet  the  contrary  is  fettled  to  be  law,  and 
is  certainly  mod  agreeable  to  the  intent  of  the  ftatute ;  the  plain  import  whereof  feems  to  bei 
That  the  appellant  Siall  not  be  adjudged  to  have  made  default  of  frelh  fuit»anlefs  he  has  been  neg- 
ligent a  year  and  a  day ;  hut  negiii^ent  he  could  not  be,  as  to  the  bringing  an  appeal  before  the 
p;n'ty  wa.s  a<5lually  de.id9  becaufe  t:l(  then  no  appeal  lay.  And  agreeable  hereto  it  feems  aUo  to  be 
fettled,  that  if  a  perfon  becomes  acceflaiy  after  tlie  death  by  receiving  the  afl«ndei*,  an  appeal  liei 
a;:ain{b  him  at  any  time  within  the  year  and  day  after  fuch  receipt,  becaufe  tUl  then  the  af^peUant 
could  not  pofllbly  be  guilty  of  any  negligence  as  to  the  bringing  an  appeal  agaidft  the  rtcctver.*" 
And  ibid.  f.  t4.  fays  it  feems  that  in  any  of  the  cafes  alx)vementi6ae4i  the  year  and  day  are  (obe 
cr>mpute<1  from  tl>e  beginning  of  the  day  on  which  the  death  or  receipt,  &c»  Happened*  a«d  noC 
from  tl)c  prccifc  minute  «)r  hour,  becaufe  regularly  the  law  makes  no  fra^on  of  a  day^  and. there- 
fore if  the  pnrty  ^tt  at  any  tunc  the  id  of 'January>  the  year  Ihall  end  tbe  ift  day  of  Janwry 
following. 

a.  An 


8.  An  appeal  of  robbery  may  be  brought  by  the  party  robbed  20  "^^^  ^^"^ 
years  after  the  offence  committed,  and  that  he  (hall  not  be  bound  to  b/^tihfutt. 
bring  it  within  a  year  and  a  day,  as  he  muft  do  in  an  appeal  of  St.pi.c.tu 
murder.     Agreed  by  the  juftices.     4  Le.  16.  pi.  58.  Trin.  26  ^  »*•»• 
Eliz.  B.  R.  Dovlie's  cafe.  '^*P-  '"' 

9.  An  appeal  £^r/»^^,  robbery^felonyy  rr  »i«rrf^  is  brought,  and  The  cafe  oT 

pending  this  afpeaithe  appellee  is  indietedat  thefuit  oftheking^  The  ^^^^f";"^^ 

profecution  upon  this  indiftment  (hall  be  ftayed  until  the  appeal  is  rf^^^* 

determined ;  for  otherwife  the  king  (hould  dedroy  the  fuit  of  the  robbery, 

party  i  for  this  reafon  the  king  by  his  paidon  cannot  bar  an  ap-  '•'^',&c. 

peal.     Rex,  quod  eft  injuftum,  facere  non  poteft,  by  all  the  judges  ^f^JJIJ^ti,^ 

of  England.    Jcnk.  160.  pL  4*  theftacots 

3  H.  7, 
cap.  I.  and  therefore  auterfoits  acquit^  upon  an  indiAment  within  the  year,  Itands  as  at  common 
law  a  good  bar  to  an  appeal  of  rubbery,  or  any  offence  other  than  murder  or  n^anfl.mghter ;  and 
yet  the  judges  at  thi«  day  never  forbear  to  proceed  upon  an  indidlment  of  robbery,  rape,  or  other 
offence,  chough  witliin  the  year,  becaufe  appeals  of  robbery  efpectally  are  very  rare,  and  of  little 
ufe,  fincethe  ftatute  of  ai  H.  8.  cap.  ii.  gives  icAitutioii  to  the  prof<:cutorasetfc&ual^as  vtpoa 
aa  appeal.    2  Hale's  HiA.  PL  C.  250. 

10.  A  perfon  indicted  of  murder  was  acquitted^  and  afterwards  an 
appeal  was  brought,  and  this  by  dire6tion  of  Holt,  Ch.  J.  before 
whom  the  trial  on  the  indi£hnent  was,  the  jury  acquitted  him 
againfi  evidencey  and  the  appellee  being  found  guilty  on  the  appeal 
was  hanged,  ii  Mod.  217.  pi.  5.  Pa^h.  8  Ann*  and  ibid.  22Ji« 
pL  2f  Trin.  8  Ann.    Young  v.  Slaughterford, 


^H)     Before  whom  it  lies.     And  How. 

J.  TF  ^^  juftices  in  Eyre  are  in  a  county,  and  one  will  commence  2  Hawk. 

-■'  appeal  in  B.  R.  for  matter  done  in  the  fame  county  wtiere  ^^'  ^*  '5^* 
the  juftices  jn  Eyre  are,  it  feems  that  the  appeal  is  well  com-  "p.^but^' 
menced,  bepaufe  the  king  has  determined  the  power  of  the  jultices  ia>s,  nc 
in  Eyre  as  to  this  fuit ;  *  but  if  the  appeal  be  commenced  bctore  the  ^">*P  ''**? 
juftices,  if  he  will  bring  other  appeal  afterwards  if;  B,  R.  it  will  be  "c"Ifci'!^of**' 
^  good  plea  to  fay  that  he  has  other  appeal  pending,  becaule  it  is  an  appeal 
not  reafonable  that  the  party  by  his  own  ait  (hall  cnan^e  the  appeal  ^"f  *'*"•  ***" 
^ncc  well  commenced.    Kelw.  152.  b.  pi.  4.  6  i^.  i.  wnrt  of 

ap(>cal  muft  be  reiuniablc  1.  B.  R. 

«  f  541  1 

2.  Appeal  was  brought  before  the  jujiices  at  Nttvgate  of  robbery,  *  s.  F.  Br. 
&c.  and  fo  note  that  appeal  lies  wdl  b^foit  luQ^j.jUcds  oj  guoi-  Appeal,  pi. 
4eliveryy  and  fo  it  is  often  ufed,     C^od  nou.     br.  A^ipcai,  pi.  51.   "3;  c«tcf 
cites  4  Air.  I.  iiJi.3-a8» 

3.  Appeal  mzy  he  tzkcn  before  the  Jberiff  and  ccroner  by  lilL  Br.  And  Scot  J. 
Appeal,  pi.  56.  cites  17  All.  5.  f.ud  that 

k^"^*  "«;';  ««;t;cMTe^,  t./  he  did  noi  fay  th.t  they  may  Ja.,^.^  the  appeals.     B.'X'nSCpl. 

3b.  cites  17  ^11. 5-- Br.  U.roni-,  pl.82.cics  S.    .   .*ai]  .s.  f ir  ft  mshcietLt 

tbti^  mr  may  fin.lh  appeals  taken  before  himlelf  if  :hc  p  au.t.lf  be  woi  aouiuuvU.  '  Br.  Appeal. 
pi.  02-  cuet  22  All.  97.  *  »       ' 

«ST«^'!n^'r',%'^'"?/.^'Ji'''2  "C-  '7-  ^^'""'^  ^"^  ^'^-^^  '-•^^^  »>«"  «'f  •  Pi'^ion  that  upon 
•ppejil   o.nmcnced  bcj.,c  the  Jh  ng  cd  roro«.i,  ii^uRh  they  n-.»sl.t  award     urcij,  azai.ift  the 

ajpdlp.  UU  cxiicni,  yei  they  c*.o^t  avNaiu  lug  e.x»saa  uoi  p-i  Lini  to  auluu  if  he  apixrars,  but 


can 


54<  ilppetf* 

can  only  wmv^  him  to  prifoo  Vy  this  flattitc,  therefore  i|uxre»  for  Brittes  And  the  bodk  of  rfU^ 
which  arc  contrary,  wrote  long  after  the  in.ikifig  the  faid  &atute.  St.  P.  C.  64.  a.  (A)— Hale's  PI.  C. 
171.  the  corooer  tosoctwr  will)  (lie  (heriif  harh  t>Aw«r'in  the  eounty  to  receive  appeals  of  rdbberr 
ai)J  otlMM'  felonies,  but  tkcn  k  rauU  be  of  :»  fclooy  iu  the  farne  county  ;  an4  upon  this  appe4 
they  mav  grant  procefs  till  outU^rfy,  but  it  feems  they  cannot Jtnd an  e.wmt^  becaufe  pfotiibitld  by 
Magna  Charta  Cap.  >y,  IbiJ.  179.    Appeals  imAy  be  profecuted  by  bill  before  (heriif  aoi 

coroner.--— 2  Hawk.  PI.  C.  51.  cap.  9.  f.  41.  fays  it  fcems  proh«ble  that  beibre  the  Aitute  Mag. 
Chart,  cap,  17.  coroners  might  try  uKco4«i3  as  wtil  as  receive  acc\2<ations  a^ainft  them,  but  it  \% 
agreed  that  fmce  the  llatute  they  cannot ;  anil  ii  is  agreed  tliat  procefs  may  be  awarded  in  tlic 
county  couit  on  fuch  appeals  till  tlie  exigent,  but  it  fccais  quelitioAablewhetliet-fuch  prcicefsmjy 
properly  be  fard  to  be  awarded  by  thv  IhcritT  and  ctironcr  joimly,  fince  the  coroner  being  (as  ht 
iuppofes)  the  only  judge#  it  feemis  moft  proper  that  the  proceie»  be  aivanded  by  hint  ooly  2  neidier 
^oth  it  feem  ciear  that  the  nboremeDtioned  itatute  rcftraius  the  coroner  from  awarding  an  exigeott 
and  outlawing  the  appellee  thereupon  ;  for  fince,  as  it  i^  agreed  by  a^,  an  (^eiiJer  might  become 
attainted  by  an  )bjur,itien  of  a  fvlwoy  made  before  a  comnsr,  why  not  as  wdi  by  an  outlawry  pnv 
nounced  by  him  }  and  accord in^?,ly  we  hnd  it  taken  for  granted  in  iotttaof  the  olii  boaks  of  tlic 
beft  autkioricy,  fince  this  llatutc  tliat  appellees  may  he  ombwed  for  not  appearing  on  procefs  he- 
lore  ti^e  coroner.— —a  Hawk.  PI.  C.  1 50.  cap.  23*  4^  10.  iays^  it  is  certain  that  an  a|tpeal  any  ko 
commenced  before  ttie  (heriif  and  coroner  by  bill,  and  removed  from  tliem  iiua  B.R*  byceruomit 
as  is  more  fuUy  fliewiu    Ibid.  cap.  9*  £.  39. 40. 4i.«v<-^Halc'f  P.  C*  1 79.  S.  P* 

4 S.F.  Br.  ^  £0  brfort  the  king  *  im  fi^  Rf  by  bijl,  and  fo  it  was^  quod 
Appeal,  pi.  j^Q^jj    ^^^^  {heriff  and  coroners  may  take  appral  by  the  ftatutr, 

P2.  Cues  a       »-_    ?•/»  firi_  J  ••» 

reading  in  9VeJtminJiif\  I.  caf.  10.  and  by  iome  they  f  deUrmnu  it^  hut  may 
the  time  of  award  procejs  till  the  fxigenty  and  /uch  like  in  Antiqua  ]^e<%iia  '\% 
king!**"*      *«  ^"^«  ®^H.  7.  and  it  feems  to  be  law.    Ibid. 

<»  Su  P.  C  64.  b.  (D)  S.  P. 

Jyfiic*$  of  .  J,  Appeal  w»8  hronght  behrz  thtjnjUces  cfgaol  delivery  in  tbiir 
Sdltfr-^  «Vr«/V  at  Windfor,  by  the  ftatute  which  wills  thatjujfices  ofgaU 
take  ap-  delivery  have  power  to  make  procefs  of  felony^  and  t^  determine  it 
peals  unlefs  throughout  England^  and  make  procefs  to  the  fberiffs^  quod  nota. 
"^^/^  Br-  Appeal,  pL  xi.  cites  44  E.  3.  44- 

at',  in  the gao!  before  thrk,  and  not  againjl  tbofi  who  are  at  Urge ;  for  their  authority  is  to  dtlirer the 
gaoU    Br.  Appeal,  pi.  19*  cites  7  H.  4.  27. 

Bot  it  it  ufuai  that  tftilkn  are  rndli3ei,  and  r.&hf|r  ^Ur  tbdr  eumf^  they  arraign  tlioA  upon  iodid- 
ments,  contra  upon  appeal,  as  appears  there.    Ibid. 

If  one  be  in  prifon  for  felony  in  B.  R.  or  before  jnftices  of  gaol  delivery,  aiul  after  is  Ut  j»  b^ 
yti  appeal  (y  i*UI  li^s  againil  htm  notwithClanding  this  bailment.  St.  P.  C.  64.  b.  65.  a.  cites  M. 
21  H.  7.  3.V  and  Mich.  )2  il.  U.  4^  and  Fitzh.  Mainprife,  it*  Bot  that  againil«ne  Ut  at  hrp^ 
mmnftt  />,  a  man  IhdJ  not  have  appeal,  becaufe  he  is  not  iu  ward.  St.  P.  C.  65.  a.  cites  Pokh.  9^ 
4,  a.  and  Mich.  39  H.6.  29.— gale's  PLC  179.  S. P.  accordtQ^^-  . ■  %  Hawk. Pi C. 
135.  cap.  £1;.  f.  4.  S.  ?»  aocctrdin^ly. 

A|)pcal  oyptt'.  m.\y  be  commenced  h^ertjufiiai  ofgaot  drftt'rry^  hot  then  the  np^lkty  at  Che  time 
of  the  appeal  taken  againll  him,  wtt/l  ha^t  ifonn  in  the  fame  ^aJ^wharoof  the  jufticef 

[tA^'\     ^^^  ^^  make  delivery ;  e»-  one  •/"  the  ttpfxlka  at  U<iji  muft  be  io  at  the  time  of  the  app 
5  T*      J     peal  taken  againft  him,  and  the  others,  or  othcvu  ife  th^appeal  is  hot  gobd.  St  P.C 
64,  b.  (C)  cites  13  U.  4.  11.  and  Trin.  9  H.  4.  a.    But  an  approvef  may  appeal 
Others  who  .ire  not  in  i>rifon  but  at  large,  but  this  i$  by  the  itat^te  De  Appeljjytis. 

As  if  one  6.  I  i/.  4.  cap  14.  All  appeals  of  things  dome  within  the  reabn^ 
f»Aj^  kills  fiallhe  tried  by  the  laws  thereof  \  and  oftbofe  done  out  of  the  rcdm^ 
fubjea^JB      ^  '^^  conjfable  and  marjhal  of  England  for  the  time  being*, 

a  foreign  kingdom,  the  wife  of  him  that  is  killed  m.\y  h.ive  appeal  here,  before  tlie  coaftableaml 
marlbal.  St.  P.C  65.  a.  (B.*)— — Ibid,  fays  that  fonie  liAve  faid  upon  this  ftaCute  that  if  one  t^ 
Uruck  in  France,  and  dies  tlieret^f  in  £ni;laiid,  ao  appeal  Ues  tSiercof  milefs  the  parties  wen  then 
ia  the  fcrvice  of  the  k  ng  ;  Quxre  dc  ceo. 

Petition  was  made  to  the  <|ucen  tn  make  a  conflable  and  maribal,  but  (he  if  ould  not-  U«tL  5. 
cites  26  Eliz.  Doughty's  cafe.— — '•o  ii^  Sir  Francis  Drake's  cafe,  Co.  Lilt.  74.  b.  a  Haw^ 

PI.  C.  1 57.  cap.  %i,  f.  ia.  S.  P.  a  ■<  ordingly,  and  fays  ihcy  (hall  proceed  according  to  tlie€ivilla«| 
.ind  give  fentence  by  teflimony  of  witnclles  or  combat,  and  alfo  that  it  fecms  clcaTi  Uiat  nu  itcl| 
appeal  can  lieprofecuttd  before  the  marihal  alone  without  the  con  It  able."  And  ibid.  f.  IJ.^■|f^ 
H  ha:>  been  holden>  that  if  a  mao  dies  io  £n;^land  of  a  ^ound  £fTcn  hiro  in  a  fop9«ni  n^AliQi  Mn^f 
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ht  Wftpeslti  fff  the  intent  of  this  ftMuce,  bofonr  the  conftaiile*  nnd  marfbity  for  that  it  it  eenamy 
chat  be  cannot  he  tried  by  the  common  bw ;  and  it  cannot  he  thought  tlie  meaning  of  this  (lanve 
in  retraining  the  civil  law,  in  cafes  within  tlie  conufance  of  the  common  law  to  reftrain  alfo  kt 
cafes  which  the  comnMn  law  had  nothing  to  do  with,  and  which  were  properly  cognif^ble  hv 
tlie  civil  laW|  kid  by  that  oely  i  for  the  only  end  of  fucha  conftrudiioa  woold  be  to  cauie  a  failure 
of  jufUce, 

7.  Note  by  all  the  juftices,  thntju/ftces  tf  peace  cartnot  take  aj>-  St.  p.  c. 
peal  of  any  approver,  nor  of  another,  for  their  commiiSon  does  not  ^^\^^  ^J^^ 
extend  fo  &r«    Br«  Appeal^  pL  18.  ekes  2  H.  4.  19*  ^l^mL 

44  S*  V  95*  that  an  appeal  may  be  commenced  before  juftices  of  peace;  becaufe  they  have  power 
by  their  commiillon  to  hear  and  determine  felonies  t  but  Stauiidfurd  fays»  Quaere  tainen.'  1 1 

Hale's  PUC.  179.  S.  P.  cHes  44  E.  5.  Corone  95*  Q^nod  qucre. 

It  feemed  to  Fittherbort,  in  abridging  of  the  cafe  of  44  E.  3.  xYotjufiicet  f^fptatt  faaTing  power 
yff  the  Itntttte  of  34  E.  3.  which  there  16  called  (le  novel  itatute)  mij^ht  iTceive  an  a)>peal  htf 
bill,  becaufe  they  hid^owrr  10  htar  and  Aittrmhe  ftlmti  at  tlie  foit  of  the  king,  and  the  book  at  iai^e 
fpcaketh  only  of  jnftices  of  gaol  delivery.  1  In(l.42o.— — 1  Hawk.  PI.  C.  156.  cap.  23.  f.  9.  faya 
that  Fitzherbcrt  feemed  of  fuch  opinion  by  viitiie  of  the  ftatute  of  ;dB.  3.  i.  which  enncls  that 
jufticcs  of  peace  (hall  hear  and  determine  all  manner  of  felonieSi  and  tre(f>a(fes  in  the  fame  coim* 
ty,  Ite.  but  that  there  is  ranch  greater  autliority  for  the  contrary  opinion ;  and  Cliat  the  cafe  in  the 
Year-book,  in  the  abridgmeht  whereof  the  faid  opinion  of  Fitzherbert  is  infmuated  is  plainly  mif- 
taken,  for  it  makes  no  tiention  of  jnilices  of  pence  but  only  of  juilices  of  gaol  delivery  ;  to  whidt 
may  be  added  that  the  faid  (biiute  is  exprefs  that  they  (hall  have  power  fo  to  do  at  the  king's  fnic 
which  mult  be  either  taken  to  exclude  the  fuit  of  the  party  or  to  fignify  little  or  nothing. 

8.  A  man  is  killed  in  Scotland,  his  feme  may  have  appeal  in  Eng-  In  fuch  cafe 
/a«4  which  proves  that  Scotland  is  parcel  of  the  realm  of  England,  ^Ij^T^**^ 
QX  within  their  jurifdic^ony  as  it  leems*     Br.  Appeal,  pi.  153.  cites  ed^iad  her 

23  H.  4«  appeal  be- 

fore the 

conftable,  and  martbcd.  Co.  Litt.  74.  a.  b.  and  fays  that  fo  it  was  fefolved  in  (>^Eltz.  time,  in 
Sir  Francis  Drake's  cafe  who  had  ftrook  off  the  head  oi  Down  in  partibus  tranfinarinis,  that  his 
brother  and  heir  might  liave  appeal,  bat  the  queen  would  not  couftitote  a  conilable  of  En^iaml, 
ice.    £t  ideodormivit  appellum. 

9.  Ap^al  niaj  well  be  attached  in  full  county  before  the  coroner  and  -^nd  per 
Jheriff,  hut  there  is  w  necejfity  that  the  flyer  iff  be  there  prefentjfor  the  fj^^l^  ^ 
coroner  only  is  judge  of  it^  and  the  IhcrifF  by  the  ftatute  ihall  con-  brought^*- 
trout  hitn  there;   per   Cheyney.  J.     Br»  Appeal,  pi.  44*  cites  4 /orr/i«<o« 
H.  6.  15.  T''  *^ 

•     -^  pUint  16  as 

well  as  anj>ea]  brought  here  in  Writ,  and  when  it  is  removed  into  this  court  k  is  ilfo  of  record  n 
well  as  it  it  had  been  brought  by  writ  here  at  61  il.    Ibid. 
Co»«Mri  may  take  appeal  of  deaths  and  award  pfoctft  of  tU  txtitnt,  but  the  pis-ajhull  net  be  deur^ 
^d^t^rt  hit^    Br.  Coreae,  pL  82.  cites  ait  ancient  reading  ia  the  time  of  H.  7. 


10.  Apl)eal  by  a  feme  of  the  ^ath  of  her  huiband  ag»nft  three.  St.  Pi.  c. 
She  may  commence  il^ore  thejttftices  of  gMol  deliverjy  where  one  5^^^^**** 
iV,  *  and  convi4fl  him,  and  etfter  remove  the  appeal  into  B.  JL    Per  s!  p!  fayi 
Gafcoigne,  or  might  hive  commenced  the  appeal  etgain/i  all  in  this  appeal. 
B.  R.  atfirfi.  and  have  procefa  againft  them  who  are  not  taken,  ^^^ht  to  be 

r%      A        •'i"^    %    ^a       '^  r»  removed 

Br.  Appeal,  pi.  28.  cttes  9  £•  4*  i«  2.  into  b.  r. 

and  there  procefs  (hall  be  made  agiinft  thofe  that  ara  at  large ;  by  G^ai^De  md  "th  * 

Hale's  PI.  C.  179.  S.  P^  ■  >>  Hawk.  PI.  C.  156.  cap.  aj.  S.  7.  S.  P.  fays  it  has  been  i^foi?ed. 
That  if  pan  of  the  accomplioes  to  the  fame  felony  are  in  iheprifon  which  the  juftices  are  to  ^- 
liver  and  the  others  are  not  in  it,  the  jallices  fliaU  receive  an  appeal  againft  them  all,  which,  after 
the  trial  of  thofe  wlio  are  ia  prtiioQ  ikall  be  renuy^ped  lAto  B.  R.  where  the  otfaers  fhall  be  pco* 
ceedeaagaioft.  ^ 

♦  [  543  J 

II*  A  lotfiypurrf  the  reabn^  (ball  not  be  tried  by  his  peers  tn  Br.Conme 
fPf^y  oootra  UfMa  iiidiftaicot»    Br.  Appeal^  pL  97.  cites  10  '  5»«  citet 
£»4»6.  *-^ 

12.  It 
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i»Rcp.32.       12.  It  was  doubted  by  what  vmnnt  juJIUes  at  the  ajtiiiYuAi 

i^ixU^J^t'  P^^  ^^  appeals  of  robbery^  and  it  fecmed  to  all  here  [in  C.  B.]  thtt 

df  commif-  it  IS  by  virtue  of  the  commiffiori  of  gaol  delivery,  but  of  appeal  of 

fions  b  c.  murder  the  ftatutc  2  or  3  H:  7.  gives  them  power  by  expreis  words* 

cur  r/  O-  99-  a-  Pl-  62.  Pafch.  I  Mar.  Anon. 

faid  that  juft;«$  of  atfifc  held  piee  in  appeal  of  muider  hf  the  ftaf.  W.  a.  and  3  H.  7.  and  of  rob* 
ftcry  by  coramUlion  of  gaol  uclivcry.— — 2  Hawk.  PI.  C.  30.  cap.  7.  f  9.  cites  S.  C  and 
lays  It  feeros  that  the  meaning  of  this  report  of  Dyer  ought  not  to  be  liiteirdcd  that  juft'oes  ol 
affife  have  no  jurifdiftion  as  to  an  appeal  of  robbery  without  an  exprefs  comroiOion  of  gaol  ikli- 
Tcry ;  for  fincc  they  have  power  as  fucb  by  the  ftatute  De  Finibus  to  deliver  gaols  of  all  mao. 
ner  of  prifoncrs  after  the  form  of  gaol  deliveries,  it  feems  they  may  deliver  fuch  gaols  of  peKoos 
proceeded  r^gaiuft  by  way  of  appeal  commenced  before  them  as  well  as  thofe  proceeded  againft 
bv  way  of  iiidiament*  And  that  Dyer  ought  to  be  undcrAood  that  justices  of  aflife  m^  bold 
plea  of  appeals  of  robbery  by  the  commiffioa  of  gaol  delivery  given  them  implicitly  by  the  ftatuie 
]>efinibus,  in  refped  whereof  they  feem  to  have  all  Uie  power  of  juftices  of  gaol  dotivery  whether 
giveii  by  common  law  or  ftatute,  as  fully  appean  by  what  follows  iu  that  report  of  appeal  ofmv* 
der  given  by  the  ftatute  a,  or  3.  H.  7. 

St.  P.C.64.  1 2^  Appeal  lies  eithc;  by  writ  crigiftat  or  by  bill^  The  original 
!Ili^HMe^   writ  iffues  out  of  Chancery.     2  Inft.  420.' 

Pt.  C.  179.  S.  p.  aad  fays  chat  appeals  by  bill  may  be  profecuted  agaiufl  any  that  is  in  coftodia 
marifchalli  or  let  to  bail.—-— —a  Hawk.  PL  C.  155.  cap.  23.  S.  i,  a.  8.  P.  but  fays  the  origt- 
nal  writ  is  returnable  only  in  B.  R. 

14.  It  feems  clearly  to  follow  from  th^  (51ifport  of  the  ftatute  of 
Weftm.  2.  cap.  29.  that  bills  of  appeal  may  be  commenced  and 
determined  before  ju/Has  JP^cially  ajjtgnedm  fpecial  cafes,  and  fdc 
certain  caufes  to  hear  and  determine  theou  %  Hawk*  Pli  C*  156. 
cap.  23.  f.  6. 


(I)     In  what  County  to  be  brought  of  Trledi. 

^  It  Aould    I*    A  Ppcal  by  a  feme  of  the  death  of  her  hufband  againft  tw$^  of 

be  cap.  24.  'tx   her  huftaiid  killed  at  Reading  in  th6  county  of  Berks  ff 

the  one^  that  thi  other  rtceivid  htm  at  D,  in  the  county  tfS,  20  mUs 

firom  Reading ;   and  there  it  was  agreed  clearly  by  Tanks,  and 

Knivet  J.  that  the  principal  cannot  be  in  one  county,  and  the  ac* 

ceflbry  in  another  county,  but  that  it  fhall  be  void  againft  dse  ac* 

ceflbry,  unlefs  it  be  where  a  viU  extends  into  diverje  counties^  as 

where  a  man  \%Jiruck  in  one  county^  and  dies  in  another  county^  there 

appeal  lies  in  the  county  where  he  died,  and  (hall  found  the  appeal 

.upon  the  one  writ,  and  the  other  upon  his  cafe,  by  which  the  ac- 

ceifory  went  quit,  quod  nota.     But  Brook  fays  fee  now  the  ftatute 

thereof,  2  E.  6.  cap*  *  34.  .  Br.  Appeal,  pi.  80.  cites  45  Afll  9^ 

r  rAA  1       2.  In  appeal,  if  a  man  be  robbed  in  LoTidon^  and  thej^^if  irings 

the  things  taken  into  Afiddlefex^  appeal  may  be  well  brought  in 

Jr^  dt«*  Middlefex,  and  in  whatever  county  or  place  the  felony  be  done, 

S.c.Vs.p.  y^t  upon  appeal  in  B,R*  the  things  taken  ihall  be  brought  into 

according,    court,  and  he  who  has  franchife  to  have  it,  as  London,  &€•  ihall 

^^'  have  allowance  there.     Br.  Appeal,  pi.  23.  cites  7  H<  4.  43. 

3.  Appeal  was  brought  in  dottier  county  than  where  thi  fdi^ 
was  dgncy  and  therefore  it  was  abated  by  avnurd,  5  R.  2*    But  it 

*     iecmsi 


(eends,  that  wheit  the-g^ds  sure  taien  in  om  county^  and  car rUd  into 
anethit  countyy  it  is  felony  in  each  county.  Br.  Appeal,  pL  35. 
cites  1 1  H.  4.  93* 

4.  Note,  that  it  was  (aid  by  Babb.  in  trefpafs,  that  if  a  mxnjirikes  B"t  Br.  Ap- 
another  in  one  county^  by  which  he  dies  in  another  county,  the  heir  ^es  L  I] 
may  bring  appeal  in  the  one  county  or  the  other.     Br.  Appeal,  3.  17,  f6« 
pL  3.  cites  9  H.  6.  63.  i9-  that  ck« 

lliall  be  brought  in  the  ooonty  where  he  ^ied* 

5.  Appeal^  and  counted  that  he  Jl ruck  the  deceafed  in  the  county  Br,Corone, 
eftV.  of  which  he  died  in  the  county  of  S,  the  defendant  pleaded  ^'g^^'c. 
Not  guilty,  and  it  was  tried  by  botn  counties  by  advice  of  all  acconKas- 
the  juftices  in  the  Exchequer  chamber.    Br,  Vifne,  pL  80.  cites  J>  ,biit  it 

4  n.  7*   10.  tlwtche  in- 

diftment  (hall  be  taken  in  the  one  county  only.      1  Br.  Appeal,  pi.  S5.  cites  S.  C.  it.  S.  P« 

though  in  appeal  be  may  count  in  both  counties,  by  all  the  jufttces  in  the  exchequer  ciiamber. 
Br.  Appeal,  pi.  S3,  cites  3  H.  7.  la.  S.  P.  acconlinj^ly  oti  to  the  vifne  ;  for  all  is  one  and 
the  fame  felony.  Br.  Appeal,  pi.  149.  cites  10  £.  3.  S.  P.       ■         S.  P.  Br.  Vifue,  pi* 

7S.  cites  7  H.  7*  la.     ■      ■     Jenk.  175.  pi.  48.  cites  S.  C.  &  S.  P.  accordingly. 

If  t  ftroke  be  in  one  county  and  the  death  in  anoUier,  the  appeal  of  die  murder  may  be 
brought  in  either  coaoty,  and  yet  tiie  defendant  did  nothing  in  that  county  where  the  paity  died 
but  the  death,  which  enfued  upon  the  ilroke,  made  the  felony.  7  Rep.  2.  a.  in  Bulwer*s  cnfe* 
cites  iSB.  3*  32.  9  H.  6. 63.  45  Afl*.  pL  9.  43  £.  3.  3  H.  7.  ii.  a.  14  M.  7.  iS.  6  H.  7.  so* 
II  H.  4.  93.  %  Hale's  Hift.  PI.  C  163.  cites  S.  C.  accordingly. 

A  man  was  wounded  in  the  couDty  of  £•  and  died  in  the  county  of  C.  and  the  heir  brought  an 
appeal  in  the  county  of  C.  where  he  died  ;  upon  Not  gnilty-pleaded,  the  court  were  of  opinion 
that  tlie  vi/ne  Ihould  come  out  of  each  county.    D.  46.  pL  8.  Mich.  31  H.  8.  Anon. 

6.  And  in  appeal  the  defendant  faidj  that  the  deceafed  affaulted  Fitzh.  Co- 
him  in  another  county^  and  the  defendant  ^d  as  long  as  be  could Xo  '"^"^'/p^^ 
fave  his  life,  anii  at  lajl  he /truck  hinij  oj  which  he  died  in  the  other  s.^"  3^4* 
county  where  he  is  indkled^  this  fhall  be  tried  by  both  counties ;  fays,  that  it 
per  Townfend,  quod  omnes  negaverunt    Br.  Vifne,  pL  80.  cites  j«^trJe*iby 

4H.  7.  18.  ties,  by  the 

aklvice  of  all  the  juftices  in  the  Exchequer  Chamben  Br.  Appeal,  pi.  8^.  cites  S.  c.  U  S.  (• 

accordingly,  by  all  the  juftices. 

7.  Appeal  may  hcin  af^  county  where  the  felon  carries  the  goods;  Br.Corone. 
for  a  fdon  claims  no  property  5  contra  of  a  trefpailbr,  for  there  the  P^'39-S.c. 
ai^ion  does  not  lie  but  in  the  fame  county  where  the  firft  taking  ^,15*2^1^3 
was ;  for  a  treipaflbr  claims  property ;  and  per  Frowike,  the  fame  property  in 
law  of  indidinent  as  of  appeal^  which  Brooke  fays  is  law.  Br.  Ap-  cafe  of  fcio- 
peal,  pi.  84.  cites  4  H.  7.  5.  ?„^5i* 

Ficgh.  Cun>ne»  pi.  62.  ekes  S^C.M  S.  P.  accordingly,  by  Huifey  and  Fairfax. 

8.  If  a  man  commits  a  robbery  in  one  county^  and  carries  the  St.  P.  C  6  3. 
goods  into  diverfe  cowitleSj  the  party  robbed  may  have  appeal  of  c  p  ac- 
felony  in  which  of  the  counties  he  will,  but  no  appeal  of  rob-  cordingly. 
bery  but  only  in  the  county  where  the  robbery  was  committed  ;  — »  H.uvVc 
for  it  is  felony  in  all  the  counties  where  the  goods  arc  carried  ;  (for  ^j'^^'  '*^* 
felony  docs  not  divert  prooerty)  but  it  is  no  robbery  (which  ought  {,^\,  s*.  P, 
to  be  done  to  the  perfon  of  a  man)  but  only  in  the  county  where 

the  robbery   was   Jone.     7  Rep.  2.  a.  in  Bulwer's  c-ifc,  cites  4 
H.  7.  5.  b.  29  H.  8.  39,  40.  Dyer  11.  H.  4.  93.  3E.  3.  tit.  AfS 

446-  \ 
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Sici  t  cV  -6ountv  of  B.  smd  r»^i  0r  i«fe  me  in  tie  county  of  B^  he  fhafl  be  2^ 
peadea  for  this  in  the  county  of  B.  only,,  for.  he  was  guihy  of  a  tref' 
pafe  on)j  in  the  county  df  A.  St.  P.  C.  63.  (F.J 
n^e's  PL  10*  Where  zfeme  was  taken  in  the  tTunty  ef  B.'  and  rtnfjfbed  ht 
C  i86.ac.  ^0  emniyrf Hi  the  appeal  >vas  b)tMight  \n  the  county  of  H.  anj 
^^'gf^*    well,  and  tried  there  only.     Bt/  Appeal.  pK*  83.  cites  3  H/  7.  la. 

C  6|.  b.  (£)  S.  P*  •ocgnKHgty.i  ■  ■  *  Hcwk.  pi.  C.  174.  cap.  23.  f.  71.  fays  there  is  no 
daabt  but  tbiS)  like  aU  othe^  appealsi  is  a  Ibcat  aAno^  and  conffequently  ought  to  bb  brought  in 
Cbo  coiiDCy  where  (he  £iloo^  was  doac^ 

A  man  waa  tt.  h  man  wto  arraigned  upon  indiSfment  taicn  hefore  ibe  eoroiuf 
'^M^hftx  rf  LondoUf  fepf  that  hcjlruck  J.  N.-  at  D.  in  the  county  ofMiddl^iXi 
gmAakd  *  and  of  which  he  died  at  London  within  the  year^  and  he  was  dir- 
ebtn^im  charged  per  cur.  But  appeal  may  be  fufFered  in  this  cafe  it  boA 
^^^'^^^  counties  tan  join,  for  Ae  one  county  cannot  find  the  ftriking  in 
tried  by  the  other,  qu^re  inde  in  appeal^  but  this  is  aided  by  the  joinder  9 
thofe  of  but  Brooke  fiiys,  fee  now  the  new  Jtatute  thereof  in  the  time  of  E.  6. 
JJ;J^^«    Br.  Corone,  pJ.  142.  cites  6H.  7.  10. 

kt  was  faid  chat  the  reafon  thereof  was  becaufe  London  and  Middlefeat  eannoC  jbifl^  D.'46.  pL  8^' 
J\fich'  31  H.  8.  obiter,— *-t>.  40.  b.  pL  71*  S.  P.  accordingly. 

In  an  appeal  of  tmri^^  where  \\vtfaH  b  commltcd  in  Efftx  and  the  aec^tihf  h^&te  A»  jaR  it  k 
mtiber  county f  the  appeal  (hall  be  brcHight  where  the  Mt  is  c<jiiniiittad^  and  the  flMk  tfhall  be  by 
both  counties  where  they  can>joiiv  x  but  where  tliey  could  not  jotiv  the  trial  of  the  acceflary  (ulcd 
U  the  common  law  ;  but  now  fy  tht  JIaivit  of%E,6.  cm^  a^.  tit  affuU/haB  he  h^mt^  ^iha$  tU 
wmrdtr  wai  comimttfd  a^ainfi  tk$  primfieU  and  acctfikrvt  althmi^  theflr*criintf  ware^comaMCted  in  fe- 
Teral  counties,  in  an  appeal  of  robbery  or  other  fiimy^  whtfe  the  counties  cannot  }um,  the  appeal 
ag^uiift  the  acocfifoiy  fails  i  for  the  faid  ftatote  does  not  eioaodi  to  it.    Jenk.  ^7.  pL  49. 

1  Hawk.  12.  If  one  tnenaces  me  in  one  c4tuHty  to  bring  20/.  to  bint  in  another 

Lp.  i\!  f.  ^^""(y*  ^^  becaufe  of  the  menace  I  carry  it  thither  to  him  accord- 

47.  fays, '  ingly,  quaere  where  the  appeal  of  this  robbery  IhaU  be  brought* 

that  if  one  St.P.C.  63.  b.  (F) 

brings  my 

goods  into  the  connty  of  B.  by  reafon  of  a  menace  iir  the  aoonty  of  Ar  it  may  be  qucfiioDe^ 

which  is  the  proper  county  for  the  bringing  the  appeal* 

AtconiiQoa  13.  By  a  bf  3  E.  6.  cap.  24.  an  eippeal  ef  ieaih  may  he  eom^ 
roan  Ivkl  ^n^^^y  takeny  and  fued  in  the  county  where  the  party  Jhrioken  or 
received  a    poifoned  JbaJl  die^  as  well  again/1  the  principal  as  aceeffory^  in  what" 


mortal         foever  county  fucb  acceffory  be  guilty  thereof  i  and  the  iuflicet  bekro 

--"«'"    ^vAmfuch  Ifptal  ■   -     '     -   •*  ■■'■     ■  ^  ■  •  '•''      -^ 

1  fence  cemmenced^Jballtx           ^  _ 

another,       where  fiub  appeal  is  Jo  taJteWy  in  &ie  manier  as  if  the  offtme  ofjuch 


one  county   ***^y«^*  ofpeal  is  profecuted  within  the  year  and  day  afier  the  tf* 
and  died  in  fence  commencedy  Jhatl proceed  a^aif^  every  fucb  aneffory  sn  the  county 


*^  xroHcin  ^^^^3rf  ^^^  ^'^  committed  in  the  fame  coun^j  as  well  cencemiug  trial 
had  their      iyjurorsy  upon  the  offenders  plea  of  Not  guilty  as  otberwije^ 

cle^ioii 

to  bring  their  appeal  in  ekher  oeanty,  but  the  trial  muft  be  by  a  jury  of  both  counties  7  but  iba^ 
mifchief  is  remedied  by  this  ftatute,  which  provides,  that  not  only  an  appeal  (baU  be  bfoivbt  ia 
the  county  wlicre  the  party  died,  but  that  it  (ball  be  profecuted,  which  muft  be  to  the  cod  of  tbv 
fuit.  3  Mod.  121,  I  at.  Hill.  2*3  jac.  2.  B.  R.  per  cur.  in  cafe  of  Banfbn  y.^  OHlay^— ^  Xnfb 
48)  49.  S.  P*  accordingly. -^-St.  V.  C.  63.  a.  b.  (D)  cap.^  13,  S.  P. acoordin^ly^  ■  ■■  ,  <  Bavfc' 
PI.  C.  163.  cap.  23.  f.  34.  Seijeant  Uawkms  fays,  he  takes  it  for  graotadfthat  fvcliaa  appeal  e» 
the  county  where  the  party  died,  may,  fmca  the  making  this  IbtutCi  ba  triad  by  a  jiivf  of  ibeh 
county,  without  the  joinder  of  any  other. 

To.  255.  pi.  i4«  The  huftand  was  killed  at  AL  in  Mentgemeryfinre^  Ae  wk 
8-  Sctttiy  brought 
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brou^t  an  appeal  in  Sbropft)iri^  and  upon  trial  there  had  a  verdidt,  ▼•  I'nc^* 

dkod  the  defendant  found  guilty.     It  was  moved  in  arreft  of  judg-  ^i^S^^^^ 

ment,  *  that  the  appeal  ought  to  have  been  brought  in  Montgo<»  tot.  cur.  ac 

meryfliire  where  the  hSt  was  done,  and  refolved  that  the  writ  cordinglv, 

Ihould  abate ;  for  it  is  againft  a  fundamental  rule  of  law,  that  a  ^J^^^^j^iJ^ 
trial  for  murder  by  appeal  or  otherwife  fliould  be  out  of  the  county 
ivhere  it  is  committed  And  at  the  end  of  the  report  is  a  note,, 
that  the  ftatute  26  H.  8.  cap.  6.  allows  that  indidlments  may  bd 
in  counties  next , adjoining^  but  there  is  no  mention  therein  of  appeals  \ 
and  for  this  reafon  certioraries  have  been  granted  to  remove  in- 
didments  out  of  the  grand  fefEons,  but  never  writs  of  appeal.  Cro« 
C.  247.  pi.  8.  Hill.  7  Car.  B.  R.  Soutley  v.  Price. 

15.  In  an  appeal  of  murder  the  appellant  declared,  that  the  de-  iShow. 

fendant  did  aflault  her  hufband,  and  wounded  him  in  Huntingdon-  ^^^'^'q 

Jhire^  of  which  wound  he  £ed  in  Cambridge/hire.    It  was  objected,  aajaVnatur, 

that  the  trial  was  by  a  jury  of  Cambridgefliire  when  it  ought  to  as  to  this 

be  of  both  counties ;  but  the  court  held  the  trial  good,  and  mis  by  ^^saiiTir 

the  ftatute  2  £s^  3  Ed.  6.  cap.  24.  which  enafts,  that  where  an  in-  lanfon  v.* 

diSfment  is  found  by  a  jury  of  the  county  where  the  death  happens^  it  Ofllsjr,  S.C, 

flyaU  be  as  effeSlual  in  the  laWy  as  if  the  Jiroke  had  been  in  the  fame  *'^  ^^ 

county  where  the  party  died;  adjornatur.     3  Mod.  I2I.  Hill.  2  ic  tionedthit" 

3  Jac.  2.  B.  R.  Banfon  v.  Offley.  ftatute.—- 

Comb.  45. 
S.  C.  but  S.  P.  doet  not  appear,  but  fays  the  court  inclined  to  give  judgment  on  mother  obje^ioK 
there  mencioneil,  but  tbk  it  was  adjourned  on  other  exceptions  [which  ietm%  to  intend  th« 
objection  hercj 


(K)     One  or  Icveral.    In  what  Cafes  there  fliall  be 

one  or  feveral  Appeals. 


St.  P.  C.  65.  b.  (D)  cites  Mich.  45  £.  3.  Corone  loo.  feve.il 

time  >  h« 
muft  pot  aU  into  one  appeal.    [But  quaere  i£  ooC  oiifprinied.] 

2.  Feme  brought  appeal  before  the  juftices,  the  mayor  and  re^ 
corder  of  London,  at  Kewgate,  againfi  one  who  was  acquitted  0 
berfuit^  and  this  defendant  and  7  others  were  indi&ed  of  the  murder 
of  toe  fame  baron^  and  Jhe  would  have  other  appeal  againfl  the  other Sy 
and  was  not  fuSered ;  for  by  the  juftices,  if  (he  brings  appeal  againft 
one,  be  he  acquitted  by  nonfuit  after  appearance,  or  by  other  ac^ 
quittal,  fhe  (hall  not  have  other  appeal  againft  any  others,  by  wfaioh 
they  were  arraigned  at  the  fuit  of  the  king  and  acquitted.  Br. 
Appeal,  pi.  14.  dtes  47  £•  3.  x6. 

3.  Appeal  of  larceny  againil  J.  H.  who  pleaded  Not  guilty^  and  Br.  IUfKt»- 
aftcr  another  appealed  him  of  other  larceny^  and  he  wzs  fiund  guilty  ti«tip  pl-  4- 
at  the  fuit  cfthefirjl  plaintiffs  and  that  the  plaintiff  made  fre^fuity  ^^**^  ■'  ^* 
and  the  court  inquired  ex  officio  by  the  fame  inficf^whttber  ne  was 

Vol.  II.  S  f  guilqr 


guilty  of  the  larceny  in  the  2(1  appeal  ^ich  faid  that  he  was^ 
&nd  that  the  2d  appellor  made  freih  fuit,  and  the  one  appellor  and 
the  other  had  their  gooJsy  with  which  the  appellee  was  taken  with 
.'  f  the  mainour,  and  the  appellee  was  hanged.     Br.  Appeal,  pi.  21. 

cites  7  H.  4.  31. 

4.  Oiie  nmn  may  be  appealed  as  principal  and  accejfary  in  one 

and  the  fame  appeal.     St.  PL  C.  65.  b.  (D)  cites  Mich.  7  H.  4« 

^3.  by  Gafcokne. 

1^  547  J       ^*  ^^  appeal  of  rape  of  his  feme^  the  defendant  faid  that  he  has 

Other  appeal  pending  of  the   fame  rape.     Per  Tirwit,  He  may 

make  divers  rapes  at  divers  times ;  but  qusre  of  2  appeals ;  for 

the  defendant  cannot  die  but  once.     Br.  Appeal,  pL  32.  cites  1 1 

H.  4.  13. 

S..C.  cited         6.  A  feme  brought  appeal,  and  the  defendant  (aid  that  at  an- 

K^  ^\^'  ^^*  other  time  the  feme  brought  appeal  againji  others  of  the  fame  death 

s!  P.  ac-       before  jufticcs  of  gaol-delivery  in  the  county  of  N.  who  at  her  f%at 

cordinglf  i    Were  attainted  and  hanged^  and  praved  allowance,  and  to  the  felony 

but  rays  chat  JJot  guilty;  and  by  award  the  plaintiff  took  nothing  hj  her  writ, 

eltlaLwT'  h  reafon  that  Jhe  had  judgment  againjt  others  in  other  appeal  \  for 

inan  might    (he  ought  to  have  joined  all  in  one  appeal^  and  (hall  not  havefeveral 

bav6  had       appeals  of  death.     And  if  they  were  in  divers  gaols  or  counties,  or 

pcal"m.     ^^  *"'  '^  taken  and  the  others  not^  yet  the  appeal  Ihall  be  againft  all. 

one  againfl    Bn  Appeal,  pi.  28.  cites  9  £.  4.  I.  2. 

the  princi-  >  ^ 

pal  and  nnothcr  againfl  the  acccflbi7,  as  appeal**:  by  Britton  and  Bm^on^  and  alf«  by  Hill,  at  E. 
3.  90.  [Fitzh.  Corone  1 3S.  cites  S.  C*J  whei^e  a  feme  fued  an  appeal  of  the  death  of  her  baroii 
againft  tne  principal  and  aiden,  and  another  appeal  a^ain.ft  the  receivers,  and  ihe  two  appeals 
were  maintained  &c.  hut  fays  that  the  law  has  fincc  been  changec),  and  that  now  there  ihaU  be 
but  one  appeal  which  (hall  comprehend  the  principals  and  accelfuriesy  unlefs  in  fpecial  cafes.  As 
if  one  in  one  county  procures  a  perfun  to  fob  or  kill  another  in  another  L^jnty  ;  fo  where  one  f^- 
ccivcs  a  felon  after  the  year  and  day,  an<l  my  .ippeal  commencci!,  I  may  have  other  appeal  agaioft 
this  acceffory,  and  cites  26  Aif.  51.— vS.  Pi  acctirdingly  Hiile's  iH.  C.  1S8.  In   appe.d 

againft  A.  B.  and  C.  if  A.  only  appears  the  count  nuift  be  .i^.iinft  all  by  the  better  opiniuc. 
Hale's  PLC.  188.— 1  Hawk  PI,  C.  185.  f.  93.  cites  the  c:ifc<;  in  Brooke  am!  Stsiindford, and 
fay!(  that  the  principal  cafe  of  9  H.  4.  1.  which  fcenis  the  chief  foundation  of  thofe  opinionsy 
ferms  to  be  only  tliat  where  an  appellant  lias  had  Judgment  and  execution  in  one  appeal  he  ihaB 
not  afterwards  have  another  againll  perfons  not  named  in  the  firft  j  and  fays  that  all  the  pre- 
cedents of  counts,  wherein  foroe  defendants  have  not  appeared,  though  they  mention  the  pcr> 
Ions  abfent  and  fhew  how  they  were  guiltv,  yet  they  all  exprefs  that  the  appellant  inftactcr 
appellat  thofe  only  that  appear,  and  would  in  Uke  manner  appeal  tliofc  abfent  if  they  were  pre- 
feot ;  and  fo  fecms  cleat  ly  Implied  that  another  declaration  (hall  he  againft  them  when  they  ap- 
pi*ar,  and  that  this  declaration  i^  as  againfl  thofe  only  that  appear.— —4  Rep.  47.  b.  in  pi.  11. 
S.C.  cited  accordingly. 
t 

7.  A  man  may  have  divers  appeals  ofmaihem  againft  thofe  who 

gave  him  divers  tnaihems  in  one  and  the  fame  affray  ;  for  it  is  divers 

.maihems.     But  cofttra  of  death  \  for  a  man  has  not  but  one  dead). 

3r.  Appeal,  pi.  28.  cites  9  £•  4.  1.2. 

One  appeal       8.  The  wife  brought  one   appeal  of  murder  of  her  buiband 

(hall  be        againft  feveraly  and  alter  Jhe  brought  7  fever al  appeals  againft  f^ 

^^ai!^^lil     'i^^ol  perfons  of  the  fame  murder^  as  principals.     It  was  lefolvcd 

^<2f^Piifa>ii//.per  tot.  cur,  That  all  the  appeals  except  the  firft  ought  to  abate; 

ttniafctjCa.    for  clearly  all  the  principals  and  acceflaries  before  the  murder,  and 


the 


!/n^Ji9^  all  acceffaries  after,  and  before  the  writ  purchafed,  againft  whom 

m7/i^\S  the  plaintiff  would  bring  appeal,  ought  to  be  named  in  one  writ, 

"...  and 
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'Riid  not  in  divers.    4  Rq).  47.  ph  12.  Hill.  45  EHz.  B.  R.  Waite's  '''''  J  for 
cafe-  '''f ^^ " 

'  ^  '  only  one 

appeal  to  be  brought,  and  if  any  oiie  be  omitted^  he  cannot  be  fued  by  another  appeal :  but  the 
omilfion  of  any  of  them  does  not  vitiate  the  appeal,  as  to  thofe  ag:unO  whonn  ic  is  brought* 

Pan*  fuJU  reilringendaB.    Refolved  by  the  counlcL    Jenlc.  29.  pi.  56. •  Jenkins  fays  be 

unilcrftands  the  cafe  of  acceflsries  of  accelfaries  to  be  before  the  fad  ;  for  fu.,.'i  nuav  have  acceir«i- 
ties,  for  they  are  quafi  a^rs  ia  the  fadt ;  but  as  for  acceflaries  after  the  fact;  they  caanot  have 
accelfaries.    Jeak.  19.  pi.  56. 

9.  Two  perfons  were  Indited  for  murder  at  the  Icflions  at  Exe- 
ter. The  one  was  conviffed  and  attainted,  the  other  acquittedj  and 
a^aind  him  the  widow  brought  her  appeal,  and  he  removed  him- 
felf  hither  by  habeas  carpus ;  and  the  plalntifF  moved  to  have  an 
habeas  corpus  to  remove  the  body  of  the  other  who  was  attainted, 
which  was  denied,  and  it  was  faid  that  fhe  miglit  arraign  her  ap- 
peal againft  the  other  alone.  Skin.  634,  Hill.  7  W .  3.  B.  R. 
keynolds  and  Kening,  al'  Kenige. 


(L)     Palfe  Appeal.     Punrfhed  How.  [  548  ] 

1.   13  £.  r.   "C^Naas,  That  if  the  appellee  0/ felony  acquits  himfelf  By  the 
cap.  1 2.      -*— '  in  due  manner^  isfc,  the  jujlices  before  whorn^  ^c.  Zt^g^tl^f 

Jhall  punijh  the  appellor  by  a  year's  imprifonment^  moAeagnt^ 
and  render  *  damages^  and  alfo  make  a  grievous  fine  to  the  king*  voutfou  to 

the  hng)  the 
phintifffhaU  make  fine  to  the  king  ;  but  this  it  10  be  intemled  wbete  ht  is  to  roi<ier  dinn.}^!i  affo  /« 
thg  il  f.fui,,nt;  fix  in  fuch  cafe,  where  he  (hall  not  reiulcr  damascs  by  this  A.itutc  he  Ihall  not  bo 
finc<r,  but  arotrceU  only.  St.  P.  C  170.  a.  (C)  citeb  Pafch.  9  H.  5.  1.  where  the  ti/>f>€a/  abottifor 
w.yfo//«tr,  and  the  plaintiff  was  only  amerced.  And  cites  Fitzh.  Coronc  219.  4  r  Alf.  [8]  where 
the  appellant  after  declaration  was  n-mjuJtd^  and  the  court  immediately  awaidci)  procefs  againft 
the  appellant  to  make  fine  ;  and  there  njrccd  that  if  the  clefeodaat  be  ai^mtteH  nftn^.vdt  at  thf 
J^it  of  the  kir:g,  >v hereby  he  recovers  damjges  .iganUlthe  appellant,  yet  the  appellant  (hall  tt^mah 
a  iiru.'  /f'/r,  becaufe  he  made  one  before.  But  fvtppolc  the  defendant  be  found  guilty  of  the  felony 
at  ilie  king's  fuit,  it  feems  the  plaintiff  has  no  remedy  to  re-have  the  fine  paid  ;  for  ic  feemi  by 
the  common  l<iw,  that  the  plaintiff  in  ajipeal  (haU  be  lined  for  his  nunfuit,  and  this  is  the  reafoii 
why  they  awarded  the  fine  here  to  be  paid  immediately.  St.  P.  C.  170.  h.  (C)— ~ «>»~2  Hawk. 
PI.  C.  204.  CMp.  13.  f.  154.  fays  there  is  no  doubi  but  that  by  tlie  exprcfs  words  of  this  Aatute» 
wl.eie  ever  the  appellant  or  his  abettors  are  by  the  purpoit  thereof  to  render  damages  to  an 
appellee,  they  are  alfo  to  be  fined  to  the  king,  and  impi:foncd  fur  a  ye^r.  Alfo  it  feems  clear 
fri>m  the  general  purport  of  the  hooks,  that  an  appellant  appearing  to  have  brought  an  ili- 
grouoded  appeal,  whether  of  felony  or  maihemj  (hall  be  fined  m  many  cafes  whcieiu  he  is  not 
liable  to  render  d.tmages  by  the/>atate  abovementioned  ;  as  where  he  i:>  nonfuit  cither  againft  all 
or  pan  of  the  appellees  only,  whether  after,  or  as  fome  have  holdea,  before  appenrance,  or  where 
the  writ  abates  through  The  default  of  the  appellant  in  wilfully  f  jing  by  a  wroi.^  name  or  a 
vitious  writ  3cc.  and  even  a  feme  covrrt  fuing  an  appeal  known  by  her  to  be  grojndlefs,  as  for 
the  death  of  a  hufbmd  whom  (he  knows  to  be  slivci  (hall  be  fined.  But  it  is  certain  that  where 
a  writ  abates  by  the  a£t  of  God,  or  for  any  other  cauic  no  way  imputable  to  :h3  «ppell.iRt,  be 
(hall  neither  be  fined  nor  amerced.  Alfo  it  is  ceitain  tt»t  an  infant  in  no  c?fe  is  to  be  fined  for 
a  falfe  appeal ;  but  fomc  have  holdcn  that  he  may  be  amerced,  which  is  contradided  by  others, 
Who  fiy  that  an  infant  in  no  cafe  can  be  amerced. 
*  At  to  damages,  lee  poltea. 

2.  In  appeal  againfl  2,  the  appeal  againji  the  one  was fbund falji^  Br.  ImprI* 
hy  which  the  appellor  was  awarded  to  prilbn.  Br.  Appeal,  pi.  49.  ^i^^^^^^ 
cites  I  Aff.  9.  s.  c. 

3.  Becaule  fome  pleaded  and  were  attaintcJ^  and  others  carpe 

S  f  2  not. 
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not,  the  plaintiff faid  that  he  ivouU  not  fTHtei  againft  tbem^  and  it 

was  awarded  that  the  plaintiff  Jh$uld  hi  taken ;  for  now  it  appean 

that  his  appeal  is  falfe  againft  thofe.     Quod  nota.    Br.  Appeal) 

pi.  6o.  cites  22  AfT.  82. 

Br.  Impti-       4«  Appeal  by  a  feme  of  the  death  of  her  hufband,  and  at  ihedej 

^T^e^c't     ^^^  haren  was  brought  in^  and  (he  examined,  and  confeffed  dat  be 

S  c,  WJS  her  baron  ;  and  for  her  &lfe  appeal  fhc  was  eontmitted  t$  prijk 

Br.  fine  for   to  make  fine^  and  the  baron  at  large.     Br.  Appeal,  pi.  25.  atesS 

^'f^  '*"  5.  Appeal  ofmaihem^  that  the  defendant  heat  him  upon  ihebeod^ 

by  which  be  h/t  his  hearings  and  the  defendant  prayed  diat  dx 
maihem  be  examined,  by  which  the  juftices  examined  him  openly, 
and  perceived  that  he  could  well  hear,  and  therefore  he  dull 
make  fine  for  his  falfe  appeal ;  hut  becaufe  the  writ  fupp^id  it  In 
the  t:me  of  R.  2.  againfl  the  peace  of  the  faid  kingy  and  the  dicio' 
ration  was  in  the  time  of  the  king  noWy  mereforc  he  went  without 
fine.     Bn  Appeal,  pi.  26.  cites  8  H.  a,  21. 

6.  In  appeal  the  plaintiff  confeffed  the  appeal  to  befaUie.  HeftaD 
be  imprifoned  and  make  fine ;  out  contra  of  a  nonuiit ;  and  the 
fine  was  100  s.     Br.  Appeal,  pi.  151.  cites  13  H.  4. 

7.  A  felon  confefs^d  the  felony y  and  appealed  another^  tvbo  was 
taken,  and  pleaded  Not  guilty^  and  when  die  jury  appeared  the  of- 
prover  confeffed  his  appeal  to  hefalfty  by  which  they  proceeded  no 
further  upon  the  approver  of  the  approver,  but  gave  judgment  tha 

f  t/^<j  ]  the  approver  Jhould  be  hangedj  and  they  were  in  doubt  if  by  this 
confeflion  the  appellee  fhall  go  quit;  and  at  laft  per  tot.  cur.  hetwi 
arraigned  de  novo  at  the  fait  of  the  king ;  and  fo  fee  that  the  M 
afTife  was  upon  the  appeal  of  the  approver  ;  and  when  he  confeffes 
his  appeal  falfe,  it  is  as  a  nonfuit  in  another  appeal,  in  which  cafe 
the  party  (hall  be  arraigned  at  the  fuit  of  the  king,  and  fo  fee  that 
the  approvement  ferves  for  indi6^ment«  Br.  Corone^  pi.  3.  citn 
3  H.  6.  50. 


(M)     Determined  by  Judgment  in  another  Profc- 
cution.     Or  by  bavingy  or  praying  his  C/ergj. 


By  th«  «f 

tmtfder  o 


•t-  I-     A  Pp«d  ogainjl  3,  one  as  principal^  and  the  2  others  as  et- 
jf  •**^  ceffaries  of  rape  brought  by  a  feme,  and  Xht princifoi S^ 

T^iiZlljiA  Mt  ccnuy  but  the  2  others  came  and  were  indited  thereof^  crJa^ 

fur  mnf$»  ofburgsaryy  ana  of  goods  carried  atvay  felonioufly  \  and  Kirton  pray- 

joHUihtfan^^  ed  that  the  2  fhould  anfwer  to  the  other  felonies,  though  tbcydw 

forAf^foI?!'  not  anfwer  to  the  rape,  till  the  principal  be  attainted;  &nonal- 

fnt  bav€  ifut  locatur;  for  by  attainder  at  the  fuit  of  the  lung,  the  fuit  ot  tbe 

^JdlH^'"^  party  may  be  loft,    Br,  Appeal,  pi.  9.  cites  44  E.  3.  38. 

and  fee  that  V\fejhnlln9i  he  twice  imjnp<tfdy\  m.  cmce  at  the  fuk  of  the  king,  and  once  <  the^''^ 
of  Che  party.    Br.  Appeal,  pi.  9.  cites  44  E.  5.  38.  ■  Br.  Corone,  pi.  11.  cites  S.  C  *«• 

But  Brooke  fays,  fee  elfewhere  that  if  Ift  be  acfuitted  '^v>*  fihny^  be  may  be  earmgwei ^  e^^ ^ 
itny  time  before ;  but  judgment  of  death  can  be  but  once  ;  for  he  cannot  die  twice. 

Br.  Corona,       2.  Where  2  appeals  arc  againfl  one  and  tbefamt  man^  and  be » 
pl.  i3.citea  convii^f* 
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Ci9^*ine4^  tbi  fiiit  of  the  one  firft,  he  cannot  be  convi£led  at  the 
fuit  of  the  other,  and  therefore  thev  were  reftored  upon  inquiry  of 
the  frelh  fuit>  and  of  the  property,  ore.  And  fo  fee  that  a  man  mall 
not  have  but  one  judgment  of  death ;  and  in  appeal,  if  the  defen* 
dant  has  his  clergy,  the  plaintiff  (hall  have  reiUtution.  Br.  Ap- 
peal^ ^K  !!•  cites  44  £.  3.  4-4* 

3#.If  a  man  be  convi^ed  of  one  felony  and  adjudged  to  be  hangedy  Fitah.  €•• 
by  this  all  appeals  of  any  other  flony  done  before  it  are  determined  i  *^*^%^^ 
for  a  man  can  die  but  once,  and  one  judgment  of  death  ferves  for  **^' 
all  felonies  before  ;  and  y«t,  bccnufe  the  king  pardoned  the  execution 
Gafcoigne  awarded  the  felon  to  aiifwer  to  the  appeal  of  a  felony 
don^  before,  which  was  againil  the  opinion  of  Huls,  for  appeal 
once  determined  cannot  revive,  therefore  quaere;  for  it  is  hard 
Co  prove   the   appeal    to  revive.      Br.  Appeal,  pi.  JO.  cites   6 
H.  4.  6. 

4.  In  appeal  the  defendant  pleaded  Not  guilty,  and  two  other  ap^ 
peals  were  brought  againft  him,  and  he  wzs  found  guilty  in  ally  and 
three  judgments  given  Jeverally  that  he  fhould  fafFer  death,  and  thefe 
entered  ftverally  upon  each  appeal^  and  every  inquefl  found  that  the 
parties  made  frefh  fuit,  by  which  they  were  reftored  to  the  goods 
in  the  appeal,  and  writ  awarded  to  the  feveral  bailiffs.  Br  Appeal^ 
pi.  93.  cites  4  £.  4«  II. 

5.  In  an  appeal  of  murder  for  the  death  of  his  brother  H.  the  a.Le.  i6ow 
defendant  pleaded^  that  he  was  oiitofoitt  indiSiedfor  the  death  tf^the  P^-  »95« 
faid  H.  which  he  fet  forth,  upon  which  he  was  arraigned^  ana  con*  1}  r^^'^bo- 
feffed  tbefame^  and  prayed  his  cUrgy^  upon  which  the  court  advifed,  rough  v. 
and  pleaded  over  to  the  felony  and  murder  Not  guilty,  and  upon  a  Holcroft, 
demurrer  to  this  plea  the  court  confidcred  the  ftatute  3  H.  7.  cap.  SX.argue^ 
I .  by  which  it  is  *  enabled,  that  if  the  person  indited  {hall  be  arraigned  citcU  4  Rep', 
within  a  year^  ice,  and  acquitted  or  attatntedy  yet  the  party  may  have  45- ^'  4^*  ^ 
an  appealy  but  in  this  cafe  the  defendant  was  neither  acquitted  or  at'  ^"^^^^vcd, 
faintedy  fo  that  the  ftatute  docs  not  extend  to  it,  and  the  opinion  of  ,3,*J[p.*jy. 
the  court  was,  that  an  appeal  would  not  lie*     And.  68.  pi.  142.  s.  c.ad- 
Pafch.  20.  Eliz.  Burgh's  cafe.  judged  thai] 

®  this  cafe 

was  out  of  the  (latule^  and  being  penni  concerning  the  life  of  a  man,  and  made  in  reJftrsInt 
of  the  commnii  Uw,  was  flot  to  be  t.iken  by  equity^  but  is  cafus  omilfus,  and  left  to  the  common 
law.— — .S.  C.  ciictl  per  C<»kf,  Arg  as  holdeii,that  where  the  party  is  convicted  at  the  fuit 
of  the  queen,  appeal  doc*  iM>t  aftcrwiuds  lie.— After  clergy  prayed,  though  the  court  wil^ 
advife  upon  li,  and  it  be  not  »ctu:)lly  allowed,  it  is  a  gond  bar  to  an  appeal,  z  Hale's  Hift. 
p.  C.  251.  cites  S.  C— — See  Kelyng's  Rep.  107.  Mich.  S.  W.  3.  Armftrong  v.  Lifle,  S.P. 
accordingly.— 1  Hawk.  PI.  C.  377.  cap.  3<.  f.  11.  fays,  it  feems  to  have  been  long  fettled^ 
that  DOC  only  he  who  has  been  admitted  to  his  clergy  on  a  convi6lion  of*  manflaughter  upon  an 
indidlmenC  of  munier,  but  <dfo  th.^t  he  who  being  called  to  judgmri>:  on  fuch  a  conviction  has 
prayed  his  clergy,  but  has  not  been  adliially  adm  tted  to  it,  may  bar  any  fubfequeot  appeal  for  th« 
fame  death  as  he  mij^ht  by  the  common  law  ;  and  as  to  the  objeAion  to  the  feeming  abfurdity, 
that  if  the  law  he  fo^  he  that  h:is  his  clergy  on  a  conviction  of  manflaughter  will  be  in  a 
better  cafe  than  if  he  had  breu  wholly  acquitted,  it  m.\y  be  anfvvered  that  this  does  oot  depend 
€>n  any  reafoning  from  the  nature  of  the  thing  but  from  the  l^atute  of  ^  H.  7.  cap.  i.  which 
exprefsty  lakes  aw;«y  the  plea  of  autrefnits  acquit  in  this  cafe,  bnt  by  fuffering  even  peribns 
attainted  on  an  Indictment  of  death,  who  have  been  admitted  to  their  clergy,  to  plead  fuch  ad* 
siidion  in  bar  of  an  appeal,  plainly  feems  to  have  intexuled  to  leave  the  benefit  of  the  clergy  as  it 
ftuod  before. 

6.  One  indi£le4  of  murder  yn&  found  guilty  of  man/laughter.     Af-      *-  ^^^  ■' 
tcrwards  an  appMl  was  brought  againft  hitn^  and  alfo  agaiiUl  others  t.^i.^i^Bi- 

S  f  2  ^S  bithe's  cafe" 
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aXm^Goffv.  at  accejfories  after  the  fazl.  It  was  moved,  that  the  principal  aftir 
refoive<f '^  «.'zi'/J?/5«  had  his  clergy^  and  was  never  attainted,  and  therefore  the 
^ndf3>s/  acceflbries  to  be  dilcharged  ;  and  per  tot.  cur.  if  the  principal  had 
that  the  law  his  clergy  or  pardon  before  his  judgment^  though  it  were  after  con- 
rtic^^rtnct  *^  vi(ftion,  the  acceflbry  mall  be  difcharged  ;  but  if  he  prays  his  clergy 
pal  on  his'  ^^^^  ^^  ^^^  ^^^  his  judgment,  as  well  he  may,  or  if  he  be  paHtaaedi 
arraign.  yet  the  acceifory  fhall  be  arraigned.  And  after  Coke  AMfHe^ 
^T^thU'ft-  General  agreed  the  difference  taken  to  be  good,  and  there^pQR 
%^%'n^  they  were  difcharged.  Cro,  £•  540,  541.  pi.  4,  Hill.  39  ^is, 
lore  jodg.    B.  K,     GofF  V.  Byby  &  al. 

ment  ob- 

faios  a  pardon,  or  hai  his  clergy  allowed,  the  accelTory  is  thereby  difcharged. 

Comb.  89.  y.  Ip  ai^peal  of  murder,  the  defendant  ^Zr^^^f^  that  he  was  in- 
tdznifdvs  ^^^^^9  ^^^  convicted  of  manjlaughter^  and  no$  of  murder^  prout  patct 
that  all  the'  pcr  recordum,  and  that  he<vas  clericus  ^^paratus  fuit  hgere  ut 
jufttces,  ex.  clericus,y /A^  r^Kr/  would  have  admitted  h*m^  znd  that  he  is  Ac 
1^a)ec!iufe  f^Oie  perton,  &c.  The  appellant  demurred.  The  truth  was,  that  after 
ft  was  ad-  thc  convi6lion,andbefore  the  fcntence,  an  appeal  was  broughtfothat 
jonmed  it  the  defendant  had  not  an  opportunity  to  pray  his  book.  This  cafe 
th^lT  Che-  ^^^  argued  in  Hill.  3  Jac.  2.  in  B.  R.  and  afterwards  in  Trin.  4 
qncr  Cham-  J^c.  i.  and  the  Ch.  J.  delivered  the  opinion  of  all  the  judges  (except 
b^r  propter  Street  J,)  who  were  afTemblcd  at  Serjeant's  Inn  for  that  puipofe, 
difflcalta-     ^g(  jijjg  ^2^5  jjjQ  go^j  pi^^  jy^j  ^^^  jj^g  court  ought  not  to  a(k  the 

ol^^pinion  prifoncr  what  he  had  to  fay,  and  fo  to  let  him  into  the  benefit  of  his 
that  the  plea  clergy.  3  Mod.  156.  Goring  v.  Deering.  But  the  reporter  adds 
was  i  1 ;  for  tamen  quxre ;  for  it  is  othcrwife  reiolved, 

otherwifc  ^ 

theftatute  [3  H.  7.  cap.  i.]  would  be  of  no  ufet  it  Show.  507.  pi.  469.  S.  C  juft  <hen- 

tioned.  Carth.  t6.  S.  C.  fays  that  the  derend.int  nlfo  pleaded  that  he  demanded  the  booki 

and  uas  always  ready  to  read  when  it  fhould  be  required  of  him,  U  hoc  &c  fed  adjornatur.— 
S.  C.  cited  4  Mod.  ico.  as  to  the  opinion  of  the  judges  ;  hut  as  to  that  fays  qaapre  tamen  ;  for 

that  the  law  fecms  to  be  otherwifc. »       Carth.  it,  t8.  Mich.  3  Jac.  a.  B,  R.  {^cnixife  v, 

Welch  and  Pow^r  S.  P.  only  tlie  defendant  omitted  pleading  that  he  demanded  the  book  to  per- 
form his  clersYi  ^"^  pleided'  rliat  they  were  clerk>,  and  then  and  (till  are  ready  to  read  :  The  cafe 
y^3S  argued,  bat  nuthia;  faid  by  the  court* 

8.  The  words  of  the  ftj^tute  of  3  H.  7,  cap.  j.  are  general,  viz. 
in  an  appeal  brought,  or  to  be  brought,  and  therefore  extend  to  a\l 
appeals,  whether  antecedent,  cpncurrent,  or  fubfequent,  and  fo  it  is 
if  clergy  was  not  had  by  default  of  the  court,  i  Salk.  63.  pi.  3, 
Hill.  8.  W.  3.  B.  R.  Armftrong  v,  Lille, 

9.  Where  a  perfon  has  had  his  clergy^  he  (hall  have  time  to  pUady 
but  it  muft  be  ^aft  injianter^  and  as  of  this  day,  and  no  im- 
parlance entered,  12  Mod,  416.  Mich,  12  W,  3.  Wilmpt  v. 
Tyler. 

10.  At  common  laWy  if  a  man  wtls  indited  and  attainted  of  any 
felcny^  or  acquitted  upon  this  indiclmerit,  an  append  did  not  IJe,  for  ft 

w(u!d  be  in  vain,  for  an  attainted  perfon  is  dead  in  law  ;  but  bc- 
caufe  the  krn^  might  pardon  fuch  attainder  at  d)is  day  in  cafe  of 
the  killing  of  a  man,  be  the  offender  attainted  or  acquitted  before, 
if  he  has  not  had  his  clergy,  he  is  liable  to  an  appeal,  by  the  ftatute 
of  3  H.  7.  cap.' I.  but  all  other  felonies  remain  at  common  law, 
Jrnk.  160.  pi.  4. 

4  J.  In  an  appeal  at  bar,  the  appellee  W3,sfcimd guilty  ofmanf.avgh* 

ur 
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tit  BHfyi  whereupon  he  prayed  the  benefit  of  his  clergy  ;  and  the 
court  being  of  opinion,  that  t'.ie  ftatutc  that  gives  the  clergy  ex- 
tends to  appeals,  and  that  the  burning  in  the  hand^  being  no  part  of 
their  judgment,  the  queen  could  pardon  it,  according  to  Biggin's 
Case,  5  Rep.  50.  thereupon  the  appellee  was  itmnediately  dijchargid 
wi^hbtkt  baily  being  pardoned  by  the  late  -/&?  of  grace,  1 1  Mod. 
jj}4.  pi.  7.  Mich.  8  Ann,  B.  R.  Smith  v.  Bowcn.  X'lC^Ji^^X 

(N)     Procefs  and  Proceedings.       Sifv^^v—^ 

h    A  Ppcal  of  rape,  the  defendant  pleaded  Not  guilty,  and  was  Br.  Procefs, 

"^  let  to  mainprife  to  attend  the  inqueft,  and  after  came  noty  and  P?*  H^- 

capias^  alias  fcf  pluries  iflued,  and  was  returned,  and  he  came  not.  ^'j'fays  * 

Scott  awarded  exigent^  and  faid  that  if  he  appeared  pending  the  that  if  the 

exigent,  he  Oiould  try  to  remove  the  inqueft  ;  for  he  is  without  day  «*igcnt  be 

by  the  exigent^  and  he  cannot   take  the  inqueji  by  default^  in  as  }2^^\hcn 

much  as  it  was  in  cafe  of  felony.     Br.  Appeal,  pi.  54.  cites  i6.  it  feems 

Aff.  13.  clearly  thit 

2.  Br.  Appeal,  pi.  55.  cites   17  Aff.  I.  that  it  was  faid,  that  ^«»«»"'- 
before  this  time  there  were  no  nutinpernors  taken  in  appeal,  but 

pledges  rf  the  battaiL 

3.  Note  if  a  man  would  fue  appeal  of  felony^  robbery'^  or  larceny^ 
he  muft  come  in  full  county  within  the  year  and  day  after  thefaHy  and 

find  fufficient  pledges  to  profecutc^  and  immediately  make  the  coroner 
enter  the  appeal  in  his  roily  and  be  fent  to  the  bailiff  that  he  have 
the  body  of  the  appellee  at  the  next  county^  and  if  the  bailiff  teftiiies  in 
two  counties  that  Nbn  ejl  inventus^  then  the  appellee  Jhall  be  demanded 

from  county  to  county  till  he  be  outla^ved^  and  if  the  plaintiff  makes 

.  default  at  any  county ^  then  the  exigent  Jhall  ceafe  till  the  eyre  of 
the  juflices  in  this  county^  and  the  plaintiff  Jhall  lofe  his  appeal  f^r 
ever,     Br.  Appeal,  pi.  62.  cites  22  Aff.  97. 

4.  Infant  within  the  age  of  18  years  fued  appeal  of  the  death  of  his 
father  againji  f,  N,  who  was  thereof  indiSfedy  and  by  his  nonage  the 
appeal  was  abated^  and  the  infant  amerced,  and  the  amercement 
pardoned  becaufe  within  age,  and  not  awarded  to  prifon,  and  the 
defendant  arraigned  at  the  fuit  of  the  king,  and  pleaded  to  thecoun* 
try,  and  was  not  let  to  mainprife,  and  the  infant  prayed  venire  facias 

for  the  iingy  and  could  not  have  it^  becaufe  within  the  year  of  the 
deathy  in  ^ich  cafe  the  law  may  intend  that  another  may  have  the 
fuit  yet  within  the  year;  but  Knivet  faid  thzt  he  Jhall  deliver  the  [  CC2  1 
writ  to  the  Jheriffy  hut  no  inquejl  Jhall  be  taken  within  the  year\ 
quaere  if  k  be  intended  that  another  who  is  heir  within  the  year, 
and  of  full  age,  may  have  the  appeal,  as  where  the  infant  heir  dies, 
and  the  uncle  is  heir  by  his  death  whether  he  fhall  have  the  appeal 
after  the  infant  has  brought  appeal,  and  his  appeal  abated  by  in- 
fancy i  or  if  an  elder  fon  be  found  ?  Br,  Appeal,  pi.  75,  cites 
41  Aff.  14.  V 

5.  Appeal  by  a  feme  againji  three  of  the  death  of  her  hufband,  AnJ  it  was 

8    f  4  and  ^srceU  that 


$3agatjhAn  and  proctfs  continuid  till  fxigent  iflued,  and  dt  th  exigenf  t%o9  nm- 
luinft  tM  ^^^^  theAtfehis  in  the  county,  and  the  third  maig  drfauby  andnms 
acceflbiiet  outlowedj  and  ih^feme  eountid  againft  tbi  tw0  as  riceivers  rf  the 
ail  thtprim-  third  in  the  county  rf  Dorfet  afttr  that  the  third  bad  kiUid  her  ^ 
tMRir!)^'  rtfii  in  the  county  ofKent^  and  thfercforc  the  two  prayed  to  »  quit| 
verdiapr  &  non  allocatur  till  they  had  pleaded,  by  which  they  plea&d  Not 
outlawry,  guilty,  and  after  were  let  to  mainprize,  and  after  the  court  award* 
MDR  m^  ed  that  the  defendant  (hould  go  quit  for  the  caufe  aforeiaid.  Bn 
beapprifed  Appeal,  pi.  7.  cites  43  E.  3.  17,  18,  19* 

who  ire  principals  aod  who  acceflbriei.    Br.  Af^eal,  pL  7^  dCM  43  E.  3.  17^  i8«  T9. 

6.  Appeal  b^  a  feme  of  the  deadi  of  her  hufband  againft  thru 
generally^  one  is  outlawed^  the  others  render  themfehes  at  the  rr- 
igenty  and  the  plaintiff  counts  againft  thofe  2  as  aecejfiriesj  and  yet 
the  exigent  well  awarded,  becaufe  it  does  not  appear  in  the  appeal 
tvho  was  principal  and  who  accej/ory^  and  e  contra  if  this  had  ap-^ 
peared;  for  then  exigent  (hall  not  iflue  againft  the  acceffory,  til] 
the  principal  be  ouSawed.    Per  KnivetJ*    Bn  Appeal,  pL  79. 
cites  44  A(r.  16. 
S.P«  Br.         7.  Appeal  of  death  before  the  iheriiF  and  the  coroner  in  die 
i>i'*L4o '       county  of  H.  and  writ  and  came  to  them  to  remove  the  zjpfcai  into 
cites  4S.       B.  R  who  fent  it  accordingly,  and  becaufe  the  appellor  was  withr 
Aff.  3.  out  dav  in  the  appeal  before  the  Jheriff  and  coroner^jcire  facias  iffited 

to  maintain  his  appeal^  and  the  (herifF  returned  mhily  by  which  iC: 
/ued  ^cut  alias^  and  the  fherifF  returned  nihily  by  which  the  de- 
fendant prayed  to  go  quit,  and  could  not,  but  other  Jicut -alias 
awarded^  and  the  defendant  let  to  mainprife,  i&c.  for  it  may  be  that 
the  plaintiff  has  been  warned  in  another  county.  Br.  Appeal^ 
pi.  15.  cites  48  £.3,  21. 

8,  In  appeal  the  HicrifF  had  not  returned  any  pledges  de  pro^ 
fequendo,  but  becaufe  the  defendant  had  appeared  in  court  he  was 
'ut  to  anfwer,-  and  the  plaintiff  found  pledges  in  the  court.    Thck 
►ig.  218.  lib.  16.  cap.  I.  f.  8.  cites  Mich.  11  H.  4.  7. 
g.  T'he  writ  to  remove  an  appeal  was  directed  to  the  fiferiff^ 
which  ought  to  have  been  to  the  coroner^  and  therefore  d)at  which 
comes  here  by  fuch  writ  {hall  not  be  iaid  of  record  here.     Br. 
Appeal,  pi.  44*  cites  4  H.  6.  15. 

10.  The  defendant  pleaded  charter  of  pardon^  which  was  al- 
lowed, and  he  difmifred,  and  the  mention  of  the  pardon  was  /»- 
tered  upon  the  declaration  and  not  upon  the  indi&ment  whereas  ceffh 
procejjus  ought  to  have  been  made  upon  the  indi&ment  alfo^  by  which 
procefs  of  outlawry  ijfued  upon  the  indiSbnent^  and  the  defendant  out- 
lawed and  taken  by  Capias,  and  demanded  what  he  had  to  lay. 
Why  he  fhould  n'ot  be  put  to  death  i  and  he  caft  in  writ  of  arer^ 
and  Ihewed  the  allowance  of  the  charter  in  avoidance  *of  thebut- 
lawry,  &  ei  allocatur,  2nAfurety  was  demanded  of  him,  and  fcire 
facias  againft  the  lords  mediate  and  immediate,  and  there  it  was 
/urmifed  that  he  had  not  land  nor  tenement,  and  the  attorney  of 
the  king  confefled  it,  and  therefore  becaufe  be  had  been  twiee 
vexed  for  one  and  the  lame  filony^  therefore.^/  paid  hisfois^yitm 
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cnly*  2  d9%iM  pf  gUvesy  and  iiras  difmiiTed,  Br.  Append,  pi.  92. 
cites  4  £^.  10. 

*  !!•  Tne  appellant  Jhatt  be  /worn  that  his  appeal  is  truej  an4 
therefore  donee  of  goods  to  other  ufe  ibalj  not  be  compelled  to 
maintain  appeal,  for  he  (hall  not  be  compelled  to  fwear.  Br.  Ap- 
jpeal,  pi.  95*  cites  7  £•  4.  27- 

'  12.  Appeal  againJifouT^  alljball  be  named  together  in  the  procets 
till  it  comes  to  the  exigent^  and  then  the  plaintiff  Jhallaffign  wdq 
are  principals^  and^ho  accejfaries^  and  exigent  mall  iflue  againft 
the  principals,  and  procefs  (hall  be  continued  by  capias  againft 
the  acceflary,  for  the  acceflary  ought  not  to  be  attainted  by  pro- 
cefs jointly  with  the  principal.      Br.  Affife,  pi.  107.   cites  20 

?.  4-  7- 

13.  If  appeal  be  wfthout  day  by  demiji  of  the  iingj  there  if  Aft 

iing  pardons  the  defendant,  and  the  plaintiff  does  not  bring  hit  r/- 
fttaciment  within  tie  year  to  revive  the  appeal,  the  pardon  (hall  be 
allowed.     Br.  Charters  de  Pardon,  pi.  69.  cites  2  H.7.  la 

14.  An  appeal  was  brought  for  the  death  of  a  man ;  pending 
^e  appeal,  the  plea  is  difcontinued  by  the  king*s  death ;  a  re~attacb^ 
ment  ought  to  be  fued  within  a  year  after  die  king's  demife ;  the 
appellant  does  not  fue  it;  the  king  pardons  the  appellee  \  this  par- 
(don  (hall  be  allowed  without  awarding  a  fcire  facias  againft  the 
appellant;  for  it  appears  on  record,  that  the  appeal  is  extind; 
and  it  would  be  in  vain  in  this  cafe  to  award  a  fcire  facias.  By 
the  juftices  of  both  benches.  Lex  nil  figicit  fruftra.  This  cafe  is 
remedied  at  this  day  bv  the  ftat.  i  E.  6.  cap,  7.  the  appeal  cm-' 
tinues  notwithjlanding  the  king's  demife.  J.enk.  169.  pi.  29.  cites 
6  H.  7.  Fitzh.  Re-attachment  13. 

15.  In  an  appeal  of  murder  directed  to  the  wardens  of  the  Gnque  S.  C.  cited 
Ports,  the  writ  was  returned  in  B.  R.  and  filed,  and  the  defendant  ^^^'  '^'  ^ 
brought  to  the  bar,  and  becaufe  the  proceedings  were  void  by  reafon  171.  s.  c/* 


wards  he  v/as  executed  thereupon.    Cited  per  cur.  2  Ld.  Raym.  Rep.  159. 


Rep,  1290.  Trin.  8  Ann.  as  Cro.  E.  694.  [pi.  5.  Mich.  41  Eliz.  2|"  rb« 
B.  k.  and]  778.   [pL  12.  Mich.  42  &  43  EUz.  B.  R.]  Watts  v.  j,  mifprim- 

Brains,  ed,  and 

Ihould  be  M 
10  tbe  principal  cafe]  Watts  t.  Brains. 

16.  Wl^en  a  procefs  is  returned  in  appeal  another  ought  to  iffue  Bultt.  14 v 

injlantly  without  any  mean  day  betwixt,  for  then  there  is  a  cefla-  ^'^' Jj.f*  ^* 

tion  of  the  profecution,  and  abfolutelv  difcqntinued.     Refolved.  cordingly. 

Cro.  J.  283.  284.  pi.  4.  Trin.  9  Jac.  B,  R.  Bradley  v.  Banks.  Ycl^. 

105.  s.  C  ft 
S.  p.  held  accordingly,  and  fays  Chat  fo  is  Suroford  and  all  the  precedents  in  B.  R— The  cafe 
Was  a  writ  of  appeal  Has  returnable  quiiiden.  Mich,  which  was  i^  Oct.  whereas  it  (hould  be 
returned  a  die  Sandi  Mich,  in  15  Dies,  which  uas  16  Ocl.  and  the  capias  Itore  telle  the  %y^  OQu 
whereas  it  (hould  have  heen  attefted  from  the  firil  writ  returned,  viz.  16  OA.  and  retumablo 
o^abis  HilLirii,  all  which  Wiis  entered  on  the  roll,  and  fo  7  dayi  wmntd  Attwten  tbt  rttumo/tbt 
^*if  of  tiff  m1  and  tbe  awarding  the  cnpiiSf  and  this  was  objected  to  be  a  manifeft  difcomtinoance* 
And  though  this  was  faid  by  chr  oMier  fide  not  to  he  material,  it  being  all  in  one  term  (which  it 
but  ai  one  day  iu  law)  and  ttui  the  appeal  ante  of  tlie  party  aided  this  diicoutiiituocey  yet  all  the 
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court  refolved  that  ic  is  a  difcontinuance.    Cro,  J.  2S3.  pi.  4.  Trin.  9  Jae.  B.R.  BnAeyv.  Banks, 
Yelv.  204.'$.  C.  adjiidgcd  for  the  defendant  per  tot.  cur.  aiid  agreed  that  no  appearance  ^y 
the  defendant  in  appeal  will  aid  any  difcontinuancc  of  fuit.-  gulft.  141.  S.C,  and  S.F.  ac« 

cordiD^yf  and  the  writ  of  appe.U  wa^  qualhed  and  the  defendant  difcharged. 

17.  AH  'jurits  of  appeal  muft  be  nturnabU  in  B.  R.     z  Hawk, 
PI.  C.  156.  cap.  23.  f.  5. 

1 8*  An  appeal  of  murder  de  morte  viri  was  carried  down  to  be 

tried  at  nifi  prius  in  Yorkfbire)  where  both  pari  us  appiandy  but 

the  appellant  did  not  put  i?i  the  record  to  try  the  iflue.     It  was 

movea  that  the  appeal  being  not  tried,  it  was  either  a  nmfuit  w  a 

^  ^  difcontinuance.     But  Holt  Cb.  J.  was  of  opinion,  that  it  was  nd.- 

[  554  J  tber  i  but  ordered  the  appellant,  to  pay  cofts.  for  not  going  on  to 

trial.     12  Mod.  65.  Mich.  6  W.  &  M.  Sutton  v.  Sparrow, 
a  Saik.  5S9.       19.  The  return  of  a  writ  of  appeal  was  attaihiari  feci^  wbereas 
pK  I.  s.c.    J  J  (hould  be  attachiaviy  and  this  was  held  a  full  anfwer  to  die  writ. 
icoVding     4  Mod.  290.  Trin.  6  W.  &  M.  in  B.  R.  Wilfon  v.  Law, 

ly  that  this  return  w^  good.— —4  Mod.  290.  293.  S.C.  tho  court  held  the  words,  viz.  Attichiari 
feci  prout  milii  prxcinitur,  a  full  .infwm:  to  the  writ.-— *Comb.  Z93.  S.  C.  &  S.  P.  and  Holt  Cb. 
T.  at  firft  thouglit  it  ill  unlefs  cured  by  the  defendant's  .-appearance ;  but  afcerwards  ic  was  ro- 
lolved  to  be  welt  enough.——— Garth.  331.  333.  S.C.  it  S.  P.  and  the  return  held  goody becaofe it 
is  faid  to  be  done  yirtute  brevis,  which,  by  the  conclufion  pr.ratum  babeo,  amonnts  to  acuchiavi. 
But  per  Hoi:  Ch.  J.  it  would  have  been  ill  if  the  words  (virtues  brevis)  had  been  omitted. 
JLd.  Raytn.  Rep.  20.  S.  C.  &:  S.  P«  and  the  rerum  adjudged  good,  becaufe  it  was  vinute  brevis  pne« 
di€ti  prout  mihi  pratci pit ur— Skin.  552.  S.  C.  k.  S.  P.  and  the  court  held  it  all  Oiie. 

But  if  the  tilurtt  of  the  <ufrit  h  noigbt  this  will  noi  be  hei^d  by  tbt  Atjindend  apptirrance^  for  ap- 
pearance  helps  only  when  the  party  Comes  in  and  pleads  to  ifTuC)  but  not  when  he  comes  in  a-vd 
chaUenges  the  procefs  upon  ine  account  of  its  defe^.  Per  Eyre  J.  r  Satk.  59.  pi.  a.  Trin.  6  W. 
IcM*  in  B.  R.  in  cafe  of  Wilfon  v*  Laws.*— ^S.  P.  by  Eyre  J.  accordingly.  Ld.  Raytn*  Rep.  21. 
•-— S.P.  heW  accordingly  per  cur.    Carth.  334.  in  S.  C, 

Skin.  670.  20.  The  defendant  was  indiSled  at  Carlifle  of  murder^  and  found 

pi.  6.  S.C.  guilty  of  manjiaughter.     The  brother  of  the  deceafed  immeaiately 

Holt^h  T.  exhibited  his  biU  of  appeal,  and  the  appellee  was  arraigned  upon 
the  appeli^  the  appeal  fortbwtthy  and  being  put  to  anfwer  he  refufed  to  pUady 
onght,  after  and  nothing  more  was  done  then.     Afterwards  a  certiorari  to  rc- 

returncd*^  move  the  indiftment,  and  a  hab.  corp.  to  remove  the  perfon  into 

upon  the  B.  R.  was  granted  though  oppo(ed  by  the  appellant,  and  be  wa^ 

certiorari,  brought  to  the  bar  in  cujlodia  and  the  returns  fUed,  and  he  was  co9a' 

fa^  a^tinft '*  '"'"'^^^  ^0  ^*'  marJhaU    The  court  held  that  the  appellant  is  not  dc- 

the  appcl-  mandable  at  this  time,  becaufe  by  the  certiorari  he  had  n9  day  in 
lant  ad  pro- '  court.     And  therefore  in  fuch  cafes  the  only  courfe  is,  for  the  pri- 

fequcn-  foner  to  fue  out  a  writ  of fcire  facias  againji  the  appellant,  reciting 

thfcaftJcli  the  whole  matter,  and  fo  to  warn  him  to  appear  at  a  day  certain  to 

Innt  hasno  profccute  his  appeal  in  this  court;  and  then  if  the  appellant  (hpuld 

f^Saik*  6^  make  default  on  that  day,  the  court  upon  demand  might  nonfuit 

S.C.&s.p!  him,  but  not  otherwife.     Sed  per  cur.  the  appellant  may  come  in 

and  a  fcire  gratis  if  he  will,  and  profecute  his  appeal  without  a  fcire  facias. 

facias  being  Q^^^  ^95.  I^ilL  8  W.  J.  B.  R.  Lifle's  cafe,  [alias,  Armftrong  v. 

talfCen  out       t  */i     t 

returnable     l^Ui^-J 

at  a  common  tUiy,  and  no  return  being  mAde  by  the  fheriff,  the  prifoner  moved  again  for  his  dif- 

chai  gc  \  but  tlie  court  told  h  m  tliat  he  iiiufl  take  a  new  d.iy  an\l  procure  a  return^  unlefs  be  c  n 

get  the  appellant  ti)  appear  giaii%  as  he  m.iy  if  he  plcafcs. 

21.  A  civil  caufe  is  always  arraigned  on  the  plea  fide^  unlefs  it 
comes  in  by  attachment*    Per  cur.  and  Mr.  Afton  (aid  that  appc:il, 
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Mvhcther  by  writ  or  bill  was  always  arraigned  in  Englijh  on  the  plen 
Jidey  unlefs  it  came  by  certiorari  \  for  then  it  was  ruled  on  the  crown 
fide ;  and  accordingly  it  was  ruled  in  this  ftfe,  but  not  to  make 
a  precedent,  i  Salk.  62.  Hill.  8  W.  3.  B.  R.  in  cafe  of  Armftrong 
V,  Lifle. 

a2.  The   conviSiion  being  returned  by  certiorari^  the  appellant  iSalJc.fio, 
would  have  taken  exception  to  it ;  but  Holt  Ch.  J.  would  not  al-  fj^J'* tv! 
low  it,  and  faid  that  they  are  Grangers  to  this  record,  and  they  have  this  is  tha 
not  any  privity  or  authority  to  take  exceptions.     Skin.  670,  671,  king's  r«. 
pi.  9.  Mich.  8  W.  3.  B.  R.  in  cafe  of  Armftrong  v.  Lirte.  t^hfc'h  ?hc 

appellant  cannot  aflign  errors ;  for  he  is  a  ftranger,  and  perhaps  the  prifoner  has  releafed  thefe 
errors  to  the  king,  and  the  appellant  has  no  warrant  of  attorney,  and  ought  not  to  fpcak  or  be 
heard  in  the  caufe»  Comb.  411.  S.  C.  &  S.  P.  and  Hult  Ch.  J.  faid  that  none  but  the  kia|^ 

or  the  prifoner  caa  ailign  error  in  the  convi^ioa. 

23.  On  the  day  on  which  an  appeal  was  returnable^  it  was  mov«- 
cd  that  the  appellant  (hould  be  demanded.  Per.  cur.  There  is  no 
writ  returned,  fo  no  appeal  pending  5  and  the  fheriff  has  all 
this  day,  the  court  fitting,  to  make  a  return ;  but  it  was  agreed  if  [  ^^^  j 
the  writ  were  returned^  they  might  come  and  have  the  appellant 
demanded,  and  if  he  did  not  come,  they  (hould  be  difcharged  ;  and 
a  motion  for  appellant  that  the  Jheriff'  Jhould  return  his  writ  waj 
denied,  there  oeing  no  affidavit  that  it  was  delivered  to  the  Jheriff^ 

12  Mod.  349.  Pafch.  12  W.  3.  Stout  v.  Marfon  &  Cowper. 

24^  An  appeal  was  brought  ly  an  infant^  and  the  Jheriff  delivers 
•it  up  to  him^  who  cancels  it.  Adjudged  a  contempt^  and  the  (heriff' 
fined.     12  Mod.  372.  Stout  v.  Towler,   . 

25.  Note  in  appeal,  the  year  having  expired^  the  appellant  •r^vZi/ 
not  have  a  new  writ  ofcourfe^  and  for  this  they  petitioned  the  lord- 
]ceeper  for  a  new  writ,  who  affembled  Treby  Ch.  J.  of  the  Com- 
moii  Pleas,  Sir  John  Trevor  Mafter  of  the  Rolls,  and  Juftice 
Powell  to  advife  of  it ;  who  all  agreed  it  was  difcretionary  to  grant 
one  or  no ;  but  agreed  it  was  not  proper  to  do  it.  12  Mod.  375. 
Pafch.  12  W.  3.  in  cafe  of  Stout  v.  Towler. 

26.  Where  a  man  is  bailed  upon  an  appeal  of  murder  to  appear 
from  day  to  day^  if  he  makes  default  it  (hMi  be  recorded,  and  procefi 
ihall  go  againft  his  bail,  and  a  capias  againft  bimfelf ;  and  if  he  does 
pot  make  default,  but  comes  in  difcharge  of  his  bail,  he  fhall  be 
committed  as  at  firft  \  per  Holt  Ch.  J,  1%  Mod.  428.  in  cafe  of 
More  V.  Wats. 

27.  In  writ  of  appeal  there  ought  to  be  15  days  between  tefteand 
return.  Admitted.  ;  Salk,  63.  pi.  4.  Pafch.  13  W.  3.  B.  R* 
Wilmot  V,  Tyler, 

28.  The  original  writ  of  appeal  ought  |o  be  returned  Non  eji 
inventus  before  2l  capias  awarded  \  per  cur,    |2  Mod.  554.  Trin» 

13  W.  3.  Anon. 

29.  After  acQuictal  on  an  indictment  for  munler  an  appeal  was  i  Salk.  ^tu 
brought,  and  the  judge  of  aflife  gave  the  appellee  time  to  the  next  ^^?S.^5 
affife  ;  but  in  the  mcaa  time  the  appellant  brought  an  habeas  corpus  Mich.\     ' 
and  certiorari  to  r^mofje  the  body-^  &c.  and  the  record  into  C.  B.  and  Ann.  B.  R. 
afterwards  at  a  Judge's  chamber  the  parties  agreed,  and  the  appellee  theS.C. 
t<?ing  bailedj^  he  appeared  upon  Jjis  recognizance,  zni  produced  a  j^snotip^ 

reUafc 


$55  appeal. 

F^<'*7^     nUafi  from  the  appcQant,  and  moved  duit  he  might  be  dtTchareed, 

s.c  & s'p!  ^  couniel  aippeared  for  the  appellant  to  content.    But  per  Hok 

Mcordia&.    Ch.  J.  tb^  habeas  <(fff^  ^^  certiorari  muft  hi  nturmd^  and  then 

ly*  Ifae  court  wi|l  be  poifefled  pf  the  record,  and  the  afteUu  mufi  be 

arraignedj  and  then  he  may  plead  the  reUafe  loriftbe  appeiiant  is 

not  ready  at  the  return,  iic.  to  arraign  the  appea!,  or  du$  noi  ap^ 

'     pearj  be  may  have  a  Jcire  facias  againft  him  to  compel  him  to  it; 

0nd  if  he  does  come  in  at  the  return  thereof,  he  JboU  be  mMfuii^  aad 

yet  the  appellee  is  not  thereby  difcbarged  \  for  here  being  a  record 

.^ainft  him  in  Court,  he  mufi  be  arraigned  at  tbefmt  ef  the  f»^ 

and  then  he  may  plead  AMterfoits  acquit,  &c.    3  Salk.  39.  CuUi- 

ford's  cafe. 

30.  There  muft  be  4  bail  in  an  appeal  s^  murder;  per  ciir« 
1 1  Mod.  2|8f  Paf^hf  ^  Ann*  B,  JL  in  cafe  of  Young  t.  Slaughter* 

31*  In  appeal  the  defendant  was  brought  up  on  the  return  eftbe 
turit^  whereof  notice  had  been  given  to  the  appellant,  and  that  the 
iourt  would  be  nmved  to  bail  him,  The  plainaff  not  appearing,  the 
court  was  moved  either  to  difcharge  or  bail  him  ^  but  it  was  then 
denied,  becaufe  they  would  confider  if  there  were  not  4  days  of 
giace  in  this  as  well  as  in  other  a£Hons  for  the  party  to  appear  in  j 
and  then  being  brought  up  again,  Lee  J.  faid  that  it  appeared  by 
4  Mod.  99*  that  the  parties  have  4  days  to  appear  in,  and  dicre- 
upon  was  remanded  till  the  laft  day  of  the  term,  when  die  ap« 

Sdlant  not  being  ready  to  count  againft  him,  he  was  difcharged, 
amard.  Rep*  in  B.  R.  423.  Hill.  4  Geo.  ^.   Tnck^  v,  M^^PT* 

HOB* 


C  SS^  ]  (O)     Writ  abated  in  what  Cafes.     And  the  Efied 

tl^ereof. 

Attheeom*  i,  t  E.  I.  n  Raviiet  that  fu  appeal JhaO  be  abattd ft  fo»k  as  hovt 
S^e^-  top.<i.^  been  betmfore.  "■ 

cepcioDS  were  alloived  Co  the  plaintiff  in  a^ipeal  of  d^ach,  that  ibi  plaiittiffmms  not  prtfae  at  the  mor- 
tal wound  given,  or  felony  done.    %  Inft.  317. 

•  If  the  writ  of  appeal  i1r>th  eomprththd  lU  fpfr'uil  nat.n^  viz.  That  C^e  hufband  or  anccAor  wxs 
liamftdiffndendAy  or  by  mifuiv4htMr$,  the  writ  of  his  ouh  (h.'uin^  (hall  ah^tte;  for  an  appeal  h& 
not  of  fuch  a  kiUinjr,  hecnufe  the  end  of  the  appeal  uf  deaih  is,  chat  the  appellee  may  have  judg- 
ment  of  death,  viz.  Death  for  death,    i  Inft.  3 1 7. 

Thii  clauf?,  if  uken  hy  itfelf  generally  and  literally,  as  fomc  have  taken  it,  extends  to  all  ap. 
peals,  as  of  death,  robhery,  rape,  felony,  maihem,  &'c.  but  the  words  themfelves  fhew  that  ihif 
w6t  is  only  extended  Cn  the  appeal  of  the  death  of  m^n  ;  .tiul  thercfoiv  appeals  of  nbbtry^  r«^-, 
amd  other  ffhmy  and  muubtm,  art  tm^uBkn  jAri  ad  \  foi  the  mischief  was,  as  ha»  been  faid,  in  tlie  cafe 
of  the  death  of  man.    2  Inft.  i%f,     ^ 

Br.  Impri*  2.  In  appeal  againft  baron  and  feme  and  another^  die  baron  dfed 
fonmcnt,  pending  the  writ^  and  procefs  was  prayed  againft  the  feme  and  Ac 
P .  9.  cites  ^j  perfon,  becaufe  the  writ  is  not  abated  by  the  death  of  the  ba- 
ron. Candi(h  faid,  that  the  feme  upon  this  writ  (hall  not  be  com<f> 
pelled  to  anfwcr,  and  you  may  have  new  writ  upon  fuch  caufe 
without  being  imprifoncd  j  for  it  is  not  abated  by  your  de&uh. 
Br.  Appeal,  pi.  i6.  cites  50  £•  3.  i. 

3-  In 
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3.  In  appeal  of  felony  brought  agalnjl  cfena  cvuert  without  her 
baron,  &e  (ball  be  named  by  her  name  of  baptifm,  zxAfeme  offucb 

a  wMi.    TheL  Dig.  S^*  1'^*  ^'  ^^P*  2*  ^*  ^*  ^'^^^  '  H*  4-  5- 

4«  In  appeal  of  maibem  the  ft/riV  ic;<7x  <^n/r47  tacem  regis  R.  zfii 
the  declar^0H  was  centra  paam  regis  nunc  It.  4.  by  which  the 
defendant  went  quit  without  fine.  Br.  Variance,  pi.  107.  citea 
8H.4.  2t. 

5.'«fli.fimie  fued  appeal  by  name  ofGaly^  where  hefnanuivaf 
Jioaf%  and  ^ter  the  defendant  had  imparled,  (he  came  and  faid 
that  her  name  was  Joan,  and  it  was  examined  if  covin,  &c.  and 
it  was  found  that  no  covin,  by  which  ihe  went  without  making 
fine.  Quaere  if  Ibe  (ball  have  new  appeal  by  name  of  Joan.  Br* 
Appeal,  pi.  38.  cites  9  H.  5.  i. 

6.  Appeal  by  feme  of  the  deatb  cf  ber  fatber.  The  court  fhall 
abate  it  ex'officio.     Br.  Office  del,  &c.  pi.  29.  cites  10  £.  4.  7. 

7.  Appeal  of  deatb  was  taken  in  London^  and  after  ifliie  of  Not  TfBn«pp«1* 
guilty,'  and  proceis  made  s^nft  the  jury  which  remained  for  de-  ^*"^  '•''»"«* 
fiiult,  &c.  the  plaintiff  difcontinuid  his  fuit,  and  becaufe  tbe  indi^*  pe^^^^w- 
ment  was  in  B,  R»  he  brought  appeal  there ;  and  by  the  reporter  a  former 
the  laft  appeal  (hall  abate,  becaufe  the  firft  appeal  in  L.  put  his  life  J »'  ^^  *^'" 
to  jeopardy  once.    Br.  Appeal,  pi.  103.  cites  16  £.4,  ii.  wh^onht 

hach  appeared,  the)  defendant  may  plead  fnch  former  appeal  in  abatement  of  the  fccond,  unlefc 
the  firlt  were  hy  bill  before  the  Iheriff  and  coroners,  which  is  of  fu  little  regard  chat  it  (ball  not 
be  pleaded  in  abatement  of  a  fecond  before  it  is  removed  into  the  king's  bench  hy  certiorariy  nor 
even  then  till  it  appear,  by  the  plaintiff's  appearing  upon  it,  &c.  to  have  been  removetl  by  him, 
and  not  by  a  ftranger.    a  Hawk.  Pi.  C.  Abr.  173.  f.  76.-^»a  Hawlc  PL  C.  19^  pip.  23.  f.  ti4« 

8.  If  the  defendant  in  appeal  pleads  mifnofmer  of  bis  fur^name^  If  one  of 
the  appellant  may  aver  that  known  by  the  one  name  and  tbe  other.  ^^«  <lefen- 
2  Hale's  Hift.  P.  C.  238.  cap.  30.  cites  i  H.  7.  29.  a.  doth  n^"*  1 

9.  But  if  mifnofmer  be  pleaded  of  the  chriftian  name^  the  appel-  appear  b« 
lant  muft  take  ifTue,  and  cannot  plead  that  conus  by  the  one  name  ^^^^''*"V* 
or  the  other.    Ibid,  cites  S.  C.  and  21  E.  3.  47.  b.  "y^Xad 

b  f.rt  Oh  wti:  purcbufftif  it  is  a  good  plea  for  any  of  the  defendants  who  appear,  chat 

there  was  not  ^t  the  ti.ne  of  the  furcbafe  eftht  Hu^lt,  nor  hath  beeny^*,  any  jutb pfrfm  f   r  ^ -y  1 

in  rerum  tijtjra  as  fiich  defendant,  &c.  Whereon  if  itfue  bo  joined  and  foand  for  the  L  j5/    J 

pleadefy  the  writ  lhi«ll  be  abat^  as  to  all  the  defemlaats.    Hyt  it  is  no  good  plea 

that  there  is  mfueb  ^'jon  at  A,  U,  nfCytOftum^  &c.  becaufe  it  implies  a  itej^ativt  pngm^mt.    Neither 

can  a  man  plead  mijiie/ner  ef  any  one  bid  Inmjtifi    %  Hawk*  PL  C  Abr.  173.  pL  77.  ■>  Hawk. 

PL  C.  191.  cap.  23.  f.  it$'  S.  C.  • 

10.  In  an  appeal  of  murder  againft  W.  O.  of  B.  &c  yeoman,  Set  % 
and  M.  O.  of  B.  &c.  fpinfter,  alias  did'  M.  O.  fpinfter,  W.  O.  ^^^\^ 
did  not  come,  but  M.  O.  before  the  return  of  the  exigent  ap-  cap.  13.  u 
peared,  and  pleaded  to  the  writ  that  Jhe  was  a  gentlewoman^  and  mi  lot. 

m  fpinfter  \  (for  in  truth  (he  was  the  daughter  of  Sir  £dw.  Gorgey 
and  W.  0.  her  huflnnd  was  lilcewife  a  gentleman)  and  pleaded 
orer  to  die  felony  Not  guilty.  The  plaiaciiF  replied,  that  (he  had 
appeared  and  brought  a  Juperfedias  to  the  exigent  by  tbe  faid  m  Tnr, 
and  demanded  judgment  if  now  flie  ihould  be  admitted  to  plead 
this  mifiiofmer  to  the  appeal ;  and  thereupon  the  defendant  de« 
murred ;  but  afterwards,  upon  feeing  the  opinion  of  the  court,  fhe 
waived  it,  and  pleaded  Not  guilty,  and  then  the  parties  agreed. 
D.  88.  z*  pL  107.  1 'tin.  7  £.  6.  Allington  v.  Oldcaftel. 
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S.C.  cited  II,  Appeal  trf  murder  againft  4  by  original  writ  Thcf  d/ 
J^;^*y"*'  appeared  at  the  bar  at  the  return  of  the  writ.  The  plaintiff  vmdi 
have  deelared  again/}  them  as  in  cuftodia  marefchalli  \  but  the  oouit 
ruled  that  he  could  not,  unlefs  there  be  a  record  Quod  commxttitur 
marefchallo,  or  that  they  put  in  bsiil  \  and  the  writ  being  faulty  for 
want  of  addition  of  one  of  the  dtfendem$e%  be  would  not  declare 
againlf  them ;  whereupon  he  was  ddaiBfled  and  nonfuited^and  the 
defendants  difcharged.  And  if  he  had  declartd^  and  the  writ  hti  been 
abated,  it  would  have  been  peremptory  to  hinu  Cio*  £4  ftif»  |l« 
I.  Pafch.  40  Eliz.  B.  R.  Holland  v.  four  others. 

12.  A  writ  of  appeal  was  quafiyedfer  defeB^  and  it  was  there* 
tipon  moved  that  the  defendant  might  he  arraigned  upon  the  county 
though  the  writ  was  abated  ;  but  per  cur.  be  cannot^  becaufe  the 
count  is  founded  on  the  writ  which  is  abated,  and  cited  4  H.  6. 14. 
and  18  £•  3.  35.  and  upon  view  of  precedents,  he  was  afterwards 
difcharged.     Sty.  7.  Mich.  22  Car.  Moor  v.  Savage. 

i3«  A  feme  brought  appeal  of  the  death  of  her  huiband,  but  be^ 
caufe  it  did  not  appear  that  Jhe  was  a  wife  to  die  party  flain  at  the 
time  of  the  murder^  and  alfo  for  another  exception,  the  writ  was 
abated.  Sty«  7.  Mich«  22  Car.  More  v.  Savage* 
Show.  47.  i^  Appeal  for  the  murder  of  her  hu(band  againft  W,  W.lateef 
W^d,s^C.  iheparijb  of  St.  James  IVeftminfter^  in  Com.  Mii  The  defendant 
and  held  a  in  propria  perfona  venit,  and  craved  oyer  of  the  writ  and  return ; 
difcontinu-  and  then  per  J.  Si  attornatum  fuum,  pleads  in  abatement  that  there 
behig  no"  is  a  parifli  named  St.  James  within  the  liberty  of  Weftminfter,  but 
plea  at  all  no  parijh  named  St,  Janus'^ s  Wejiminjler  only.  The  plaintiiF  de- 
fer a  plea  murred,  and  the  caule  was  adjourned  till  next  term,  when  the  de* 
oueht  not*^  fendant  had  judgment,  becau(e  the  plaintifF  by  his  /demurrer  had 
to  be  re-  confefTed  the  matter  pleaded  in  abatement,  viz.  Thdt  there  was  no 
cetved,  and  fuch  parifh,  which  is  a  good  plea  ;  but  it  being  pleaded  per  attor- 
fo  the  fuit^  natum,  it  ought  not  to  have  been  received,  and  though  it  is  received  it 
nuedyorelfe  is  void,  and  by  confequence  Was  difcontinued  by  that  adjournment. 

perauorna-   j  SalL  59.  pi.  I.  Mich.  I  W.  &  M.in  B.  R.  Orbet  v.  Ward, 
turn  fuum 

is  furplufage^  and  then  it  is  well  enough,  nnd  fo  a  good  plen,  and  fo  quacunqiie  via  data,  it  is  agsinft 
the  plainti/f,  and  adjudged  for  ihe  d: fendant.— -Comb.  139.  S.  C.  Holt  Ch.  J.  faid  the  plaintiff 
Ihould  have  refufcd  the  plea,  and  have  taken  judgment  by  nihil  dicit ;  but  that  here  is  no  plea 
at  ally  and  fo  a  difcontinuance,  and  judgment  for  the  defendant.  ■  Carth.  54.  S.  C.    And  per 

cur.  this  is  a  difcontinuance ;  for  In  ihi>  cafe  the  defendant  could  not  make  an  attorney,  and  i(^ 
this  is  a  plea  by  a  ftranger,  aiid  in  effcdi  no  plea. 

r  CCR  1  15.  If  an  appeal  abates  for  a  falfe  return,  the  party  may  fuea 
*■.  "^  "^  ^  ^  new  appeal,  and  it  is  not  like  to  a  nonfuit ;  per  Holt  Ch.  J.  Ciiinb% 

294.  Mich.  6  W.  &  M.  in  B.  R.  Wilfon  v.  Lawes. 
la.  Mod.  l6*  I"  appeal  of  murder  hy  writ,  there  were  hut  11  dajs  be-^ 

4x6.  S.  C.  tween  the  tejie  and  return.  The  defendant  pleaded  a  conviction  rf 
but  s.  P.  manjlaughtery  and  clergy  allowed^  and  after  would  have  taken  ad- 
^oes  no  ap«  vintage  of  the  want  of  15  days.  The  court  held  that  this  is  cured 
Ibid  448.  hy  his  appearing  and  pleading  in  chiefs  for  the  reafon  of  the  15 
S  c.  thede-  jays  between  the  tefte  and  return  of  originals  is,  that  the  defendant 
pleaded  ^^^Y  ^*^^  fufficient  time  to  come  into  court,  computing  20  miles 
with  a  pro-  to  a  day's  journey,  according  to  which  computation,  if  the  defcn- 
teltaiidoi  (lants  arc  in  England,  they  have  time  enough  to  come  hicher; 
'  "      '  -and 
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and  if  he  would  take  advantage  of  this  defed  he  muft  plead  fpe-  that  h€ 
cially,  as  in  an  aflife,  not  attached  by  15  days.     And  final  judg-  ought  noe 
mem  was  given-     i  Salic.  63,  pL  4.  Pafch.  13  W.  3,  B.  R.  WU-  [l^^t^rT 
mot  V.  Tiler.  for  wane  of 

fufTicienc  number  of  days  between  the  lefte  and  return,  pro  placito  dicit  and  fees  forth  an  iiidi<5t> 
ment  at  the  Old  Baily,  and  convidtion  of  manflaugbter,  and  had  hU  cler^^v  allowed,  and  was  burnt 
in  the  hand.  After  argument  at  bar,  Holt.  Ch.  J.  at  another  d.iy  delivered  the  opinion  of  the  cowl* 
wherein  they  all  agreed  tliat  final  judgment  ought  to  be  given  ;  for  though  clearly  the  writ  is  ta4 
furivan^of  15  days,  between  the  tede  and  return,  yet  fince  he  appeared  and  pleaded  in  chief  h$ 
l^as  lo^  that  advantage  ;  and  judgment  for  the  defendant  upon  the  plea  in  ban  a  Hawlu 

P).  0^^185.  pi.  loi.  lays  tb:it  the  later  authorities  feem  to  incline  that  it  ought  to  be  abate4# 
becaufe  the  writ  is  the  foundation  of  the  whole  proceeding  ;  but  that  it  has  been  rcfulfed  to 
be  cured  by  the  party's  coming  in  and  {Reading  in  chief  ;  and  tliat  it  has  likewife  been  adjudged 
that  where  the  original  is  rights  all  defeats  in  the  mcfne  procei'^  are  folved  by  the  party's  ap- 
pearance. 

17.  In  appeal  of  murder  a  warrant  $/ attorney  was  ofFered  for  4Wod.  99. 
the  appellant,  but  difallowed,  becaufe  he  muft  count  in  propria  per-  §  °o^^!^n 
fona.     Then  the  appeal  was  arraigned  in  French,  and  delivered  in  Pafch.4\V. 
die  roll  in  Latin,  and  it  was  per  attornatum  fuum ;  but  the  appeU  &  M.  in 
hnt  was  prefent  in  court.     The  court  held  that  if  he  had  not  been  ^'  ^  *  g^^^* 
prcfent,  he  might  have  been  demanded  and  nonfuited  ;  but  it  had  not  with. 
not  been  peremptory,  becaufe  it  is  only  a  nonfuit  before  appear-  ft.uidingti« 
ancc  ;  and  the  court  allowed  the  words  per  attornamm  to  be  ftruck  ^•J^'^'^*^"^® 
out  of  the  roll,  becaufe  it  made  the  count  s^reeable  to  the  truth,  and  And  there 
the  parchment  is  no  record  in  court  till  filed,     i  Salk.  64.  pi.  5.  hc\\\^3i.fff^9 
Pafch.  4  Ann.  B.  R.  Loder's  cafe  ofpkr/o;'s, 

^  and  that 

being  returned  by  the  ftieriff,  the  appellant  came  into  court  and  prayed  thnt  hemic;ht  find  furciics; 
that  quarto  die  poll  the  appellant  appeared  per  attornatum,  and  then  the  defendant  was  arraigned  ; 
whereupon  the  defendant  prayed  to  be  difcharged,  becavife  appellant  c;in()oi  appear  by  attorney , 
and  fo  it  was  no  appearance,  and  confequently  is  a  difcontinuar.ee  uf  the  fuit  upon  record.  Xhc 
court  took  lime  to  confider,  and  then  the  appellee  wai:  broii-ht  to  rhc  barngain,  when  the  appel- 
lant tvas  there  m  perfon,  and  fureties  taken  ;  but  the  fiiing  the  war;.ini  of  attorney  was  rejedled. 
Per  cur.  The  defendant  upon  the  arraignment  fli  juld  have  pr.iycd  tliat  the  pUmtitf  be  demanded, 
and  then,  if  tie  had  not  appeared  in  perfon,  he  Hiould  be  nonfuited.  He  was  not  arraigned  again^ 
but  Che  fecondary  read  the  record.  The  dcfend;)nt  prayed  oyer  of  the  writ  and  return,  and  after 
reading  he  moved  that  it  might  be  entered,  as  it  was  ;  and  that  continuances  from  time  to  time 
might  be  entered,  in  regard  he  was  going  into  the  king's  fervicc,  which  was  granted.  Then  he 
pleaded  a  convidion  of  maoflaughter,  which  was  infifted  on  to  be  a  good  plea  m  bar  to  an  apped, 
of  murder,  kc,  and  had  his  clergy,  &c.  and  prayed  that  his  plea  nright  be  allowe<L  It  wa$  read 
by  tlie  fecondary.  la  Mod.  21.  Pafch.  4  W,  k.  M.  the  S.  C. 

18.  Where  a  writ  of  appeal  is  abated  in  B,  R,  the  appellant  S.  C.  te 
may  file  a  bill  of  appeal  againft  him^  as  in  cujlodia  marefcbatli^  &c.  ^'^'  J"^ 
and  fo  it  was  done,  and  the  appellee  arraigned  immediately  upon  \n^l, ' 
it.     And  Holt  Ch.  J.  relied  on  the  cafe  of  Watts  v.  Brains,  Cro.  Comyos's 
E.  694.  778.     2  Ld.  Raym.  Rep.  1290.  Trin,  8  Ann.  B.R.  p^^l^^^^' 
Smith  V.  Bowen.  Geo.  1. 1". R. 

•  in  cafe  of  Reeves  v.  TrindJe,  In  which  cafe,  becaufe  there  was  1  mifprifion  in  the  writ  of  apped^ 
wherein  ao  addition  of  ftate,  degree,  or  myftery  was  given  to  the  defendant,  it  was  prayed  that  the 
writ  aud  proceedings  thereon  might  be  qualhed ;  and  that  the  defendant,  who  was  before  coin- 
mitted  to  the  Marfhalfea,  might  now  be  charged  by  bill,  as  in  cuftodia  marefchaUi. 
And  the  court  quaihed  all  the  proceedings  on  the  writ,  and  the  appellant  (being  an  f  f  ro  1 
infant)  was  admitted  by  guardian  to  profecute  liis  appeal  againfl  the  appellee  in  cuf*  L  j  3  V  J 
todia  tntrefchalli* 


(P)  Arraignment 


55$  atlD^L 


(P)    Arraignmefit  after  Former  Arraigtltheiit.    And 

Pleadings. 

i.  T  N  appeal  of  dcath^  afUr  detkrathn  the  platnuff  was  hmt* 

^  J^uitidi  and  the  defendant  was  arraigned  upon  the  detlaratUii 

Mndfatd  that  of  the  fame  deaths  before  this  fime^  he  ivas  indiHed  and 

arraigmdy  and  pleaded  pardon  of  the  kingj  which  was  allowed  to 

him,  and  went  without  dav ;  judgment,  &c.  ajid  be  Jkewed  thi 

tharter  and  it  was  allowed  again*    Quod  nota ;  and  fo  fee  die 

plaintiff  had  appeal  afier  the  arraignment  at  the  fuit  rftbe  king^  an({ 

the  defendant  was  twice  arraigned:    Quod  nota**    Br.  Appod,  pL 

33*  cites  li  H.  4.  41.' 

Br.Corone,      2.  If  a  man  be  killed,  and  tltit  youngeft  fin  brings  appeal^  and  the 

§  c^-l!l!!!  P^^  '^  acquitted^  he  (ball  be  arraigned  a '-new  at  the  fuit  of  the 

2  Hale's       eldejlfon^  and  fo  life  ihall  be  twice  in  jeopardy.    Br/  Appeal,  ^^4U 

Hift.  P).  c.  cites  21  H.  6.  a8.  Per  Afcue. 

249.  cites 

S.  C.  that  Aocerfoits  acqnitis  n^plea,  becaufe  not  brought  hy  the  rt^ht  partf. 

^\  ^°  dT**       3*  ^^  ^^^  ^  1^  acquitted  in  appeal  brought  by  the  heir  he  fliall 

a.  C.   "  ^  ^  arraigrud  again  at  the  fuit  of  the  fenu.     Br.  Appeal^  pi.  41* 

cites  21  H.  6.  28.  per  Afcue; 
I  Salk.  6r.        4.  In  all  Cafes  where  an  appeal  is  commenced  bekw  and  after* 

bm  thca^'  wards  removed^  it  is  neceflary  that  the  prifoner  be  arraigned  df 

pellanc  is  ^^^^  tipon  the  fame  bill  or  appeal,  and  not  to  exhibit  a  new  hill  s^ainft 

not  to  make  him  here  incuftodia  marefchalli^  ice.    Per  cur.  Carth.  394.  HiB» 

t^Tfor     *  ^-  3-  ^-  ^  ^*''^'*  *^>  C*""^'  Armftrong  v.  LiAe.] 

the  arraignroeat  is  no  commencer  but  a  revif  or  (hereof  Ulte  i  re-furomons* 


(  QJ     In  what  Cafes  tht  Appellee  may  afterwards 
be  arraigned  at  the  Suit  of  the  King. 

5«irthe  I*  nrHE  plaintiff  in  appeal  brought  as  heir  was  barred  becaufe 
nlainciffhaA  X  he  was  not  next  heir  to  the  deceafed^  and  the  other  arraigned 
felbtdT    *^  *^  ^^^  ^^  *^  ^^^^'    ®^*  Appeal,  pL  53.  cites  15  £.  a. 

"l Contra  if  he  bad  been  an  Infam,    But' during  his  nonaf^e  the  appeal  (hall  ceafe  ;  «nd  fe  te 

that  an  infant  (hall  have  appeaL    Ibid. 

Xn  appeal  2.  In  appeal  of  robbery,  if  die  plaintilF  be  nonfuited  befwre  ap^ 
^y^^^r^^  poarancoy  and  no  mginour  founds  the  defendant  cannot  be  arraigiKd 
he^%'  upon  *c  appeal  for  the  king,  by  which  the  ji^ices  wrote  t§  the 
putrtneevtid  Jhcrifffor  the  indiUmtnt.    Br.  Appeal,  pi.  130.  cites  i  AC  5. 

there  ISM  ^  .... 

InSSmmt,  and  therefore  the  defendant  went  qoit ;  for  in  this  cafe  there  is  no  dedantion  nor  m; 
di^tment  upon  which  he  may  be  arraigned.     Br.  Appeal,  pi.  67.  cites  *7  Atf.  7. 

[^  1  But  if  the  pLnntif  be  ntrnfrit  after  affearance  the  defendant  ought  to  be  arra^ned 
5  ^^  J  at  the  fuit  ofthe  king,  though  he  had  been  acquitted  upon  the  indidreent,  and  oaifA 
to  have  been  put  to  plead  autcrfoits  acquit  i  Per  Holt  Ch.  J.  Ld.  Raym.  Rep.  556.  Fafch.  11 W. 
3.  in  cafe  of  the  kins  v.  Toler.  . 

3.  A 


appeaft  560 

3.  A  man  ttttid  a  man  who  is  eutlawed  offiknyy  there  none 
Hiay  have  appeal  as  heir ;  for  the  oudawnr  is  corruption  of  blood, 
bat  he  (hall  be  arraigned  at  the  fuit  of  the  king*  Br.  Appeal^ 
pi.  131.  cites  %  A(r.  3» 

4..  In  appeal  tfrMery^  excommumcathn  was  pleaded  in  the  plain* 
tifF,  by  M^ich  the  defencbnt  was  let  to  mainprife  from  day  to  day^ 
for  by  excommunication  the  fuit  of  the  partv  is  not  loft,  nor  can 
the  king  by  diis  have  fuit,  and  fo  fee  that  where  the  party  would 
have  appeal,  the  fuit  of  the  king  (ball  not  take  it  away,  Br.  Ap- 
peal, pU  ^0.  cites  3  Air.  II. 

5.  In  appeal,  die  writ  was  abatid  becaufe  habias  was  wanting  1*^  |>  Dig* 
in  the  original^  and  the  defendant  went  to  prifon,  but  was  not  ar-  ^^^l^'^ 
taigned  at  the  fuit  of  the  king,  becaufe  the  court  has  no  warrant  cite«  iVak: 
whin  the  writ  is  vitious^    Br.  Appeal,  pi.  53^  cites  13  AfC  ii.  '^  Hiu.  13 
and  16  E.  3.  accordingly.  ^i'  ,^^ 

S.  p.  accordingly.  ni.  .Br.  Corone»  pi.  78.  cite<  S.  C.  but  fays  that  Scott  arraigned  him  Tor  tb« 
kin|r  at  Newgate.  ■  ■  ■  S.  C.  cited  Rulft.  14a.  and  fays  that  an  appeal  varies  fiora  all  other  pro- 
iceeUiags»  for  there  fhall  be  mo  amndmna  of  a  writ  of  appeal ;  and  fays  note,  that  «n  that  cife  the 
defendant  Was  not  arraigned  at  the  fait  of  the  king,  aithonp.h  the  tourt  was  welVapprifed  of  tlio 
year  and  day  ;  the  realfon  of  this  there  given,  was  tliat  the  court  had  no  warrant  fo  to  do  wheii 
the  writ  was  vitious ;  and  the  court  woidd  not  fufier  the  writ  for  to  be  amended  ;  and  the  reafon 
of  this  is  becaufe  an  appeal  is  the  violent  porfoing  of  a  fubjeA  unto  deaili,  and  therefore  the  famo 
i)  to  be  taken  ftriAly,  and  tbat  in  aU  refpedh  in  favoren\  viuc. 

a  Hawk.  PLC.  zf  3,  214.  cap.  a;,  f.  i  f.  S.  P.  and  fa)^  th.it  he  ihAll  not  be  arraigned  at  the  futt 
cf  the  kiiig  upon^lhe  appeal,  but  ihaU  be  wholly  difcharged  of  it. 

6.  Ia  appeal,  the  defendant  pleaded  outlawry  in  the  appellor  in  S.  p.  chough 
trefpajsy  aiul  for  that  reafon  the  defendant  went  quit  without  ar-  S^Vf^"''^ 
raigning  at  the  fuit  of  the  king,  and  note,  that  this  appellor  feems  ^^li^^ 
to  be  approver^  who  is  arraigned  and  appealed  others;  for  the  theoutUw«^ 
plaintiff  in  writ  of  appeal  is  c2led  appellant  Br.  Appeal,  pi.  57.  rjbe^nsim^ 
cite  ,7  Aff  a6.        "^  Ct;';:'  . 

faid  that  he  luad  wt  it  of  errw  mwO /eating  thereof f  ic  non  allocatur.     For  after  the  outlawry  revttffd^  or 
fardan  obtained,  the  plaintiff  mny  bavi  otbtr  apftal,    Br.  appeal,  pl«   ii8.  cites  Fitzh.  Ullage  47. 
w  Mlbid.  146.  cites  18  £.  3/  and  Fitah.  Uiiawry  47. 

7*  If  a  man  be  killed  who  has  no  feme  norfon^  and  his  daughter^ 
fijtery  or  other  coufin^  who  is  a  feme  in  his  heir^  and  he  hat  an  uncle 
or  other  male  coufin  who  is  not  heir  but  of  the  kin,  ihe  fhall  not 
have  appeal,  and  therefore  the  appeal  is  loll,  and  upon  fuch  appeal 
the  defendant  (hall  not  be  arraigned  at  the  fuit  of  the  king  upon  ^ 
the  declaration ;  for  the  appeal  never  was  good,  and  yet  damages 
were  not  given  to  the  defendant,  becaufe  it  may  be  diat  he  (hall 
be  thereof  indided  and  conviAed  aC^the  fuit  of  the  king.  Br. 
AwKral,  pi.  68.  cites  27  Aff.  25. 

o.  In  appeal  by  infant^  and  upon  infpis^on  of  age  die  parol  de*- 
murredy  by  which  the  defendant  was  arraigned  at  the  fuit  of  the 
king  upon  indi£tment,  and  was  compelled  to  plead,  by  which  he 
pleaded  Not  guilty,  and  thereupon  was  let  to  mainprife  till  the  fuit 
of  the  party  be  determined.  Br.  Appeal,  pi.  1 19.  cites  32  AlF.  8. 
and  T.  1 1  H.  4.  94.  at  the  end. 

9.  It  is  (aid,  that  if  a  roan  be  indi£ted  and  be  arraigned  of  the 
indiSlment  pending  the  atfealy  the  Inqueft  fhall  not  be  taken  tiU  the 
iuit  of  the  party  be  paffed  by  nonfuit,  &c.     For  if  he  be  once  ac- 

Vot.  II.  T  t  quitted 


ipiHted  he  &a11  not  put  hislife  in  jeopsinljragani  for  tids^ofl&noes 
quod  nota-  bene.  Br.  Appeal^  pi.  lx.  cites  45  £•  3*  ^-'  ^^  ^^ 
£;  3»  24.  accordingly. 

*  10.  Two  are  indided  of  the  death  of  a.huflmnd^.die:  haUt- 
btoughf  appeal  aeainft'  the  oiU  wha  h  as^idtUd  by  nof^ait  t^ar  op" 
pearanee  efthe  other^  (he  flla)>  not  hanre  appeal  againft  the  otfaer^ 
nor  (hall  any  other,  by  iwhich  he  wois  acraigned-  at  thefuit  of  the 
king,  and  fo  fee  a  ftranger  has  adv«mage.of  the  record^  which  ift 
uncommon.     Br.  Appeal^  p4.  139.  cites.  4:^  Ai£  7. 

1 1.  In  appeal  of  robbery,  the  defendaiUis  amviJbdsmd  the  /Am- 
tifffardmed'  the  execution^  and  the  htr§g  redting  the  attmindir  pat" 
doned  the  execution  aifo^  and  becaufe  ne  filmy  wax  exprefsfy  piardned 
it  was  di/ailawed;  and  fo  it-feems  that:  by  the  rdet^  of  the  p^rtf* 
the  defendant  is  not  excufed  againft  the.  Icing  without  pardon  c^ 
the  king ;  for  where  the  plaintin  ceafes  his  appeal,.  jp«/  he.  JMl  h^ 
arraigned  upon  the  dedaratiati  fir  the  king»  Br«^  Appeal^- pL  27* 
cites  8H.  4.  22.  9 

12.  The  plaintifF  fliall  have  ap{^  aftir  the  arraignment' at  tbr 
fait  of  the  kingy  and  the  defendant  was  twice  arraigned;  quod  nota. 

Br.  Appeal,  pi.  33.  cites  11  H.  4.  41. 
Br.  A  ppeali       13-  If  a  man  be  arraigned  of  felony  and  acquitted  without  original^ 
^.  i9.atec   he  (hall  be  newly  arraigned  at  the  fuit  of  the  kins.     Br*  Q>rane. 

ingly  upon     P^'  35-  C'^^S  9  H.  5.  2. 

JU&  iU  origtnaL  ■  ^w  witere  he  is  arraigned  upon  jrood  erigimalf  as  good  ^peal  or  goad  tndiA- 

inentyand  isacquUteiU  and  the  mefm  /*r»ciffs  or  *4titrn  u  iU^  therie  he  (hall  noi  be  21  anocher  time 
arr<aignedac  the  fuit  uf  the  king.    Br.  Corune,  pi.  35.  cites  Si  C;  ht  S.  P.  accordingly. 

9.P.Br.Co«  14.  Where  the  plaintiff  is  nimfuited  in  appeal  a^r  declaratiom^ 
rone,  pi.  a9.  the  defendant  ihall  be  arraignedt  upon  the  dccbcatioa  for  the  king. 
tTZ^^  B^-  Appea^  pi.  44.  cites  4  H.  6.  15. 

fend;«Mt  ]y\e»de^  amcrfoits  arr/tt^ned  */ this  dtMhupw  an  inS^jima^  and  charter  of  ^im^xt^  had 
tiv^i  eof  allowance  ;  and  the  court  agreed,  ihat  he  might  plead  the  lirit  record  and  jihignicnt  of 
difchnrsre,  and  vouch  the  record  cherrof  ;  hut  if  he  pleads  the  pardon,  he  ought  tf>.fheiv  it  as  it  it 
fnid,  and  fo  he  did,  and  pleaded  it,  and  it  w  as  allowed  though  there  Wa&  vofiatut  m  tbt  xamt  a^dday  i 
bat  what  the  vahnce  wa3  do^not  appear. 

15,  Contra  after  the  writ  abated^  as  by  mifnofmer  of  die  riff, 

the  dcfbndant  mall  not  be  arraigned  upon  the  declaration  for  the 

king,  for  whtfe  the  writ  is  abated,  the  declaration  depending  upoi^ 

h  is  determined,  and  c&nnot  remain;  contra  upon  nonfuity  per 

Sti:ange.     Bn  Appeal)  pL  44.  ci^s4H.  6.  1$. 

M  ^k  PI         ^^'  ^"^  *^  defendant  mAy  Jay  that  the  fdaintif  bets  an  eUef 

c.^1^6.  cap,  brother  aHvt^  or  that  the  decedjtd  hat  a  feme  aBve^  and  if,  &e*  t© 

aj.i.  135/  the  felony  Not  guilty,  but  he  cannot  do  kh  where  he  is  arrengmoi 

upon  in£Sfment  at  the  fuit  if  the  king^  and  upon  thefe  cafes  upon 

appeal  fo  miftaken,  if  he  be  acquitted,  he  fh  \\\  never  be  arndgiwd 

again  at  the  fuit  of  the  king,  but  contra  at  the  fuit  of  the  party, 

becaufb  he  might  have  aided  himfelf  by  plea  before,  and  tberefim 

Volenti  non  ht  injuria,     Bn  Appeal^  pi.  41*  cites  21  N»6.  at^ 

per  Newton. 

.50  ifthefon       17,  If  a  femo  brings  appeal  of  the  death  rf  bor  fatkor  which  is 

^fXi^r^h'  ^S^*^*  *«  ftatute,  and  ho  is  acfmHtod^  yet  befliatt'be     ^  -^ 


a»un  at  the  fuit  of  the  king,  per  Afcue,    Br.  Appeal,  ph  41.  cites  ofhhfathfr* 

21  H.  5.    2U.  ,  Ja'J,cci,7ind 

the  defendant  is  acquitted,  yet  he  Ihall  be  arraisned  attain  at  th(  fuit  of  the  king,  which  Newton 
agreed  ;  for  it  appears  in  the  one  cafe  in  the  decUraiion^  and  in  the  other  by  the  record  of  the 
outlawry  ;  Quod  nota.    Ibid. 

1 9*  If  the  appeal  be  notgcadj  and  ^^  plaintiff  be  nonfuitid^  the  Though  tb« 
defendtuu  iluU  mot  be  arraigned  upon  it  at  the  fuit  of  the  king,  ^s^n^onS, 
if  it  appears.    Br^  Appeal,  pX  5.  cites  35  H*  6.  57,  58*  per  JVlarJc-  yet  the  h^g 

upori  It ;  aD4 
if  the  appeHee  be  acquitted  before,  he  mud  plead  it,  for  we  cannot  take  notice  of  it.  la  AfCod* 
374t  375  Pafch.  ra  MT.  3.  in  caie  of  Stout  v.  Towler. 

19.  A  man  was  indicted  o(  murder j  and  after  was  appealed  upon  [  c62  T 
the  lame  indii^ment,  and  for  variance  between  the  indiSiment  and 

the  appeal  the  plaintiff  was  nonfuited  after  declaration,  by  which  he 
was  arraigned  for  the  king  upon  tiie  declaration,  and  not  upon  the 
iodiciment.     Bn  Corone,  p).  195.  cites  4  £•  4.  io« 

20.  If  in  appeal  brought  in  B.  R.  they  are  at  iffue,  and  mftprius  Comrmofapm 
is  granted^  and  at  the  day  the  plaintiff  is  nonfuited^  they  (hall  not  ^"J^f^li,^ 
arraign  the  defendant  for  the  king  upon  the  declaration  as  they  fhall  jujiicet  •/ 
do  in  B.  R.  for  their  power  is  only  to  take  their  verdi£l  and  record  «'//"**«, 
it.     Bf.  Appeal,  pk  ii3»  cite^  22  E.  4.  19.  per  Fairfex  J,  2i!iuitS^ 

may  arraign  liim  upon  the  declaration.    Ibid* 

21.  Where  the  party  will  not  profecute  thefuity  the  defendant  ^«// 
he  arraigned  upon  the  declaration  for  the  king.  Br.  Charter  de  Par* 
don,  pL  13. 

22*  Appeal  vf  burglary  againft  B.  who  vns  found  guilty^  and  be^  iHep.  39» 
ihre  judgment  given  the  appellant  died-,  It  was  moved,  that  judg-  j'^^u^^. 
ment  mtght  be  given  for  the  queen  upon  that  verdict,  or  at  Icaft  Brooke, 
that  the  dedafttlon  in  the  appeal  ihould  be  hiftcad  of  an  indifi-  s.c.  where 
ment,  and  that  the  appellee  be  thereuoon  arraigned  at  the  fuit  fJl^^,^?!* 
of  the  queen.    Wray  held,  that  if  the  appellant  died  before  ver-  taken  to  the 
di£l,  the  defendant  {hould  be  arraigned  at  the  king's  fuit ;  but  if  count,  and 
his  life  be  once  in  jeopardy  by  verdla,  he  conceived  that  it  (hall  \'^Jf^ 
not  be  again  drawn  into  danger;  and  fome  were  of  opinion,  that  nmbadhu^ 
the  defendant  fhould  be  arraigned  at  the  queen's  fuit  upon  the  fyfficit>a, 
whole  record,  and  plead  auterfoits  acquit,  and  that  thev  feid  was  jj^^  ^l^^ 
the  fureft  way,     2,Le.  83,  pi,  iii.  Hill.  28  &  29  fflis,  B.  R.  vidUdattU 
Brooke's  cafe.  foit  of  the 

ps^rty  he 
ihould  not  be  auterfoits  impeached  at  the  fuit  of  the  king,  but  it  was  refolved  that  the  count  was  try 
fufficient  by  reafoo  of  the  word  (ikirgeliter)  for  (Barglanter)  and  thereupon  he  was  difickai^td* 
■  ■  -  a  Hale's  Hift.Pl.  C.  251.  cites  S.  C. 

23.  In  an  appeal  upon  the  death  of  her  hu/band  againft  f^ered 
defendants,  who  pleaded  feveral  pleas^  and  fever al  iffues  being  joinedf 
the  plaintiff  was  nonfuit  as  to  one  of  them ;  The  whole  court  hfcld 
this  to  be  a  nonfuit  againft  them  all,  and  therefore  as  to  the  fuit  of 
the  party  It  was  ruled  that  he  be  difcharged,  but  held,  that  the 
others  who  were  not  tried  upon  ihb  appeal,  (hall  be  arraicnftd  upon 
die  declaration  at  the  queen's  fuit»  Cx^  £•  460.  pi.  6.  HilL  38 
£lix.  B.  R.  Curtis  v.  SaviUe. 

T  t  2  (R)    Againft 


5^2  flpi^eaf; 


(R)     Againft  Acceilbries. 

^  '*    A  ^P^  ^'^^  againft  the  principal  and  acceflbry,  and  the  ro 

**  ceivers  vftbt  acajptry^  per  Shard,  and  by  aflent  of  all  the 

coUnfel  the  fuit  lies  welf;  quod  nota  acceflbry  of  acoeflbry.    Br 

Coit>ne»  pi.  104.  cites  16  AfT.  51. 
Xn  appeal  of  2.  In  appeal  of  maihem,  he  counted  that  he  maihenud  himfih* 
^T^M'  ^^^^ftj'i  ^'  afeUn  to  our  lord  the  Jtingj  and  yet  this  is  no  felony  of 
ral^thft  death,  the  fame  law  elfewhere  of  petit  larceny,  and  there  it  is  (aid, 
piMKtif  that  in  appeal  of  maihem  the  plaintiff  may  chooft  to  make  each  frin^ 
T^J^at  ^h^h  *'■  ^'  who  ftruck  htm  principal^  ana  the  others  accejjories^  and 
frvfapal^amd  It  Was  adj ud^ed  bcfprc  Knivet  [Trin.]  42.  and  there  it  was  £ud, 
againft  others  that  in  the  anctent  law  *  each  (hall  be  appealed  as  principal,  but  now 
thH^nl''  ^^  ^^y  ^^^^ »  ^"od  nota.  Brooke  fays  it  feems  the  ancient  law 
damde-       was  the  bcft;  for  il  is  oAly  trefpafs  in  effe6l«    Br.  Appeal,  pi.  72* 

inanded  cites  40  Aff,  Oi. 

judgment » 

becaufe  all  ought  to  be  oamed  as  principalti  and  per  cur*  he  may  tXtA,  fo  tHat  the  ooe  count 

and  the  other  is  well  enoush^  by  which  tlte  defendant  was  put  over.    Br.  Appeal,  pL  76.  cites  4c 

Aff.  t6. 

^  [  563  ]  3.  Appeal  by  a  feme  of  the  death  of  her  huiband  againft  5,  y\%* 
Add  after,  2  as  principals^  and  3  as  accefforiesy  becaufe  they  procured  the  two  to 
bacaufe  the  HU  the  barony  and  that  the  two  were  thereof  arraigned  coram  rcge, 
C^'ar^  tf/rrf  thej  confejfed  arid  died  in  prifon^  zoAfo  were  compelled  tofaj^  for 
rmgmd  and  otherwtfe  the  accejfories  fl>all  not  be  put  to  anfwer  if  the  primipali  a  e 
attavauiup^  not  attainted i  and  it  isfaid  there,  that  the  principals  were  attainted 
ZeltJt]ff'  *^  ^^^^^  °^"  confeiEon,  and  therefore  It  feems  that  the  judgment 
fuit  of  tU  ^"^^  given  upon  the  confeilion,  but  it  does  not  exprefsly  appear  in 
Ang,  and  the  book  whether  judgment  was  given  or  not.  Br.  Appeal,  pi.  19. 
^^Z    cites  7  H.  4.  27. 

paity,  therefore  Uie  inqueft  was  (pared,  and  the  MteffvrUt  vfert  not  tried  at  lU  fuit  ofthtfmt^  tiS  tit 

pfinctpaii  were  somvifftdat  the fmit  yf  the  part j      Br.  Appeal,  pi.  19,  cites  7  H.  4*  27. 

4 Rep.  43.  b.  ^  Appeal  of  the  death  of  a  man  lies  not  againft  any  as  accef* 
tiff  aViw!*  '^'■'^^  betbre  the  hSt  where  the  principal  upon  trial  w^  found  Not 
GptTv.  B^-  gui/ty  of  the  murder  but  of  manfiaughter  only.  Mo«  461.  pL  645. 
hv  s.  c.  re-  $liil.  3.9  Ehz.  Goofe's  cafe* 

ci  rdingly  per  tot.  cur.'becAtiftf  there  can  be  tio  acccfibry  before  the  fafl  to  twanflaoghter,  becaufe 
that  mufl  l>e  on  a  fudden  affray ;  for  if  it  be  premeditated  it  i^  murder.  Cro.  £.  540.  in  pi.  9« 
CofF  V.  Byby  Ic  al'  S.  P.  accordingly. 

Cro.  K.  5.  But  as  to  die  acteffiries  after  thefa^y  they  Ihall  anf^ver  as 

^♦0.  pi. 4.  accelFories  to  the  manfiaughter.  Mo.  46I.  pi.  645.  Hill.  39  Eliz. 
E1Z.B.R.  Goofe'scafe. 

G.  ff  V.  Byhy,  feems  to  be  Sw  C.  held  accordtnglyi  for  every  appeal  an  J  declaration  therein  indocile 
.s  well  homiciti^  •a%  murder,  which  the  common  plea  proveiy  viz.  t.\A\,  lie  fhuuld  anfwer  to  the 

foiuo/  and  murder  Mot  guilty. 

6.  In  cafe  of  a  principal  and  acceflary  in  murder^  the  prineipalii 
attainted  upon  an  if  diriment  at  the  fuit  of  the  kingy  and  outlawed 
thereupon.    This  attainder  will  not  ferve  in  an  appeal  to  arraiga 


appeal.  563 

chc  acceflary,  but  the  principal  ought  t$  hi  attainted  upon  an  ap* 
peal  before  the  acceflary  fhall  be  arraigned  upon  an  appeal.  Jenk* 
75.  pi.  4a- 


,  (S)     Declaration.     Of  Deckrations  in  GeneraL 

V»  ^rOTE)  that  Qone  (hall  be  bound  to  anfwer  to  the  appeal, 
X^   unkfs  the  plaintifF/bnc^x  the  name  oftbeperfon  killed^  but 

to  indi£hnent  de  morte  ignpti,  a  man  fliall  be  compelled  to  anfwer* 

3r.  Appeal,  pi.  61.  cites  2Z  AS.  94. 

2.  Where  a  man  xsjiruck  in  one  county^  and  dies  in  another^  the 

zppdhnt  jialJfouTtd  his  appeal  upon  the  one  aff^  and  the  other  upon 

his  cafe,    fir.  Appeal,  pL  j.  cites  43  E.  3.  17.  18.  19^ 

3*  Appeal  by  an  infant  of  the  death  of  his  coujin^  and  it  was  chal-  T  r64. 1 

lenged,  bcdiufe  he  did  notjhew  how  eoujin  \  and  it  was  held  that  he 

ought  to  flicw  it.    Br.  Appeal,  pi.  12.  cites  45  £•  3.  25.  f^r a)^s.*p1 

cites  45  E.3.  2c.  and  Fitzh.  Corone  aoi.— i  Hawk.  PLC.  i66.  cap.  13.  f.43.  S«p.  and  cicet 
S.C Hale't  PI.  C.  187.  S.  P.«**See  Bulft.  71.  &c.  Mich.  8  Jac  Egerton  V.  Morgan. 

4.  By  which  the  plaintilF  counted  of  treafon,  that  the  defendant  St.  P.C.  78. 
killed  his  coufm  tniiteroufly,  in  his  going  with  20  men  of  arms  to  ^'C^^^^* 
aid  the  king ;  per  cur.  in  common  writ  of  appeal  he  £hall  not  count  ctes  4^'e. 
of  treafon,     Br,  Appeal,  pi.  12.  cites  45  £.  3.  25.  3-*'  ^"^ 

1%  Appeal  by  a  ftme  of  the  death  of  her  hufband  againfi  3,  the  *J  */jj.'^\^'A 
one  as  accejfary  and  2  as  principals^  and  the  accejptry  appeared^  and- 
the  others  noty  and  (he  declared againJI  the  2  as  principals^  andagainji\  Rep. 47. 
him  who  appeared  as  acceffary\  for  it  is  agreed  that  if  appeal  be  ^  p^  i^« 
againft  20,  and  one  appears  only^  yet  die  plaintiff  ought  to  declare 
againfi  ally  ice.    Br.  Appeal,  pi.  28.  cites  9  H.  4.  I.  2. 

6.  Exception  was  taken,  that  the  appeal  was  murdum  inftead  of  Hok*t  Rep. 
murdruniy  and  Georius  inftead  of  Georgius ;  but  upon  examination  ^S^*  s.  C* 
of  the  bill  that  was  filed,  it  was  right.    It  was  moved  to  amend  it,  hei^Nc  a-  * 
but  objected  that  none  of  the  ftatutes  of  amendments  extend  to  ap-  mendahie 
peals.    But  Holt  Ch.  J.  thought  there  needed  no  amendment;  *^***2|^*^ 
but  if  there  does,  it  may  be  amended ;  but  as  to  the  miftake  of  "'^    ^* 

J  Georius)  for  (Georgius,)  th^t  is  in  the  frefh  fuit,  which  fince  the 
brute  of  Gloucefter  need  not  be  fet  forth ;  for  if  an  appeal  be 
profecuted  within  a  year  and  a  day,  it  is  fufficient  \  and  the  court 
ordered  the  roll  to  be  amended.  11  Mod.  231.  Tiia*  8  An>V 
(mith  r.  Bowent 


T  t  3  (T)    Deck- 


5^^  9finpL 


(T)     Declaration.     By  the  Statute  of  Gloucefter* 

BytMfia  I.  Siat.  o/GUuc.  6.  rpNaSs,  That  if  the  ^ettor  deehres  fbe 
th^rpd."^  £.  X.  (^ap.  9.     ^-^  died^  the  year  J  the  ddy^  ihi  hwry  the  tiMc 

Unt^ro^  rf^he  king^  and  the  taxvn  where  tht  deed  was 

compro-      dam^  and  xoM  what  xoeap^fy  ihe  appialJbaJiJtand  fn  ifi^y  ft^c. 

liendtheib 

leven  thingti  ifty  The  fa£l.  adly»  The  year.  |dly,  Tbe  day.  ^chly,  Ttie  hour.  5th1y,  TIm 
tisna  oClbe  l^ing.  6thly,  The  town  where  the  fadl  was  done.  At'd  UOly,  with  what  weipon. 
ft  Inft.  318.— ^-ft  Hawk.  PI.  C.,t79.  cap.  23.  f.  86«Hays  that  mromtninn  of  any  of  fhefe  Hrcufli. 
ilances,  wher«.th6  Uw  nqnkos  t.hem  to  b»  ex^refsly  fat  iarih>  can  be-flidei  liy  the  ceoviAioa  of 
Ite  defieodant. 

a.  By  the  \^ortl  f  A/J;  itiuft  ^t  fet  forth,  firft,  whefber  ifuvtis  *y 

fci9:/)z^  or  without  t^ound ;  jf '/^;r  wound^  4  things  are  nec^eflary  to  be 

rehearfed  in  the  letting  out  of  the  feift,  befiaes  the  cireumftances 

mentioned  tfl  the  ad,  viz.  ift.  In  what  part  §fthe'b9dy  the  woimd 

was.     2dly,  Of  what  length  and  depth  ^e  -wound  was^  where  the 

wound  is  of  fuch  a  quality,  fo  as  it  may  appear  to  the  court  that  die 

wound  was  mortal;  but  if  his  arm  were  cut  <iff^  or  t^e  like,  there 

the  length  or  depth  cannot  be  (hewed.     ^ly.  That  the  party  died 

afthat  wound.    And  laiUy,  diat  it  may  appear  that  he  dwd  oif  that 

wound  within  the  year  and  day  after  the  giving  die  wound ;  ,if 

without -wdund,  either  by  weapon  or  without;  if  by  weapon,  afSy 

a  blow  $r  brmjing^  cr  by  putting  up  a  hot  ir$n  in  tie  fundament^  or 

the  lilcc,  then  as  many  of  the  drcuffi/ianceshcfoTe^tatmiontd  mdie 

declaration  of  the  fact  as  do  agree  therewith ;  and  the  reft  of  the 

r  c6c  1  <^"^^^^^<^^  ret^tred  by  the  a£l  are  to  be  fet  forAy  i/^ithtui 

L  J    J  J  ^eapon^  or. by  poijoning^  drownings  fyfi^ocating,  Jtrangling^  or  the 

Hke,  the  manner  of  the  hSt  muft  be  fet  forth,  and  (b  many  of  the 

circumftances  required  by  the  a£t  as  agree  therewith,  namely  all 

the  circumftances,  (aving  with  what  weapon  the  felony  was  donci 

becaufe  no  weapon,  was  uied  in  committing  of  this  felony;  but  iiot*t 

withftanding;  this  a&  extends  tp  all  homicides,  though  they  werq 

not  done  with  any  woapon.    9t  Jnft,  318. 

Fttzh.  Cq.        3.  Appeal  againjl  3,  and  counted  that  the  one  Afuck  thf  ktnn  ^ 

'^sS^C—  the  feme  plaintiff  in  fuch  a  place  sfhi^  bodyj  of  which  he  died^  and  d" 

Sl^p.c.  80.  ^  ^^^^  ^^^  died  of  it^  arMbir  Jlruck  him  in  fuch  aplace^  fi  that  60 

b.  (C)  cites    had  died  if,  ice,  and  thattbe  jdjfruci  him  tn  fuoh  another  member^ 

^■•f 'Jinted*  fi  '*^'  '/*'  ^^  "*'  ^'"'^  'f^^^^  ^^  ^^^^^  ^^'^^^  died  of  this ;  and 
44  e"°.^ 33.  ^^  defendants  made  defence,  and  pleaded  Not  guilty.    Br,  A{^)eal| 

inftead  of      pi.  8.  citeS  44  £.  3,  38. 

44  E.  3. 38.] 

and  fays  that  the  (latiite  of  Glonceller,  cap.  9.  wills  titat  he  (halt  declare  the  faA,  and  that  thp 
count  in  appeal  iball  differ  accordiK*g  to  the  difference  of  the  fa^ ;  for  the/t<V  tm/i  mccjfuri^y  he  JU» 
tiared  as  it  was  doiu,  or  tifi  as  th*  Uw  exfMunds  it  to  b*  thm  t  and  therefore  if  two  are  prefent  at  tlie 
death  of  a  man^  and  the  m«  Ati  motfihke  hiin»  ^  (^mmoMAtd  tbt  tthgr  to  do  it,  and  he  thereupon  kills 
him  I  in  this  cafC)  in  an  appeal  againft  them,  the  plaintiff  Ihall  count  that  each  of  them  ftruck  bin 
mortally,  and  cites  Mich.  21  E*  4-  84.  and  Fitzh.  Corone,  Hill.  4  H.  7.  *  6o. 

*  The  cafe  in  Fitzh.  Corone  is  at  pi.  60.  and  cites  Hill.  4  H.  7.  18.— —Br.  Appeal,  pi.  {5.  dte^ 
4  H.  7-  18.  S.  P.  accordingly,  fays  that  the  words  of  the  count  being  tb^  tacb/rttck  him  mortmlh^ 
are  only  words  of  form  |  for  the  blow  of  him  who  ftnick.  is  the  blow  pf  him  who  commandedt 
ifhe  was«>reient.r 

So 


So  in  4^p«i1  ofni^ifg^m^^t  whisre  the  em  ^as  pnfmt  anA  ahttteA.  the  cthtr  to  rarifli*  lee.  the 
cf>unc  {hall  be  that  both  ravifhed :  Cor  in  law  it  vfA%  the  ravifhment  of  both.  St.  P.C.  80.  b.  81.  a. 
cites IMich.  if  H.4.  is. and  Kitzh, Coronc-86  Ic  ai8«  ■  Br.  Ap|>eal,  pi.  32.  cites  xi  H.  4.  13. 
5/P.  acconliogly.. 

S.  P.  Br.  Appeal,  p).  1 32.  cites  40  AO*.  25.  aud  Aiys  nota,  that  tUofe  that  are  pre&nt  at  the  forct 
siid^are  ai<leis,  though  they  do  not  ltrike>  aroprinci^  als. 

4*  In  writ  of  appeal  of  rape  the  plaintiff  counted  that  where  fii  Appeal  tf 
fvas  in*peact  rfGodand  our  lord thi'iingyfmb  a  daj^  yiar^  andplacey  'fP*  ^fj'* 
there  earne  the  defendant  Momoufij  as  a  fjtkn  to  our  lord  the  kmg^  \^^[  ^^^ 
his  eroum  and  dignity j  Cf  ipfom  rapuit  hf  .carnaliter  cognovit j  by  fthmcera^ 
which  ft)e  purfued  from  villto  villy  and  from  county  to.  county^  till  he  ^w'»*n«>  «•' 
was  taken  at  herfuity  and  that  J.  onaB.  were  there  infer cing  and  2J^«^^^ 
aiding  of  the  fanu  felony^  kc*  and  if  the  defendant  woiud  deny  it,  and  yet 
Ihe  is  ready  to  prove  as  the  court  fhall  award,  as  a  feme  ought,  &c.  weti.   Br. 
iJr.  Appeal,  pi.  13.  cites  47  E.  3.  14-  t^^^ui  ^'* 

11  H.4.  13.— St.  P.C.  81.  a.  (C)  S.P.  and  dtesS.Ci'-i— Hak'sP.C..i27.S.P*  ^ccordingVy* 

^— *2.Hawk.  PJI,C.  177.  f.  79.  S,P.  accordingly. 

« 

5.  Writ  of  appeal  of  rape  ofhisfeme^  and  die  writ  was  Ad  re^ 
fpondendum  to  the  plaintiffs  fee undum  formamjiatuti  ofiR,  2.  quare 
uxorem  fuam  rapuit^  unde  eos  appellate  Strange  demanded  judg* 
ment  of  the  writ  \  for  no  appeal  of  rape  was  given  to  the  baron 
alone  but  by  this  ftatute ;  and  the  writ  ought  to  be  Unde  eos  appetlat 
fecundtan  formam  Jlatuti^  and   not   Ad  refpondendum  fecundum 

formam  ftatati  \  for  the  anfwer  was  at  comnion  law,  and  the  appeal 
is  given  by  the  ftatute.  Per  Hidf.  Serj,  The  ftatute  doesnot  give 
appeal  by  exprefs  words  \  for  appeal  of  rape  was  given  before  by 
the  ibtutc  of  W.  z.  cap,  34.^  but  fee  the  ftatute  that  the  •king.fliall  ^ 
have  the  fuit,  and  fo  becaufe  the  ftatute  aforefaid  gives  no  appeal, 
he  cannot  (ay  as  Strange  faid,  but  he  fliall  anfwer  according  to  the 
ftatute  i  for  the  ftatute  is  Quod  ad  duelhim  vadiandum  non  re- 
cipiatur,  and  fo  the  writ  good.  Br.  Appeal,  pi.  48.  cites  i 
H.  6.  I. 

6.  Yet  Strange  demanded'  judgment  of  the  writ  \  for  it  is  not 
feUnice  rapuity  and  to  the  felony  Not  guilty,  and  the  other  e  contra. 
Quxre,  becaufe  he  anfwered  to  the  felony.    Ibid. 

7.  In  appeal  of  tnaihem  the  plaintiif  counted  l^d  defendens  [  566  j 
ipjum  nuihemavit  felonice.    Quod  nota.    Br.  Appeal,  pl«  86.  cites 

and  fo  it  feams  to  be  felony,  as  petit  larceny  %  but  not  felony  of  death. 

* 

8.  In  appeal  of  murder  an  excepdon  was,  that  it  does  not  fay  Holt's  Rep. 
that  the  ajault  was  vi  fsT  armisy  but  fays  only  venit  vi  V  arnus  ti*  ^^  jj' *5« 
inftdtum  fecit.    But  HoU  laid  that  the  vi  &  armis  fliall  extend  to  held'  thai 
all,  and  not  only  to  the  yenit;  and  that  this  is  not  like  the  fafe  of  tbe(et) 
battery  or  trefpafs;  for  there  there  is  a  fine  due  to  the  king.     11  couples  all. 
Mod.  231.  Trin.  8  Ann.  B.-R,  Smith  v.  Bowen.  're  not  laid 

9.  Another  excepdon  was  that  the  hiWfet  forth  that  the  appdlecy  as  dUUn^ 


5^6  appeat 

pear  that  the  perfon  di^,  for  that  it  is  not  fiifficient  to  67  obiit^ 
ivirhout  repeating  the  nominative  cafe.  But  per  Powel  J^  the  no- 
minative cafe  goes  to  the  whole  of  ncccffity.  Holt's  Rep,  3554 
356.  Mich.  8  Ann.  Smith  v.  Bowen, 

SeepL  (16}  10.  By  the  word  (yi^ar)  is  meant  the  year  of  the  reignvof  tfa*^ 
king.     2  Inft.  3x8. 

•*  Hawk.  II.  The  word  (day)  here  is  taken  fir  tbt  natural  dajh  comprc- 
' ; '  ^^^'   bending  both  the  (blar  day  and  the  night  alio,  containing  24  hours^ 

83.  iy s  it    smd  therefore  if  it  be  done  in  the  night  it  is  faid,  *  h  ntfle  ijufdim 

fecmirnoft    Jui^     2  Inft,  3 1 8. 

propir  10 

aliege  it  in  fuch  Mauner^  ^ 

Hile'|Pi.C.       12.  If  a  man  be  felonioufly  ftruoken  the  loth  of  Pecember> 

t  HawiTpL  wbereof  he  died  the  ]Oth  of  January,  be  cannot  allege  the  kiUipg 

c,  iSr.  oip.'  the  loth  of  December  when  the  ftrolce  was^  but  he  may  allege  the 

S3*  (:  S8.  killing  to  be  the  day  that  he  died  |  but  the  fureft  coricliuion  is,  and 

p^nancy^tt  '^  he Ifilled  him  in  mariner  and  form  aforcfaid  j  for  though  to  fome 

allege  the  purpofc  (he  des^th  hath  relation  to  the  blow,  yet  this  relation  being 

kilting  on  3  fi£lion  in  law,  maketb  not  die  felony  (o  be  then  committed.    9 

Xtecembo?,    ^"^'  S'S* 

and  that  fuch  conclufion  makes  the  whole  napght ;  becaufp  the  party  pould  not  be  faid  to  hsf 
Iteen  murdered  till  he  was  dead,  and  that  in  truth  and  propriety  of  fpeech  (wliich  ronllbe  ob<i 
ferved  in  le^al  proceedings)  it  is  not  a  felony  but  a  trefpafs  only  till  the  death ;  but  if  in  fuch  cna- 
clufion  it  had  been  alleged  chat  the  defendant  in  fuch  manner  feloniQuily  killed  the  party  on  the 
loth  of  January  afurefaid  it  had  been  fufficient,bMt  that  it  Is  (aid  the  better  way  to  conclude  geue* 
rally,  that  the  defendant  in  fuch  manner  felonioufly  plundered  the  party* 

Atihefef-  xj.  And  although  the  day  be  alleged,  yet  if  Ac  juryfnJ  bun 
Je^'^h^u  f «%  ^^  ^»^'*'^  ^y  *«  vcrdia  is  good,  but  then  in  the  veidift 
den  for  the  it  is  good  to  fet  down  on  what  day  it  was  done  in  refpefi  of  the  re- 
county  of  lation  of  the  telony ;  and  the  fame  }aw  is  in  cafe  pf  fin  indidmcn;, 

was  PuUrled  ^f  hurihry^  '^^fii  1%  £^9*  an^  u|»on  Kot  guiUy  pleaded,  it  fell  out  in  evidence  th^t  tht 
hkrglai  f  v/jt  HoAc  i  die  StptimBris  in  cdem  .tmno^  io  as  primo  Angufti  ttiere  was  no  burglary  done,  and 
thereupon  he  was  Not  guilry,  ^nd  aftenvards  he  was  indided  aRain  i  Septcmhris,  Ice  And  i^ 
was  refoWed  by  Wray,  Periam,  ju(^ices  of  aflifei  and  by  the  greate(i  part  of  il^e  judge&»  that  be 
OV^ib/  not  t«  hf  tr'ud again^for  bt  tnifU  bave  been fgunA guilty  upw  thefirji indicinKnt^  for  tfie  J.'y  is  mtau^ 
i*rt^\  but  it  is  neceffary  for  the  jury  in  that  cafe  to  fet  down  thedayj  and  fo  in  cafe  of  appeal.  2 
Inft.  318.  ^19.  cites  Bafch-  31  £liz<  Syer^s  cafe. 

a  Hawk.  PI.  C.  18 1.  cap.  23.  t  88.  at  the  end,  (ays  it  U  certain  th4I  a  miiUkf  of  the  day  will 
not  be  material  upon  evidence* 

♦  r  167  ]  14-  As  to  the  word  (hour)  the  ftatute  of  Glopceftcr  ma\;es  it 

There  are  tnaterial ;  for  in  the  day  are  leveral  hours,  and  if  he  that  is  kille4 

divers  di-  was,  at  the  hour  fuppofed  at  a  place  20  tniles  diftant  from  where 

verfities  be«  the  felony  was  done,  how  c^  he  be  the  principal  ador  of  diis 

Sie^^inBof  f'^'opy  -^  And  yct  it  may  be  true  that  he  was  there  the  fame  day, 

the  hour,  though  not  the  fame  hour ;  *  but  as  Bra<£h>n  &id,  it  feems  die 

•nci  the  day  plaifitiiF  is  not  ncceflarily  compelled  to  exprefs  the  hour  ip  the  ()e- 

ly^^'he  claration  by  the  common  law,  and  a  man  may  now  declare  in  this 

count  upon  manner  notwithftanding  the  ftatute  of  Gloucefter,  fince  the  ftatute 

the  appeal  does  HOt  prohibit  it,  it  being  in  the  affirmative.     S^  P.  C,  So.  b, 

oneii>ay  /g\ 
(%y^  Circa  \  ' 
h^ram  lO  oAt*  meriJiemf  S^c,  IcC  Qfy  inttr  boram  dccimam  &  nrJcciwkt^  ati$  mtnd^im  \  but  the  lik« 
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fiimot  be  done  eitlicrof  day^  yeart  or  part  of  the  body  (  as  the  faA  cannot  be  alleged  to  he  done 

Circa  10  fiiem  DecemhfiSy  &C«  or  inter  tUcimum  &f  II  Jum  Dectmhris,  or  chca  annum  Jtxtum  dondni  regis 
fSunc,  or  inter fixrum  ^fiptimum  tlHi  thmni  regis  minc,'or  allege  the  wound  to  be  given  circa  or  cir- 
citer  pe^us ;  and  the  reafon  of  this  diveriity  is,  that  it  ts  more  diAicult  to  allege  the  true  hour^ 
than  the  true  day  or  year;  and  yet  the  plaimitf  in  the  appeal  is  net  bound  to  prove  in  evidence  neither 
ff-e  prtcife  bour^  nor  the  very  d.iy  he  alleged  in  bis  count ;  another  diveriity  is  between  the  appeal  and 
the  indi^hnenty  for  in  the  indictment  the  hour  need  not  be  alleged,    z  Inft.  318. 

2  Hawk.  PI.  C.  tSo*  cap.  23.  f.  88*  fays*  There  can  be  no  doubt  but  every,  count  muft  allege 
t^e  day  on  which  the  fa6t  was  done ;  but  it  is  faid  not  to  be  futficient  to  allege  it  done  about  fuch  a 
day,  or  betwrenjucb  a  day  and fucb  a  day,  of  on  tbe  feaji  ofjucb  a  Saint,  tvlthoat  on  addition,  if  there  be 
another  of  the  fame  name,  as  on  St.  jobns  d.iy,  witLtm  adding  Bapt'f  or  EvangeHfi;  or  on  an  impif* 
fi'jle  dity^  as  tbe  11^  0/  June.  *  Alfo  an  appeal  of  death  muft  not  onlyjhi  w  tbe  day  of  tbe  burl,  but  alfo  of 
the  death,  that  it  may  appear  that  the  party  died  within  the  year  and  day  after  the  hurt.  AAd  it  19 
faid  not  to  be  fufficient  to  allege  that  the  defendant  alTauItedthe  party  at  a  certiin  day,  and  Lloni. 
oufly  ftruck.  him»  without  exprefsly  alleging^  that  he  (truck  him  ^d  tunc  &  ibidem,  and  ye?  both 
fentences  being  joined  with  the  copulative,  it  is  the  moft  natural  import  of  the  whole  that  tli^ 
(troke  and  alfault  were  both  st  the  fame  time,  &c*  ' 

2  Hawk.  PI,C.  x8().  cap.  23.  f.  87.  fays,  that  it  is  obfervable  that  all  the  precedents  of  fudi 
counts  (excepting  only  one)  in  appeals  of  larceny  in  Raftal's  Entries,  which  feems  to  be  the  only 
book  of  authority  in  which  any  fucb  counts  are  to  be  fmnd ;  and  alfo  all  the  precedents  in  Coko 
and  Raital  of  fuch  counts  in  appeal  of  tnai'xm  take  notice  of  the  hotir,  at  well  as  tbcfe  in  appeals  of  dtath, 
and  therefore  certainly  it  is  not  t'afe  wholly  to  omit  it }  yet  it  has  been  holden  ttiat  fuch  an  omif* 
fion  is  not  fatal,  even  in  appeal  of  death,  bccaufe  the  common  law  did  not  require  the  mention 
nf  the  hour,  and  the  itatiue  abovementioned  is  In  the  ai^rmative ;  yet  if  the  hour  as  well  as  day 
be  fet  forth  in  the  allegation  of  tite  oiTence  of  tho  principal,  it  is  faid  to  be  fat.il  to  mention  the  day 
only  in  the  allegation  of  the  offence  of  the  accelfory.  But  it  feems  that  tliere  is  no  neceflity  in  aay 
cafe  precifely  to  allege  that  the  fatt  was  done  fuch  an  hour,  but  that  it  is  fufticien^  to  fay.  That  it 
was  done  about  fucli  an  hour,  as  appears  from  every  one  of  the  precedents  in  Coke  and  Raital,  in 
which  the  hour  is  mentioned,  and  alfo  from  other  good  authorities ;  yet  we  nnd  the  contrary  opi- 
nion liolden.  by  3  judges  again(t  z  in  *  Bulftnxle's  Reports.  But  it  feems  cert^n  that  a  miftaka 
pf  the  hour  will  m)t  be  material  upon  evidercs. 

*  Bulf|.  82.  Mich.  8  Jac  in  cafe  of  £gerton  v«  Morgan* 

15.  |n  appeal  of  murder  exception  was  taken  to  the  bill,  be^ 
caufe  it  was  laid  to  be  done  Pofi  meridiem  circa  horam  decimam 
fjufdem  diei^  whereas  if  it  was  done  in  the  night  it  ought,  by  the 
ftatute  of  Gloceft^r  cap.  9.  to  be  alleged  to  be  done  in  no£le  ejuf" 
dem  dieij  though  it  be  in  July,  when  it  is  not  dark  at  10.  But 
Holt  Ch.  J.  held  it  well  enough  in  murder,  though  in  an  indidi- 
ment  for  burglary  it  would  be  ill  without  (in  no6te)  becaufe  it  is 
not  burglary,  unlefs  it  be  in  the  nights  11  Mod.  230.  231.  .pi.  3. 
Trin.  8  Ann.  B,  R,  Smith  v.  Bowen. 

16.  As  to  (tbe  time  of  the  king)  the  year  being  already  named,  2  Hawk.  Pi. 
it  might  feem  that  the  time  of  the  king,  which  is  the  year  of  the  c.  iSi.cap. 
reign  of  the  king  is  needlefs,  but  it  is  here  again  added  to  the  end  ^^^['i,^^'  j- 
^at  not  only  the  year  JhaUhe  alleged  wherein  the  bUwj  faff,  was  giv^n^  mi  doubt 
ffut  alfo  the  year  when  the  death  enfued  thereupon^  to  the  end  that  it  but  every 
may  appear  that  he  died  of  the  blow,  &c.  within  the  year  and  day ;  ^^^^^n^uj^^^' 
and  whenfpever  the  year  of  tbe  king  ought  to  be  alleged,  it  draw-  exprefsly 
^  with  it  time  ana  place,  that  is,  the  day  and  time,  when  and  ^^  forth  in 
where  the  death  enfued.     %  Inft.  310,  "^^l  Jf**"  ^ 

^  '^    7  the  faa  wa*- 

done,  and  that  in  appeal  of  death  it  is  certainly  neceffary  to  let  forth  not  only  the  year  in  wluch 
the  itroke  was  given,  but  alfo  tl«at  in  which  the  death  happened,  that  it  may  appear  that  the  death 
happened  within  the  year  and  day  after  the  ftrokc ;  but  that  it  feems  clear  from  all  the  precedents 
f  hat  it  is  fpfiicient  to  (hew  in  what  year  of  the  king's  reign  the  faA  was  done,  and  the  death  hap' 
'  pened,  without  (hewing  the  year  of  the  lord  ;  and  that  it  hath  been  adjudged  that  it  is  fuOicient  to 
allege  the  fa£t  in  fuch  a  year  of  fuch  ^  kipg,  witlioot  faying  that  it  was  in  fuch  a  year  of  his  reign» 
becaufe  it  is  clearly  implied. 

17.  As  to  the  words  (the  tcwn)  this  muft  be  underjloody  l^'A^  f  rftg  1 
9mfrdfr  or  bomjcidc  were  done  in  f  town^  butif\t  were  done  in  a  \i^^C^ 
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Jam. u  a vW  flaa  huwn'tmt  if  nwf  imvn,  then  uiay  it  be  -ilTegcd  in  ifiat pbde 
it  niAii  be  Jujnown  in  Juch  a  county.  .And  To  /«  a  city  it  may  be  alUged  in  a 
WA 'biu  ;/it  /^^'A  ^<^-  becaufe  fuch  a  parifli  is  in  lieu  of  a  town.  But  in  the 
l>e  <tone  in  a  couTttfy  if  a  port/h  cmttained  divers  townsj  the  murder  or  homicide 
fari/h^r'fo-  caiuiot  be  alkgcd  in  fiich  a  .parifh,  for  that  the  ftatutesrequireth 
^a»Sher.  .^^^^  fca  bciaflegcd  in  a  town.    9  Inft.  jia. 

which  is>  (mi  of  any  vili^  thcire  itj/haUkt  namtdin^  ^tijh^or  in  fuch  a^/<icf.  Quod  nota.  Br.  Appoaly 
^l.  lo.  cites  7H.4.  xy. 

z  Hawk.  PLC.  fSi.  cap.  ^3.  f.  91.  r;iys  that  it  feems  nofonlf  necfeHhry  in  appeal  of  death  t» 

«ltea|  focne  place  tvhere  the  (i^  was  committed,  hut  alfu  that  futh  allegation  he  in  pmper<f/^Y; 

«nd|nat  if  the  truth  will  bear  it  it  is  fafeil  to  lay  it  ia  a  town, as  the  ftatiite  of  GlouceAer  direcb^ 

'liutff  done  out  of4i.town,  you  may  lay  it  in  any  other  place  whence  a  vifocmay  crnne.    If  a  fi£l 

^M  im'a  nfill ^uithifi -aptiri'^ %fincb  c^Muimi  divfrs  villi  be  ni  the  count  in  an  appe;^!  aUeget^X'^neially 

in  the  parffh)  or  a'fa^  done  in  a  city  tulieb  eontaim  ilsvfrt  pjilha  he  in  the  count  in  an  apfica]  ulUwid 

^Hmmlly  in  the  city«  it  feema  tbe  defendant  may  ple.id  fiich  matter  in  ahatcroenc»  fur  olhe»  wife  he 

.could  take  no  advantage  of  the  infuificiency  of  the  allegation,  hecauCelhe  place  named  as  it  fian^ 

.on  the  record,  nuftf  till  the  contrary  be  ftiewn^  be  intended  to  contain  no  more  than  ooe  towa^r 

j>ariAi« 

*t.l».c.ife.  r8.  Appori  of  murder  wgaif^  fiwnal  wf  fmferal^ills  that  they 
*i  4t  ^^c«  **^  ^'  wurdcred  the  baron  of  the  'feme  plaintiff,  and  bccaufc  he 
cnodtfhfjiy  ibewed  ^hat  each  did  feverally  there,  and  bccaufe  die v  were  ic- 
mi  lifcjrim     vcral  vilts,  thcrofore  was  compdled  to  Jbnv  ^he  name  4ijtbe  -vUl «/ 

Mhw*^  fcidi  ^'^  ^'*^  ^^^^  ^'  ^^"^  "  alleged^  by  rcafon  riiat  there  were 
•cafeaiofti  Several  vills  rebcarted  fupra.;  quod  nota;  and  die  defendant  wa$ 
iiaes.vdc      kt  to  mainprife,    Br,  Appeal,  pL  no.  -cites  21  £.  4.  25. 

)cnow 

wtiich  of  the  places  aforefaid  it  refevsto ;  {and -cites  Pafch.. ai  £.-4. -^p.  f hut  icfecois  oiilprmte^ 

and  that  it  (hould  be  ai  £•  4.  !%•  b.  pi.  41.  where  (be  S.  p.  is,  hot  I  do  not  obfcrve  S.  P.  at  30.] 

4  Rep.  41.        'ig^  Jn^ai^peal  of -deadi  where  t\\Qjiroke  was  given  at  A^  and  the 

s.  c!  a^C'      ^^  happened  at  B,  the  declaration  audi  be  of  murdering  the  de- 

fordin^iy.     ccafed  at  B^    For  it  is  no  fdony  till  his  death,  which  was  at  B, 

iflnd  thence  die  venire  fhall  come.    But  if  the  ilroke  had  been  aU 

leged  at  A.  and  the  deadi  at  £•  and  dien  die  declaration  had  faid, 

Et  Jic  murdmvit  modo  i^  forma  pradiSiOy  it  had  been  good.     Aad 

though  the4}rec6dentsas  to  the  allegit^  the  place  of  tbe  murder 

are  where  the  ftroke  was,  yet  they  ^pafied  fub  filentio,  and  were 

,not  well  examined  and  not  to  be  regarded,  and  adjudged  that  the 

appeal  -did  abate,  Cro,  £.  296.  ;pl.  {}.  .Mich.  y,&i  33£liz.  B.R, 

Hume  v,'Ogle, 

ttolt'sHep.      *ao,  AiKsmer  exception  was  that  no  ^Lue,is  fit  firib  wk^ioe  ih 

jj6.  B.C.   Jiroie  ^uas .giv4n,\  for  it  is  iaid  die  ti  loco  preeai^,  infubnm  fecit^ 

^a&  inid  ^'    ^uad  %s  that  is  fiientioned  beibre  where  the  pledges  lived,  and 

that  the  de-  aftervi&xds  where  venit  vi  &  armis,  fo  that  pnedidl'  may  refer  to 

.^eaftd  was    ^^  ^lace  before-^meiuioned,  viz,  where  the  pledges  lived;  and.fo 

iTfG^T*  no  venue  laid  to  die  afliult;  but  .Holt  held  die  (fwadiif*)^, 

.|aft  Smith*  becaufe  tbe  place  mentioned  where  the  pledges  live  is  no  part 

field,  and     of  the  appeal,     ji  Mod.  23  X,  Txin.  9  Amu  6.  Rr  Soiidi  v, 

there  are  a     »^.-.„^ 
9r  3  places     ^<^^^ 

;^am?d,  and  then  it  is  faid  that  <in  loco  pnedtcio  he  did  not  give  tlvB  blow  the  year  day  and  bour 
^forefttid,  and  objefWd  that  if  tliere  was  one  particular  ^ace,  then  (in  locoprBdi^^}  would  refer 
to  that,  but  when  there  are  fcveral,  then  (locu  pracdtd^o)  is  unceruini  and  Holt  IkU  tttieU 
f  nough,  for  the  reafun  mentioned  in  1 1  Mud. 

Add  flih^t       ^i,  Afi  xo  the  WQr4s  '(with  wlat. weapon  tbe  wouadwai^mp) 


^^Wy 
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a1b«It  one  certaaniRrfapon  muft  Vt  alleged  in  the  count, ^et  upon  re^ifeth 
Ihe  evidence,  if  it  be  proved  that  the  vound  ivas  given  with  4Wiy  ^w^  ^ 
0thfr  weapon^  the  offender  *ihall  be  found  guilty;  as  if  it. he  allfgal  the  count 
in  the  indi^meiit  that  the  Wound  was  given  with  a  daggtr^  and  it  o(  the  ap- 
is froved  in  evidence  ♦  that  it  was  given  with  ajwfd^  n^iir,  -hook^  what^M- 
hatchit^  bill,  or  any  like  weapon  with  which  a  wound  tnay  he  pon  he  was 
made ;  for  it  were  unreaibnable  to  drive  the  plaintiff  in  the  appeal  killed,  u  co 
ta  prove,  the  felf-iame  particular  weapons,  whereof  many  times  he  ^^'^^ 
cannot  have  notice ;  but  upon  fujch  a  count,  or  «n  indidbnent  in  ^Ure  be  it 
evidence  it  cannot  be  proved,  that  the  party  was  poifoned,  or  k-iudwitba 
drowned,  or  burnt,  fuflocated  or  ftrangled,  or  the  like,  where  no  ^^)  ^^ 
weapon  was  ufed;  for  that  evidence  doth  maintain  the  count  4n  hath'bceii 
the  appeal  or  indi£bnent,  becaufe  it  is  murder  or  homicide  of  ana*  ftid)  thtrr 
ther  kinid,  and  not  under  the  fame  ciaffis  that  is  all^d  in  the  count  ^^^ "® 
or  indidment,  and  thereof  ti|e  plaintiff  by  Inch  as  viewed  the  body  ^ij^^a  i|f 
may  have  notice.    2  Inft.  319.  cafe  of  ^v. 

drtnumn^,  &C.  yet  doth  the  appeal  lie  for  fuch  homicide ;  and  weapoa  is  in  this«£l  mentioned  for 
example*    2  Inlt.  319. 

22.  Appellant  counted  that  the  defendant  in  parochia  St.  Giles  This  and 
in  die  Fields,  &c,  on  fuch  a  day  circa  horam  primam,  &c.  did  af-  !„»  pi^^' 
fault,  &c.  and  in  &  fuper  fuperiorem  partem  of  his  belly  near  his  late  to  mort 
breaft,  and  the  middle  part  of  his  body  percuffit,  pupugit  &  infora-  t^"  one. 
vit,  dans  ci  'vulnus  mortale,  &c.    The  defen^t  craved  oyer  of  ^*^ofo^ 
die  writ  and  return,  and  then  demurred  in  abatement,  and  pleaded  fore  men. 
over  to  the  felony ;  the  court  ruled  *  circa  horam  frimam  is  certain  «»«"«<* « 
cnou2h,  for  the  law  will  not  tie  a  man  up  to  an  exa£l  minute;  that  ^^^l  w^* 

•      t^r  /•  •  a  11  i_  •  1.        4  Mod. 

tn  Cf  fupcrfupertorim  partnn^  occ.  could  not  be  more  certain ;  and  290.  s.  C. 
Ihat  ptrctf/ftty  fupugii  i^  inforavitj  dans  ci  morialc  vubius  was  bet«  <"^  S. 
ter  and  more  ccrtoin  than  if  it  had  been  (^  dcdit\)  and  that  the  ^^^x^^tL 
h&.  IS  wdl  atleeed  in  parcchia  though  the  flat,  of  Gloucefter  re-  cordingif. 
quires  that  a  viU  (hould  be  fet  forth,  for  it  ihall  be  intended  a  vill,  — ^omt^ 
and  though  there  may  be  more  vills  than  one  in  the  parifh,  yet  *2d'jiw  de- 
that  (hall  ne^^r  be  fuppoied,  but  muft  be  fhewn  bv  the  other  fide,  murrer  was 
I  Salk.  59,  6o,  pi.  2.   Trin.  6  W,  &  M.  in  B.  R.  Wilfon  v.  over-rukd. 
Laws.  -^^i;^ 

refolved  accordingly*  ■  Skin.  443,  pi.  x.  S.  C«  adjornatur.  Ibid.  549.  pi.  x  i .  the  court  over-niM 
all  thefe  exceptions.  And  ibid.  5 51.  pi.  a.  S.  C.  and  jud^enc  given  accoidingly«--»Ld.  Raynw 
l^ep.  20«  S.  C.  adjudged  accordingly. 

*  As  to  the  drca  horanY  primam,  the  court  faid  that  though  in  Eat  rtoh  and  Morc  ax's  c  as  i 
[Kulft.  77.  to,  &c.]  three  judges  were  of  a  contrary  opinion,  [viz.  that  it  wat  ooc  good ;]  yet  evef\ 
there,  Coke  and  V\'  Ulianis  held  that  it  Was  certain  enough,  and  the  reafons  of  thofe  two  judges  feeii^ 
to  he  better  warranted  than  the  opinions  of  the  other  three^  and  that  fo  have  the  preced«acs  be«i^ 
ever  fioce  that  time 


93.  In  appeal  of  mtirder,  the  appeHee  beii^  'found  guilty,  it 
was  moved  in  arreft  of  judgment,  ift.  T^ait  two  places  are  men^ 
tfoncd  in  the  appeal,  viz.  That  he  was  eommorant  at  Shalfordy  and 
that  the  fait -was  done  at  Qmpton ;  afterwards  it  fiijFS,  that  V/V,  anno^ 
kmray  (^  4oco  pfstd^  loandem  Jane  Young  percuffit.  adiy.  There  is  n$ 
venue  laid  to  the  aflault,  for  it  is  faid,  that  the  deceafed  being  a( 
CdmplDn,  iitCp  venitprad*  Chrijhp'  ShuighterfiDffd  felonice  volun- 
tvjc  2;  eic  maUti4  fua  prxcogitau  ut  fcjp  dxQx  don:iinaB  reginaa 

nunC| 


5«9t 


atppefti; 


nunc,  ac  contra  pacem,  &e.  die  ic  hpra  praed'  apod  C.  praed%  Scc« 
vi  &  armis,  &c.  ac  in  4>£  fuper  eandem  J.  Y.  in  pace  dei  &  di6be 
dominae  reginae  ut  prcfertur  exiften'  felonice,  voluntarie  &  ex  ma-« 
]itia  fua  pnecogitata  infultum  fecit;  fo  that  the  venue  is  only  laid 
to  the  venit  vi  &  armts,  for  the  (ac)  feparates  the  fentence;  and 
if  an  allault  be  neceirary>  it  is  peceflary  to  lay  a  venue,  for  it  is  tra- 
veiiable,  and  that  it  fhould  have  been  tunc  y  ibieUm  infultum  fecit. 
At  firft  Holt  Ch.  J.  Powis  and  Gould  juftices  were  clear  that  nei« 
ther  exception  was  good,  but  Powel  doubted,  and  the  matter  being 
put  qflF  to  the  next  day,  Holt  was  of  opinion,  that  neither  exception 
was  material  \  as  to  the  iirft,  when  one  place  is  the  man's  addi- 
tion, and  th<;  other  the  fa£t,  certainly  die,  hora  &  loco  praed*  (hall 
r  j;^0  ]  refer  to  the  place  of  the  fa<St,  and  it  is  as  well  as  if  it  had  been 
(eatUmy)  for  the  place  of  the  fa£l  is  the  laft  before  the  pra^i*.     As 
to  the  other  exception  it  is  not  nuterial,  for  the  aflkult  is  not  ne- 
cefllary,  for  percuflit  is  a  fufficiem  afiault;  as  to  Love's  cafe, 
wberp  percufSt  was  omitted,  that  was  (hewing  the  confequence 
without  the  caufe ;  percuJfU  implies  an  ajfauli^  but  if  it  did  not^  l)erc 
it  is  faid,  venit  vi  &  armis  to  Comptofiy  ac  infuhian  fecity  &^.  ac  earn 
fu^Jam  iaculoy  i^c.  percujfity  dam  eidem  y,  li  unutr^  mot  tale  vtdnms^ 
de  att9  quidem  vulnere  infianter  obiity  fo  that  if  the  aflault  was  ne« 
ccflary  in  the  venue  here  it  would  be  fufficiently  fct  forth.     Powcl 
iaid,  as  to  the  ^rft  exception  the  precedents  are  die,  hora  &  locp 
prxd\  but  in  an  appeal  there  needs  no  addition^  for  it  is  not  wtdiin 
the  (^atutes  of  additions  ;  and  it  being  faid,  apud  Cmptw  infianter 
•biity  ties  down  the  Jhoke  to  the  place  of  the  deaths     As  tQ  the  ad 
he  iaid,  that  dedit  mortale  vulnus  would  be  bad,  but  in  this  cafe  tfaero 
cannot  be  a  (Iroke  without  an  afTauIt     The  old  precedents  are  in- 
iidiando  &  ex  infultu,  but  upon  the  petition  of  the  clergYy  becaufe 
k  took  away  the  benefit  of  the  clergy  in  H.  6th's  time,  tt  was  left 
out,  and  afterwards  it  was  only  ex  inlultu.    In  Burgh  ^kd  Hol? 
croft's  case  there  is  no  aflault  laid,  and  indeed  where  there  is 
percuffit,  as  in  this  cafe,  there  needs  none.     Powis  and  Gould  the 
iame.     1 1  Mod.  229,  2^0,  pi.  9.  Trin^  8  Ann.  B.  R.  Young  v^ 
^laughterford^ 


^U)     Of  Plcadipg  In  Abatement,  and  then  over  to 

(he  Felony,  &(?.   ' 

Thel.  Dig.  ^*  TN  appeal  by  a  feme  cf  the  death  of  her  hufband,  the  de- 
st6.  lib  IC.  -^  fendant  faid,  thfit  at  another  time  the  feme  trot^bt  appeal 
*^?P-  -g  p^?'  ogaift/t  others  of  the  fame  death  before  juftices  of  gaol  delivery 
s!p.  i(c.  ^"  ^^^  county  of  N.  who  at  her  fuit  were  attainted  and  hengedy 
corUinciy.     and  prayed  allowance,  and  to  the  felony  Not  guilty,  and  (b  fee 

that  he  ought  to  plead  over  to  the  felony,     Br.  Appeal^  pi.  aS.  cites 

^  H.  4*  I.  2. 
s  c  .  *  %*  The  defendant  pleaded  villeinage  in  the  plaintiffs  and  was 

S  P.  cited  "  COipp^Iri 
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cbmpelled  to  plead  votr  U  tbt  ftlurf.    Br.  Appeal,  pi.  aS.  cites  aecoriiin^ 
«8E.3.  Sis.!':!* 

lib.  15.  cap.  5  S.C.  and  fays  that  the  fame  is  reported  Trin.  ix  H.4.  23.  [but  it  feems  it  (houU 
be  93.]  and  Mich.  9  H.  4.  i.  'Bnx)ke  makes  a  qu«re  if  it  is  a  good  plea  an  appeal  of  murder 

that  the piawtiffis  the  deftHiiani' i  villein.    Br.  Nonability,  pi.  44. 

3.  Alice  T.  fucd  appeal  againft  W.  S.  and  R.  in  B.R.  of  the  Thei.  Di^. 
death  of  J.  T.  baron  of  the  plaintifF,  tod  diclared  againjl  W.  as  cap*  3  fill! 
principal^  and  againft  R,  as  accejfory  in  the  county  of  W*  Cotton  for  cites  s.  0. 
W.  made  defence,  2xAfaid^  that  at  another  iifm  the  fame  plaintiff  ^  ^«  P*  ^^ 
attached  the  appellee  of  the  farnt  death  againft  fV.  before  A^  A  toroner  ^'^'^^^i^^ 
in  the  county  of  W»  in  full  county  fuch  a  day  and  year^  which  was  rr* 
tnoved  out  of  the  county  into  B.  R.  by  writ  directed  to  the  /heri^ 
and  upon  this  procefs  continued  here  till  fuch  a  day^  within  which 
time  this  apteaiwas  purchafed^  ^nd  fo  this  appeal  purchafed  pending 
the  other,  &c.  and  where  W.  is  named  of  D*  in  the  county  of  W» 
there  is  no  fuch  vilL^  hamlet^  nor  place  known  bv  fuch  name,  and 
prayed  allowance,  and  as  to  the  felony  Not  guilty^  and  for  R,  he 
faidy  that  where  he  was  named  of  W.  he  was  of  C,  in  the  county-  of 
M,  the  day  of  the  writ  pnrchafedj  and  not  at  Jv.  and  prayed  allow* 
ance,  and  as  to  the  felony  Not  guilty ;  per  Hals»  J.  he  fhall  not 
have  thofe  2  pleas  to  the  writy  via.  that  the  appeal  is  pure h  fifed  pend- 
ing another  J  which  is  matter  in  law  and  triable  bv  the  juft  ices,  ^»d 
alio  that  there  is  no  fuch  viUy  &c.  which  is  triable  by  the  country,  [  57  ^  J 
but  he  may  plead  mifmfmer  ofhinfelfy  and  alfo  that  there  is  no  fuch 
villy  &c.  and  fuch  like  which  are  triable  by  the  country  if  he  will 
aver  20  fmch  matters  y  and  after  the  mifnofmer  of  the  vill  was  con-- 
fefied)  by  which  it  was  awarded  that  the  plaintiff  fhall  take  nothing 
by  her  writ,  and  that  (be  fhall  be  taken  y  quod  nota*     Br.  Appeal, 
pL  44.  cites  4  H.  6.  15. 

4«  In  appeal  of  the  death  of  T.  his  brother,  the  defendanty27/V  *  s.  P.  by 
that  B.  toot  to  feme  C.  at  B.  in  the  countv  of  S.  &c.  and  had  iJJUe  J.  ^aTfeNnt 
the  eldeftfony  and  71  who  is  dead  the  %d  fon^  and  this  plaintiff  the  be  cert\fi{Hl 
youngejifon  and  T.  is  deady  living  jf*  and  prayed  allowance,  and  to  ajjainft  him 
the  felony  I^ot  guilty ;  per  Markham,  he  need  not  plead  to  the  felony,  {^^  ^^^^^  ^* 
but  where  it  is  confeffed  that  he  had  title  of  appetil  at  one  timcy  as   wiiilh  Bri. 
where  a  releafe  is  pleaded,  but  (hall  not  plead  over,  &c.  where  he  an  and 
alleges  matter  which  proves  that  the  party  never  had  title  to  the  op-  ^f^M  <^'* 
pealTS  here,  ♦  and  where  he  tleads  baftardyy  or  Ne  unques  acconpUy  thit  the  ^-f 
&c.  which  Yelverton  agreea,  and  that  where  he  pleads  to  the  \oi\y  jhoii 
felony  he  confefles  the  plaintiff  to  be  fuch  perfon  as  may  have  the  ^y"^ '/"' 
appeal,  and  the  other  matter  proves  the  contrary;  but  by  the  fer-  ''crt.fi   *u  0/ 
jeants  he  may  plead  over  to  the  felony  in  favour  of  lite  to  have  it  i'mbt/^ot^ 
inquired,  if  the  firft  matter  be  not  found  for  him,  by  which  he  had  ^'    ^^' 
the  plea  by  the  manner  after ;  quod  nota.     Br.  Appeal,  pi.  94.  n<!Trr.' 

cites  7  £.  4.  15.  ciiesi  14  £• 

5.  In  all  c|ifes  of  pleading  mifnofmer  he  muft  plead  over  to  the  4*  ?• 
felony.    2  Hale's  Hift.  P«  C\  230*  cap.  30.  cites  D.  88.  a.  b.  and 
2j£.4.  71.  a.  b. 

6.  Appeal  of  death  in  B«  R.    Vavifor  faid,  where  the  pIuintiflF  Thri.  Dii;. 
lias  declared  that  the  defendant  killed  the  deceafed  the  iirft  day  of  i*>  '<•  cap; 

Hay  5-  f-.^^- 
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j^OTdfng-  which  is  2  7^^7ri  before  the  apfeal  fued^  and  if  found  diat  it  be  noC| 
t7,  Mii-betd*  ^en  to  the  felony  Not  guiitj^  an4  Aeplca  good^bv  all  tfaejufticeS} 
Kood*  io  favour  of  life.    Br.  Appeal,  pi.  x  15,  cites  2^2  £•  4.  39. 

7.  And2&RV  dte  defendant  pleaded,  /i6tff  ei;J^rr/  it  isjutfyedthathe 
died  the  %X  E.i^h^  dM  l%  B*  ^  and  tjhis,  &c.  Hu^  faw^  it  is 
'  b^tpphad  that  the  dece^ibd^i^daflm.  18  iT*  4t  &c.  beftro  the  ap* 
peaV  ami  plead  over  t^th^fkkny^  and  tb9«  if  the  }uqr  fijid  tbe  tim« 
they  (baU  not  io^ire  any  furthor>  anl  if  q  contra^  tben  tbey  ihaU 
ua4)uire  of  tbe  feloov^  and  we  are  all  agreed  that  if  be  pleads  the 
fijrft  plea  oidy^  and  it  is  found  again^  hiin,  he  (ball,  plead  ta  the  fe^ 
lony  after,,  and  fb  %  m^ffis  whi^se  one  nuij^  make  an  end  of  all,  and 
the  opinion  of  the  coi«rt  was,  that  tiie  plea  was,  good»  without  tra^ 
v^ffe  that  he  wai  alhs  wiMn  the  y^r  and  day..  Jftr.  Appea)>  pL 
cites  2Z  £.  4,  39* 

Butaftet  the  di^fendbuit  of  his  own  fr«e  will  alkged  the  d$aA 

mm9  1%  &c.  ahfyue  hoe  tbat  he  was  alive  within  the  year  aiid  day 

„  before  the  tefte  of  the  appeal,  PrUK  &c.  and  the  other  e  contTa^m 

/» thefekny  Nut  guilty i  a«d  the  odier  e  contra*    Br.  Appeal,  pL 

1 J5.  citca  %x  E.  4«  39» 

Thel.  Dig.       ^  .^Am^  per  Hufley,  he  fliall  pkad  haftardy^  and  if*  &c.  Nii 

ai6.Ub.  15.  gtff/i^^  2nd  in  appeal  by  a  feme,  Newtquei  ofct^tple  in  lawful  ma* 

fites  sVc^  trimony,  and  if,  &«•  Not  guilty,  C4ntra  of  a  reUcfiy  for  there  he 

at><i  7  £.4.   has  in  a  manner  confefleid  the  felony*    Br.  Appeal^  pK  1 15.  cites 

ul^^^^^  a2E.4.  39. 

^*  10.  In  appeal  by  the  brother  and  heir,  &c.  the  defendant  (aid, 

that  the  plaintiff  had  an  Met  hrotier^  &c.  and  as  t9  thefekny  Not 


"I: 


fuiltyy  and  held  good.    Thd.  Dig.  %i(^.  lib.  15.  c^  5.  C  20.  cites 
lien.  7  E.  4.  15. 
Bulft,  141.        I X.  In  appeal  of  deadit  the  defendant  pleaded  a  farmer  cwivi^ien 


S.  c.  the  '  efmanJlaHghter  befeue  juflices  at  York  for  the  fatne  i^^  and  bai 
quamctr**^  iii  clergy^  and  that  no  judgment  fvas  given  upon  the  premiffes,  and 
and  the  de-  took  all  the  material  averments,  &c.  and  as  te  the  felony  andmurder 
fendant  dif.  aforefaid  pleaded  Not  guilty.  It  was  moved  that  the  plea  was  not 
CwK^fliT"  8^^>  becaufe  after  pleading  the  conviction  upon  the  indi^ment  be 
pi.  4.  s.  c.  pleaded  to  the  felonv  and  murder  aforeiaid  Not  guilty,  which  is  no 
and  the  ob.  anfwef  to  the*  declaration  whidi  fuppofes  the  f^  to  be  homicide 
wM*That  he  ^"^^^  *"^  '^^  murdef.  But  rcfolved  diat  the  plea  is  good,  becaufe 
ihouid  have  £x  neceilitato  juris  the  defendant  need  not  plead  to  the  country  at 
defended  all  where  he  has  pleaded  a  good  fpecial  idea  to  the  country  before) 
bomicidi-*  ^^  ^^**  P'**  ^  ^^^  country  added  to  the  other  plea  is  only  in  fiivo* 
umnndcon*  ^^^"1  vitar,  and  the  defendant  may  hazard  his  life  upon  the  fijft  pleai 
ciiKied  to     if  be  will,  and  here  the  pleading  the  coBvi£lipn  and  cle^  allowed 

^  o^cionu  *^  *  8°^^  ^  9  ^^*^  ^^  ^^^  (murdrum)  in  the  plea  14  idSt  ^tnd  the 
am  it  mur*  Word  (feloniam)  is  the  principal  word,  and  refers  the  plea  to  the 
(frum,  (bd  folony  fuppofed  in  the  deolaration.  Befid«^  the  word  (mMidnun) 
"i?"  a^nlTt^e  ^^^^  ^^  ^'  taken  fir  homicide  \  'for  thoug}*  the  iadi^tewt  or  a|y«l 
defen!r'nt  %s  the  defendant  murdravit,  yet  if  there  be  no  malitia  pr^efogkata 
was  dif.  it  is  only  manjhugbterj  and  the  vmrd  (ixu^rdravit)  of  itfelf  is  eousUy 
chargeii.  applicable  to  manflaugbter  as  wcjjt  aa  murder.  Ydv.  acXf.  raiclw 
♦  [  572  J  g  Jac:  B.  R.  Bradley  v.  Banks. 

g  12.  In 
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^ft;  writ  that  there  wa&  rur/uch  parijbi  known  by  fiich  name  as  that  ^l\v^^ 

of  which  he  ia  named.   .The  aippidlant  demurred^  becaufe  this  s.  Chut 

plea  being  in  abatement  the  defendant  ought  to  hairo  pleaded  over  ^«  ^-  ^i'>«» 

to,  the  felony.    But  the  court  held  it  well  enough ;  for  that  it  is  ""^^g^^^ 

good,  either  .way^  and  that   the  pracedenta  are  b^th  ways  ^iid  j^g,$.c 

judementior  the  defendant.   JShow*  47;  Trin«  i  W.  &,  M.  Orbell  a«i()Hbh» 

T  Ward  ChJ.ftkl- 

T.  vrara.  ihttthe 

plaintiff  ought  to  have  moved  that  the  defendant  might  have  pleaded  over,  but  that  that  is  ar 
dtftiTvft  pica,  aad  does  Npt  vitiate  the  ple»  in  abaiementy  and  if  the  plea  over  be  necrflliry)  the 
plaimiiF  (hotild  have  taken  judgment  for  want  of  it ;  and  Dolben  J.  agreed,  but  he  was  o^ 
opittiont  tharif  tlie  defendant  pleads  over  to  the  felonf  at  the  fame  time  that  his  plea  rnabatemene' 
if  over^rvled^  it  b  fufHdcnt,  and  that  fo  it  was  refolded  in  paiiiameat  ro  years  ago.  AdjndgeA 
for  the  defendant.  ■■■■  Carth.  54.  S.  C.  and  it  was  admitted^  that  it  was  ufual  to  plead  ore^ 
to  the  fcdony  in  fnch  cafes,  but  faid  that  it  was  not  neceifary  that  for  the  defaelt  thereof  the  other^ 
plea^ftionld  bs^ill ;  for  it  is  but  reafonabl^  that  the*  defendant  in  |his  cafe*  whofe  life  is  concern- 
ed, fliould  have  the  fame  privileges  thnt  all  other  defendants  have  in  civil  anions  \  and  cited^ 
Br*  Appeal  pi.  66.  and  Cq.  £nc.  Tit»  Appeals  $  Mod.  a66,  %6y,  S.  C  and  per  cur.  if  the 

plea  is  in  abatement,  and  the  party  does  not  anfwer  to  the  murder,  y^  thiit  does  not  oufi  him  of 
his  plea  hut  the  appeHant  ought  to  liave  prayed  judgment,  and  it  is  a^queftion  whether  he  ou^tho 
to  plead  over  to  tlie  felony  or  not  for  the  precedents  are  both  ways.  There  is  no-judgioeav 
entered. 

.  For  more  of  this  fee  a  Hale's.  Hjft.  PL  C.  255.  cap«  33.  and 
2  Hawk.  PU  C.  196.  cap.  23.  f.  135.  with  his  obuxva- 
ttons  on  the  feveral  pleas  pleaded  in  abatement. 


( W)     Pleadings.    What  is  a  good  Plea,  in  Bar 


n   /b  Ppeal  at  Newgate,  the  difkndani  faid^  ihat  theflainHfis  saetrs  Br.  Komh 
'^^  legemy  and  ought  not  to  be  anfweredj  for  he  has  ahjur^d  *>»^»fy.»P^ 
the  ritfiny  and  this  is  found  in  the  roll  of  the  coroner^  by  which  he  s.c.and  K. 
was  hanged,  and  the  defendant  went  quit.     Br.  Appeal^  pi.  52*  17-  accord- 
cites  11  Afl:  27.  i'^s^y- 

2.  In' appeal  tf^  dioth-of  his.lrstheryXhm  plaint^  was  £fiMsd 
hy  outlawry^  by  which  hi  brought  writ  of  error  to  reverts  the  cu^ 
ienaryj  becauK  be  wasin  prifon  at  the  time  of  die  outlawry,  and 
Botwithflanding  this^  die  drfmulani  went  quit  without  being  arreted 
at  the  fiait  of  the  king,  and  no  mifchief,  for  when  he  \)asfued  bis 
charter  ofpareUn^  or  r4Verfed  his  ouiiawry^  be  may  have  a  new  writ^ 
but  contra  aftest  nonfuit  after  appearance ;  qiiatre  of  the  new  writ 
after  the  year,  and  fo  fee  that  the  <li£ibility  by  outlawry  in  appeal  ia 
not  peremptory  >  contra  of  nonfiitt  after  appearance,  Br.  Pe.* 
temptory^  pi.  8o»  cites  i&£.  3.  andFitzh.  Utiawry  47. 

3.  Appod  by  a  fcme  of  the  death  of  her  hufband,  the  defendant  T  ^y.^  1 
^sid^  that  as  the  time  of  the  death  the  baron  was  outlawed  ^feUny ;  ^  ^^  ^  ^ 
judgment,  &c.  Per  Shard,  a  man  cannot  kill  a  man  oudawed  offe^ 

\6ny  na  more  than  another  man  by  which  he  pleaded  Not  guilty  i 
hut  Lod.  Cud,  that  H.  of  C  was  for  fuch  cauft  oxcufed  of  the  death 
of  the  baron  of  Woodhull.    Br.  Appeal,  pL  69.  cites  27  AS.  4i« 

4.  In  appeal  by  feme  of  the  death  of  her  hufland^  the  d^fimdantfoid  •  s.  P.  Br. 

that  N$  yrnqotetoicm^  ia  lawfol  matriapny*    Thiaiaall  be  tnSed  p^remiHo- 

'  L  n»  v^  6^ 
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by  cettifkaU  $f  tbi  bijho^  and  if  not  *  peremptory  a^ainft  die'detisi'* 
dant ;  for  the  bifbop  certified  that  lawfully  accmtpuJj  &c.  and  th^ 
defendant  pleaded  Nat  guiltp  Quod  nota«  Bn  Peremptory,  pl«  32* 
cites  4  27  Afll  3* 

Arft  ;  and  Brooke  fays  the  reafoh  fcertis  to  fee,  Decaiife  it  dimands  kj0  trials.*'  ■  S.  P.  ae- 
cordingty,  and  fut*  the  fame  reafon  (    but  he   may  plead  not  guilt/  afterwards^  aod  this  itf 

favour  of  life,  a$  it  fccmi*    Br.  Appeal^pl.  17.  cites  50  E.  3.  15. ThcL  Dig.  416.  UIk  15. 

cap.  5.  f.  20.  cites  Mich.  7  E.  4.  15.  where  it  is  i^id  that  Ke  unques  accouple  may  be  pleaded* 
-without  pleading  to  the  felony  j  but  HolTey  faid  that  in  this  cafe  tlift  defendant  may  plead  over  td 
tii6  felony. 

In  an  appeal  of  murder  by  the  wife#  the  appellee  pleaded  Ne  idlpies  actuipk  in  lawful  matri- 
mony, and  if  found,  &c.  then  Not  ruiUy  tn  the  ftkmy.  The  plaintiff  replied  larMfuftf  aca^kd  V.c* 
hvi  did  not  reply  that  he  tuas  patty  of  tbi  fthmy.  It  was  moved  that  this  was  a  Wjs/r^omcr ;  but 
per  cur.  when  a  plea  is  pleadecl  which  is'trialile  at  comidon  laW)  aild  concludes  over  to  the  Maajt 
there  the  plaintilf  ought  to  reply,  and  conclude  over  to  the  felony  ;  but  where  he  pleads  a  ptca* 
triable  otberwife  than  by  the  common  law,  ii  is  otherwife.  Cro.  E.  X13.  9x4.  pi.  6.  Pafch  33* 
Eliz.  B.  R.  Wiihingmii  v.  Dalabcr.  ■■  3  Le.  a6S.  pU  360.  WitheringloiL  v.  Ddabor,  S.  C. 

held  accordingly. 

t  S.  P.  Br.  Appeal,  pi.  66.  cites  S.  C-  and  ibid.  pi.  ioi.  cites  14  E.  4.  7.  S.  P.  and  by  fame 
he  (ball  not  plead  over  to  the  felony,  becaufe  if  it  be  certified  againft  him,  he  fliall  be  banned. 
But  Brian  and  dton>y  denied  it,  and  (aid  the  Mony  Hull  be  inquired  after  the  certificate  of  the 
biibop,  lee. 


S.  P.  per 
Tremail  J. 
Br-  Pe- 
remptory, 
fl.  41.  cites 

S.  P.  Br. 
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154.  But 
Brnoke  fays 
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5.  The  praying  of  the  defendant  that  thejhth  in  appeal  of  maihem 
be  examined  is  pcremptorj',  if  it  h^foUnd  againft  htm  upon  the  exa-* 
mination.     Br.  Pcremptoty,  pK  33.  cites  28  Aff.  5. 

6  H.  7.  J.    But  Biogke  fays  the  contrary  was  held  in  Gray  VIilb« 

6»  In  appeal  of  maikem  agninft  A  at  principal^  and  D.  as  accefi- 
ryy  itia  a  gooi  plea  that  at  another  time  he  brought  futh  appeal  agaitdl 
thefhy  and  Hamid  b.  principal^  and  A.  aecejfatj^  contrary  to  thb  wrtt, 
and  after  was  nonfuiteddSltt  appearance,  judgment  if>  &c.  bv  which 
Knivet  awarded  that  he  take  nothing,  &c.  and  that  he  bfe  tafccnr  &c* 

Br.  Appeal,  pi.  7!.  cites  40  Aff.  i.  ^      •    1.     ,  -. 

7»  In  appeal  by  a  feme  of  the  death  of  her  hulbaiidi  the  dcfen* 
if  nt  faid  that  the  baron  wai  alive  at  Z>.  in  the  county  f^C  and  the 
other  e  contra  ;  and  day  was  given  to  bring  in  the  proofs.  Qu«r« 
of  trials  by  proofs  at   this  day.     Br.  Appeal^  pi.  133.  cites  41 

Aff.  5.  .     /.       ^   , 

8.  In  appeal  of  maihem  the  defendant  pleaded  tb«  dc  Jin  afimlt 
dcmefnej  and  in  defence  of  the  defendant,  and  the  defendant  Wd  that 
De  fon  tort  demefne  without  luch  caufe<  pf ift  1  and  the  others  e 
contra.     Br.  De  fon  tort,  &c.  pi.  47*  cites  4 1  Aff.  2i» 

9.  In  appeal  by  feme  of  the  deadi  of  her  baron,  the  defendant 
faid  that  the  baron  is  yet  alive,  and  the  feme  e  contra  \  by  which 

they  were  awarded  to  bring  in  their  proofs^  and  becaufe  the 
proofs  were  faulty,  therefore  to  avoid  perils  the  defendant 
pleaded  Not. guilty.  Quxre  if  it  be  peremptory^  if  the  proofe  are 
adjudged  againft  the  defendant.     Br.  Peremptory,  pL  36.  cites  43 

Aff.  26.  .  r    V     r  J    *!. 

10.  It  feems  that  an  acquittal  9r  attainder  of  the  fame  deaOi| 

had  been  a  good  bar  in  the  appeal.     Br.  Appeal,  pi.  33.  cites  II 

rl.  4*  4^*  «  T«.*j 

11.  Contra  -rf  charter  of  pardon  allowed,  as  it  feems  here.    Ihid. 

12.  If  a  man  be  arraigned  upon  an  indiilmcnt  he  ihall  notrplesd 

fniinmOttr^ 
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mtfnopher^  but  plead  Not  guilty,  and  give  in  tvidence  that  hi  is  not 
tbifanu  perfon^  but  if  he  be  the  iame  perfoii)  then  no  matter  for 
the  mifnofmer.  *  But  contra  in  appeal  \  for  there  mifnofmer  is  a 
good  plea)  and  if  he  be  outlawed  upon  miihofmeri  it  feems  to  be 
error.   Bn  Corone,  pi.  201.  cites  i  H.  5.  5. 

13.  Brooke  fays,  it  feems  that  he  (hall  not  plead  over  to  the  felony^ 
but  inhere  the  plea  to  the  writ  is  triable  per  pais.  Br.  Appeal,  pi* 
48.  cites  I  H.  6.  I. 

14.  In  appeal  of  death  by  writ  in  B.  R.  the  defendant  pleaded  in 
abatement  of  it,  that  the  plaintiff' had  brought  appeal  before  the  coro- 
ner and  Jheriffin  the  county  of  the  fiunc  death,  which  was  removed 
by  writ  dire£fed  to  the  Jheriff  in  this  courts  and  procefs  continued  here 
till  fuch  a  day  within  whuh  time  his  appeal  wa$^  purchafedj  judg- 
ment, &c.  And  becaufe  it  was  removedby  writ  to  the  Jheriff  where 
it/hojd  be  to  the  coroner^  for  he  is  judge,  &Cf  therefore  it  was  taken 
that  that  which  was  removed  here  was  not  of  record  here,  and  fo 
no  plea  by  which  the  defendant  pafled  oven  Quod  nota,  that  it  is 
no  plea  that  the  plaintifF  has  1  writs  pending  in  one  and  the  fame 
courts  as  here ;  for  it  is  fidfe  if  the  removing  be  void,  and  it  may  be 
that  the  writ  before  the  coroner  is  difcontinued.  Br.  Brief,  pi.  209. 
cites  4  H.  6.  J  5.  ' 

15.  In  appeal  the  defendant  faid  that  the  plaintiff  purchafed  other 
appeal  before^  returnable  fuch  a  day  \  judgment  of  the  2d  writ  of  ap- 
peal and  no  plea,  per  cur.  if  he  did  not  appear  to  thefirjl  appeal ; 
for  it  may  be  that  a  ftranger  has  entered  it,  and  here  tne  firft  writ 
was  delivered  of  record,  &c.  yet  cur.  held  ut  fupra.  Quod  nota. 
Br.  Appeal,  pi.  87*  cites  7  H.  7.  6. 

i6*  if  the  king  pardons  or  releafes  the  appeal,  it  is  no  bar 
to  the  plaintifF  in  the  appeal.  Bn  Appeal,  pi.  41.  cites  21  H« 
6.  28. 

.  1 7.  In  appeal  by  the  heir  of  the  death  of  his  anceflor,  it  is  a  Br.  Corone» 
good  plea,  per  3  jullices,  that  the  defendant  joined  battail  with  the  C*J^«tcs 
ancefior  before  the  conftable  and  marjhal^  becaufe  the  anceflor  called  ^^  j^^. 
the  defendant  traytor^  and  he  vanquijbed  him  to  ^^M,  judgment,  &c.  pafs,pi. 
and  ^is  matter  fliall  be  certified.     Br.  Appeal,  pi.  129.  cites  37   '97;  cites 

H.  6.  19.  20.  Br^Batuil, 

pi.  15.  cites  S.  C.  but  not  exaAly  S.  P. 

18.  A.  brought  appeal  of  the  death  of  T.  his  brother.     The  A-  Fitzb.  Co- 
fendantfaid  that  the  fame  T.  at  the  time  of  his  deaths  and  after  the  ^^'s^c*^' 
day  of  the  writ  purchafed^  had  an  elder  brother  %  to  whom  the  ap-  .^t.  P.C. 
peal  is  given,  and  not  to  the  plaintifF.     Per  Markham  Ch.  J.  he  60.  b.  (£) 
ought  to  commence  his  plea  to  the  bloody  viz.  from  the  father  of  him  ^-^'^^q 
who  is  dead ;  for  it  may  be  that  J.  and  T*  were  brothers  of  the  half-  «^  ic.  cited 
bhody  to  which  Laten  and  others  agreed,    fir.  Appeal,  pi.  94.  cites  s  Hawk. 

7  E.  15.  ^^-^  ^*^ 


19.  In  appeal  the  defendant  pleaded /jrremmttmVa/ftfii  in  theilain*  Br.  Appeal* 
tiff^  by  which  the  defendant  went  without  day  till  the  plaintitt*  was  pi-  $0.  cit«s 
abfolved.    And  fo  fee  that  this  (ball  not  abate  the  writ.    fir.  Ap-»  3- Aii:  \%. 
peal,  pi.  IJ.2.  cites  13  £•  4.  8. 

Vot.  iL  U  u  20.  la 
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By  theibt.  wl  Ih  appeal  of  death  it  is  a  good  plea,  that  atanHhir  time  ihi^ 
3^7-^1^  difinJdnt  was  indUteJj  arraigned^  and  acquitted  tf  the  fame  caufe^p 
Ic«iifV>  ''  jadgment  fi  adio»  quod  curia  conceffit  \  for  life  (hall  not  be 
attain  uf9n  twicc  ill  jcopardy  for  one  and  the  lame  cauie ;  per  Brian  Ch.  J« 
an  in^aauMi  Qf.  Appeal,  fU  102.  cites  i6  £.  4*  I  x.  But  Brooke  taJjrs  diat  it  is 
Sr  1!^'    contra  at  this  daj  bj  the>f^.  3  H.  7.  cap.  i.    Ibid. 

flaughter,  is  no  bar  of  an  appeal  for  the  fam*  deacli  $  hut  antdtfbits  eoavia  of  munkr  or  m.-m- 
flaughcer,  and  eltrgv  ^aJ  upou  an  indiAmciity  is  a  good  tiar  to  an  appeal,  nocwithftanding  this  fta- 
tute  {  for  indeod  tlie  ftatute  ilfelf  has  this  excoplion,  vt?.  **  The  benefit  ot  the  dergy  not  being 
had.**  %  Hale  s  Hift.  P.  C.  S50.  cites  4  Rdp.  45*  b.  Wiggs*s  cafe :  and  this  though  an  appeal 
were  depending,  wheTeunto  the  priibner  had  Hot  pleaded  at  the  time  of  bis  acqaittely  cites  4  Rep* 
45.  b.    Uolci'ott's  cafe* 

Oilier foiii  (ORvi^f  Of  aoquit  on  an  indi^Rienty  was  a  bar  at  ummH  law  to  an 


[m,j  g  1  <ppeiil>  becaufe  n6  man's  life  fiiould  be  endin|ered  tivice  for  the  fame  efhnce  ? 
J/ J  J  and  theiwbEes  proceeding  firft  on  the  appeal  was  merely  difcretioaaryt  the  verf 
prtamble  of  |  ff*  7*  faying  it  was  only  a  ^U^  among  them  fo  to  do»  wbicb  ibtou 
M^s  the  judges  to  proutJ  wUAjm  myur  a^  ddy  t0  hiar  and  d^termhu  the  inSHmtnt^  and  not  to  ftaf 
on  ibe  account  of  an  appeal,  withbut  faying  (to  be  bnxight)or  (already  brought^}  or  whether  ^ 
both.  But  whbre  the  defendam  vas  indiftcd  of  mwdeo  and  oonvtAed  of  man  (laughter,  he  nli 
anfwer  to  an  appeal  the  pom  fifimu  if  he  pleads  Nm^mhit  the  judges  maf  proceed  and  trj  Mm 
de  wvifOf  and  hang  biro  on  the  appeaL  If  he  pleads  anterfoUs  convi^  it  is  no  bar ;  if  he  wii/  am 
mfwtr  tvir,  his  (tanding  m^tt  muft  be  recorded,  and  judgment  given  accordingly,  M/6fr  to  be  ha^zJ 
hy  til  ttci'f  tr  Aie  fitimfiirt  tf  dart.  But  if  the  appellant  is  not  ready  and  cannot  go  dn  trith  fais 
appeal,  the  appeal  will  be  gone  i  per  Hok  Ch.  J.  la  Mod.  157.  Mich.  9  W.  p  VlUs  v.  Armftroog. 
If  a  man  be  emvkleH  of  mattflan^httrf  and  no  judfrntnt  0/ death  given  auterfoUt  tmttiS  will  not  be  a 
good  bar  of  an  appeal  i  but  eomnJUm  andbcnfJU  afcUrgy  it ;  per  Holt  Ch.  J.  ta  Mod.  h^.  Hill. 
13  W.  J.  in  cafe  cl  Colt  t.  Swift. 

Br.  Additi.      a  I.  In  appeal  againft  feveral,  as  J..  W.  and  J.  S.  late  of  F.  in 

cite*  s!^**    the  county  of  N.  yeoman,  and  others,  the  faid  J.  W.  faid  that  there 

/V  rut  any%  S,  late  of  F.  in  the  county  of  N.  yeoman  in  rerum  natmm 

the  day  of  the  tvrit  purcbafed^  &c.  and  to  the  felony  Not  guilty^ 

Per  Sterkey,  the  vill  and  mydery  is  only  addition  by  the  ftatute,  and 

no  parcel  of  his  name,  and  therefore  he  ih^l  traverfe  the  name, 

that  it  was  fufficient  by  the  common  law,  viz.  that  no  fuch  J.  S. 

TOiAJhaU  not  exprefs  the  villy  county^  nir  addition*    And  fee  M.  35  HL 

6.  5.  that  it  is  only  addition,  and  none  of  his  name^  and  therefore, 

as  here,  it  is  pregnancy  clearly,  as  it  feems.    Br*  Appeal,  pi.  iii. 

cites  21  £.  4*  71. 

8.  p.  Br.  22.  jhd  in  appeal  againft  feveral,  the  oneJbaO  n$t  plead  a  reUeft 

Appeal,  pi.    of  all  appeals,  nor  of  all  executions  &c,  nuxde  to  his  companion  \  for 

R*^."?far   i"  appei  each  (hall  fuffcr  death.     Contra  of  fuch  releafe  in  odicr 

^  hihaiinoc    adioiis  perfonal.     Br.  Appeal, pi.  ixi.  cites  21  £.4.  71. 

fcrvcbot 

for  him  only  to  whom  it  was  made  j  per  cnr.— — S.  P.  Jenk.  165.  in  pL  i8.  For  thef  have 
feveral  judgments  and  execuci'ih$.— — Jenlc.  137.  :it  the  aid  of  pL  iS.  fays  a  releafe  to  one 
api>ellee  [of  riiurder]  will  not  ferve  the  other,  as  it  will  in  a  tref|iaf&  Tkrefpois  may  beiatisftcd 
by  a  recompence  paid  by  one,  but  no  recompence  fenres  for  a  life  loft. 

23.  In  appeal  of  robbery  it  is  no  plea,  that  at  another  time  the 
plaintiff  brought  trefpafs  of  the  fame  goods  taken  agaifj/f  iffe  tUfemdant^ 
and  the  plainttiF  was  barred i  for  Ae  appeal  is  of  a  more  hig^  na- 
ture than  trefpais,  as  a  man  who  is  banced  in  affife.majr-have  writ 
fright.    Br.  Appeal,  pi.  121.  cites  2  R.  3. 14. 

24.  Where  the  principal  pleads  a  foreign  ijke  to  At  fdoAjTi  as 
auterfoits  arraigned  &c.  the  acceffiiry  iball  not  be  put  to  anfiver ; 

and 
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ma  xf  It  hcjiund  againji  the  frint^ipal^  this  is  not  peremptory  .to  the         - 
accejjary.     Br.  Peremptory,  pi.  43.  cites  9  H.  7.  19. 

15.  Note  by  the  juftices  of  both  benches,  a  man  fhall  not  have  ^^  i^^  ap-, 
plea  in  appeal  that  the  deceafed  ajfaultedhim^  and  he  killed  him  in  bis  ^^^^^ 
defence^  hut  i!liall  plead  Not  guilty^  9nd  JhaO  give  this  mditer  in  evi*  good  plea, 
dence^  and  the  jury  is  bound  to  take  notice  of  it,  nor  ffiall  he  have  t^f  it  wa% 
it  for  |>ka  with  a  traverfe  of  Ac  murder  ;  for  the  matter  of  the  plea  ^l^rf^"^ 
is  no  murder,  nor  can  murder  be  juftified^  and  when  the  nlatter  of  liTcr^^^ 
piea4s  not  good,  there  a  traverfe  is  not  good.    Br.  Appeal,  pi.  122.  fence  of  th6 

pi.  99.  cites  12  £.  i.  ^  So  ibid.  pL  M^.  cites  41  AIT.  a  i.  Ani  the  plaintiff  cotrnted 

in  9nt  ward  in  London^  ami  the  dtfendant  fufijttd  at  fupra  in  amotUr  ward,  and  Aid  rnt  travrft  tbt, 
fir  ft  w:B-df  and  well ;  for  he  cinnoc  be  nuimed  in  two  places.  But  e  contra,  per  Knivet,  in  tref- 
pus  I  for  feveral  trefjofles  may  be  done  in  one  day.    Ibid. 
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criminal^  mortal^  or  concerning  pleas  of  the  crown;  or  2^1y«  a  releafe  clear  that 
cfall  actions  generally  ;  3dly,  a  releafe  of  all  appeals  ;  and  4.thly,  a  J^^^^^r 
reUzk  of  all  demands^  zrc  good  bars  in  all  thofe  kind  ofappeds.  of  the  re. 
Litt.  S.  501.  and  Co.  Litt.  288.  a.  '  leafe  may 

be,  it  ihUl 
DOC  wholly  difcharse  the  appeal,  imledi  it  were  made  before  it  was  commenced ;  fur  if  it  be  fab* 
fequent  Co  the  appeal,  it /hall  only  difcharge  it  as  to  the  fuic  of  the  plainti/f )  and  after  judgment 
given  for  fuch  difcharge,  he  fhall  he  arraigned  at  the  king*s  fuic. 

*  This  is  a  good  bar  in  an  appeal  of  death.    Co.  Litt.  aS;.  b.  at  the  end. 
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27.  Cw^rfffr/tf/'/A^/^wf,  after  the  murder  of  her  former  baron  by  Sec  (A) 
J.  S.  is  a  bar  to  her  having  an  appeal.    D.  296.  pi.  20.  Micb.  12 

&  13  Eliz.  Stanley's  cafe. 

28.  B.  was  indited  for  the  murder  of  Wheatherhead,  and  being 
^arraigned  upon  it,  he  pleaded  that  A,  the  wife  of  Weatherhead 
brought  an  appeal  againfi  him  for  this  murder^  and  he  was  arraigned 
upon  it,  and  pleaded  Not  guilty,  and  tried,  and  found  by  the  jury 
that  he  was  Not  guilty  of  murder^  hut  that  he  was  guilty  ofmanflaugh-^ 
ter  5  and  thereupon  he  prayed  his  clergy  and  had  it^  and  demands 
judgment  if  he  fliall  again  be  put  to  anfwer  this  felony,  and  there- 
upon it  was  demurred  ;  and  now  this  term  it  was  adjudged  a  good 
plea,  and  thereupon  he  was  openly  in  court  difcharged,  but  no  fpe« 
cial  reafon  was  given  of  the  judgment.  Quaere  ;  for  the  finding 
him  guilty  of  manflaughter  in  the  appeal  was  more  than  needed,  as 
it  appeared  in  cafe  of  Wrath  and  Wigcs,  and  then  the  allow- 
ance  of  clergy  is  to  no*  purpofe,  &c.  Cro.  £.  296.  pi.  2.  Pafch.  35. 
£liz.  Barley's  cafe. 

29.  C.  was  indicted  of  murderyZnd  found  zuilty  of  mcnjlaughter. 
In  appeal  brought  againit  him  the  defendant />Z*tf^&i  the  queen* s  par-^ 
don^  and  prayed  allowance  of  it,  and  a  precedent  was  (hewn  Pafch. 
8  Eliz.  Rot.  33.  Musgrave's  cafe,  where  the  defendant  pleaded 
the  queen's  pardon  in  this  very  cafe,  and  it  was  allowed  ;  although 
ih  the  9  Eliz.  Dy.  261.  there  was  a  <^uxre  thereof.  But  Popham 
i^d  it  was  a  ftroiig  precedent ;  for  it  is  hard  the  queen  ihould  par- 

U  u  a  dgn 
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dontkit  which  is  tiie  futt  of  the  party  ;  and  there  is  no  queftioA  i( 
it  had  been  an  appeal  of  homicide^  as  it  well  might,  the  queen  eould 
not  have  pardoned  it  i  wnereto  Coke  the  queen's  attorney,  ofcoun* 
iel  with  Use  defendant,  agreed  \  for  it  is  meerly  the  fait  ^the  party  ^ 
but  here  tbefuit  of  the  party  is  an  appeal  of  murder^  and  that  wherein 
be  is  found  guilty  is  not  for  the  party^  but  for  the  queen,  Cro.  E. 
465.  pi.  23.  Hill.  38  £liz.  B.  R.  in  cafe  of  Penrvn  v.  Corbet. 
C^  C  77t.  30.  The  defendant  in  appeal  of  murder  pleaded  in  abatement  of 
pi-.t<-  the  writ,  that  the  plaintiff  had  a  writ  of  appeal  pending  againfl  himj 

4i!*^Eiizf  *  ^^  pleaded  in  hsec  vejba.  But  by  die  opinion  of  the  court  he 
I.R.the  was  compelled  to  plead  over  to  the  ^lony ;  for  fo  are  a)l  the  pre- 
p.c.and      cedents  of  the  court,  and  upon  this  plea  it  was  demurred  in  law. 

Mljudgcil  to  31*  An  attainder  at  the  king^sjuit  at  common  laiv  did  not  bar  am 
WhipgoA  tf^^tf/,  if  it  was  brought  before  t^e  attainder -,  but  if  brought  after 
the  attainder  it  was  otherwife.  But  now  by  thc^at»  H,  7.  cap.  x» 
neither  an  attainder  nor  acquittal  at  the  fuit  of  the  king  bars  an  ap^ 
peal  for  murder^  if  clergy  be  not  had.  Other  felonies  remain  at 
the  common  law.  At  diis  day  an  appeal  fufpends  the  proceedings  for 
murder  at  the  fuit  of  the  iingj  till  the  appeal  is  determined,  Jenk* 
75.  pi.  42. 

32.  The  releafe  of  the  appellant  after  judgmenty  betne  ibewn  tm 
the  court,  (hall  flay  execution  till  this  releafe  be  confe&d  or  pro- 
ved, or  difproved,  and  the  appellant  (hall  be  warned  upon  it  by  fcire^ 
facias.    Jenk.  137.  pi.  82. 
r  ^yj  1       33.  In  an  appeal  of  murder  the  defendant  pleaded  a  convi^ion  of 
zJJ ^  /iw»/fo«^Af/r  at  the  Gaol-delivery  at  the  Old  Baily^  and  that  be  wat 
S.C.  ac-      ^^^^^^  *«  ^l^^gjfy  but  did  not  mew  by  what  auUiority  the  court 
coidingly.    was  held ;  and  now  it  was  moved  to  amend  it,  it  being  before  ifliic 
joined  or  demurrer.     But  the  court  doubted,  becaufe  the  appdlant. 
cannot  amend,  aind  fo  no  reafon  why  the  appellee  (hould.    In  this 
cafe  if  he  amends,  he  makes  a  new  rule ;  whereas  in  other  cafes 
•  ^«^  ^««  the  amendments  are  all   in  paper,  and  no  ftatute  extends  to 
SmtthT.      amendments  *  in  appeal,  and  it  is  not  virarranted  by  the  courfe 
Bowcn.*      of  the  court.    4  Mod.  158.  Mich.  4W.&  M.  in  B.  R.  H<j>ile  v« 

Pitt, 
i^'tt*'^*  34.  Conviilion  of  manjlaughter  with  clergy  had  is  a  sood  bar 
Ch.  j.  faid  ^^  ^^  appeal  antecedent,  concurrent,  or  fubfequent,  andyi  it  is  ^ 
he  did  not  ^l^rgy  ivas  not  had  by  the  default  of  the  court ;  for  it  has  been  adjudged, 
vnderftand  that  the  praying  <rf  clergy  is  having  of  clergy  within  the  uatute ; 
why  cflm  ^^^  *y  praying  it  the  prilbner  has  done  all  he  could,  and  the  delay 
ihouid  be  ^  the  court  ought  not  to  prejudice  him.  i  Salk.  63.  Hill.  8  W* 
delayed  to     3.  B.  R.  in  Cafe  of  Armftrong  v.  Lifle. 

charge  a  - 

man  with  an  append  ;  and  faid  it  was  argued  in  the  cafe  of  Gomvo  v.  DcERmc*  Kut  that  it  » 
fit  to  he  argued  afraio.  And  at  another  day  be  faki,  that  the  court  ought  to  atlow  the  prifoner  his 
clergy,  and  the  ftatute  3  H.  7.  i.  requires  a  determination.—  Skin.  670.  S.  C.  fays,  that 
Holt  Ch.  J.  inclined  ftrongly  that  the  court  ought  not  to  refufe  to  allow  clergy  to  one  coovided 
of  manflaughter,  but  in  regard  of  ioroe  refohitions  contra  it  was  fit  to  be  argued  ;  that  Iw  had 
argued  it  both  ways,  but  never  was  fatisfied  in  his  judgment  with  the  refoluttons  given  that  thef 
may  refpite  clerjrv  j  for  by  this  means  they  put  it  in  the  flower  of  the  judge*  to  hang  a  man.— p 
la  Mod.  157.  S.  C.  and  per  Ho't.  Clu  J.  neither  an  acquitul  nor  an  attainder  upon  an  iodiamcnt 
uiall  be  a  bar  to  an  appeal,  as  it  w.is  at  common  law,  but  only  the  having  clergy,  whkh  has  been 
extended  fo  far  that  if  a  nanfmyt  his  clergy,  md  the  cmrt  doci  net  give  it  Urn,  be  having  done  what 
lies  in  his  powfTythp  delay  onhc  court  fluU  not  pngudicebizni  now  in  tikis  ofc  there  is  no  prayer 
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wsAt  to  have  his  clerjy  \  hot  how  comes  ibat  to  pifs'^  WTiy  }  the  ptnjr  was  nevw  afleed ;  and 
if  Che  imrt  wiil  mt  pro(e4dto  jiu^meiti,  and  call  him  down  to  jud{meQt>  he  has  no  oppott unity  to  aCk 
his  clergy,  and  therefore  he  thooght  it  a  good  plea  in  bar,  pf  which  opinion  were  the  other  % 
juhices,  and  fo  the  appellee  wai  difcharged. 

35.  The  defendant  in  appeal  of  murder  {beaded  in  abatement, 
that  the  vili  in  which  he  was  ccmmffrant  was  Shau/hrd,  abfque  hoc 
that  it  was  Shalfird  \  it  was  objeded  that  this  plea  was  not  to  be 
received  without  an  affidavit  Jince  the  a£i  for  amendment  of  the 
iawy  it  being  a  dilatory  plea,  and  the  court  at  firft  inclined  accord- 
ingly, criminal  cafes  not  being  excepted  out  of  the  a£ty  f  the  excep* 
tion  of  appeals  in  the  a&  relating  only  to  the  preceding  claufe ;}  but 

*  afterwards  the  court  thought  it  might  be  read  without  an  affidaviti 
becaufe  though  this  plea  be  for  the  moft  part  dilatory,  yet  in  this  cafe 
it  is  not^  becaufe  the  appellee  muft  plead  over,  and  ifllie  he  joined 
on  that  as  well  as  upon  Not  guilty,  and  both  may  be  tried  at  the 

.fame  time  12  Mod.  217.  pL  5.  Pafch.  8  Ann.  Bn  Young  r. 
Slaugbterfordt 

(X)     Pleadings.    Plea  in  Bar  waved  In  what 

Cafes. 

« 

{.APPEAL  of  death  of  the  huiband  by  the  feme,  the  de« 
-^^  fendant  faid^  that  the  baron  is  alive  iic,  and  the  other  e 
contra,  by  which  day  was  given  to  bring  in  the  proofs,  who  came,^ 
and  there  was  default  in  both  their  proofs^  by  which  the  defendant 
for  the  danger  pleaded  not  guilty;  and  hence  it  feems  that  the  Hrft 
fflue  founcTlhall  be  peremptory,  and  that  he  may  wave  it  before 
trial  in  favour  of  life.     Br.  Ap|M»ii,  pL  137.  cites  43  A/T.  26. 

2.  In  appeal  of  murder  the  defendant  pleaded  not  guilty,  and  [  f^S  1 
iffiu  was  joined  thereupon.  Afterwards  the  defendant  waved  it,  and 
demurred  upon  tht  declaration.  And  the  court  held  clearly  that  ta 
be  might ;  for  if  the  declaration  be  not  good,  it  is  in  vain  to  pro- 
^  reed  to  trial;  yet  it  was  clearly  neld,  that  it  is  mt  pcren^tcry  to  the 
defendant^  for  if  it  be  adjudged  againft  him  it  is  only  a  refpondeas 
0ufler.  Cro.  £•  196^  pi.  13,  Mich.  32  &  33  £liz«  B.IL  Hume 
V,  Ogle. 

(Y)     Pleadings.    Replication. 

I.  T  F   in  appeal  the  defendant  pleads  not  guilty^  prijl  by  bis  body^  jbUL 

-■'  and  tenders  battle^  the  tlaintiffifays  that  be  was  taken  with  Brooke 
the  moinoury  judgmtnt  If  agamji  fuch  matter  he  Jhall  be  rueived  to  f*7i'reeaia 
wage  battle^  the  mainonr  is  not  traveriable,  per  HuiTey  and  Fair-  that  the 
fax  J.  &  non  negatur.    Br.  Traverfe>  per  &c.  pi.  273.  cites  22  piainUff  bf 

E.  4-  19.  •  fuchaWefi. 

^     '  Uoo  foacf 

put  every  defendant  from  Itfs  law  in  appeal  of  roVbery*  [at  thii  eaft  way,  ai  appears  in  tte 
year  book.] 

U  u  3  2.  Appeal 
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%.  App^  againft  J.  and  A.  m.  ^^^thffi  J.  as  frtMeipali  atJ 
againft  J.  as  accfffiry^  and'7.  came  and  fa$dy  that  at  atuiher  time 
&c.  be  was  arraigned  ef  the  fame  fibn^  and  attainteiy  andfiewed 
the  record  in  ceruin,  judgment  if  he  fliaU  be  at  another  time  put  to 
aniW)  and  the  pUdmifffaU,  that  tbis  affeal  is  $f  am^er  thing 
than  is  cemprifid  within  tiit  reurd^  and  fo  to  iffu^,  and  A.  wa$  not 

.  put  to  aniwer ;  for  the  acceflbry  ihall  not  be  put  to  anfwer  tili'ttie 
principal  be  put  to  aoftirer^  and  die  principal  (hall  not  be  com- 

.  pelled  to  aidfwrer  twice  to  one  and  die  £une  felonjr}  tot  Ufe^flull 
not  be  tm;^  in  jeopaidv  for  one  and  the  (ame  felony, .  fund  if  d)e 
principal  be  found  guilty  here,  this  is  not  peremjptory  to  the  a^* 
cefTory,  but  it  ihall  %c  inquired  whether  b^  ba  guilty  or  notr  Br. 
Appe^)  pL  99*  cites  9  H..  7. 19* 

♦ 

.  (^)    Diicontinuance  or  Nonfuit  &c«     The  Eftd 

thereof. 


Appeal  of 
Mathem* 


I.  J  N  appeal  of  mayhem  the  plaintiiF  was  nrnfuitei^  and  tool; 
nvifmt  afur  anotticr  appeal,  In  which  he  altered  in  die  principsds  and 

^fZr<^t  acceflbries,  and  it  was  awarded  that  he  fhall  take  nothing  byhis 
i^teremp*   writ,  but  capiatur*    Br.  Peremptory,  pi.  85.  cites  40  Afll  i.  ^ 

toiVy  contra  X 

it  Ceems  of  nOnfuit  before  appearance.  Br.  Appeal,  pi.  1 38.  cite<  43  Aff.  39.— —If  plaintiff  10 
»pp«al  of  nuiheai  t&iooiifiiit  after  appearance  it  ii  peremptory,  for  the  writ  fays  Fthmct  tuaU' 
••uv/V,  and  thtfvfore  l|ie  nomuit  is  (Msreroptory.    po>  Utt.  1 19.  a.  Bia  after  moafut  mut^t 

mHatienf  Appeal  of  maihcmlies  of  IC,  ^ut  ht  ftudl  not  have  trelfaft  of  it  mnfitii  in  ef^tal  tf  mmhm 
of  Che  fame  vactery ;  note  a  diverfity.    Itr.  Appeal,  pi.  138.  cites  43  AlT.  39. 

Kmifiikin      ^7,  J'yi^  gs^  indii£^ed  of^the  deadi  of  the  huflnnd^  the  fieme 
11^^^'/^  brought  appeal  againft  thp  onc^  who  is  acquitted  by  nonfmt  after 
fs^ercipp*  ti^iiraitur^^r  *0/i&^n</^,  (he  fliaU  not  have  appeal  aga^ 
W,  and     por  no  ^^'    Br.  Appeal}  pi.  139.  cites  47  AS*  7. 

have  other  appeal;  Per  HnU.  Br.  Appeal,  pi.  28.  cites  9  H.  4.  i.  2,— —Br.  Peremptory,  ^.^  8c« 
cites  t8  E-  3.  and  Fitah.  Avowry  47.— 2  Hawk.  PI.  C.  193, 194*  cap.  l3«~S«  xa9.  fays  it 
feems  to  bt  qefftain,  that  a  noafuit  on  a  bill  of  appeal,  whether  comroeiioed  in  the  court  of  B-  K* 
or  before  ju^ice»  of  joal  delivery,  or  before  the  Oieiiff  and  coroners,  or  a  nonfuit  after  declaration 
on  a  writ  of  'appeal,  »  \  bar  of  all  other  appeals  of  the  fame  kind ;  becaufe  no  fuch  bill  or  declara- 
tion fliall  be  received  tUlthtt  appellant  have  arft  appeared  in  proper  perfon';  and  it  fceois  agreetl  by 
all  the  books,  that  a  nonfuit  after  fuch  an  appearance  is  peremptory.  Alfo  it  is  holdea 
generally  in  fome  books,  that  a  nonfuit  after  appearance  is  a  peremptory  bar  to  the  ai>pellini| 
without  adding  chat  he  mud  alfo  have  declared ;  from  a^  hence,  and  alfo  from  the  general  rcifcm 
of  the  thing,  it  may  be  reafonahly  ar^ucdy  that  if  it  any  %vay  appear  on  record  that  the  appeiUnt 
who  was  nonfuited  in  a  former  appeal  did  n^kuailv  appeiar  and  profccnte  fudi  appcal>  as  by 
praying  of  proccfs  on  it  &c.  lift  Ihall  be  barred  in  any  okher  appeal  of  the  fame'  kind.  But  it  fecrow 
that  the  b.  re  t.-)king  out  of  a  writ  of  appeal,  and  caufmg  it  to  be  delivered' of  record  to  the  (heri/Ti 
and  a  nonfuit  upon  it,  is  no  bar  of  a  2d  appeal,  becaiDe  it  does  not  app^i'of  record^  bot  that  it 
might  be  done  by  a  ftranp^er ;  and  notvvichilnnding  fome  books  fcem  to  noW  generally,  thai  any 
nonfuit  in  appeal  is  peremptory,  yet  it  feems  to  bie  in  a  great  lAeaftire  fettled  at  this  day^  tb/: 
f 'Ch  nonfuit  ought  to  be  9ft«r  appesraoce  In  propcf  perfiDD  of  rcoofd. 

*C579]  '  \jt 

,%.  c. «;  ted        |,  A  man  was  found  guiltj  upon  an  indiAment  for  the  tswi^ 

R«  ^*  ID  ®^  J  •  ^'  ^^  immediately  his  wife  brought  an  «>pcal,  to  wWcE  tb? 
<^'of  defenda^l  pleaded^  that  aAeir  the  death  of  l^er  fiift  hulband  (he  bad 
Armftrong  married  another  at  E.  but  did  not*  Ihcw  his  name,  wbidi  aw»  * 
I^d'ikrsic  f^^i^P^^    The  plaintiff  replied^  and  fp  the  matter  depended  a 

year, 


L 
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yeiT^  and  morr.    The  piifeoer  sod  nil  the  proceedings  were  re«  is  fo  very 
moved  into  P.  R.  by  certiorari)  and  the  court  demanding  of  him  i^i^nserhat 
what  he  could  fay  wny  judgment  fliould  not  be  given  againft  him  ammimw 
upon  his  former  convi&on,  he  pleaded  all  the  matter  aboYe,  and  that  the  leaft 
the  appeal  was  ftill  depending;  but  it  beins  brought  in  another  authonc7« 
county  than  where  the  indiSment  was  laid,  and  there  being  »«  nota*that* 
continuances  of  the  appeal  entered  after  tbefaid  fireign  pka  pleaded^  it  is  left 
which  was  more  than  a  year  fafty  and  fothe  record  certified,  the  witHa<]u». 
qucftion  was,  what  (hould  be  done  ?     And  afterwards  ttitfeme  was  ^l^f^Ji!^ 
nonfitited^  and  fo  the  court  gave  judgment  upon  the  indidment  terminati^ 
that  the  defendant  be  hanged.     D.  296.  pi.  20.  Mich,  iz  &  ^'ving  that 
l3Eliz.    Stanley's  cafe.  ^^««^ 

hanged ;  that  the  court  g;ave  no  opinion  concerning  the  fofficicncy  of  the  pledf  nor  Uoes  it  appear 
how  the  pUintiif  hecame  nonfuit,  for  there  was  not  any  opportunity  for  it,  therefore  it  was  ir* 
regular ;  for  the  ^a  "ufjt  JiJcomimeJ  by  the  certiorari  \  for  all  removals  of  caufes  upon  certiorariet 
detemiine  the  plea,  therefore  that  cafe  is  no  authority}  but  only  an  hiftory  of  what  was  done,  for 
the  man  was  well  condemned  and  executed  upon  the  coavi^ony  and  tlioCe  fcruples  then  mad^ 
were  very  unneceirary* 

4.  In  appeal  of  murder  the  defendant  pleaded  that  another  time  Cro.  E. 

he  was  acquitted  ef  the  murder^  but  found  guilty  of  manjlaugbter\  4^4-  pi*  '3^ 

and  now  the  ^reat  queftton  was,  whether  the  plaintiff  in  appeal  ^^|^  ^  ^^ 

might  be  noniuited  i    And  adiudged  that  he  might  not,  and  this  Penrynl  vl 

by  fbafon  of  the  precedents  afield  by  the  clerk  of  the  crown*  Corbet,  s. 

Mo.  407.  pi.  546.  Trin.  37  Eliz.  Perin  v.  Corbet,.  ^^^^^  ^^ 

the  plaintiff  would  have  been  nonfnited  was,  becanfe  the  drfmdimt  tjd  fom^oKmdeti  with  Um^  and 
the  conn  doubted  if  it  might  be  allowed,  it  being  after  a  general  verdidt,  although  it  were  ia 
soother  t«rRi>  and  ihrit  it  was  filiea  prayed  that »  rttraxit  might  be  entered  tbereofj  aod  thereof  the 
court  likewife  doubted  whether  it  might  be,  but  they  would  advifo. 

5.  An  truant  brought  an  appeal  of  murder  by  his  guardian ;  at  the  S«  c.  dted 
day  in  cour^  it  was  prayed  that  the  guardian  be  not  demanded  becaufe  {^^j^^* 
he  isfick^  and  that  die  court  wouM  give  i  or  2  davs  further  for  Kis  37^  Pafch. 
appearance;  but  per  cur.  this  cannot  be  in  appeal ;  for  the  court  .'2.  w.  9. 
cannot  make  laws,  and  thereupon  the  plainriff  being  demanded  and  5^0^"^°^ 
not  appearing,*  [the  defendant  was oiicbargcd.]  Let.  173.  Hill.  Towier^ 
%  Gar.  Anon.  sc.  cited 

by  Holt 
Ch.  J.  but  roifprioted  (as  178)  in  S.  C.  td.  Raym.  Rep.  5(6. 

*[iBol 

6.  Where  an  appeal  is  brought  againft  2,  and  one  ef  them  has  tf  a  R.  j.  9  t, 
charter  di ptirdm^  and  ha  Cues  a  fci.fa,  againft  the  appellant  who  is  in  pi  iS.  * 
fummmed  and  makes  default^  which  is  recorded,  this  mail  difcharge  ^"i^y  *** 
him  that  has  the  pardon)  but  not  the  other.    Jcnk.  165.  pi.  x8.  a  ^ 

111  an 
appeal  of  murder  the  defendant  is  outlawed  and  has  a  charter  of  nanlon,  the  appellee  (haU  h:ive  4 
Jux*  fiictai  ajrfiiiil  (he  appellant  without  ihewing  any  releife^  tor  the  appellant  Ihall  not  have 
execution  if  he  does  not  pray  it  in  peifuu;  by  attorney  will  not  fer\*e:  upon  this  I'cire  facias  the 
appellant  being  funinumcil  n\akc&  default,  which  default  is  recorded,  the  appelles  Hiall  have  hit 
parJon  Mlowctl,  aiKt  ih;»ll  b«  difcharged,  and  theap^icDant  cannot  pray  execution  at  another 
time  i  by  tiie  judges  of  both  benches.    Jenk.  165.  pt  x8.  cites  2  R.  3%  38. 

7.  Tlie  wife  brought  an  appeal  of  murder  of  her  hufband  againfl 
the  Earl  of  S.  and  others,  and  it  was  agreed  in  this  cafe,  that 
a  nonfuit  of  the  appellaut  after  appearance  in  proper  perfon^  is 
peremptory,  but  not  fo  before  appcafance  in  proper  perfon;  but 

Uu  4  Kelyngc 


5^0  ZV9tah 

Kel]mge  feijeant  infifted,  that  there  was  no  difference,  becaufe  the 

appearance  of  the  appellant  is  never  entered  on  record,  for  he  ought 

always  to  be  ready  in  propria  perfona,  and  is  demandable  every 

day,  and  (hall  be  noiifuited  upon  non-appearance,  and  therefore 

prayed  that  the  lady  Grey  might  be  demanded,  but  the  court,  bv 

reaion  of  the  peremptorinefs  thereof,  would  advife.    Sid.  32.  pi. 

J I .  Hill.  1 3  &  14  Car.  2.  B.  R.  Lady  Grey  v.  Ld.  Southelke  &  al. 

PL^c^^*  ^'  ^^  W^l  tefore  appearance  was  difantinued  and  die  next 

cap.  z^.'sr  (Cfin,  the  defendant  being  in  court  prayed  to  be  'difirharged,  the 

;i3o  fays  he  appeal  being  difcontinued;  but  the  court  gave  a  day  U  bring  in  the 

cannot  find  r0//,when  it  was  prayed  that  they  mteht  proceed  againft  him  in 

tvhe^  aJ«    cujiod.  marefchalli  by  billy  which  was  allowed,  and  the  appeal  was 

judged  t!>at  arraigned;  and  the  court  ordered  a  roll  to  be  made,  and  a  copy  of 

the  difcon-  jt  to  be  delivered,  and  gave  the  defendant  day  to  plead.     Skin* 

*^^^  634.  pi.  3.  Hill.  7  W.  3.^.  R.  Reynolds  v.  Keyning. 

was*  a  bar  of  another ;  but  fuppofmg  the  law  to  be  fo»  yet  furely  it  is  to  be  of  fucb  a  difcoDti* 
nuance  only  as  happens  after  tlie  appearance  of  the  appellant. 

IS.  Mod.         9.  If  the  plaintifF  be  not  {^efent,  he  may  be  demanded  and  itoir- 

tTsStw^  fi^^^^f  but  fuch  nonfuit  is  not  peremptory^  becaufe  before  appearance. 

deus/sc.     I  Salk.  64*  Pafch.  4  Ann.  B.  R«  Loder's  cafe« 

10*  An  appeal  was  brought  by  the  wife  for  the  murder  of  her 
hufband,  and  upon  a  demurrer,  exception  was  that  there  was  a 
difcontinuance  \  for  in  the  exigent  the  words  de  morte  vififui  umde 
eum  appellate  were  otmtted^  and  therefore  it  did  not  appear  that  this 
exigent  was  fued  out  in  this  action.  It  was  anfwered,  that  this 
was  an  exigent  fued  out  between  the  (ame  parties  tnat  the  capias 
was,  and  that  there  is  no  variance  between  the  capias  and  the 
exigent,  though  there  is  fomediing  more  contained  in  the  capias 
than  what  is  in  the  exigent}  and  upon  prayer  of  oyer  of  mefiie 
proceis  in  this  aftion,  tiiis  exigent  was  recited,  and  thereby  ad* 
mitted  to  be  the  exigent  in  this  fuit.  It  was  argued  that  this  dtf- 
continuance^  if  it  was  one,  was  aided  by  appearance  \  and  that  tae 
difference  taken,  that  appearance  and  pleading-over  does  aid  a 
difcontinuance,  but  not  appearance  and  demurrer,  was  not  law, 
Adjornatur.  19  Mod.  86.  Pafch.  11  Ann.  B.R.  Widdrington  v. 
Cliarlton. 

r  c8l  1       I'*  If  appeal  be  brought  againft  diverfe,  a  retraxit  as  t§  mu  is 

If  the  ap.    *^  ^^  ^^^  *^  Others.    /liale's  .Pl.  C.  190. 

pdlani  be  barred  by  a  retraxit  as  to  ime,  yet  he  may  continue  his  fuit  againft  the  reO>  becaufe  he 
is  to  have  a  feveral  execution  againft  every  one  of  tliem ;  yet  in  an  appeal  againft  diverst 
whether  they  plead  the  fame  or  fe vera!  ilTu&i  it  ha^  been  adjudged  that  a  nonfuit  againft  ix)ei  at 
the  trial  of  any  one  of  the  ilfues,  is  a  nonfuit  to  all ;  of  which  tliis  feems  to  be  the  beft  reafon,  chat 
fuch  a  nonfuit  operates  in  nature,  as  a  releafe  of  the  whole ;  but  whether  the  difcontinuance  afao 
appeal,  as  to  one  appellee^  (hall  have  the  like  conftru^ftion  as  ta  all,  may  deferv*  to  be 
fidered.    %  Hawk.  PI.  C.  196.  cap.  13.  S.  134. 


(A.a)    la 
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(A.  a)     In  what  Cafes  an  Attorney  may  be  made. 

1.  A  PPEAL  hy  a  ftnuy  grojly  infeiniy  of  the  death  of  her  Br.  jtttor- 

-**  huifband,  and  ^t  defendant  was  attainted  at  the  fuit  of  ney, pi. 7I. 
the  feme,  and  the   appearance  of  the  feme  recorded  for  all  the  !I!j^i^.^* 
term\  and  yet  by  the  bcft  opinion  (he  cannot  pray  the  judgment  and  137,  pi.gf, 
execution  by  her  counfely  but  in  proper  perfon,  by  which  one  of  the  ^^'^^^* 
judges  rid  to  her  to  iflingtotty  to  fee  whether  £he  was  alive,  and  ifjhe  i^rin* 
would  pray  execution^  and  (he  prayed  it,  by  which  judgment  was 
given  that  he  ihould  be  hanged  i  for  this  action  Ihall  be  Aied  in 
proper  perlbn,  and  likewife  judgment  (hall  be  demanded  in  proper 
perfon ;  and  after  the  judgment  the  execution  cannot  be  prayed 
by  attorney,  but  in  perlon ;  and  appeal  of  maihem  ihall  be  in  per^ 
fen,  and  fo  fee  that  all  appeals  (hall  be  inperfony  and  not  by  attorney* 
Br.  Appeal,  pi.  112.  cites  21  £.  4*  72.  73* 

2*  3  H.  7.  cap.  I.  parag.  19.  £na£ts,  that  the  appellant  in  any 

{Meal  of  murdery  or  death  of  a  man^  where  battaily  by  the  eourfe  of 

toe  common  law  lies  noty  may  make  their  attorniesy  and  atpear  in  the 

fame  in  theftMl  appealsy  after  they  are,  commencedy  t§  the  end  of  the 

fuit  and  execution  if  the  fame. 

3.  In  an  appeal  of  maihem  the  plaintliF  appeared  by  attorney, 
and  declared  againft  the  defendant.  The  defendant  prayed  that 
the  plaintiff  might  be  demanded ;  for  that  he  could  not  appear  by 
attorney,  and  if  the  plaintiff  appeared  not,  that  he  might  be  ncm'* 
fuitedi  aninft  which  the  counfel  of  the  plaintiff  objeded,  that  the 
plaintiff  m  an  appeal  of  maihem  might  s^pear  bv  attorney ;  for  that 
tt  might  be  that  he  was  fo  wounded  as  he  could  not  appeary  and  for 
authority  cited  the  book  m  21  H*  7.  But  it  was  anfwered,  and 
fieiblved  per  tot*  Cur*  That  the  plaintiff  could  not'  appear  by 
attorney ;  for  the  defendant  may  demand  oyer  of  the  maihem  &c. 
which  (hall  be  peremi>tory  to  him,  being  a  trial  of  the  maihem, 
which  is  a  trial  which. the  law  gives  htm;  and  albeit  it  may  be 
hard  and  diiHcuIt  in  fome  particular  cafe^  in  refpe£l  of  the 
grievoufnefs  of  the  maihem,  for  the  plaintiff  to  appear  in  perfon  ; 
as  it  was  in  x6  H.  5.  where  the  maihem  was  heinous,  the  legs  of 
the  plaintiff  being  broke  over  a  threlhold,  yet  that  muft  i\ot 
change  the  law,  nor  take  from  the  defendant  his  juft  defence  and 
trial ;  for  fo,  upon  the  like  furmife,  the  defendant  might  be  barred 
thereof  in  all  cafes.  And  Wray  Ch»  J.  (aid  that  the  record  of 
Ca WORTHS  Case  had  been  feen,  and  that  it  was  againft  the  re- 
port, and  thereupon  the  plaintift  was  called,  and  by  the  rule  of 
the  court  was  nonfuit;  and  Ld.  Coke  (ays  he  was  of  counfel  in 
tStkxs  cafe,  which  he  has  the  rather  reported  more  at  large,  for  that 
no  man  (hould  be  deceived  by  the  (aid  report,  21  H.  7.  2  Inft. 
313.  cites  Mich.  25  &  26  Eliz.  B.  R.  Hudfon  v.  Marwood. 

4.  In  appeal  of  murder  brought  by  the  widow  againft  the  de-  Skin.  49. 
fendant,  and  another  who  did  not  appear,  upon  the  return  of  the  ^^  <-  s.  c. 
writ  the  appellee  appeared,  and  it  was  moved  to  admit  the  ap«  (^^u"*'" 

0  peUant 


^»g  pdDant  to  proTecute  by  attonicTf  and  a  wammt  of  attornej  under 

IrpMUant^  her  hand  and  feal  was  produceci,  and  acknowledged  bv  her  in  per« 
m  murder  fon,  (for  ocherwiic  it  muft  baye  been  proved  bv  witnefles)  and 
migiit  be  {he  was  admitted  accordingly,  and  the  warrant  filed.  2  Jo.  2X0* 
$!St,m;    Trin.  34  Car.  2.  B.  R.  Warren  V.  Verdcjn. 

was;  but  ber  attorney  appearing:  for  her,  if  tvas  held  fofficteoC,  tht  ^peal  being  hreo^'bf  a 
- 1  a  Mo4.  65.  Mich.  6  W.  &  M.  Suttoa  v.  Sparrow. 


I  Salk.  6t.  ^,  L.  beinjg  mdiSfcd  rf  murder  was  eoHvi^d  ^  wanfiaughtir^ 
Bcr  cnrf  *"^  frayed  his  ckrgy  by  a  friind  not  being  in  court  hitt^lfi  and 
every  ^.  after  at  the  fame  affifes  an  appeeU  was  kdged}iy  the  brotner  and 
f«s^  i^fi  heir  of  the  party  flain,  and  the  comfi^icn  and  afpeal  were  rewmnd 
%  ^I'^Thui  ^  certiirari^  and  the  party  by  habeas  corpus ;  and  at  the  Ktum  of 
Zl^bTfrJ!  the  certiorari  it  was  nm^ed  by  the  appeUant  that  be  might  fk  a 
kcutidby  iettfr  of  attorney  J  in  which  cafe  the  court  would  not  make  any  rule, 
^/TT/r/*'  but  faid  that  they  might  file  it  at  their  peril ;  yet  infinoated  tint 
J!a^/If  they  could  not  file  a  letter  of  attorney  by  the  ftat.  of  Hen.  7.  till 
Cattail  fusj  after  appearance  i  and  they  admitted  deariy  that  in  maihem  diey 
^ilf'^K  could  not  make  an  attoraey ;  and  the  cou¥t  faid  that  if  he  filed  a 
tfMM^cJfM^  letter  of  attorney,  and  the  laM»  required  an  ^>pearaiice  in  perfeis 
perfon,  /»»/•  the  appeal  would  he  dilcontinued.  Sktfu  670.  pi,  9.  Mich.  8  W, 
frcficuuhi     2^  3^  J^^  Armftrongv.Xiflc.  * 

^ut  wtiere  there  is  no  wa^er  of  battail  it  loay  be  profequted  by  attoniey,  for  which  there  moft 
be  a  fpecial  w^rant  of  attorney  filed ;  and  il  the  pjaintllf  app«uv  by'att«rney|  where  he  oi^ht 
not  &c  this  is  a  difcoouanancc*  ■  ■  ■  Cqgib.  41 1,  $.  C#  Tbo^oivt  dpub^ed  wbeiber  be  nvsbt 
be  admitted  to  appear  &c.  >y  attoraey*  becaufe  ic-?i|p^  JP^^f  ^  ^^^'^  ^^  ^  iptU^tmeoc  W4S 
jTor  the  iame  oftncey  whece  Wttall  lies  not  b)^  the  ftat.  H.  7. 

6.  The  appdlee  after  \\%  acquittal  xsaxpeA  fiit  tin  damagis  hf- 
attorney.    %  Hawk.  PK  C.  203,  cap»  23.  S.  »49. 

.* « 

(B.  a)     Pledges  or  Bail.     In  what  Cafee  rficy  may 

or  muil1)c  found. 

I.  'T^  H  £  d^cndiint  was  m^  let  t&  hjnl  in  ^peal  of  mtfihem^  x^ 
^    more  than  in  appeal  of  murder  eo*  robbery,  hfcaifk  tif, 

wfiihfm  wof  heinous  \  for  me  thighs  were  brol;e  upoa  a  thrqlioI<It 

fir.  Appeal,  pL  86.  cites  6  H.  7.  !• 
ft  Show.  2.  In  an  ajppcal  of  fehny  agaiiift  the  defendant  thtn  in  gaol  iii 

159.  pi.  the  couity  wliere  the  appeal  was  Droughty  the  plaintUf  d^lared^ 
kmv^-  ^^^  *^  apPiiU^e  iinparlcd,  and  ^terward)  Vffis  ifiiUdf  Aftefwacda 
borne,  S.C.  Ac.  record  vjt^s  venfoved  fiiy  certiorari  into  B,  JL  y^hfre  thfijto^W, 
It  was  flppeaxed  ir^  pcrffn^  and  upoi\  oyer  of  the  record  o^  ^W^  the 
^ISVs*^'  ^fi^^^  imporiedto  another  d^y,  find  then  demurred  to  me  biflj9£ 
might*  be  appeal,  becasd^  the  plaintiff  mm  invenit  plfiias,  a^  pTf/eptetlim 
put  in  any  ajppellum,  and  pleaded  over  to  the  felony  not  guikyu  The  ap-- 
•dement"  -P^"^**^  joined  in  demurrer,  and  refolved  that  plemf  mf^  ^ 
^qnif  heU  '  found  at  any  time  before  judgment^  and  thereupon  the  pTviititt  finind 
tbat  in  plecli^es,  and  iiTue  w^s  taken  upon  not  guilty.  %  Jo»<f^  Pafili% 
a^,pea:s        ^^  Car.  2.  B.  R.  Blenkarne  v.  Ofborn,  ^ 

oujht  :o  be  found  before  any  anfwer  by  the  appc'Le, 

'    3-  Ap- 


3.  Appeiloe  of  murder  prayed  to  be  admitted  to  bail,  wbtcb  tbe 
court  faid  they  could  do  onwiu  jQirud^  demurrer^  cr  curia  advifare 
vulty  if  be  could  find  j^,fuff!cifnt  bqil  ivho  would  be  bound  body  for 
bfidy'y  but  tho&  he  oiFered  not  beine  approved  of,  be  was  remanded 
to  the  Marihalfea.  ix  ^oi*  9io.  ^l^*  PaTcb.  8  Ann,  Smith  v. 
Bowfn. 

(C,  a)    Verdidt    What  the  Jury  muft  or  maj 

find. 

!•  A  PPEAI*  of  murder  of  the  death  of  bis  bi:other.    The  defen-  ^'^fraMh^ 
^^  dant  pleaded  not  guilty,  and  found  not  guilty;  and  per  cur.  iJuU^^^,. 
becaufe  the  defendtmP'wzs  indited  before  the  coroner^  therefore  they  fore  the  jht-^ 
ought  to  find  \uho  killed  th$  man*    Br.  Appeal,  pi.  42.  cites  14  riforjujUcgi 

^      I      '  Br.  appealj 

pi.  42.  Cites  14  Ik  7.  a*   ' 

%•  Wh^re  the  Jury  acquit  tbe  defefviant  upon  indiSlment  before  ^^{  npoa 
tbf  eormuTy  they  ought  to  find  who  killed  tbe  many  and  there  they  ^^^ 
may  &y  that  the  fame  defendant  killed  him  fe  diefendendo*    Br.  'juf^e}^  Ic 
Appeal  pif  ^%%  cites  37  H,  8»  •  'fuffices  to 

cnfy,  without  more.    Ibid. 

3.  Appeal  of  murder ;  the  defendant  jdeaded  not  guilty,  and  being  4  Rep.  A5. 
arraigned  by  a  fubftantial  jury  of  Middlcfex,  the  evidence  was  i^'^l^ 
frfgnant  that  he  was  guilty  of  manflaughtery  but  for  the  murder  was  fcrvcs.  P. 
doubtful;  t\i^]\ixy  found  he  was  not  guilty  ofmurdery  and  being  de^  ""*'*' 
mondedif  he  was  guilty  of  manfiaughiery  they  anfwered  they  had 


doubtful;  t\i^]\xxy  found  he  was  not  guilty  ofmurderj  and  being  de^  — ;Hais> 

mandtdif  be  was  guilty  of  manflaughiery  they  anfwered  they  had  ^*^*^' 

nothing  to  do  to  enquire  rf  it  \  and  upon  this  the  court  being  in  doubt  c?p.  3!/ 

fent  Fenner  J.  to  C.  a.  to  know  thqr  opinion,  who  conceived,  cites  s.  c. 

that  by  the  law  the  jury  arc  not  compellable  to  enquire  of  the  man-  ^j^ 

(laughter  and  thereupon  they  gave  their  vcrdjft  as  before,  and  cordingiy* 

the  prifoner  was  difcharged.     Cro.  E.  276.  pL  5.  Pafch.  34  Eli;^,  [but  the  8* 

Wroth  V,  Wigs.  -  ±^ 

**  Or  rather  t^kcn  for  granted,"]  and  fays  that  thoti';h  upon  an  indiAment  of  murder,  if  the  part]^ 
appears  to  be  guUty  of  manflaugbter  the  jury  ought  not  to  acquit  him  generally,  hut  find  hini 
guilty  of  manflaufchter;  yet  in  an  appeal  of  murder*  though  xbef  may,  if  they  pleafe,  find  hinv 
guilty  of  manllaughter,  if  the  fadl  b-  fuch,  yet  they  may  find  generally  that  he  is  not  guilty^ 
btcaufc'  ii  i$  the  luic  of  the  party,  and  be  ihould  lay  his  cafe  according  to  the  truth.  And  witH 
^his  agrees  Hill.  38  EUz.  B.  R.  Penryn  and  Corbet's  cafe,  and  Blount's  Cafe ;  hut  fays  it  wa^ 
held  Pafch.  a  Car.  i.  in  B/issACt's  Cask,  that  they  m.^y  not  in  fuch  cafe  find  a  general  verdi^ 
ef  not  guilty,  hut  muft  find  him  guilty  of  manfliughter,  becaufe  included  in  muider  as  wcl^i« 
cafe  of  t4  appeal  as  ia  cafe  of  an  indigent.    And  fo  it  feems  Che  law  i>. 

(D.  a)     Judgment  of  Damages,  in  what  Cafes  by 
the  Statute  of  Wcftminfter  2.  cap-  12. 

?.  Wejlm.  a.  13  E.  JjOrafmuch  as  many  through  malice  intending  to 

I.  cjp.'  li.       ^  grtev^  othersy  do  procure  faife  appeals  to  te 

made  0/ homicide^  and  other  feloniesy  appellors  having  nothing  to  fattsfy 


'4 
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the  Ting  for  their  falfi  appeal^  nor  to  the  partus  appealed  fir,  thfir 
damagesm 
By  the  «  2.  Damages  in  appeal  of  felony  arc  ah/ays  on  the  fart  of  the 

hcrejit  defendanty  to  be  recovered  by  him  upon  his  acquittal,  ana  fuch 
appeareth» '  TCcovcry  is  given  to  him  by  the  common  latVj  as  appears  Mich.  48 
that  *•/«-#  £^  2^  20.  and  by  die  recital  of  this  ftatute  of  W,  2.  cap  12,  fcr 
ihedefMlnt  common  law  and  common  rcafon  wills,  that  when  one  has  fuftained 
hing  duly  a  trial  whereby  his  lands,  goods,  life,  and  good  fame,  have  been  in 
offuitttii,  jeopardy  undefervedly,  or  without  other  foundation  dian  the  mali- 
'^overl^itU'  ^^^'^  accufation  of  another,  and  he  is  found  vcrus  &  fidelis  homo, 
muigts^  hut  and  duly  acquitted  of  that  whereof  he  is  appealed,  he  fliould  have 
that  is  tobe  amends  ajgainft  his  falfc  ^ccufer;  and  if  his  accufer  be  not  fufficieat, 
^t^^it^  then  agamft  fuch  as  procured  or  abetted  the  profccution ;  but 
tonfptracy,  becaufc  the  damages  to  be  recovered  a^^ainft  die  procurer^  or 
%r herein  he  abettors  wcre  to  be  recovered  by  original  writy  viz.  <f  confpiracy  and 
covei^da!"  ^^  otherwifcj  which  was  not  fo  fpcedy  redrefs  as  the  great  malice 
tna^es  for     Or  badnefs  of  the  offence  required,  ihtsjiatute  was  made  to  make  it 

fatisfoAion    more  fpeedy.     St.  P.  C.  167.  b.  cap.  n, 
inrejara  -'^     -"  /  r 

Qt  the  infamy,  imprifonment,  and  vexation  done  to  him,  and  further  Chat  the  pj^tui 
ivrviQtd  Jbouid  hi  fmd  to  the  king,  and  im^ifmed,  which  Ld.  Coke  fays  he  had  read  to  ha«« 
began  in  this  fort  tefort  tbc  ttign  of  If,  u  TUy  wivyb  flatted  Of  CompaiTed  tU  diatb  of  a  mgat  ^mkr 
fttuxt  •flaw  By  iftififiitg  of/a^t  appeals  f  or  preferring  untrue  indictments  agaiail  the  innocent  of 
felon V I  who  being  duly  acquitted,  both  the  appeUant  anti  his  abettors  vtere  to  Ji^,t  deatk,  B^ 
img  //.  1.  by  authority  of  parliament  did  mitigate  the  feverity  of  this  ancient  law  (left  men  fluMiid 
be  deterred  and  afraid  to  accufe)  and  did  ordain  thai  if  the  dihufuents  nvtrg  cmviStd  at  thefmit  of  the 
forty f  they  Jhou/d  make  fatis/.tSion^  and  htjiiud  and  itnprifontd;  Utt  if  they  were  convi^ed  by  judg- 
ment ai  thefuit  of  the  (irtg,  (whom  they  pretended  to  intitle  to  the  forfeiture)  then  Jboald  £fi  tba 
Jrtidom  of  the  law ;  they  ibouki  be  fo  infamoin  as  never  to  be  any  witnofs,  or  to  be  6f  any  jury ;  that 
they  fhould  wvtr  otme  in  or  ntar  the  king's  court,  but  make  tbtir  attornies^  that  they,  their  woes  tmd 
their  children Jhould  b€  caji  out  of  their  houjtiy  nnd  thnr  ItauJ.i  profirot^d^  their  trees  eradi.'oted  and  fub» 
irtrtody  their  tHoadows  ploughs  up  amd  wajitdf  every  thing  to  be  deltroyed  which  noorifhed  or 
comforted  them  in  refpeA  of  the  viUainy  and  (hame  done  to  the  delinquent^  all  a^unft  nature  and 
order*  for  that  the  delinquent  foitght  the  bUxKi  of  the  innocent  under  pretext  and  cokmr  of 
law ;  and  this  in  latter  books  is  called,  a  villainous  Judgment ;  all  which  in  cafe  of  confpiracy,  re- 
nuun  a  conftant  law  to  this  day.  But  this  ad  doth  give  the  parry  ft  fpeedier  remedy  for  his  Cttis* 
fa^Uon  than  lie  had  before^  as  hereafter  (ball  appear,    a  Inft.  384. 

•  Br.  da-  j.  gy  the  words  (through  malice)  if  the  defendant  be  to  recover 
10?  dt^  damages,  it  muft  be  for  that  the  appeal  is  founded  more  on  malice 
S.C.  Sc  S.P.  than  good  matter,  and  therefore  if  the  defendant  was  indiSled  of  the 
according-  felony^  whereof  the  appeal  is  fued  before  thefuit  of  the  appeal^  though 
Iccordingf'  ^^^  defendant  be  after  acquitted  thereof,  yet  he  (hall  never  recover 
ly,  nor  (hall  damages;  for  it  ihall  be  intended  that  the  indi6i|nent  and  not  malice 
behave        induced  him  to  bring  the  sppeal.     St.  P.  C.  168.  b.  {B)  cites 

a^fn'fiKh  ^'^^'^^'  ^^^^"^  ^7^-  *  *^  A^-  [39 J  ^^  ^*^-  ^  ^-  3-  ^^- 

cafe  the  jury  (hall  not  inquire  of  the  abettors.  Br.  Appeal  4.  cites  33  H.  6.  1.  a.  fays  it  wait 
granted  there  per  cur.  arg.— — S.  p.  Br.  appeal,  pi.  147.  cites  ^4  H-  6.  by  Billing'  and  tot- 
cur,  and  fays  the  reafon  is  becaufe  be  is  indicted.  ■  ■$.  P.  but  where  he  is  indtHed  as  fiaci- 
falf  and  appealed  at  accejfory,  or  e  conira,  there  the  defendant  (hall  have  damages.  Contra  vbrrt  the 
tndi^mmt  and  appeal  agrJe\  for  indi^ment  is  fufKcient  caufe  to  bring  the  apfeal;  quod  nota. 
Br.  appeal  pi.  6.  cites  40  £.  3.  41.  S.  P.  ibid.  pi.  73.  cites  40  AfT.  18.  where  the  mdifiiiiM  u 
kefort  the  appeal,  but  contra  if  after  the  appeaL^-^^S,  P.  ibid.  pi.  58.  cites  it  Aff.  39. 
2  Inft.  380.  S.  P.  that  it  (hall  not  be  underftood  to  be  commenced  per  nhalitiam»  becaofe  the 
plaintiff  had  z  foundation  to  build  upon,  viz.  an  indi^hnent  by  the  oath  of  la  or  more  tncn»  (b  as  tc 
fhall  be  prefomed  that  the  plaintitt  was  moved  to  his  appeal  by  the  indidhneift^  it  nan  pet 
malitiam;  fbr  in  thofe  days  (as  yet  it  ought  to  be)  indidlroents  taken  in  the  abfepfeof  the  forty 
wcre  formed  upon  plain  and  direct  proofj  and  not  upon  probabilities  or  iafenace^    ^^j[  ^ 

9k&mt^t 


appeal;  t  sH 

ifuC/fmnt  he  iitfitfeieni,  then  it  is  in  jadgnent  of  law  as  no  indiftment,  and  then  the  appeal  maf 
notwithft<inding  be  commenced  per  maliiiami  it  fic  in  fimilibus,  or  if  it  be  a  good  intLiSmemt^  and 
fiotHtl  aftet  tbf  ftf^<d  com/mnc'Ay  yet  may  the  appeal  be  commenced  per  maliciam. 

Soon  after  the  making  of  this  ftatute,  the  wlft  and  htr  td  bujhand  brought  a*i  €^fealfor  the  death 
of  b^r  formrr  bi/hami^  whereas  It  Would  not  lie  by  reafon  of  her  roarriage,  fo  that  the  bringing  the 
appenl  was  rather  folly  than  falfity*  and  therefore  ex  gratia  curiae  flie  was  ordered  to  prifon  for 
15  days,  and  tiien  to  make  a  fine  to  the  king.    2  Inil.  584.  cites  Mich.  34  E.  x. 

4.  Contra  if  he  be  not  indi£if  J  till  after  the  appeal  commencedj  or  f  c8c  1 
if  there  be  fuch  variance  between  the  appeal  and  indiSfment  that  the  in3ppe2i 
acquittal  of  him  on  the  one  is  not  an  acquittal  of  him  upon  the  the  defen. 
other,  as  if  he  be  indicted  as  principal  and  appealed  as  acceflbry,  or  ^nt  is  ac- 
c  concnu     But  if  the  variance  be  not  in  a  matter  ofjuhftance  it  is  3r;J?lj'j^ 
otherwife.     St.  P.  C.  168.  b.  (B)  cites  Mich.  14  H.  7.2.    For  ft  be  in- 
fuch  variance  (ball  not  prejudice  fo  far,  but  that  die  acquittal  upon  quired  of  the 
the  one  (hall  be  an  acquittal  alfo  upon  the  other.  anJiSwas 

iftdu*hdoftb€  famef<lony  h<f'irt  the  cppealy  but  there  was  a  varianu  httvtun  the  tndi9fiunt  and  tbe  afpeaJ^ 
and  yet  becaufe  he  was  indidedi  and  tbtrtfort  it  appcartd  that  tU  ap^al  "Mas  wUfuedfor  malice^  it  was 
not  inquired  ;  for.the  pUintitf  cannot  recover  damages,  Br.  Appeali  pU  43*  cites  X4.  H.  7.  2.— *« 
I       11  &r.  Damages,  pL  80.  cites  S.  C. 

5.  Appeal  of  robbery  the  defendant  was  acquitted  and  faid  that  '^  the  ap- 
tbe  plaintiff  is  mtfufficient  to  render  damages^  and  prayed  that  it  be  ^l^„p^ 
inquired  of  the  abettor 4.  Row  iaid  this  ought  not  to  l>e,  and  (hew-*  a^imdia^ 
cda  paper  by  which  the  defendant  was  indi(5ied  of  the  fame  felony.  «f»/andthe 
But  becaufe  it  was  only  paper,  and  did  not  contain  what  day  and  f^^„|„^^if 
year,  the  indictment  was  taken,  nor  before  whom,  &c.  therefore  the  niaii'not  be 
jury  was  charged  to  inquire  what  damages  the  defendant  hady  and  then  inquired  oC 
whether  the  plaintiff  be  fujicient  to  render  them,  and  if  not  then  to  [^f^ 
inquire  who  were  the  abettors ;  quod  nota.     Br.  Appesu,  pi.  i.  cites  the  india. 

26  H.  8.  3.  4.  «ncnt  isfuf- 

licient  caufe 
to  fue  the  appeal.    And  e  contra  upon  infufllcienc  indi6bnent.    Br.  Appeal.  pL  to8.  cites  2^ 

£•  4*  6* 

6.  If  the  heir  abets  his  mother  to  bring  the  appeal  he  is  out  of  the  The  heir  or 
dahger  of  this  ftatute  though  within  the  words  of  it.  Per  Mounta-  ^^f'  «•»•  ^/ 
gue  Ch.  J.  PI.  C.  88.  b.  HiU.  6  &  7  E.  6.  tte  wiff  ** 

plaintiff  in  the  appeal,  Rt  fic  adjudicatur  quod  pater,  mater,  frater,  lee.  non  funt  in  cafu  hujus  fta- 
Cttti  ratione  propinquitatis  fanguinis,  <c  ad  eos  peitinet prxdidlam  mortem  ulcifci,  Roy  land's  cafe» 
and  cannot  be  fjiid  to  be  per  malitiam.  1  Inft.  3S4.  a  Hawk.  PI.  C  199.  cap.  23.  C  138,  fays 
tlut  fonie  feem  to  have  gone  lu  far  as  to  hold,  that  the  heir  who  abets  his  mother  in  bringing  an 
apiieul  for  tl)e  death  of  his  father  can  be  in  no  cafe  within  the  ftatute  by  reafon  of  fuch  abetment ; 
becaufe  nature  and  duty  oblige  him  in  fuch  a  oTe  to  abet  his  mother.  But  this  reafoning>  (Irt^ly 
examinedf  feems  to  prove  no  more  than  this,  that  in  fuch  a  ca(e  the  heir  (hall  prima  facte  be  in- 
tended to  have  abetted  the  appellant  rather  out  of  duty  than  malice,  and  that  therefore  he  (hall  not 
be  taken  to  be  within  the  purview  of  the  ftatute,  without  very  ftrong  evidence  of  his  m.iiice.  But 
fursly  it  cannot  be  denied  that  in  fome  cifes  it  may  be  notoriousi  that  an  heir  abets  fuch  an  np. 
pealy  not  out  of  duty  but  malice  ;  as  where  he  himielf,  without  the  leaft  probable  i^mund  of  i\ii. 
picitm,  is  the  firft  promtitcr  of  the  profecurion  ;  or  where  he  caufes  it  to  l»e  catried  on  by  violrnc 
or  unfair  methods*  not  for  the- fake  of  juftice  but  oppreflion,  in  which  cafe  it  feems  harlh  to  far, 
that  be  is  oot  as  well  within  the  meaning  as  letter  of  the  ftatute. 

7«  Note  that  though  by  the  letter  this  word  (Malice)  is  referred  2  inft.  ^s^. 
cnly  to  the  abetters  and  procurers,  yet  the  books  before  cited  underftand  ^-^y^  ^^^-^ 
it  to  extend  as  well  to  the  appellant  as  to  them.   St.  P.  C.  168.  b.  (C).  "J;fj,^.'.'; 

the  pifKurors  and  abettors*  by  the  exprefs  words  of  this  a<^.  ■  In  the  fevti  .li  phcc  «tt  ihi? 
ftatute  the  malice  is  exprefsly  referred  to  the  procurers  and  abettor>ouly.  and  lit  no  pan  rci  *hc 
appeUant.  Some  bold,  that  wherever  an  appellee  is  acquitud  of  an  appr'ol  ot  felouy,  he  jh;al 
vecover  djunagts  by  this  ftatute  againft  tbe  appellant,  except  only  where  l\e  tu*h  bu^i.  .^A^.i  «' 


5^5  ^PPitiXi 

fiitpmfihky  hefore.  And  it  tnnit  be  coiifeffe^  that  in  the  reports  an  J  enenes  relatiof^  to  this  m«t> 
cisr,  damages  feem  generally  of  courfe  to  have  been  awarded  againit  the  appdlant  nn  the  acquhc^t 
«f  the  appellee  in  all  other  cafes,  without  any  finding  that  the  appeal  was  m^tciAus.  Y«lothcK  hdd » 
chat  the  appel'ant  is  no  more  within  the  intent  of  the  (tatttte  than  his  abbettors,  unlefs  his  appeal 
were  grounded  on  malice.  And  if  it  be  confidered  that  where  the  appeUant  is  to  nmder  dx- 
images  by  this  ilatuce,  he  is  alo  by  the  expi-efs  words  of  it  to  have  «  narU  twfiifiamtMt,  ami  U  h€ 
rritvoujly  ranfomtd  to  the  kin^,  furcly  it  cannot  b«  imagined  tliat  the  makers  of  tbc  Hatutc  im*inff^ 
la  any  cafe  to  expofe  him  to  fo  fevere  a  puniflunent  for  a  l^a)  profeciitioa,  which  he  has  feaforK* 
3B>le  evidence  to  induce  him  to  commence,  though  it  may  not  be  AiMeient  terinddcea  jwy  to  can* 
vidtthe  defendant.  Neither  do  I  fee  any  reafon  why  Jthe  briqging  Jnipp^  ^gainftope^  whobeftnw 

hath  been  indited,  by  afufficieotiodiftmentof  the  veiy  famecriroct  wbkh  is  agreed 
r  ffR^  1  "^^  ^°  ^^  within  the  menningof  the  ftatuti^,  fhould  be  Che  only  excepted  cafe  i  cf- 
^  jOU  J     p^i^ily  conftdering  that  any  other  cafS)  wherein  the  appellant  plainly  spears  t6 

firoceed  m  a  probable  p^oimd  offiffpiem^  is  within  the  mfon  given  in  many  books  for 
the  fovour  (hewn  to  the  nppellant,  where  the  {ippellee  li^  been  indited  before*  which  is  this, 
chat  the  appellant  had  ccatje  anj  eviAtn'ce  toturfit  the  appeal  and  it  appears  to  Che  couft  that  it  was 
mck  mnly  foimdtA  on  maUct.  And  this  is  alio  one  c^  the  rcafons  t^vcn  in  the  books  Why  the  ap<- 
pellint  is  not  to  render  damages  by  the  intent  oftheftatute^  where  the  eppeUeetn  appeel  of  nnr* 
der  ts  found  guilty  of  homicide,  fi  Acfend^ndo  only.  And  as  to  the  geocral  exprelfions  of  the 
l»ooks  abovemeotioned,  in  which  damages  feem  of  courfe  to  be  .^warded  againit  the  appdiant, 
without  any  inquiry  whether  bis  appeal  were  malicious  or  not,  it  may  be  anfwered,  that  the 
books  fpeak  as  generally  in  ration  to  thi  recovery  of  the  damages  agamft  the  abettors ;  antf 
yet  it  feems  plain  from  the  whole  purport  of  the  ilatutct  that  they  are  not  within  the  purview  of 
ic>iinlefii  their  abetment  were  founded  on  malice*     t  Hawk.  PL  p.  19^*  capb  tj.  1.13s. 

/f  k  mbimd  that  tvkek  any  being  oppedM  rf fd&nj  fitrmfei  upak 

him  ddtb  arjuif  himfelfin  thi  Hng^s  court  in  due  manner^  either  at  the 

fuii  of  the  appellor^  or  of  our  lord  the  ilngj  thejujiicet  hefere  whom  the 

appeal  JhaS  be  beard  and  defirmmdyfiwUpumft)  the  appellor  by  a  year*  s 

imprifonmenU 

Aid  the  appellors  fl>all  nevertheUfs  re/tore  to  the  parties  appealed 

thtir  damage^  according  to  the  difcretton  of  the  jttjlices^  havif^  refpeSl 

to  the  imprtfonrmnt  or  arrejhnent  that  the  party  appealed  hath  fuftained 

by  reafon  of  fuch  appeals^  and  to  the  infamy  that  they  have  incurred  by 

^  the  imprijomnent  or  otberwife^  andjhall  nevertbelffs  make  a  grievous 

fine  unto  the  king. 
2  Inft.  3S4.      9.  This  word  (felony)  is  not  only  intended  of  fuch  offences  as 
s.pAccord.  ^^,.g  felonies  at  the  time  of  making  this  ftatute,  but  alfo  of  ail 
the  words     Other  ofTences  made  felonies  (Ince*    St.  P.  C.  168.  b.  (D)  cites 
fHotmcidcs     Fitzh.  Corone  381.  HilL  I2.  £•  2.  and  275.  Hill.  22  £.  3.    "" 

ttnd  other  fe" 

lomti.)  Before  this  flatute  rapt  was  not  felony,  but  is  made  felony  by  ilat.  Weilm.  s.  cap.  24. 
and  yet  if  the  defendant  in  appeal  of  rape  be  acquitted,  the  abettors  fli^ll  be  inquired  iif  the  pltiu^ 
tiff  is  not  fuf!icient  to  render  damagci,  which  f^ems  ftrange,  becaufe  the  ftatute  which  fays 
("  procure  falfe  appeals  to  be  made  of  homicides  and  other  felonies,  &c**)  feems  to  be  intended 
vf  felonies  then  before^  and  not  of  felonies  m.ide  by  the  fame  ftatute  fW  elhn.  z.  cap.  34.]  per 
Staundford  J.  PI.  C  124.  b.  Trin.  1  Mar.  bnt  fays  it  is  taken  as  he  has  faid,  but  fays,  that  he  had 
not  feen  the  like  conftru^iion  of  the  words  in  any  other  cafe  and  efpecialty  wliere  it  is  pcnil  !■  ■ 
a  Hawk.  \\»C  199*  cap.  13.  f.  139.  S.  P.  and  fays  it  lias  been  adjudged. 

This  ftatute  .  jq  The  words  (acquit  himfe^in  due  manner)  may  be  underftood 
b^oth  CO  .  ^^  ^^'^  where  the  defendant  acquits  himfelf  by  hattail  as  by  the 
^ittahiH'  country.  St.  P.  C.  168.  b.  (E)  cites  Fitzh.  Corane,  98.  Paich. 
dt^d,  and  to  41  E.  3.  but  this  acquittal  I^  battail  is  intended  thus,  viz.  where 
/T'"ac.'''  ^^^  appellant  being  in  the  field  confejes  bis  appeal  falfe  l  for  this  is 
quitrnis  r«~  ^  ^^^'^  of  vanquifliing,  and  is  not  to  oe  intended  of  his  being  kiUed 
d-^di,  .tf  in  the  field  \  for  there  by  his  death  the  damages  are  gone  and  loft 
!.l?v -''^  h    i^^  ^^^^  without  recovery, 

^-0/  'L^       X  '•  There  is  an  acquittal  in  law  as  well  as  an  acquittal  in  fait 

for 


for  if  tw9  are  appeaki,  the  dne  at  prtncipaly  arid  the  other  as  accef-  jn  that  cafe 
Ary,  and  the  principal  is  acquitted^  the  Acceflbry  (hall  recover  his  ^^^n  the 
damages  againft  the  appellant  if  the  inqueft  that  tried  the  principd  ^If^rf^^^^ 
were  likewife  charged  upon  the  acceflbry,  riotwithftanding  they  oTianfu'^tl 

!nwt  no  verdi6l  as  to  the  acceflfory  \  for  he  (hall  have  writ  of  con-  in  the  field, 
k^rby  *c  common  law;  for  he  put  W^  jeopardy  by  a  '^j^^^^^ 

itiefne.     St,  P.  C.  i68.  b.  (F)  169.  a.  cites  Hill.  33  H,  6,  2.  ^cthat  tiie 

12.  But  where  the  principal  is  acquitted  the  accejjory  not  having  aippcllec 
mppearwl^  but  procefs  is  pending  againft  him,  it  will  be  otherwife.    \^^^ 
rft.  P.  C.  169-  a.  cites  Fitzh.  Cdrone  222.  48  Aff.  [but  that  plea  njalirecw^ 
cites  .41  Afll  24«]  For  in  this  cafe  he  muft  be  exprefsly  acquitted  his  damages 
by  yerdi<S,  or  otherwife  he  (hall  neither  recover  damages  by  this  *^^2ior'7 
ffatute,  nor  fliall  have  wit  of  conipiracy  by  the  common  law.  ^/S^^u!! 

tiff  had  bocn  flain,  then  no  judj^ment  cao  be  given  agalnd  a  dead  perfon.  Acquittals  in  law,  as  if 
2  be  ap^aledof  felooy^  the  one  as  principaij  and  the  other  as  aCceflbry,  and  both  of  them  plead 
KtiC  guilty,  ice*  and  the  jury  A^tt  acfuit  the  fvincifu/,  in  this  cafe  by  law  the  ac- 
€«rory  is  aeqahted,  and  ihati  recorer  damages  by  this  aft  againft  the  appellant,  T  ^0^  1 
tec  or  may  have  his  writ  of  oonf piracy  at  the  common  bw.  But  if  the  i>rincipal  L  3  /  J 
be  acqoitted  by  verdidt,  ^rer^i  tU^ftidimg  araittfi  the  accejjory,  the  accelfory  (hall  not 
recover  damages  within  this  liatute  becatife  no  jury  can  be  returned  to  -aflcfs  them.  £  Inft.  3S5. 
If  Me  be  appi^ltd  as  oicejfory  to  two  princitah^  attd  one  of  the  princifiah  is  acquittsei,  the  acceflbry  fhixi 
recover  no  damages  ontil  the  other  principal  be  acquitted.    1  Inft.  385.  D.  no.  pi.  xo. 

Mich.  I  k  ^.?.ttM.  and  131.  pi.  72.  Patch.  2  &  3  P.  fc  M.  Read  v.  Ruchford  &  al.  S.  C 
2  Hawk.  Pi.  C.  200.  cap.  23.  f.  140.  S.  P.  and  fays  it  feems  cleari  becaufe  it  does  not  appear  by 
any  thing  but  that  he  might  be  acceflbry  to  the  other.  2  Hawk.  PJ«C,  199,  200.  cap.  23- 

f.  140.  faysy  if  2  were  appealed,  tlie  one  as  principal  and  the  other  as  acceflbry,  and  the  jury  b^ng 
charged  on  the  acceflbry  as  well  as  the  principal,  do  acquit  the  principal ;  it  feems  to  be  a§reeJ« 
tiiat  the  acceflbry  Ihall  recover  damages  by  the  intent  of  the  ftatute,  without  any  exprefs  verdict 
concerning  him,  becaufe  he  is  impliedly  acquitted  by  the  acquittal  of  the  principal ;  for  it  is  im- 
poflible  that  there  (houtd  be  an  acceflbry  where  there  is  rto  principal.  And  this  reafun  feems  to 
hold  as  ftrongly  for  the  damages,  where  the  acceflbry  does  nut  appear  on  the  trial  or  acquitt^  of 
the  principal,  becaufe  in  fuch  cafe  the  acquittal  of  the  principal  is  as  much  an  acquittal  of  the  ac- 
ceflbry as  where  be  does  appear  ;  but  ic  is  hotden  by  Sir  Edw.  Cuke,  that  fuch  an  acceflbry  Ihall 
nut  recover  damages,  becaufe  do  jury  can  be  returned  to  aflefs  them }  and  Sir  William  Suundfori 
feems  to  be  of  opinion,  ttiat  fuch  an  acceflbry  fliall  not  recover,  unlefs  he  be  exprefsly  acquitted  by 
verdict  after  the  acquittal  of  the  principal ;  yet  whether  the  juftices  themfelves  may  not  in  a  cat'o 
of  this  nature,  if  they  think  proper,  aflefs  the  damages  without  any  jnry,  or  elfe  aflefs  them  by 
an  inqueft  of  office,  may  deferve  to  be  confidere^  ;  alfo  it  feems  to  be  to  little  purpofe  to  require 
an  suEbtaX  acquittal  of  a  pcrfon^  where  it  appears  by  the  acquittal  of  another  tliac  he  Could  not  be 
guilty. 

13.  If  the  dtfendant  liars  the  plaintiff' of  his  appeal^  he  fhall  not  In  appeal 
recover  damages  unlefs  it  be  fuch  bar  as  acquits  him  of  the  felony,  onc^*cou- 
for  the  ^^K>Ie  ftrefs  of  the  ffatute  is  upon  thofe  words  (acquit  him-  fm,  but  did' 
(blf  in  due  manner;)  and  therefore  if  he  pleads  that  the  appellant  is  a  not  fhew 
bafiard^  or  has  an  elder  brother^  or  tfe  unques  accouple^  Isfc.  or  the  *^"J^t^°^*°* 
liie,  and  thereby  bars  the  plaintifF,  vet  he  (hall  not  recovei:  da*  rorethe^' 
thaees,  for  he  may  be  afterwards  inai£ted  of  the  fame  felony  and  wntaVited, 
attainted,  nocwithftanding  by  thofe  pleas  he  is  difcharsed  as  well  ^^^  '^^' 

.   M    ..      t  •  •  Yri    %  .  /*,    v^  j^      f       ^  .  m.  ^    ■m^       mages  were 


charges  the  apped  bodi  againft  the  king  and  the  party,  yet  it  does  Mi  be 
not  difcharge  him  of  fhe  felonjr.  diaS^ai'lt 

14.  So  where  the  plaihtiiF  is  barred  by  a  demurrer  in  law.     St.  cLJ^eTM 
P.  C.  x6o.  a.  cites  Fitzh.  Corone  tz  Mich.  21  H.  6.  tU  futof 

ar.  Appeal,  p!  68.  cicei  ay  Afl;  i5.«— ^iuh.  Cortnc,  pL  201.  cites  S.  C.  Is  S.  P.  by  Su2d. 

If 


sh 
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If  the  defendant  p&a^  fbtt  there  is  a  iitsrer  bar^^nA  ifloe  thercnpoh  tlSan^uA  ioood  f6r  tke  de« 
fcidant*  ^  f<  tSjcbuf^fJ  'if  the  <a(?m.  but  n  mt  acquitted  tftbeftlonj  within  the  pnnricw  of  this  fta- 
fifte  \  J*\i\s  if  tlie  defendant  be  diicharged  hy  ckr^jf^  he  as  not  acquitted  within  the  pairiew  of  this 
Salute,    z  Inft  585. 

If  the^fendant  vapt  ^rP,  and  xht  fUumif  iLmmrs  upon  it*  and  it  is  a^njgtijgm^  ihipUiaifg 
the  defendant  i«  difcharged  rifthe  appeal ,  but  he  it  not  acquitted  until  he  be  acquiced  of  the  faft 
at  the  fuit  of  the  king.  %  Inft.  ^%k  ——a  Hawk.  PI.  C.  199.  cap.  13-  f.  140.  £13^1  it  feemsCo  have 
been  generally  as  reed,  that  no  acquittal  is  %irithio  the  intention  of  the  ftatote  unleft  it  be  had  oa 
an  appeal*  either  at  the  fuit  of  the  party,  or  of  the  king  after  a  noofoit  of  the  party,  and  be  of  fuch 
a  nature  as  finally  to  bar  all  other  profccutions  for  the  fame  felony,  whether  at  the  fuit  of  the  faon« 
•r  any  other  partytand  therefore  it  feems  clear,  that  no  damages  fball  be  recovered  on  the  abate- 
ment of  an  appeal,  nor  on  the  bare  nonfuit  of  the  appellant,  nor  where  the  appellant  is  barred  «. 
tber  by  a  demurrer,  or  by  a  plea,  (hewing  that  he  is  not  intitled  to  the  appeal,  nor  on  any  acquittal 
«n  an  infufficient  original,  becaufe  in  all  theie  cafes  the  appellee  is  liable  to  another  proiecutioa 
Ibr  the  fame  felony. 

In  appeal,  15.  S^  where  it  is  found  by  rertiid  diat  the  defcnckiit  killed 
chaMbTde-  '**"*  7^  iMifuUftdoy  or  ly  mifadventtire  i  for  this  is  no  acquitnl 
l^idant  of  the  felony,  becaufe  in  fuch  cafe  the  defendant  muft  purchaie 
killedu  man  a  pardon.    St.  P.  C.  169.  a*  cites  Fitzh.  Conipiracy  14.  22  AiC 

be  inquired  of  the  abettors,  for  ke  JtA  the  off ;  qnod  nota ;  centra  v,ker€  is  ae^tttd  thai  6e  £J  nm 
J»the  a^i  note  a  diverfity ;  per  Hill.  J.    Br.  Appeal,  pi.  59.  cites  at  Alf.  77.   ■  .This 

Ihall  not  be  faid  to  be  per  malitiam,  becaufe  he  bad  a  jull  caufe ;  for  quod  quifque  ob  totelam  cor- 
poris fui  fecerit,  jure  id  feciffe  viiletur ;  &  ftc  de  fimUibus.    z  In(l.  ^84. 

[Q  Q  1        The  wife  of  G.  brought  aii  appeal  •/  muricr  a^tunfi  S,  and  5  of  bitfirv<ms  at  friact- 
5  J    ^^'V  ^  ^'"a  ^efim  aieUnv  ami  aiftting  S,  to  Commit  the  murder,  and  S.  affejrtd^ 

againilt  witom  the f/mntTn  decLre J witk  ajtmu/cam  cf  his  5  fervant5«  and  S.pI^aJetf  AV 
ginltyf  and  proeejf  vfat  nntinueJ  agaiafi  tht  etber  5.  and  by  verdiA  it  vCT&f^md  tUgi  S.  kilUdC.  m  bis  0tr« 
dcftnctf  whereupon  ht  wot  Mpiittedf  and  lisd  his  pardon  of  grace ;  and  it  was  refolved  by  all  the 
jiidget  of  England,  that  this  acftittuJ  of  htm  w.tf,  im  LnVf  an  acftitta!  tf  the  otbtr  5  that  were  charged 
as  principals  by  being  prefen',  aiding  .ind  abetting,  and  S.  could  not  upon  this  ftatute  recover  da- 
mages for  the  caufe  before  remembered.  2  Infl.  385.  cites  a  MS.  of  Dier,  Pafdu  15  EUz.  B.  R* 
Coplefton  V.  Stowell.  a  Hawk.  PI.  C.  199.  cap.  13.  f.  140.  lays.  Chat  if  a  perion  appealed 

of  murder  be  found  guilty  of  homicide  by  raifad  venture  or  fe  defendeodo,  which  will  be  a  bar  o£ 
any  other  pmfecution  fcir  the  fame  killing,  yet  it  has  been  refulved  that  tie  (hall  not  recover  da- 
mages, not  only  becaufe  it  appears  that  the  appeal  w^  not  groundlef&j  but  alfo  becaufe  the  ap- 
pellee is  not  totaUy  acquitted. 

1 6.  So  where  the  defendant  upon  his  arraignment  betakis  bim^ 
f elf  to  bis  cl^rgjy  and  the  court  takes  an  inqueft  of  office  to  inquire  if 
he  he  guilty  or  notj  and  they  find  him  Not  guilty^  yet  he  ihall  not  re- 
cover damages  by  this  acquittal.     St.r.C.  169^  a.  cites  Fitzh. 
Corone  386.  Pafch.  17  E.  2.  For  by  taking  himfelf  to  his  clergy, 
he  rather  confefles  the  felony  by  implication  than  otherwile  \  but  if 
be  waved  his  clergy^  and  put  hifnfeifupon  the  inqueft^  and  they  bad 
acquitted  him^  it^ould  be  otherwife. 
S.p.  as  to        If.  So  if  the  defendant  has  the  plaintiJTs  releafe^  and  atfo  tbi 
piirdon,^and  ^*H*^  pardon j  and  waves  them^  and  pleads  Alot  guilty j  and  puts  him* 
to  if  the      felf  on  the  country,  and  is  acquitted^  he  ihall  recover  damages,  and 


169.  b.  (A) 
writ  of        1 1  H.  4.  30. 

ieonfpiracf  ^ 

does  not  lie  for  the  acceflory,  becaufe  for  any  thing  yet  done  it  ftandf  indiffierently  whether  lb* 
confpiracy  was  faKe  or  true.  St.  P.  C.  173.  a.  cites  Hill.  33  H.  6.  i.***a  Hawk.  PLC.  aott- 
cap.  23.  f.  140.  artlic  end,  cites  S.C.  accordingly,  becaufe  it  doesjiot  appear  but  chat  he  aight 
b^ve  been  guilty. 

#  Br.  Ap«.  }8.  By  the  words  [in  due  mannefj  it  is  not  a  fufficient  acquittal 
p^i  PU39.   .  '  *  '  .  it 


if  it  heifnneoujlf  wtbout  due  prcufs.    St,  P.  C.  169.  b.  (A)  cites  cit«  s.  c. 
Pafch.  ♦  9  H.  5,  2.  where  the  defendant  came  hy  exigent  on  which  f,^v^he  ori- 
the  {herifr  had  returned  Cepi  corpus^  whereas  he  ought  to  have  re»  giaalis 
turned  Exigi  feciy  and  the  defendant  appeared  on  the  exigent^  and  go<^> 
wM>9ut  taking  advantage  of  the  procefsr  pleaded  Not  guilty  to  the  ap-  ^^^^^  1^^^ 
peal,  andfofoundy  and  yet  he  could  not  have  judgment  to  recover  cefs  or  re- 
damages  for  the  reafon  above;  but  Staundrbrd  fays  quxre;  for  tuiuarciU; 
you  will  find  the  contrary  in  Fitzh,  Corone  444.  Pafch.  19  £,.3.  5.  ^^vhenfo*. 
that  error  in  the  procefs  is  not  material  if  none  be  in  the  writ,  de-  e^^er  any  is 
claration,  or  pleading*  for  tiie  appellee  is  arraigned  upon  the  ori-  acquitted 
ginal  and  not  upon  the  mefne  procefs.  an/yct  ^^^* 

his  Kfe  "Mas  never  in  jtopardy  either  by  reafon  of  the  erroneous  procefs  or  original,  or  other- 
wife*  though  this  be  within  the  letter  of  the  law^  yet  it  is  out  of  the  meaniof^,  and  therefore  the 
defendant  in  thnt  cafe  (hail  recover  no  damages,  a  Infl.  385,  3S6.— 2  Hnvvk.  PI.  C.  aoo.  cap. 
%l.  f.  141.  fays*  it  feems  at  this  day,  tliat  if  a  defendant  appearing  upon  erroneous  procefs  to  % 
good  appeal  be  acquitted,  he  (hall  recover  damages  by  tlie  intent  of  the  faid  claufci  becaufe  fuch  an 
acquittal  is  a  good  bar  of  any  other  profeculion  for  the  fame  felgny,  and  the  life  of  the  appellee 
was  put  in  danger  by  the  appeal.  But  there  were  formerly  fome  opinions,  that  the  appellee  iix 
fuch  a  cafe  (hoidd  nok  recover  damages,  becaufe  his  life  w;is  not  in  danger  at  the  time  of  the  trial, 
for  thnt  hs  might  have  taken  advantage  of  the  error  in  the  procefs  ;  but  gi*nnting  it  to  be  a  good 
rule,  that  the  defendant  ihall  not  recover  damages  where  his  life  is  not  in  danger  at  the  time  of 
Che  trial,  which  yet  I  find  not  confirmed  by  any  authority,  befides  the  Year-Boole  of  9  H.  5.  2,  i^ 
may  be  anfwered,  that  in  the  cnfe  the  queftion  the  defemlant's  l.fe  is  in  danger  at  the  time  of  the 
trials  becaufe  the  error  in  the  procefs  is  CUved  by  his  appearance. 

19.  By  the  words  (at  the  fult  of  the  appellant^  or  of  our  lord  the  Ifthcplaia- 
hng)  this  fuit  of  the  king  is  intended  upon  the  appeal^  when  the  ^'^  ]"  ^ 
defendant  is  arraigned  thereupon,  efter  that  the  appellant  has  declared  ^^  t  ^  ^nd 
upon  his  appeal^  and  is  nonfuited\  tor  if  the  defendant  was  acquitted  the  drftn- 
at  the  fuit  of  the  *  king,  upon  an  indiftment  of  the  fame  felony,  ^'^  **'*''- 
yet  he  fhould  not  recover  damages.     St.  P.  C.  169.  b.  (B)  ,X^r// 

the  kin^  and  acqwttfd,  he  Ihall  recover  his  damages  hy  this  a«*t  j  for  the  words  arc  (vcl  ad  fedlam 
appeliantis  vel  domini  regis;)  but  this  fuit  of  the  king  muft  be  intended  uton  thtoppeul after  nonfuUi 
for  an  acquittal  upon  an  indi^raent  is  not  within  this  datute.  For  debtto  modo  acquietatus,  fee 
9  H.  5.  a.  that  the  defendant  being  acquitted  by  verdict,  yet  if  his  life  wa^  never  in  jeopardy  either 
in  the  original  or  procefs,  though  it  be  in  default  of  the  plaintiff  himfelf,  yet  is  he  not  debiio  modo 
acquietatus  within  the  flatute.    2  Inf>.  385.  z  Hawk.  PI.  C.  199.  cap*  23.  f.  140.  hy%  it 

is  clear  that  the  appellee  is  intitled  to  his  damages,  where  he  is  acquitted  on  an  appeal  at  the  fuit 
of  the  king,  after  a  oonfuit  of  the  plaintiff,  or  where  he  v.inquidxes  the  appellant  ici  a  trial  ^y 
battle.  *  [  589  2 

20.  And  the  manner  how  he  (hall  recover  datnages  on  acquittal  *  Hawk* 
at  the  king^s  fuity  varies  fomething  yrcwi  his  recovery  of  them  $.  il'/i^s 
when  acquitted  at  the  fuit  of  the  party  \  for  in  the  firft  cafe  he  (ball  ihatwherc- 
not  have  recovery  of  them,  though  he  be  acquitted,  till  he  fucs  a  ever  any 

fcire  facias  againft  the  plaintiff  to  bring  him  again  into  courts  he  ^^'^  ^m^Ic. 
being,  out  of  court  before  by  his  nonfuity  but  in  the  2d  cafe  he  ihall  ted  on  an 
have  his  judgment  without  fuing  other  procefs.     St.  P.  C.  i69..b.  appeal  car- 
(C)  cites  Fitzh.  damages  77.  Hill.  40  E.  3.  where  the  cafe  w^,  [J^^fSr^ 
that  the  appellant  took  baron  after  the  mnfuity  and  yet  the  fcire  facias  the  party, 
awarded  aeainfl  the  feme  alone.  as  to  be  m- 

titlcdtohij 
damages,  he  (hall  have  judgment  for  them  without  any  procefs  to  bring  in  the  party  to  anf%ver 
to  the  d.vDa3es,  becaufe  he  is  flill  in  court ;  but  where  he  is  fo  acquitted  on  an  appeal  carried 
on  at  the  fuit<of  the  king  after  a  nonfuit  of  the  "party,  he  (hall  not  recover  damages  without  a 
fcire  facias  to  bring  in  the  party,  becaufe  he  was  out  of  court  by  the  aonfult. 

21.  By  the  words  (tbejmfiices.  before  whom  the  appeal  Jhall  be  St.  p.-c/' 
Vol.  II.  -^^       Xx  »^flrrf 'S«.b.(D.) 


;5«9  appeal. 

$.  p.'ac,  'beard  and  deUrminedy  Jhall  punifli  the  O^eUtf  bfc,  |  cannot  be  mkf* 

^^'diiul'  ^^^  jufticcs  of  nifi  frius ;  and  yet  by  14  H,  6.  cap.  i.  they  art 

gn^citcs  empowered  to  give  judgment  in  treaibn  and  felony  tried  before 

If  ih«  I>c.  them,  and  this  as  well  where  the  defendant  is  acquitted  as  where 

fcndan^m  j^^  j^  attainted;   but  yet  they  are  not  the  jufticcs  intended  by  this 

^  ^fitdlt-  ftatute,  inafmuch  as  the  whole  plea  of  the  ap|)eal  was  not  beard 

f^rc  jufhcet  before  them,  but  parcel  only,  viz.  the  trial  only.     St.  P.C  169, 

■iv^/''^''  b.  (D)  170.  a.  cites  Mich.  10  £.4.  14. 

they  have  but  dclc:;atJni  poteftatem,  yet  Jhjll  tbry  inquire  ef  the  infufUcuecy  rf  t(*e  plakj,  «c/ 
ef  [be  itiettors;  xad  the  words  of  this  36I,  arc  Quod  joftic'  coram  quibus  aiidk'am  fuent  appcli-m 
$t  termtnaium;  bui  that  great  over  ruler  expenentia  haih  ruled  and  o?er>ruieU  it  by  ptectuca;s, 
(hat  they  tannot  give  judgment  for  the  dtmage^.     l  Irtft.  386. 

If  tippcil  be  commenced  before  juflicti  of  nlfi  ^m'*j,  there  upon  nonfoU  tbey  may  arbisn  the  ^• 
fendant  upon  the  dedanition,  and  inquire  of  the  damages,  and  give  juclgment  ihcfoupon  awi  f-r 
infufficiency  of  the  pi  intiff  may  inquire  of  the  abettors.    Quod  nota  for  law,  8c  uon  iwjjtci. 

*  Jr..  appeal,  vl.  113.  cites  z%  E.  4.  19. a  Hawk.  PI.  C  201.  cap.  ^3.  S.  141.  t*w)  ^-l*  ^^ 

fald  to  have  been  held  accordingly,  and  that  for  the  reafoci  given  in  Staandford  ;  and  (afs  xhA  xha 
Stat.  14  H.'6.  has  been  conftrucd  to  intend  only  to  cnaMe  juftices  of  nifi  prins  to  give  the  p"^'' 
pal  iu'dgmcnt, nnd  not  to  transfer  to  them  from  the  court  of  B.  R.  a  power  in  collateral  mattcj; 
yet  juftices  of  nifi  pfius  have,  by  ufage  not  now  to  be  difputed,  gained  a  power  to  affeii  thf«!3. 
mag^s,  and  us  inquire  of  the  fufficiency  of  the  plaintiif  to  anfwer  them,  and  alfo  of  the  abeC'-r, 
but  fiyi  he  does  not  find  that  they  ftave  ever  given  judgment  for  the  damages;  yet  there  is :' 
doubt  but  that  if  fuch  juftices  be  aHb  juftices  qf  aflife,  and  as  fuch  have  an  appeal comipenc;: 
befdre  them,  they  may  as  juftices  of  affife,  upon  the  acquittal  of  ihe  apiiellee,  not  only  io^uneoi 
the  damages  U,c,  but  alfo  give  judgmemti  both  by  the  leuer  and  meaning  of  the  ftattce. 

'mc^'^'  ^^'  '^^^  ftatute  wills  that  there  (hall  be  confideratipn  of  the  i- 

cap.  %Vll  ^^2igcs,  (having  refpeh  to  the  imprifonment  l^c.)  and  therefore  if  tbe 

Y14J.)  bis,  appeal  is  agair^  feyeral  and  aU  are  acquitted^  the  damage  foak  k 

Jays  that  if  taxed  feveralfy^  viz.  againft  each;  for  perhaps  one  has  more  zvk 

fcvcra!  ap-  ^^  recQver  damages  than  the  other;  as  if  one  was  appealed  as  prin- 

peliees,  nnd  cipal,  and  the  other  as  accefiary  only,  that  the  one  is  a  gentletiiar, 

'  all  of  tbera  or  of  other  eftate,  and  the  other  not.     St.  P.  C.  170.  a,  (A)  UiL 

SSes  8  H-  5*  and  Fitzh.  damages,  Hill.  40  E.  3-  77, 

ought  to  be  federally  afleffed  as  to  every  one  of  them»  and  this  douhtlefs  toi  p 
'  r    ^QQ  '1    the  letter  and  meaning  of  the  ftatute,  which  provides  that  in  ibegivins  lKc^- 

*  I   0^      J    ma^s,  refpedl  fliall  be  had  to  the  imprifonment  .inJ  infamy,  and  other  din^* 

fuftained  oftbe  appeal;  and  thefe  being  feveral,  and  receiving  difltrcntaf^ri'- 
'  lions  from  the  different  circumft.inces  of  the  perfon's  particular  cafe,  it  cannot  but  be  reatuoi^ 
ibiit  tbe  damages  be  aiTeiled  feverally  alfo. 

* 

313.  But  yet  this  recovery  of  damages  muft  be  intended  in  one 

'  that  has  ability  to  recover  them;  for  if  appeal  he  fued  egain/^  ^ 

monk  or  feme  covert  onlj^  without  the  fovercign  of  the  houfe  or  tl:c 

"  biron,  as  it  ought,   (unlefs  the  fovcreign  v^th  his  monk  or  the 

baron  with  his  feme  commit  felony)  the  monk  or  feme  fliall  k: 

recover  damages,  though  they  are  acquitted.     St.  P.  C.  i/O.  i 

(B)  cites  Fitzh.  Coronc  276.  Hill.  22  E.  3. 

Th6tigb  24.  But  if  the  appeal  be  brought  againfi  the  haron  anif(^ 

ihisbraMh    together,  and  thcv  are  acquitted,  men  damages  fliall  be  rcco\e:si 

Jti^ry  '    ^  taxed  fiveraUyy  viz.  the  baron  alone  ihaB  recover  for  his  iffl- 

.  appellee    .  «{>rifonment,  And  the  baron  and  feme  jointly  for  tfae  impriibumtfi: 

**^  ?^      of  the  feme*    St.  P,  C.  170.  a.  (B)  cites  Fitzh.  Jjidgincnt*  ic!s 

^itui     Pafch;.i2  R.  2, 

1  ecover  damage! ;  for  if  a  wtmk  be  appealed,  or  a  fgm  etvert  be  appealed  alone  wtiioj^  ^ 
hulbaiidt and a^uitted|  t|iey  cannot  recover  any  danages  b^  this  iA,iu.rdpA^^  ^^. 


appeal.  590 

bility ;  for  the  general  words  of  this  adldoesmot  enable  any  to  recover  damages  th«t  therennio 
'•was  difabled  by  law.  But  if  an  appeal  be  brought  agiunit  the  bttJhanA  and  iv'tft-^  and  they  be  nc- 
f]uitte<!  (hmn^fhall  be^ven  to  the  hufband  alone  for  his  damage,  and  to  the  hulband  and  wife 
for  the  damage  of  the  ivife.  And  where  fveraipfrf^^/ttife  cu^uitttd,  the  danujges  w^ft  be  frvno/; 
for  the  wofds  of  the^ftatute  are  habito  ref^^cdli'i  ad  ptrfonam.  But  t^^cn  it  may  be  demanded, 
%vhat  remedy  hatb  the  monk  or  feme  c«>v«rt  beir>g  foioly  appealed  ?  The  anfiver  is,  th-it  they 
have  no  remetly  by  this  ftaiute,  hut  the  abbot  and  lAonk^  and  the  huiband  and  M'ife  may  have  a 
nviit  nf  crttupiraey  at  the  common  law. 

2  Hawk.  PI.  C.  20J.  cap  23.  S.  144.  fays  it  has  been  holden  that  a  monk  or  feme  covert,  being 
appertled  withoiA  the  abbot  or  hufband,  cani\ot  have  a  judgment  fur  the  damages  on  tlieir  at  • 
cjvjittal,  becaufe  they  are  difabled  by  the  law  to  recover  any  damages  without  the  abbot  or 
luifband  ;  and  the  general  wort*s  of  a  ftatutc  fhall  Dot  be  conRixied  to  enable  perfons  in  a  point 
w))erein  the  cnmnion  Jatv  lias  disabled  them  ;  hut  the  auchmtty  of  this  opinion,  as  to  a  wife,  is 
fjui^itioned  by  Hobart }  neither  do  any  of  thofe  who  feem  to  give  it  greater  weififht,  hrin*;  any 
other  i>rnof  of  it  th.in  a  note  in  Kitzhci  bert's  AbridgmentSi  of  a  refolution  to  fiicli  purpofe  in  tl^ 
time  of  Ed.  3.  as  to  the  cafe  of  a  monic;  and  an  aifertion  that  the  law  is  the  fame  in  the  cafe  of 
a  wife ;  againft  which  it  may  be  plaufibly  arf;oed  that  fince  the  imprifojimenc  and  infamy 
Yuftainf-d'by  a  feme  covert,  in  a  malicious  appeal  againft  her,  arc  far  from  bcirtg  lefs  grievous  m 
refpedt  of  lier  coverture,  and  arc  a  good  groimd  on  a  writ  of  confpii-acy  at  the  common  law 
broujlit  by  the  huiband  and  wife;  and  fince  the  wife  may  take  any  thing  to  the  betiefit  of  her 
bnfband,  and  it  appears  to  the  court  that  the  appellant  by  his  own  acl,  without  any  defanlt  either 
in  the  hufbahd  or  wife,  gives  tliem  a  ^ood  tide  to  the  damages;  and  fmce  no  exprefs  judgment 
can  be  given  fur  the  huiband,  not  being  a  party  to  the  record,  and  it  is  mud  for  his  advant;ire  as 
w^ell  as  his  wife's^  that  a  prefent  judgment  be  given ;  it  may  perhaps  be  thought  no  unreafon- 
able  conftruclion  of  the  ftatute,  that  in  this  particular  cafe  judgment  fhouid  be  given  for  the 
wife  to  recover  the  damages,  which  as  much  enure  for  the  benefit  of  herfelf  and  her  husband  as 
an  exprefs  judgment  for  them  both  on  a  writ  of  confpiracy.  However,  it  is  ccrtnin  Hiat  if  the 
huiband  and  wife  are  both  of  them  appealed  and  acquitted,  they  (h.iU  have  a  joint  judgment  for 
the  damage  done  to  the  wife,  for  which  the  wife  alone  (hall  fue  execution  if  the  huiband 
die  wichoot  fuing  of  It,  and  the  huiband  alone  ftiall  have  judgment  for  the  damage  done  to 
himfelf. 

*  This  is  mifprinted,  it  being  neither  the  fame  year  nor  the  S.  P.  there;  and  chough  the  two 
following  pleas  are  12  R.  2.  yet  S.  P.  is  in  neither. 

25.  Parag,  3.  And  if  peradventure  fuch  appellor  be  not  able  to 
ncompence  the  damages^  itjhall  be  inquired  by  whoje  abetment  or  malice 
the  appeal  was  comijunced^  if  the  party  appealed  dejire  it, 

26.  )iy  thcTe  words  it  is  implied,  that  if  damages  are  not  to  be  Itisacer- 
recovered  agairtft  the  appellant,   they  never  (hall  inquire  of  die  J:""conciu- 
abettors ;  and  there  are  feveral  cafes  where  damages  mall  not  be  tLLVwords 
recovered.     St.  P.  C.  170.  b.  (D)  ofthcita- 

tutc,  that 
n»>hfre  aant,i^isJJ-"M  >fOl  l-f  r^. '.'•'  ted .lyni"'?  th-  f.ltirtijff  there  n't-rjlhtll  he  rf:'>v:r.u!  jrj'r  fl  tbe  .thtttors* 
•alfo  wAtv*  tbi'pLirJiJ' n  ju_ffxAint,  ahd  jn  fcunil  by  the  jury,  the  abtttots  jLul  n'i  ^b:  [yjuiud  of\     z 
Inil.  386.  ♦ 

27.  And  a.«  to  the  words  (not  able  to  recompence  the  damages)  f  rnj  1 
they  intend  fl// 1/;«?  damages \  for  if  the  appellant  be  fufficient  to    a        1 1, 
render  part,   and  not  all,  tlicn  it  fhall  be  inquired  of  the  abettors,  a  fcmTof^ 
and  they  (hall  render  them.     St.  PI.  C.  170.  b.  (E)  cites  Pafch.  8  tbe  death 
E,  4. 3.  and  Hill,  8.  H.  8. 5.  and  Fitzh.  Coronc  219.  [41  Aff.  8.]    ^^^l\  ''"^- 

B.R.  and  afur  appiurancc  the  fine  «;««  mnfttit.df  and  it  was  awarded  that  ftic  he  ttitn  to  make 
fine,  and  Oie  cam*-  bv  capiat  and  made  fine,  and  after  the  appellee  was  acqiiittetl,  and  it  was  in- 
(|uireil  of  the  damage,  and  of  the  abettors,  and  found  %  abettors,  «\d  dut»,»0i  t^jxidio  100/. 
and  the  ftppeil'jr  was  lyj  JufjicieKt  iuf  of  locj.  and  it  was  awarded  tliat  the  defendant  ttcavcr  tUe 
ttama^et  taxed  ti  lOo/.  a^*ui^  the  ftiw,  and  tlM  be  Jve  af^ainf  tU  alfeitor  i  if  L  wti/;  hut  judgment 
was  not  shut  the  f^tm  fiail  bt  taktn^  becaufe  fhe^  bad  madefint  before,  Br,  appeal,  pi.  74.. cites  4Y  Aff, 
8.  Fitzh.  Corone.  pL  119.  dtes  S.  C.  and  both  Br.  and  Fitzb.  art;  only  trajiflaton  of  ihe 

>year-b(N>k. 

A  man  was  acquitted  in  appeal,  and  prayed  his  damages  againft  the  plaintiff,  and  Uiat  if  be  be 
not  fafticient,  that  it  be  inquired  of  the  abettors,  aqd  it  was  found  that  the- nbuociff  i*^  jiotfofHcient, 
and  that  A.  and  B.  are  abettors,  there  jtdgwifaf /haii  not  be  in  p*vt  agai^  t^  pLinrif^  amd  inttr] 
agMttfi  aheffoit,  but  iitl ^t^.-nji  tbt  ah'ttQUf  iftbeplM^ttS  bi  noufrnj^iieiu^,  but  antJUfUc  ihe  judgment 
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iluill  be  againd  «ll  the  roefnt  ocenpien » where  the  difieifor  is  tMt  fafficient  {  and  the  ahattrt  maf 
fiy  that  they  Md  mt  ahtt  afttr  the  virdi^ ;  for  it  is  oaly  inqueft  of  ofiice  againft  them*  But  fa<cr# 
wUibertbiy  mayfuy  that  thi  pUituif  is  JufidttHf  and  It  feems  that  they  cannot;  for  by  this  they 
confefs  that  they  are  abettors.    Br.  appeal,  pi.  96.  cites  8  £.  4.  ^. 

It  is  refolved  chat  be  muit  recover  either  all  againft  the  pUintiif»  or  all  s^ainft  the  abettors^  and 
not  by  parcels;  fo  as  if  the  plaint ifff  be  not  ftUiicient  for  the  whole,  the  defendant  (halt 
recover  the  whole  againft  the  abettors ;  for  pnedi^a  damna  &  omnia  damna  are  all  one.  a. 
lull.  386.1  1.  Hawk.  PI.  C.  202.  Cap.  23.  S.  145.  fays  it  has  been  holden  that  the  abettors 

are  in  no  cafe  liable  to  render  damages  where  the  appellant  himfelf  is  not  liable^  though  nerer  fo 
fufficient ;  and  this  is  confirmed  by  experience,  and  the  manifeft  purport  of  the  ftatotey  which 
by  dire^ing  that  the  abettors  be  ioquinni  of,  where  the  appellant  appears  infufiicieat  to  anfwer 
the  damages,  plainly  intimates  that  they  are  to  be  inquired  of  in  fuch  cafes  only  wherein  the 
appellant  muft  have  anfwered  them,  if  he  had  been  able;  and  agreeably  hereto  it  ieems  to  be 
fetiledy  that  a  releafe  of  damages  to  the  appellant  will  difcbax^e  the  abettors  if  they  caa 
produce  it* 

•  Br.  a8.  The  ftatutc  is,  that  they  (hall  inquire  of  the  abbettort  (if  the 

7r'ciies  41  P^^^y  ^PP^^^^^  deftres  it)  fo  that  it  feems  the  court  ex  officio  ought 
AUC.t^,  not  to  inquire,  unlefs  at  the  defendant's  defire;  but  if  they  have 
and  the  inquired  thereof  at  the  defire  of  one  of  the  defendants^  and  they  found 
vii?  anneal  *^^  ^^^^  ^^^^  ^^  abettors,  and  afterwards  the  other  defendant 
of  the  death  being  acquitted,  prays  an  inquiry  of  the  abettors,  yet  it  (haU  not 
of  the  be  inquired  Decaufe  it  appeared  to  the  court  by  the  verdld  of  the 

a^eme*^  Other  inqueft  that  there  were  none,  and  therefore  in  fuch  cafe 
atrainfi*tm  nothing  oiore  now  (hall  be  inquired  unlefs  damages,  as  appears 
alprhidpal,  Fitzh.  Corone  222.  ♦48.  Aff.  [but  there  it  is  41  Afll  24-  But 
Vfcffor^-e  S^""^fo''^  f^y  quaere :  for  he  fays  this  award  feems  not  hw> 
oaJaUyln^  becaufe  it  is  againft  the  exprefs  words  of  the  faid  ftatute,  and 
the  piaiiniff  againft  reafon,  that  the  verdi£i  of  an  inqueft  ihould  bind  me  who 
7^€r^/"'''^  am  not  privy  to  it,  and  againft  which  I  have  no  remedy,  it  being 
pJ^TM^ty  only  an  inqueft  of  office ;  for  though  it  is  commonly  inquired  of 
r.nd  after  abettors  by  the  fame  jury  that  acquits  the  defendants,  yet  their 
the/»rwci/»j/  inquiry  therein  is  of  office  only;  for  if  they  find  abettors,  the 
'"^littdctt the  sibettors,  when  they  come,  may  traverfe  all  WAt  Aey  have  found ; 
iitoftU  as  if  they  find  the  appellant  not  fufficient,  or  that  fuch  and  fuch 
JCiffg,  and  ^ere  abettors,  thofe  that  are  fuppofed  abettors  may  fay  by  protef* 
^1X!h1T  Nation,  not  confeffing  the  felony,  pro  placito  that  the  appellant  is 
d^imtges  and  fufficient,  or  that  they  did  not  aoet.  St.  P.  C.  170.  b.  (F)  171.  a. 
abettors  by  (A)  cites  f  8  E.  4.  3,  For  the  words  of  the  flatute  are,  ^'  If  he 
\,'J^  be  lawfully  conviSed  of  fuch  a  malitious  abetment  j"  which  proves 
which         alfo  that  he  (hall  have  anfwer  to  what  was  found  by  the  inquiry. 

found 

damages*  but  no  abeUors ;  and  after  the  aceejfaties  eaxu  and  ^uae  arraigiud  and  aefntttd^  and  prayed 
that  it  be  injuirtH  by  the  fame  injur  ft  of  the  damiges  and  abettors  and  it  was  denied  rf  she  ttbettt^riy 
becaufe  at  another  time  it  was  found  that  there  were  no  abettors ;  per  Ingleby.  Bot  they  infortd 
cf  the  dttnuges,  zndfeveratfywhat  damages  each  pet  fan  by  himjiif fufiatnedm  Quod  nota. 
• '  £  Hawk.  PI.  C.  203.  cap.  23.  S.  147.  S.  P.  and  cites  S.  C.  but  fays  that  this  cafe»  if  thoroi^bly 
examinedi  feems  repugnant  to  itfelf  $  for  the  jury  were  permitted  on  the  ad  acquittal  t«  tax  tSat 
damages,  which  yet  are  (aid  to  have  been  uxed  before;  but  to  what  purpofe  fliovid 

[CO  2   1    ^^^  ^^  done,  unlefs  it  were  firft  found  that  the  appellant  was  fufficienty  or  die  that 
3 7      J    there  were  abettors,  which  could  not   but  controul  the  firft  finding?  as  ahe 
the  ad  taxation  of  the  damages  muft  do,  unlefs  it  were  whoUy  the  ftme  with 
the  firft..  f  Br.  Appeal,  pi.  96.  cites  S.  C.  accordingly. 

This  inf^fficlency  of  the  plaintiff  xn  the  appeal  mw^  be  found  by  the  jury,  and  cannot  come  ia  hj  the 
stveiment  of  the  party,  and  fo  it  is  in  other  like  cafes.  2  InOu  386  2  Hawk.  pL  C.  aoa«  cap. 

T%,  S.  146.  fays  it  has  been  holden,  that  unlefs  the  appellant  be  found  by  the  jury  to  be  infoft^ 
civnt,  the  abettui^  fhall  not  he  inquired  of;  and  yet  the  Oatute  doth  not  exprefsly  direA  tiist  ti|B 
jvi.  y  ihall  inquiie  of  the  fuA^ciency  of  the  appellant.  But  it  being  tl\e  getieral  method  «f  tN  to" 
in  other  c^fes  of  the  like  natui^e,  to  maktf  an  iDquiry  by  a  jury,  it  is  certainly  a  realbnaUe  con- 
fer ucbon  of  the  general  words  of  the  ftatute  that  fuch  inquiry  may  be  made  in  the  pitleiit  cafci 


}^ 


Appeal*  592 

Yet  whether  the  juftJces  tbemfelves  may  not,  if  they  think  fit,  make  fuch  inquiry  without  a 
jtirv,  it  being  but  an  inquiiy  of  office,  m^y  deferve  to  be  confidcreU  for  the  reafons  in  52  jc  142. 
flteci.  of  this  chapter.  However,  there  can  be  no  doubt  but  that  the  infufliciency  of  the  appellant 
muft  appear  by  one  or  the  other  of  thefe  inquiries,  before  the  abettors  can  be  inquired  of. 

This  laiit  is  given  in  Hat  of  the  writ  of  amfpiraty  at  the  cowwuii  /ow,  the  abator  Sf  iomivg  in  ufion  this 
pncefsf  may  travtrfs  the  aUtmHtf  becaufe  they  were  eftrangen  to  the  verdi£l ;  and  if  the  defendant, 
that  fued  forth  ttie  dtftreff,  be  nonfuii,  yet  may  he  have  a  new  writ>  and  it  is  not  ^rcmf^tory  to  him. 
2  Inft.  386. 

The  abettors  may  traverfe  the  jury's  finding  the  appellant  to  be  iofufficient,  or  that  they  abet- 
ted &c.  For  it  is  hard  that  a  man  (hould  be  concluded  by  any  matter  whatfoever,  found  to  lus 
prejudice  in  an  afUon,  to  which  he  is  no  way  privy*    2  Hawk.  Pi.  C.  io3.  cap.  23.  S.  147. 

29.  And  note  that  it  is  a  good  anfwer  for  the  abettor  to  Jhew  Albeit  the 
matter  which  proves  that  the  defendant  ought  not  to  ha^fe  his  damages  /''7>»'' 
agaiti/i  the  appellant^  or  that  the  defendant  was  not  lawfully  acquitted  11^'*^^%^ 
but  erroneouflyy  as  appears  in  Fitzh.  Corone  386.  Paich.  17.  £.  2.  pUcwhert 
But  if  the  abettors  will  take  exception  to  the  inquifition  found,   for  the  abet, 
that  it  is  not  found  at  what  day^  year^  or  place  the  abetment  was  made^  ™"  f  thcv 
fiich  exception  (hall  not  be  good;  for  by  finding  the  abetment  they  findthe 
have  iatisfied  the  ftatute,  which  is,  "  that  it  be  inquired  by  whofe  abettors  it 
abetment,'*  and  this  they  have  found;  wherefore  as  to  the  year,  day,  '*  ^"*^*' 
9ind  place  the  defendant  in  the  appeal  ought  to  adiuft  it  to  the  when  the 
inquifition,  and  fo  fuppiy  what  is  wanting.     St  P.  C.  171.  a.  (A)  plaintiff  ap. 
cites  Fitzh.  Corone  45.  Mich-  ^^  E.  4,  pc«:s,  the 

~^  •-  T  defendant 

may  fliew  time  and  place  in  good  time.  2  IdH.  386.  ■  2  Hawk.  PI.  C  203. cap.  23.  $.1^2. 
$•  P.  and  that  by  fuch  (hewing  he  fupplies  the  omiiTiou  of  the  jury  in  not  finding  any  time  or  place 
on  their  inquiry  of  the  abetment  Uc, 

30.  In  appeal  where  the  defendant  is  acquitted^  it  (hall  be  inquired  Br.  appeal, 
of  the  damages  feverally^  as  to  the  damage  every  perfon  by  himfelf  s^'J^^.^':^ 

fujlaified  by  the  appeal.    Quod  nota.     Br.  damages,  pi.  1 14.  cites  admitted^ 

41.  AfT.  24.  Fitzh. 

Cop  •»■!♦»,  pU 
222.  cites  S.  C.  &  S.  P.  accordi^^gly. 

31.  Parag.  4.     And  if  it  be  found  by  the  inquefl  that  any  man  is  j^Uitors 

abettor  through  malice^  at  the  fuit  of  the  party  appealed^  he  Jhall  tverefourd 

hdiftrained  by  a  judicial  writ  to  come  iefore  theju/iices.  acquftar^f 

the  defendant)  by  name,  tt  fio<lprocitraverunt^  inftigavenint  U  abettaverunt  predi^tum  querentcm 
ad  capiendum  H  profequendum  appelhim  prxUidium  in  forma  prsdicta,  zw'^  fnid  n-)t  (per  tHuUtiamA 
and  yet  allowed  of.  But  nota,  the  furer  way  is  to  purfue  the  words  (falfo  U  per  malitiam^) 
according  to  this  a6t.    2  Inft.  386. 

32.  By  thefe  words  ihcprocefs  againft  them  fcems  to  be  a  diflrefs  ♦  r  503  1 
ininfnitum;  and  yet  in  Fitzh.  Corone  102.  Hill.  46  E.  3.  the  court  »  inft.  38-. 
awarded  firft  a  ven.  fac,  and  afterwards  a  diftrefs;  but  Staundford  cites  s.cJ 
fays  that  this  is  contrary  to  all  other  books  which  he  had  read;   for  ^"^  ^^X* 
they  all  mention  a  dillrcis  for  the  firft  proccfs,  and   this   pro-  thcproccf* 
cefs  is  always  purflied  by  the  perfon  acquitted,  who  for  his  fpeed  given  by 
may  purfue  it,  though  the  appellant  is  not  in  court;  as  where  f^*^^^"^* 
the  appellant  was  nonfuited  in  appeal,  and   the  defendant  ar-  IfifinUcJ. 
raigned  at  the  fuit  of  the  king  and  acquitted,  and  his  damages  2  Hawk.  * 
taxed,  and   the  abettors  found,  here  the  defendant  fhall   have  P^-  ^-  *^S- 
procpfs  againft   the  abettors  immediately,  though  the  judgment  "*|' favs  it 
of*  damages  fhall  be  fufpended  till' fcire  facias  be  fued  out  and  has  been 
returned  againft  the  appellant.     St.  P.  C.  171.3.  (B)  b.  cites  ^^Jc'^  M^at 
Fitzh.  damages  77.  Hill.  40  E.  3.  JJilV^" 

'  iboofe  rather  to  proceed  fur  the  recovery  of  his  damages  by  jadidal  procefs  than  by  original,  it 
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is  fnfeft  for  him  to  make  ufc  of  a  dtftrefs,  which  is  given  by  the  cxprcfs  words  of  this  ftatute',  yet 
tht>ie  is  a  note  of  an  old  cafe  wherein  a  venire  facias  was  fiiil  awarded;  but  ic  is  queibonable 
whether  this  be  jultified  by  the  ftatute  or  noC 

a  Hawk.  23.  Note  that  the  defendant  who  is  acquitted  in  the  app^ral  may 

S.  1 5  J*  fays  *^  nonfuitedin  the  procejs  againji  the  abettors^  and  commence  de  nov9 

it  has  been  if  he  will ;  for  this  nonfuit  is  not  peremptory  to  him.     St.  P.  C. 

I  olden  that  171.  b.  (C)  citcs  Fitzh.  Corone  386.  17  E.  2. 

whether  /  v     /  j  / 

the  nonfuir  he  in  tlie  original  writ  or  proccfs  by  the  appellee  againft  the  abettors,  and  wbetb^ 

before  ur  after  appearance  it  is  no  bar  of  a  2d>  or  after  procefs. 

?  ^p^'  3^7"       34.  An  original  writ  was,  brought  for  abetment^  and  counted 

aHawk.  againft  the  abettors  of  greater  damages  than  were  affeJled  in  the 

PI.  Caoj.  appeal^  and  allowed  for  good;   for  of  thofe  damages  taxed  iii  die 

cap.  23.  s.  appeal  an  attaint  lies  npt,  becaufe  the  inquiry  as  to  them  is  only  of 

haTbwi  '*  p^ce,   and  t)ie  defendant  in  appeal  cannot  compel  the  hiftices  to 

hoiden  tiiat  increaftt  them,  and  fo  it  is  reafonable  that  be  aid  himJw  by  fuch 

though  the  adion.     St.  P.C.  171.  b.  fD) 

ftatuieex-  '  ^     f 

prefsly  gives  only  judicial  proceic  for  the  recovery  of  the  daniasef  agalnft  the  abectars,  yet  tlia 
appellee  may,  if  he  think  fit,  takf  an  original  writ  of  abetment  grounded  on  the  ilatut«,  ai^il 
therein  count  to  greater  d;images  than  were  found  by  the  jury ;  which,  in  refpedl  of  fuch  finding^ 
being  but  in  nature  of  an  inqueft  of  office,  (hall  not  conckide  the  appellee. 

35.  And  note  that  fuch  remedy  as  is  given  by  this  ftatut^  to  die 

defendant  in  appeal  of  felony,  if  he  be  acquitted,  is  Kkewife  giren 

to  him  who  is  fa^efy  indited  for  projecuting  in  court  chrifti an  matter 

belonging  to  the  temporal  iurifdiflion^  after  his  acquittal  thereof.     St. 

V    P^C.  .171.   b.  (£)  and.  (ays  this  remedy  is  given  by  Stat,  i  Rl 

^.  cap,  13. 

If  the  jory        36.  In  appeal  the  defendant  was  acquitted,  and  damages  -taxed 

give  too       for  him.     Thefe  damages  fhall  not  be  increafed  contrary  to  the 

m-L*^Tt  is  ^x^*»on  «>f  ^'^  jury     ^^'  Appeal,  pi.  136-  ches  4a  AIT.  19. 

but  an  inqueft  of  office,  and  the  plaintifFmay  have  an  original  wi*it  pf  abetment,  and  toqulre  of 
greater  damages,  a  Inft.  38 7 j.  ■  a  Hawk-  PI.  C  aoi.  cap.  a  j.  S.  (14a)  bis,  fays  if  a  jury  gives 
too  fmall  damages  to  the  appellee,  the  couit  may  iiicrcafe  them ;  from  which  it  fetms  tofolfew* 
that  if  a  jury  give  too  large  damages  the  c<»urt  may  abridge  them.  And  furely  qo  !•($  can  be 
implied  by  the  ft.-\tute's  ordering  that  the  damages  (halL  be  given  arcerding  to  the  difcretion  d 
the  indices  ref|>e£^  being  had  to  tlie  imprifoninent  &c.  and  this  contraction  al/o  feems  agreeable 
to  the  rules  of  law  in  other  cafes,  by  which  the  court  is  faid  to  have  a  general  liifcreiio nary  power» 
except  in  fome  fpecial  cafes,  as  local  trefpatTes  &c.  either  to  increaf^  or  ahiiilge  the  damM^es 
found  by  an  inqueft  of  office;  and  where  a  jury  which  hath  stoquictedan  appellee  iuqikires after- 
wards of  the  damages,  it  feei-gs  in  refpe^i  of  fuch  inquiry  to  be  no  more  than  an  iaqudft  of  office, 
though  ic  were  retui  ued  to  try  tl^  caufe. 


(E.  a)     Execution,     How  anciently* 

«  r  ^gj^  1  I.  'T^ H  £  ancient  law  was,  that  when  a  man  had  judgment  to  lie 
Thisfhould  hanged  in  an  appeal  of  death,  the  wife  and  all  the  Ue$d  of 

be  II  H.  4,  the  party  flain  (hould  drati;  the  defendant  to  execution.     3,  Inft.  IJI- 

iz.'a.— PI.  cites  *  II  If.  4.  II.  alid  that  Gafcoigne  faid  then,  that  fo  it 

B;i^;;-  in  his  days. 

cites  S.  C.  &  S.  P.  by  Trewit  and  Cafcoigne ;  and  fays  that  all  of  the  Mood  of  the  pUfiMi 
dered  drew  the  felon  hy  a  long  eord  to  the  execution^  and  iliat  tlii«  ufage  wM  &»und«d  ngotx  tke 
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lofs  which  all  of  the  blood  hud  by  the  murder  of  one  0/  themftlvof^  and  for  tl^eir  revengOi  and 
Che  love  which  ihey  had  to  the  perfun  killed. 

I  « 

For  more  of  Appeal  in  general,  fee  SltUfSatty  SLVBitiony  ^^HtC 
^illr>  Hdpef)  <i3tlai0n?)  and  other  proper  titles. 


2(jppenDdnt 


or  Appurtenant.]  I^^fl, 

"  prtjcripiioit^ 

but  af>[Mr» 
Unancei  XMf 

.  'be  crt,utA 

(A)     What  Thing  may  be  Appendant  -»'  .'*"  ^ « 

[to  what.  ]  at  this  day 

grants  to  a 
.  ^  man  and 

[  I.  A  N  advowfin  of  a  priory  may  be  appendant  to  a  cafiU.  *  i8  bis  heirs 

A  Ed.  3. 15.  b.]  ~™7°'" 

moor  for  his  hearts  levant  or  conchant  upon  his  manor ;  or  if  he  grants  to  another  common  of 
efloverf  or  turbary  in  fee«fhnpte,  to  be  burnt  or  fpenc  within  his  manor,  by  thefe  grants  the 
commons  are  appgorteoant  to  the  maoorj  and  ihall  pals  by  the  gmnt  thereof.  Co.  Litt.  lax* 
h.-— .Vent.  407.  S.  P.  by  riale  Ch.  J.  *  Fitzh.  Quare  impedii,  pi.  151.  cites  S.  C. 

[  2.  An  aivmjjfon  which  is  faid  to  be  appendant  to  a  manoty  /V,  Advowfoi> 
in  rei  vericate,  appendant  to  the  denufnes  of  the  manor  which  is  of  2i^f  ^rthe 
perpetual  fubfiftcnce  and  continuance,  and  not  to  the  rents  orfervicesy  princij^ai 
which    are    fiibjcA    to    extinguiihment    or    deftru£Uon.      Co.  partoftiie 

Littimo  ^r'"^ 

dsm*fius^  and  cannot  be  append.int  to  the  fenrices ;  per  Dyer.  1  Le.  aaa.  pi.  iSr.  Pafch.  16  Kli2. 
C.  B.  in  cafe  of  Bawell  v.  Lucas.  S.  P.  accordingly ^^  and  the  reaion  Is,  that  a  man  cannot 

prelcnbe  in  profit  appendant  to  a  thing  that  is  not  the  principal  thing,  and  which  is  uf  perpetual 
continuance.  Satil.  105.  pi.  18a.  Tno.  3o£liz.  in  cafe  of  Long  v.  Heming>-  1  4  Le.  2x6. 
In  pi.  3^.  S.P.  Argp— — D.  70.  pi.  41.  S.  P.  admitted  accordingly.— Yet  if  one  grant  all 
the  demefnes  of  the  manor  cum  pertutMtiit,  it  feems  the  advowfon  Ihall  nQtp,ifs  with  the  demefnes 
but  remains  in  gro^,  becaufe  the  manor  is  extindl  by  this  feparation,  and  the  advowfon  fh.ill  no( 
pafs  unlets  exprefsly  named,  and  then  there  ought  to  be  a  deed  to  carry  it*  But  quaere.  Savil  104. 
in  cafe  of  Long  v,  Bi(hop  of  Glouceiler  and  Hemings.  An  advowfon  is  properly  appen* 

dant  to  the  demefnes,  and  not  to  tlie  fefvices;  per  Car.    Cro.  E.  210.  pL  6.Mich*  32  Sc  33  £hz* 

B.  R.  in  cafe  of  Long  v.  Hemings* 

In  law  the  advovfon  is  .ip;  end:mt  to  all  the  manor,  but  mo()  properly  to  the  dem6<heS,  out  of 
which  at  the  commencement  it  was  derived ;  per  tot  cur.    Le.  aoS*  pL  139.  Mich.  3a  H  33  Elix* 

C.  B.  in  S.  C. 

[3.  If  an  advowfin  be  appendant  to  the  manor  cfD.ef  which 
manor  thr  manor  of  S.  is  helJL^  and  after  the  manor  of  5.  is  made 
parcel  of  the  manor  of  D.  by  vncy  of  efcheat^  die  advowfon  is  only 
appendant  to  the  manor  of  D.    Co  Litt.  122.1 

4.  Affifc  of  bread  and  bcer^  pillory^  and  tumhrell^  are  appendant 
to  the  view  of  frani-pieJge  wiierc  a  man  has  it  by  grant  of  the 
king,  and  if  he  Joes  not  ufe  pilloryy  and  tumbrelly  he  iball  lofe  hit 
^anehife.    Br,  quo  warranto,  pL  8.  cites  It»  Cane.  6  £•  2.  • 
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5.  Pkfoftft  may  be  appendant  to  an  bdnour^  as  to  the  honour  oT 
Piclcering,  of  which  the  king  was  feifed.  Jenk.  29.  pi.  55.  cites 
z6  Aff.  9. 
M0.297.pl.  6,  Sofia  itf  catalla  filonum  cannot  by  any  u£ige  or  length  o^ 
tbe  cafe  of*^  ^^^  ^^  appendant  or  appurtenant  to  a  manor ;  per  tot.  cur.  9 
the  Queen  Rep.  27.  b.  Mich.  33  &  34  £Uz.  in  cafe  of  the  Abbot  of  Strata 
v.Vau^han,  Marcella. 

and  Teems 

to  be  S.C.      •     Cro.  E.  29  J.  pi.  ^.  Hill.  35  Eliz.  B.  R.  S.P.  admitted.  1 

7.  Common  appendant  belongs  to  arable  land,  not  to  pafture  land. 
Brownl.  35. 


(B)  What  Things  (hair 
be  f^id  appendant^  and 


'  The  greater  part  of  the  cafes 
der  this  Utter  are  to  toe  fame 
point  as  thofe  under  the  letter 


to  what   Things,  and  ><      (  A)  and  therefore  might  het^ 


what  not. 


ter  have  been  placed  under  that 
head. 


Br.  Inci-  [  i.  33  H.  6,  4.  b.    By  2  ferjeants,  when  advouifon  or  other 

pri!'citcs  ^^%^  which  may  be  appurtenant  time  out  of  mind,  &c.  pajfed  witb 

s.  c'  and  ^^^  manor ^  by  thefe  words  cum  pertinentiisj  this  makes  the  ap* 

that  Little-  pendancy.  1 

ton  and       . 

Wnngford  laid  it  down  for  law,  that  hundred  or  leet  may  be-appendant  to  a  manor  well  enough, 
and  that  if  it  has  been  ufed  to  pafs  by  feoifment  of  the  manor  cum  pertinenttisi  &c.  time  out  ui 
xninUy  it  is  appendant ;  quod  nuta,  quia  nemo  nesavit. 

« 

•  4  Rep.  36.  [  2.  One  thing  incorporeal  cannot  be  appendant,  to  another  thing 
Michia6  &  ^^^orporeaL  Com.  170.  BraSon  lib.  2.  fol.  53.  ♦  Co.  4.  Tir*  36. 
a?  Eliz.       b.  X  Lit.  121.  b.] 

B.  R.  Tyr-  [  3.  [Nor^  Ouc  corporeal  thing  cannot  be  appendant  to  anodict 
rin;ham's     ^^rporeal  thing.     Com.  170.   Co.  4.  Tir.  36.  b.   Co.  Litt.  121. 

ca*w.  •    ^ 

J  Co.  Litt.    ^'J  .        . 

221.  b.  s.  p.  [4.  But  a  thing  incorporeal  may  be  appendant  to  a  thing  corpo^ 
for  the         y.^^/^     (^Qjj3^  j-q^  Bradton  lib.  2.  fol.  53.  Co.  Litt.  I2X.  b.l 

thing  ap-  '  . 

pendant  or  appurtenant  muji  agree  in  nature  andijuality  with  the  thing  to  which  it  is  appendant  orap* 

purienjnt.-— *P1.C.  168.  a.  b.  Hill  v.  Grange. 

•  J8r.  Inci-  {  5-  -^  Icet  may  be  appendant  to  a  manon  ♦  33  H.  6.  46.  per 
Jem.,l>i.2.  Lj^^  13H.  4.9.  b:] 

Cites  S.  C.  ^^         ^^  -^        •*  .  - 

A  man  mav  prefcribe  in  a  lect  appendant  to  his  manor  or  appendant  to.  his  hwf<f  but  not  toachwci 

or  a  chapel,    Br.  Incidents,  pi.  29.  cites  Pitih.  tit.  Leet.— —Co.  Litt.  lai.  b.  S.  P.  for  the  oae  \a 

temporal  and  the  other  ecclsftallical. 
A  Un  may  be  appendant  to  a  hundrtd,    Br.  Incidents*  pi.  18.  cites  la  If.  7.  16.  Mo.4aS. 

pi.  595.  Hilh  30  felia.  B.  R.  the  S.  P.  admitted,  Norti*  v.  Barret— —S,  P.  by  Jones  J.  and  ad* 

mitted  per  cur.  Mar.  75.  pi.  115.  Mich.  15  Car. 

•  Br.  Inci.  .     [  6.  A  hundred  may  be  appendant  to  a  manor  or  appurteiant. 

^^T\1i«   ^  3i  "^^  ^'  +•  ^'  P^^  ^*^-     ^'ontra  i-  13  H.  4.  g.  b.] 

S.  C.        f  Br.  Jt>iiitetiants,.pl  )«  cites  S.  C.  k  S.  P.  admitted*        ■  Fl»b.  Rcleja^r^  9.  cite^ 

6.C. 

1: 
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"'  It  watt  admitted^  that  a  hmdrtA  may  be  parcel  rfa  mamr,  and  it  feems  that  it  may  be  appeadanc* 
8r.  Court  Baron,  pL  15.  cites  27  H«  6.  i* 

[  7*  A  rent-charge  may  be  appendant  to  a  mandr.     i  H.  4.  3.] . 

*  £  8.  Land  may  be  appurtenant  to  an  office^  as  to  the  office  of  fof-  l^and  can- 
terihip  and  warden  of  the  Fleet,  &c.  becaufe  thofe  which  have  had  "^rtena*rir 
the  office  have  had  the  land,    x  H.  7.  16.  Com.  169.  D.  6  £•  6.  JlTan^omce 

71. 43.]  r/ti. 

and  it  (hall  not  be  underftood  that  land  belongs  to  an  office^  unlefs  it  hefpechlfyjhcwn  by  pleading 
the  pre(cnptton»    Jenk.  170.  pi.  33. 

Land  is  appeitaining  to  the  office  of  the  Fleet  and  the  Rolls,  but  that  is  to  the  office  which  is  in 
another  nature  than  the  land  is.    Godb.  352.  pi.  447.  per  I>odendge  J. 

Liuul^  or  any  other  annual  profit  real,  may  be  incident  and  appendant  $0  oh  office^  and  by  grant  of 
the  office  the  land  fhall  pafs^  as  to  the  office  of  warden  of  the  Fleet,  &c.  But  then  the  offices  acs 
offices  of  inheritance*  D.  71.  a.  pL  43.  Trin.  6  E.  6.  in  the  cafe  of  Withers  ▼.  Ilham.»— As  t» 
offices  in  fee  whereto  lands  may  appertain,  they  are  of  perpetual  fubftllance  either  being  in  EffefOr 
in  that  they  are  grantable  over.    Ca  Litt*  122.  a. 

[  9.  One  office  may  be  appurtenant  to  another^  as  the  euftos  hre^  The  office 
vium  gives  one  of  the  prothonotaries  de  banco^  Com.  i6ttt  and  fo  of  pf  «»pnt«- 

*!.       I?  r- -A-       J    L  1  isui  the  gift 

the  chief  J  uftxce  de  banco.  J  of  the  chief 

juftice  de  banco.  See  D.  175.  a.  pi.  25.  Mich,  i  fe  2  Eliz.  Scroggs  T.  ColeihilU 

[  10.  But  land  cannot  be  appendant  to  land^  becaufe  both  are  ^^oi^ 
things  corporeal.    Com."  169,  170.  per  curiam.]  a^^urteSot 

t^  Imd  nor  to  a  houfe.    Br.  Incidents^  pi.  i6.  cites  3  E.  2.  in  Fitzh.  tit.  Brev.  783. 

Mca/bw  cannot  be  appurtenant /o  hnd,  Thel.  Dig.  70.  lib.  8.  cap.  zx.  f.  3.  cites  Mich.  3  E.2« 
Brief  783.  but  tliat  contra  it  is  faid  3  £.  3.  It.  North.  Ban-e  298.  by  Scroope.— *-— PI.  C.  170.  b. 
S.  P.  accordingly.    Mich.  4  Mar.  i.  in  cafe  of  Hill  v.  Grange. 

Hut  meadow  may  be  appurtenant  to  an  oxgangt  of  land.  ThcL  Dig.  70.  lib.  8.  cap.  21.  f.  3.  ciCea 
a  E.  3.  57. 

[  J  I.  An  advowfon  in  one  county  may  be  appendant  to  a  manor  in  ^  advow- 
another  county.    33  H.  6.  4.  b.  per  tit.]  f2fi:,mi 

be  appendant  to  a  manor  in  ComutalL    fir.  pi.  31.  cites  Fitzh.  tit.  Quare  Imp.  lOO.  M.  34  E.  %• 

[  12.  A  vicarage  may  be  appendant  to  a  parfonage.    Dubitatur.  ^^A^*^ 
17  Ed.  3.  76.]  Fol.  231. 

[13.  If  a  parfon  appropriate  creates  a  vicarage,  &c.  lawfully,  <■  ^^mu  I 
the  vicarage  of  common  right  fhall  be  appendant  to  the  parfonagcm.  ^-  35o*  b. 
Contra  17  Ed.  3.  51.]  g;  -  „ 

Eiiz.  S.  P.  admitted.-  ■        Bendl.  252.  pi.  270.  S.  C.  and  the  pleadings,  Blagrave  v.  Pierce.* 


S.C.  cited^  and  S.  P.  admicteO,  10  Rep.  65.  b.— -^-Ld.Raym.  Rep.  200.  Patch.  9  W.  3.  in  cafe  of 
Keynoldfoii  v«  Bl.ike.  Treby  Cli.  J.  cited  the  cafe  of  17  £.3.  51.  and  faid,  that  heretofore  it  ivaa 
doubted,  whether  the  advowfon  was  appendant  to  the  reAory,  and  chat  it  tvas  long  before  a  vicar 
•btained  the  repute  of  a  corporation,  but  it  is  now  fettled  that  it  may  be  appendant  to  the  rectory. 

[14^  [Sol  z  Vicarage  may  be  appendant  to  a  manor^  though  of  Though  th« 
common  right  it  belongs  to  the  parfonaee,  for  it  might  be  granted  "^o^fin  of 
over  by  rfie  parfon  time  out  ofmindj  and  lo  become  appendant  to  the  '^^\*^^^ 
manor,  or  it  might  be  bf  con^ojition.    My  Reports,  Mich.  13.  the  pertains^^ 
King  and  Sacker.   Mich.  14  Jac.  B.  adjudged.    The  Pean  and  thepaifru^fp 
Chapter  of  Exeter  and  Cornifli's  cafe.]  ofnec^^, 

^ut  it  may  be  apperLtiniog  to  a  manor,  Cro.  J.  386.  pi.  i6.  the  King  v.  Biihop  of  K*  and  Saker. 
I  Roll.  Rep.  237.  in  pi.  7.  S.C.  Coke  Ch.  J.  laid,  that  a  vicarage  may  be  appendant  to  x 

m^nor,  and  tliat  he  had  feen  one  fo,  thongh  5  R.  a.  Quare  Impedit  [Fitzh.  pi.  165.J  is  adjudged 
contra-— -—S.  P.  accoraingly  ;  as  if  ilie  re^ry  was  before  the  appropriation  appendant  to  th« 
m*nr>r,  the  advowfon  of  the  vicarage  upon  the  appropriation  may  well  be  reierved  to  the  patron* 
aad  11  IbaU  be  appendant  ia  the  fame  manner  as  tjie  reciofy  was  j  and  though  the  deed  of  the  ap- 

propriatloa 
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pmpriation  be  not  eidiinr,  fet  tM  xtfjf^  in  theprderttiitioii  ekne  ovt  ofmiiui  i»  fti6fetettt  nridflticffof 
Cbe  ap|)eQ(lancy.     Mo.  894.  p!.  1158.  Mich.  t6  Jac.  C.B.  Shei^ey  y.  Underbill. 

*[  15.  One  advcw/on  cannot  be  appendant  to  another  advowfon. 
Contra  24  £d.  3.  Quare  Impedlt  13.  per  Curiam.] 

([16.  Land  mav  be  appurtenant  or  parcel  0/  a  hundfed^  for  a 
nun  may  convey  nis  manor  except  a  fmalV  parcel  of  land*  v^hich 
in  continuance  may  be  reputed  parcel  of  tlie  hundred.  Mich.  17 
Jac.  B.  faid  by  Hobart  to  be  refolved  in  Camera  Scaccarii.] 

[  17.  An  ad^^oti  iHay  be  appendbnf  io  atertemnt.  yi  £dw«  i. 
89.  admitted.] 

[18.  An  adoowfin  may  be  ^pendant  to  om  acre.  18  Ed.  2.  52. 
39  Ed.  3.  36.  b.  i^  Ed.  3.  QtjNR^  Impedit  155  D.  a8  H.  3.  24. 
^53.  to  6  acres.]    , 

•  Fitzh.  ^  j^  If  an  aavou^  be  appendant  to  a  mahor,  and  one  acre  is 
Vrcilv^'  gf'ontedwitb  the  advowfony  it  is  dear  thoC  aifier  the  grantee  haSi  pife* 
menc,  pi.  9.  fented,  the  advowfon  is  appendant  to  this  acre.  44  Ed.  3.  i6.  ad- 
ctt«  f-C.     mit.     •  17  td.  3,  3.  b,  5.  adjudged.  1%  b.  21.  b.] 

Windbnm  J.  Ar;.  dtes  43  K.  3.  i«.  but  takes  no  notice  of  the  s^aiic«e*s  han^f  pi«feftfie«L  Gro* 
£.39.  Pafch.  x^  £Uz.  C.  B.  in  pi.  i. 

•  Fitzh.  £  20.  So  it  feems  it  is  appendant  before  any  prefentation,  Dubi- 
Pr^Jc'^n"  ^"T  43  Ed.  3.  25.  ft.  ♦  t-J  fi.  3.  3.  5.  r8  b.  24.  b.  thcjr  <fid  not 
mcnt,  pi.  9.  rely  upon  the  prefentation.] 

cites  S.C. 

Firzh^  Dar-  ^21.  But  this  feoffment  of  flie  acre  with  the  advow&n  ought 
fenuneiu^     /9  be  hy  died  to  malce  the  advowfon  appendant*     17  £d.  3«  4«  bw 

pi.  d.  cites     x8  b.] 

•  Fitzh.  [  ^^-  '^  *  haron  ts  feifed  in  the  right  of  his  feme  of  a  manor^  to 
Dairein  ilfaieh  die  advowfi>n  is  ap^ndanty'  and  grants  one  etcre  wiib  the  ad» 
Prefcni-  vowfon^  the  advowfon  (hall  be  appendam  A>  this  dtre^  ♦  17  E.  3.  5* 
dt^.c?'  ^^*  ^*  adjudged  21.  b.  though  the  huAaiid  had  not  the  aUolute 
tUr.Smr,  right,  but  f  23  Af£  8.  this  is  reverfed  in  a  writ  of  error.] 

pt.  131.  cites 

>.C>      I     ■    See  tit  Prerentat;on  (B.  d.  ix.)  pi.  i.  S.  C. 

[  23.  So  if  the  huibsind  hatii  aiiehed  all  the  maflOT  ^  acres  t^fe^ 
^firal  p^ons  fiving  me  acrcy  the  adt^iwfgn  (kail  be  appetidaot  it 
this,     17  Ed.  3.  22.  b.] 

[  24.  If  lejeefoir  life  of  a  nianoT^  to  v/hich-  an  advowfon  is  ap- 
pendant, aliens  one  acre  with  the  advawfoH  appendant^  the  advowioa 
is-appendant  to  the  acre  for  this.     18  Ed.  3.  44.  Curia.] 
S-P-acnrd.       [  25.  If  coparceners  of  a  manor  tb  which  an  advowfon  is  qv* 
Met '14^'S  PC'^'J^^  ^'^^^  partition  of  the  manor  and  not  of  the  advowfon^  the 
cafe  o£      .  advowfbn  continues  appendant  to  the  manor,      ij  Ed.  3.  39. 

Haitupand  Curia.] 

Tack  ▼. 

Dalby.       ■>   8.^  P.  bf  Powell  J.  the  advowfon  at  each  turn  etotinnes appendant  i  but  if  thqr  n*M 

•  exprefi  mention  of  the  advowfon  upon  the  partition  it  becomes  in  grofo ;  but  if  the  one  dies  with- 
out ilfua,  fothat  the  demefnes  Uefcend  to  her  that  bas  the  ferVices,  or  vice  Veria,  the  manor  is  re- 
vivedy  and  the  advowfon  becomes  appendant  again  becauTe  it  was  by  aft  in  law,  fo  that  the  divw^ 

fity  i^  where  the  feverance  is  by  aft  in  law,  aiid  \^here  bjmflrf  AtfMty,  Ld.  Bjiyra.  Rap.  198* 
PaiUi.  9  W.  3.  C.  B.  m  cafe  of  Rcynoldfon  y.  Blake. 

^*  .If  an  fkftef*  txttpti^  be  made  of  the  advbwibn,  then  the  advowfon  ttmnaa  ia  coparfcnaiy 
and  in  frois,  ami  fo  the  books  are  rectinciled.    Co.  Lict.  its.  a. 

iSo  it  is  tf  dief  make  <9i^JuiM  to/>r«/du  agsmft  roMMBPi  rights  yet  it  remains  appendant.  Cob  Usu- 
laa.  a.  '        .  '  »'         • 

•  [a6.  IT 
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[  a6.  If  the  baronyjitjid  In  right  oftbefemt  of  a  manor  to  which 
an  advowfbh  is  appendant,  aliens  one  acre  with  the  advofwfon  af^ 
penian^^  and  after  aliens  the  refidue  of  the  manor  to  anothr^  and 
dics,^  if  th^^wtfe  recovers  in  a  cui  in  vita  the  acre  with  the  appur'^ 
tenahcesj  (he  malJ  recover  the  advowfon  as  appendant,  17  Ed.  3. 
22.  b.  19.  b.j 

f  27.  If  2ifeme  be  endowed  of  the  third  part  of  a  manor  with  the,  r  -^q  -i 
appurtenancesy  the  3d  part  of  the  advowfon  fhatl  be  appendant  to  it  •■  ^^  J 
atfo.    6  Ed.  3-44.    Quare  Impedit  40.]  2Tp^^' 

fentnienty  pi.  9.  cites  S.  C. 

[  28.  If  the  feme  be  endowed  of  the  3d  part  of  a  manor,  with  r^\j-^ 
the-  advowfon  appendant^,  and  after  another  karon  and  feme  purchafe  Fdl,  232« 
all  the  manor  and  prefent  twiccy  and  ^fter  aliens  one  acre  with  tie  ^  -j~m^ 
advo^f/ifi  appendant^  die  3d  part  of  the  advowfon  does  not  pafe  as  Br.  Error, 
appeiidant  to  the  acre,  becaufe  the  baron  had  but  a  revedionia  this  pli^i.citef 
3d  part  at  the  time  of  the  grant.    23  AIT.  8.  adjudged.  J  Ir^'pTF 

tation,  pL  38.  cites  S.  C  See  Tit.  PrefcQtation,  (B.  (L  li)  pL  i .  S.  C. 

[  29.  If  a  man  feifcd  of  a  manor  to  which  an  advowibn  is  appen-  This  does 

iaujty  grants  the  ^d  part  of  the  manor  with  the  appmrtenancesy  with--  not  propcr- 

out  making  mention  of  the  advowfrity  nothing  of  the  adyowfon  thisdiWi^ 

paflcs.    6  £d.  3.  44.  per  Parn.  and  Stoner.    Title  Quare  Im-  oa. 
pedtt,40.] 

30.  A  man  may  prefcribe  that  he  and  ail  thofe  whofe  eflate,  &c,  Br.  Aaioa 

in  the  meinor  of  D.  have  bad  there  a  ^i  time  out  of  mind,  and  is  ^"""^^  ^^% 

aopcndant,  i^c.  and  is  good,  &c.    Br.  Incident,  pL  39.  cites  Itin.  cita  itii 

Not.   3  £.  3.  Not.  tern- 

pore  £.s« 

3 J.  Treafure  trovt  cannot  be  appendant  to  a  Uety  nor  can  it 
pafe  by  the  word  (leet)  Br.  incidents,  pL  38.  cites  Itin.  Cant* 
6  E.  3. 

32.  An  advowfon  in  poffejfwn  cannot  be  appendant  to  the  reverfion  ^ob.  i^u 

of  a  manor  expectant  on  an  eft  ate  for  life*,  but  oiherwife  it  is  or  an  u'Si'^K*** 

^ttztt fir  years.    5  RfP-  "•  b-  Mich.  39  &  4oEli2.  C.  B.  in  Ive's  Ch.j.t't'iJe 

cafe,  per  cur.  cites  38  H.  6. 33.  b.  abbefs  of 

•     '  Sion*8cafe. 

33-  A  pi/chary  may  be  appendant  to  a  houfe  and  land.    Br.  Inci-  Common  of 

dents,  pL  19.  cites  4  £•  4.  29.  fijcharymvf 

<Uot  to  a.W  QMd  8  acrej  of  /*W,  viz.  to  fi/h  from  fuch  a  place  to  fuch  a  olace.    Sr  T^*fSS?J*li 
306.  Cites  4^.  4.  29 Br.  Prefcripiion,  pU  66.  cites  S.  ^  "^  ^'^'^  P*^^    ^*  Trefpaft,  pL 

34.  Note  that  whcre/wr  mamrs  wiA  advowfon  appendant  to 
one  of  them  dejcend  to  four  daughtersy  who  make  partition  if  all  except 
the  advowfony  and  every  one  has  a  manor,  and  die  advowfon  re- 
inains  to  them  in  common,  this  is  a  feverance  of  the  advowfon  in 
the  law,  and  it  is  not  now  appendant  for  any  part ;  but  if  three  of 
the  daughters  die  without  iffue,  and  the  fourth  is  their  heir,  now 
tte  advowfon  is  appendant  as  before.  Br.  Incidents,  pi.  14.  cites  a 
n.  7*  4« 

35.  A  man  may  make  deed  of  gift  of  advowfon  or  villein  regardanty^ 
to  Ar  appendant  or  regardant  to  what  parcel  of  the  land  be  will ;  as 

where 
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vAictt  two  manors  are  given  in  tail  by  one  deed,  the  donee  OMy 

difcover  [difcontinue]  me  one  manor,  and  give  the  deed  with  it  i 

per  Keble  ;  but  Fairrax  and  Hufley  contra«     But  a  man  may  give 

part  of  the  manor  to  which,  &c.  with  the  advowfon  or  viliein  to 

J .  S.  and  thpfe  make  it  appendant  to  thoTe  parcels*    Br.  Incidents^ 

pL  15.  cites  4  M.  7.  to. 

Br.  Ina.  36.  Waif  and  eftraj  is  not  parcel  of  a  leet,  nor  incident  to  It,  but 

^"fdtitcs   ^^.  ^^  *'  appendant  to  aUit^  note  a  diverfity.    Br.  Eftray.  pi   15, 

•litzhirief,  c*^  8  H.  7.  I. 

jgj.  3  £•  1.  S.  p.  accordingly.  Mo.  197.  pi.  443.  Pafch.  3«  £liz.  B.R.  the  S.  P  admitted 

tn  cafe  of  the  queen  v.  Vaughan.  9  Rep.  17.  Mich.  33  ac  34  Elig.  S.  P.  accordiDcly*  in  ch« 

caleoftheabbotofStrauMarccUa.  • 

klsfc'I^  37.  A  kafe  was  made  of  a  mffuage  in  D.  with  atttandi  to  tbi 
all  the'j^  S^^^  »dPi^i^  belonging  Habend',  &c.  It  feemed  to  Stamford  T.  that 
|tices(ex-  lands  might  be  pertaining;  to  a  meiTuage  but  not  parcels  btit 
^pc  Saunders,  Brown,  *  and  Ld.  Brooke,  e  contra,  in  as  mudi  as  they  ar« 

agreed  that  ^^  ^'^^  *"^  ^^  ^^  nature ;  but  yet  by  the  words  above,  the  landt 
the  term  pafs  by  the  intention  of  the  parties  and  the  open  conufance  of  the 
(pertaining  ufe  and  occupation  of  the  land  and  houfe  together.  D.  130.  b« 
^ag%ttln  P'-  69-  70.  Pafch.  a  &  3  P.  &  M.  Hill  v.  Grange. 

oe  taken  in  the  etiedtand  lenfe  of  ufually  occupied  with  the  mefluagey  or  lying  to  the  mcfiu^gQi 
— S.  C.  cited.  And.  77. 
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38.  Things  compounded  may  have  divers  things  appurtenant  to 
them,  or  to  be  parcel  of  them,  as  manor  may  contain  landy  mea^^ 
dotvsy  pafture^  wood^  and  rent^  &c.  and  all  the  things  are  contained 
in  the  grofi  iiame.  Arg.  PI.  C.  i68.  b.  Hill.  3  P.  &  M.  HiU  r. 
Grange. 
Common  of         og.  Efioven  may  well  enough  pertain  to  a  houfe.    PI.  C.  17© 

Eft^ciT     ^'  ^^^*^-  ♦  ^^'  ^-  '^^  ^^^^  ^f  ^ill  V.  Grange. 

cannot  be  appendant  or  appurtenant  ti  land,  but  to  an  houCe  to  be  fpent  there ;  fortbere  muft  b« 

ao  igreement  in  nature  and  quality.    Co.  Litt.  x  x  i  •  b. 

« 

40.  A  feat  in  a  church  cannot  be  claimed  by  prelcription  as  appen* 
t                 dant  to  land  but  to  an  houfe ;  for  the  feat  belongs  to  the  houfe  in 

refped^  of  the  inhabitancy ;  and  therefore  if  the  houfe  be  part  of  the 
manor  he  may  claim  the  feat  as  appendant  to  the  houfe.  Co.  Litt. 
X2I.  b.  122.  a. 

41.  Nothing  can  be  properly  appendant  or  appurtenant  to  any 
thing,  unleis  the  principal  ^ndfuperior  thing  he  o(  perpetual  fub/l/i- 
ance  and  continuance,  as  advowfon  that  is  faid  appendant  to  a  mz^ 
nor  is  in  rei  veritate  appendant  to  the  demefnes  of  the  manor,  which 

.  are  of  perpetual  fubfiftance  and  continuance,  and  not  to  rents  or 
fervices  which  are  fubje£t  to  extinguiihment  and  deftni^oa.  Co. 
Litt.  122.  b. 
Le.  34.  pi.  42.  Land  (hall  pafs  as  pertaining  to  a  houfe  if  it  has  been  oecMttt* 
4a  riigba-n  g^yjitjj  it  by  the  fpace  of*  10  or  izyearsy  for  by  that  time  it  naft 
wood,  s*  C.  gained  the  name  of  parcel,  or  belonging,  and  mall  pais  widi  the 
thevrordsof  houfe  by  that  name  in  a  will  or  leaje^  &C.  Per  Anderfon  Cb.  J* 

Wn'^ftiz.  :^^^'  ^-  ^^-  P^'  7-  ^^^^^'  ^5-  ^^^^''  '^^  ^*^?  ®^ Higham  v.  Bakerl 

I  will  that  01^  ho^ife  wirl)  all  the  appurtenances  be  futd.by  my  execotorSt   Ic  was  reibt^  |^ 
Wray«  cUopb^  and  Gawdy,  that  by  a  iaie  by  liie'executors  the  lands  do  pa^ }  for  by  Wray»  dMM 
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words  (with  all  the  appurtenances)  are  emphatical  words  to  inforce  the  deyifei  and  that  docs  ex- 
tend to  aU  the  lands,  eipeciaily  it  being  found  that  the  tcftator  gave  tlie  fcrivcner  his  inftru6boaf 

acrordingly.  *  r     •  u  u 

♦  In  t  years  land  may  in  reputation  be  appurtenant  to  a  houfe,  if  by  ufaj^e  thereof  with  the 
houfe  the  profits  thertof  are  fftent  in  hofpitality ;  and  a  fmall  time  will  fiifficc  if  there  are  cirtumjumets 
which  inforce  the  reputation  ;  per  Lea  Cli.  J.  and  not  denied  ;  and  this  notvvithftandiog  6  Rep. 
64«  was  cited  that  5  or  6  years  arc  not  fofficjent.  But  the  court  inclined  tbiU  no  certain  tim  can  U 
dtjkid  J  for  the  circumftances  make  the  vulgar  reputation  of  apjnirtenancy.  But  Ley  Ch.  J. 
held  that  if  one  be  feifcd  of  a  houfe  to  which  lands  arc  appurtenant,  and  the  houfe  and  lands  ar^ 
fevered  by  alienation,  thii  appurtemtncy  which  w^  fr^iwd ty  uft  is  hfi  hyfeverance.  Palm.  376.  Tr^ 
ai  Jac,  B.  R.  in  cafe  of  Loftes  v.  Barker.— —2  Roll  Rep.  347.  S.  C.  &  S.  P.  by  Ley  Ch.  J. 

.^  43.  In  ejc£hnent  a  devife  was  of  a  houfe  with  the  appurtenances  ; 
the  devifee  claimed  land  in  the  field.  Popham  d(Aibtea  whether  it 
ihould  pafs,  but  Fenner  held  that  it  might  well  paTs,  and  that  upon 
a  demurrer  in  28  EHz.  it  was  held  accordingly.  But  afterwards 
the  defendant  to  make  it  clear  that  the  land  did  not  pafs,  (hewed  that 
the  houfe  was  copyhold  and  the  land  freehold  j  whereupon  the  whole 
court  conceived  that  it  could  not  be  (aid  appurtenant,  though  it  had 
been  enjoved  with  \t\  and  the  plaintiff  had  been  nonfuitedU  Cro* 
E.  704.  pK  24.  Mich.  41  &  42  Eliz.  Yate  v.  Clincard, 

44.  7/M^j  cannot  be  appendant  to  a  mtz/i^r.  A rg.  Sty.  279.  cites  Cro.E.1^3. 
42  Eliz.  Sherwood  v.  Winfton.  Pj;^  ^***'"- 

Winchcomb,  Hill.  35  Eliz.  B.  R.  held  per  tot.  cur.  that  one'cannot  preferibe  for  tithes  as  parcel  o£ 
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a  manor. 

Tytba  cannot  be  appurtenant  to,  but  are  parcel  of,  the  rtSory.  Arg.  and  feems 
to  be  admitted.     Mo.  213.  pi.  362.  Hill.  28  Eliz.  B.  R.  inCarew's  cafe.  By 

ManwotKi  Ch.  B.  Tythes  are  parcel  of  the  rectory.     Le.  281.  pL38o.  S.  C.-^-^ 
See  Grants  (A.  a.  a)  pi.  lo.  Bone  v  the  biihop  of  Norwich. 

45.  A  way  cannot  be  appendant  or  appurtenant  to  a  houfe ;  for  a  way  may 
it  is  an  eafement  only  and  not  an  intereft.  Yelv.  159.  Trin.  7  weiienough 
Jac.  B.  R,  Godley V.  frith.  ^t^^'' 

PI.  C.  170.  b.  Mich.  4  Mar.  i.  in  cafe  of  HiU  v.  Grange* 

46.  In  ftri£tnefs  of  law  land  cannot  be  faid  to  be  appurtenant  to  a  Roll  Rep. 
houfe  or  landj  but  in  vulgar  reputation  it  may  be  faid  belonging,  and  34T-  ^^^ 
in  iuch  cafe,  in  cafe  of  grant  the  land  will  not  pafs  as  appertaining  §'  q^  ^^^ 
to  land ;  per  Ley  Ch.  J.  and  cites  4  Rep.  Tyrringham's  cafe.   But  in  Haughron 
cafe  of  a  will  (it  feems)  it  may.     Godb.  353.  pi.  447.  Trin.  21  J- **"}**  ^^'.^p 

Jir    .    1  ^,  ^      i-  '  '  ^^"^     ^      ^^'  Lands  will 

ac.   knight's  cafe.  pafs  by  the 

name  of  the  houfe,  if  they  have  been  ufually  enjoyed  and  occupied  with  a  houfe*  fo  that  they  havs 
thereby  gnined  the  reputation  of  being  appurtenant.  [But  it  feems  thai  this  is  meant  of  a  devife 
in  ftich  manner  according  to  the  principal  cafe.! 

Land  cannot  b^  appertaining  to  a  houfe.  PI.  C.  85.  b.  in  cafe  of  Straunge  v.  Croker.  And  i68. 
in  cafe  of  Hill  v.  Gmnge,  and  ibid.  170.  b.  a  Show.  438.  pi.  401.  S.  P.  Arg.  and  cites  the  cafe  of 
Hill.  v.  Gnrnje. 

Land  may  be  faid  to  be  appertaining  to  an  huU  as  trell  in  the  king's  cafe^  as  in  the  cafe  of  a  com* 
mon  perfon,  wlien  they  have  been  let  and  pnffefffd  togahtr  by  a  convenient  time.  Cro.C.  i63.  pL 
15.  Mich.  5  Car.  B.  R.  in  cafe  of  Jennings  v.  Lake. 

47.  A.  had  an  houfe  and  Jtiln  to  dry  oats  built  upon  feveral  partSj  ^;'  {J^** 
of  a  clofcj  and  alfo  2  mills  to  make  oat-meal^  adjoining  to  the  faid  clo(e,  j,  r  ^f^ 
which  were  ufed  with  the  houfe  for  feveral  years^  but  were  lately  di-  mnttcr  had 
vided^  then  he  AW  the  houfe  with  the  appurtenances  and  part  of  the  ^^''"/^''f' 
cMe  to  one^  and  (oU  the  mills  with  the  appurtenances  to  another ;  and  ly^^^J^:/ 
adjudged  that  the  kiln  did  not  pafs  ;  for  by  the  grant  of  the  houfe  ttgaryfwthe 
with  the  appurtenances,  nothing  pafffd  but  what  properly  belonged  •i/'e/''** 

to 


■* 


( 


«Po  appcnwm  [or  i^fmtt?f^nt.j 

mlhvjith-     to  tha^hoofe,  as  hyvum  terris  pertimntihMS  it  mie^U  'Lev.  fji* 
KhtStT  ^^''^'^'  ^^  ^^''-  ^'  ^-  ^-  ^"^^^^^  ^-  Bcnnet. 

'ttftr*  m\  uhfitt^  the  kiln  had  pafled  as  part  of  Che  mills  tiiough  noc  sis  apportcnances  ;  as  by  %r2iTit 
of  amef[ua;;e  the  conduits  and  water-pipes  pafs  as  paixql  chough  chey  are  temot^  to  whieh  no 
anfwer'was^  gi^eiK-  I^v.  1 31.  in  cafe  of  Atxher  v.  Bennet.  ■  ■  ■  Sid.  11 1«  pi.  9^2.  C.  adjudi^cd 
that  the  kiln  did  not  pafs  }  for  if  ic  fhoold  pafs»  it  would  pai]&  by  the  grant  of  the  roill  wttli  iIk 
appurtenftncesy  and  it  does  not  appear  that  it  is  appurtenant  to  the  miil»  hut  e  contra>  for  it  mi^ht 

*l>e  a  lime  kiln  which  has  no  relation  to  the  milU  hut  if  it  lud  been  found  to  he  a  malt  ktlo,  thf  n  ii 
feemecl  tofome  of  the  jtifticesthat  it  would  pais  ;  bccaufe  a  malt  kiln  may  be  appurtenaiU  to>tbe 
null  fur  preparing  m^lt  for  tike  milL 


THE    END    OF    THE    SECOND    VOLUME:. 


«P0  tmpCnWm  [or  Aj)pu;fl!fp^t.] 

»  * 

mtls-mth'  to  th%hoafe,  Bs  by  mm  territ  pertHuntHtit  it  eaifiitk  '°I<eir.  fit* 
fti*  mt5  ^*'*^**-  ^^  ^"-  *•  ^*  ^*  ■'^'^*"^''  *•  fi«n"«*' 

'tt^<rv  m!  »//»/>  the  kiln  had  palled  as  pirt  of  the  mills  though  not  .a$  appitrtcnasices ;  as  by  grant 
ofamefruftve  the  conduits  and  wa£er^pi)>e5   pafs  as  part cl  though  th«;y  are  t  emote,  to  which  no 

'  ^nfwer  was-  g)Ven%-    Lev.  1 3 1 .  in  cafe  of  Archer  v.  Bennet.  ■   ■  Sid.  2 1 1«  pi.  9^  S*  C.  adjutts^ed 

that  the  kiln  did  nnt  paf$  }  for  if  it  fhoald  pafs,  it  w^uld  pais  by  the  grant  of  the  mill  with  tlie 
apputtenlncesy  and  it  does  not  appear  that  it  is  appurtenant  to  the  roillt  4>ut  e  contra»  for  It  mts;lit 

''be  a  lime  kiln  which  has  no  relation  to  the  mill>  bnt  if  it  h.td  bce&tbuoii  to  he  a  malt  ktlu,  ili^  k 
feemec)  tofome  of  the  jufticrsth»t  it  would  pais  ;  becault  a  malt  kiln  may  be  appurtenant  to-tbe 
nuU  fur  preparing  malt  fur  Hm:  aiilL 


THE    END    OF    THE    SECOND    VOLUME. 
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